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IHEPEIMOBA

Y HaBYaNbHO-METOJMYHOMY MOCIOHHKY BHCBITJIEHO OCHOBHI
MOHATTA Ta CYTHICTh aJBOKaTypH, ICTOPII0 PO3BUTKY IHOTO
MPaBOBOTO IHCTHTYTY, MI>KHAPOJAHO BWU3HAHI NMPUHLIUIHN OpraHizamii
Ta MISUTFHOCTI aJIBOKATypH, OpPraHi3allito aJBOKaTChKOI JISUIEHOCTI B
VYkpaiHi, anBOKaTiB y KpWUMIHAIBHUX Ta IIMBUIBHUX CHpaBax,
KOHCTUTYIIITHUX IPOBa/PKEHHAX, CIIpaBaX PO aJAMIiHICTPATHUBHI
npaBoropyIeHHs. HeoOXimHICTh po3pOOKH TaKMX HABYATHLHO-METOINYHUX
MTOCIOHHMKIB BU3HAETHCS BEJIMKMM 1HTEPECOM CTYICHTIB 1 (haXiBIliB 110
MIMTaHb aJBOKAaTypH Ta 3HAYHHUMH 3MiHaMH, SKi OCTaHHIM YacoM
BifOyJUCsl B KPUMiHANBHOMY, IIMBIIBHOMY Ta aJMiHICTPaTUBHOMY
pas.i.

Po3kpuBaeTbcs mpouec BHHUKHEHHS Ta PO3BUTKY aIBOKATYpH,
MpaBoBa MpHUPOAa W Miclle aJBOKATypH Yy IOPUAMYHOMY MeEXaHi3mi
3aXMCTy MpaB JIOOUHM, 0OpoOJIeMH B3aeMOZIl anBOKATypu 3
OpraHaMy JEp>KaBHOI BIIAAH, CYNOBOIO BIAAOI0, aHAII3yIOThCS
MDKHApOIIHI CTaHAApTH 1 HAI[lOHAJBHI TPUHITUIN OpTraHizaii Ta
IOiSUTBHOCTI  afBOKaTypH, HaliOHalIbHI ¥ 3apyOiKHI HayKOBi
MOKTPWHM, IO BH3HAYAIOTh OpraHizamilo Ta IisIBHICT IThOTO
MIPaBO3aXUCHOTO IHCTUTYTY. 3HaYHY yBary HpUILIEHO MPOLETYPHUM
aCIeKTaM aJIBOKATChKOI NISIIBHOCTI y PI3HUX CYIOBUX IpoIlecax,
pordi aaBoKaTa-MendiaTopa, MOCTIUKEHHHIO HOBHX (DOpM HamaHHS
a/IBOKaTChKUX MOCIYT.

BpaxoBaHo ocTaHHI 3MiHM 3aKOHOJABCTBA IIPO aIBOKaTypy M
a/IBOKaTChbKy IiSUIBHICTD YKpaiHH, MpakTHKa €BPONEHCHKOTO Cyny 3
mpaB JOuHM, mpaBoBi mo3unii Koncturynitinoro Cyny Ykpainw,
BepxoBaoro Cyny Ta HOBITHS PaBO3aCTOCOBHA IIPAKTHKA.

Po3paxoBaHO Ha CTy/ICHTIB, aclipaHTiB, BUKJIaa4iB, aJIBOKATIB Ta
IHIIMX NPAaKTUYHHUX MPaliBHUKIB.



META 1 3ABJIAHHS HABYAJIbHOI JIUCIIATIIITHA

a)1aTH CTYJCHTaM TaKi 3HaHHs Ta PO3yMiHHS y MpeaMeTHii chepi
aJIBOKaTChKOI MPAKTUKHU:

a/IBOKaTChKOI mpodecii;

PO3yMiHHS OopraHizauiiHux ¢GopM poOOTH aIBOKaTa;

JIOTOBOPY a/IBOKaTa 3 KII€HTOM;

TIOHSATTS ¥ €JIEMEHTH TAKTHKH 3aXHCTY;

y4acTi aJIBOKaTa y CyJ0BUX Jle0arax;

TAKTUKHU HAJaHHS IPaBOBOi JOIOMOTH CBiIKY, IIOTEPIIJIOMY;

yuacri aaBokara B €CI1JI;

0) BUPOOUTH Yy CTYICHTIB Taki KOTHITHBHI BMiHHS Yy MpeIMETHIH
cdepi aTBOKaTChKOI MPAKTUKU:

aHaNli3yBaTH TMPaBOBI CHTyamii Ta BUPOOIATH IHIIO 3aXUCTY
a/IBOKaTOM iHTEpECiB KIIEHTA;

3aCTOCOBYBAaTH METOJIUKH 3aXHCTY;

YMITH OIIEpaTUBHO CKJIaJaTH NPOLECyalbHi JOKYMEHTH;

YITKO PO3PI3HATH Mi3HABAJIBHUI I1HCTPYMEHTapiil agBOKaTypH
cepell IHIIOrO Mi3HABAIBHOTO iHCTPYMEHTapil0 Ta BMiJIO oOHparu
MM3HABabHUM 1HCTpYMEHTapiil A aHali3y FOPUAWYHOI MPAKTHKH,
3MIHCHEHHS BIAMOBIIHUX y3arajJbHeHb, OOTPYHTYBAaHHSA OI[iHOK,
BHCHOBKIB Ta MPAKTUYHUX MPOTIO3HULIii;

B) NPUILENHUTH CTYACHTaM TaKi MPaKTUYHI HABUYKH Y PEAMETHIH
chepi aTBOKaTCHKOT MPAKTHKU:

31 300py ¥ aHaNI3y TOKa3iB;

3aCTOCYBaHHS /0  PO3B’SI3aHHSA  NPaKTHYHUX  3agad 3
KOHCYJIbTYBaHHS KJII€HTIB;

oopMIteHHS opJepy aJBOKATa;

3HAXO/MKCHHS ~ HAJIKHUX 1 JOCTaTHIX  apryMeHTiB Ui
OOIpyHTYBaHHS MpPaBOBOi MO3ULII aABOKaTa y MNPaKTHYHINA
JSTBHOCTI;

YMIHHS CKJIQIaHHsI Ta HAaIPaBJICHHS aJJBOKaTCHKHX 3alUTiB;

3acTocyBaHHs €Bporneiicbkoi KOHBEHIIT Mpo 3aXUCT JOACHKUX
ImpaB 1 OCHOBOIIOJIO)KHMX CBOOOJI, TIPOTOKOJIB 10 Hei s
OOIpYHTYBaHHS ~ OCOONMBOCTEH  TIPEJICTABHUITBA  aJBOKATAMU
kiientiB y €CIL;

aHaji3 npakTukd BepxoBHoro Cyay 3 METO0 BH3HAYEHHS
0COOJIMBOCTEH MPEICTABHUIITBA aIBOKATAMH 33 KATETOPIsSMH CIIPaB.

5



[IpeameToM BUBUCHHS HABYATLHOI NTUCIIUTLIIHY €:

BCTYII 0 aJBOKATCHKOI Ipodecii;

3arajbpHi 3acaay opraHizarii poOOTH aJBoKaTa Yepe3 pisHOMaHITHI
oprasizauiifHo-npaBoBi Gopmu;

npolecyaigbHi OCOOMMBOCTI CKJIaJaHHs OTOBOPY MPO HaJaHHS
MPaBOBOI AOMOMOTH, 0(OPMIICHHS AOBIPEHOCTI;

MPUHIIAITN TAKTUKU T4 METOJIUKH 3aXHCTY;

OpraHi3amiifHO-TIPaBOBI  acleKTH  [JiSUIBHOCTI  aJBoOKaTa y
KpUMiHAJIEHOMY CYJOYHHCTBI;

OpraHi3aliifHO-TIPaBOB1  acMeKTH  JISUIBHOCTI  aJBOKaTa y
LUUBLIEHOMY CyJIOYMHCTBI;

TaKTHKa T4 METOJMKA 3aXKCTY B CYi;

TaKTUYHI OCOOIMBOCTI Y9acTi 3aXMCHUKA y lebarax;

CyZOBa POMOBA a/IBOKATa;

TaKTHUYHI OCOOJUBOCTI HaJaHHS TPABOBOi TOTIOMOTH CBIIKY Ta
MOTEPILIOMY;

0co0JIMBOCTI CTpaTerii i TAKTUKU Y Pi3HUX BUAAX CyIOYUHCTBA;

a/IBOKAT 1 1103acyJI0Bi CIIOCOOH BPETYJIIOBaHHS CIIOPiB;

anBokar y €CIIL

OCHOBHMMHM 3aBIAaHHAMHU BHBYEHHS CTyIEHTAMH IUCLUILIIHU
«AZIBOKAaTChKa MIPAKTUKA €:

¢bopMyBaHHA  TpPaKTHYHUX  HABHYOK i3  3aCTOCYBaHHA
MpolecyaabHUX HOPM;

YMIHHSl CKJaJaTH IUIaH CTaXyBaHHS, TOTYBAaTH IPOLeCyasbHi
JOKYMCHTH;

MiABUIICHHS PaBOBO{ KyJIBTYPH CTYICHTIB,;

(¢opMyBaHHS y CTYIOEHTIB YMiHb CaMOCTIHHO aHami3yBaTh M
OLIIHIOBaTH IOPUANYHY HPAKTHKY;

BUPOOJICHHSI B CTYACHTIB OCHOBHHUX HaBHYOK O(OPMIIOBATH
ollepKaHi pe3yNabTaTH IMi3HAHHA CTaHAAPTIB aJBOKaTypu B ece,
HayKOBIi IMOBIAOMJICHHS, IOTIOBIIi, pedepaT, HayKOBI OTJISIHN;

OTIaHyBaHHS CTYACHTAMH 3MICTOM TIpaBoBuX MonoxkeHs C€CILJI
010 TapaHTiil mpodeciiHNUX paB aIBOKATIB.

VY pe3ynbTaTi BUBUYEHHS HaBYaJbHOI AUCIMILUTIHM «AIBOKATCHKa
MPaKTUKa» CTYAEHT OyJe 3HATH Ta PO3YMITH:

MOHATTS, TpU3HAUCHHS Ta QYHKIIT aBOKATYPH;

MOPSAZOK HaOYTTS CTAaTyCy aJIBOKaTa;
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MOPSIIOK Ta BUMOTH J10 GOpMYBaHHS aJBOKATCHKOTO JIOCHE;

0COOJIMBOCTI 03HAWOMIICHHS 3 MaTepiajlaMy CIIPaBH;

METOJUKHU Ta TAKTHKY 3aXHCTy a/BOKaTa B CyJli HA OCHOBI aHATi3y
CIpasB;

CYIOBY MPaKTUKY B IPEAMETHI cdepi;

MOPSJIOK MPEICTAaBHUIITBA Ta 3aXKUCTY KIIIEHTIB Yy CyIax.

Crynent Oyne ymiTu:

BUTFHO OpI€HTYBAaTHCS B MPAKTHIN HAJaHHS MPaBOBOI JOIIOMOTH,
KOHCYJIBTYBAaTH, TIPEACTABIATH 0CO0Y B CY/Ii;

BUTLHO BOJIONITH 0a30BUMH HaBUKAMH IO IIATOTOBII CyJOBOI
MIPOMOBH Ta BUCTYIIy B Jie0arax;

3aCTOCYBAaTH IpoliecyajibHe 3aKOHOIABCTBO Ha MPAKTHIII;

BUTBHO opieHTyBatucs B cuctemi pimens €CIII monmo 3axmcry
TIpaB JIFOJMHA aJJBOKATAMU;

BHOY/IOBYBaTH CHCTEMY HAJIEKHOI apryMeHTallii Mmpu MoOyIoBi
JiHii 3aXHUCTY B CYAi;

(dbopMyIIIOBaTH HEOOXIiHI TOJOXKCHHS, y3arajlbHCHHS, OLIHKH,
BHCHOBKM Ta TMpaKTH4YHI peKOMEHAalil Mil Yac aHajily XOony Ta
pe3yIbTaTIB 3aCTOCYBaHHS NMPHUOMIB aJBOKATCHKOTO 3aXHCTy Ha
TIPaKTHIIi;

OOTpYHTOBAaHO Ta BMOTHBOBAHO BUKJIAJATH CBOI JYMKH;

3acTOCOBYBaTH HaOyTi 3HaHHS Yy TNOBCAKIOCHHIA NpaKTHYHINA
npoecifHiil TisIbHOCTI;

CaMOCTIHHO ONpalbOBYBaTH HAaBYAIBHY 1 HAyKOBY IiTeparypy,
HOPMATHBHO- TPAaBOBI aKTH, B TOMY YHCII IHTEPHET-PECYpCH 3
[TMTaHb aJBOKATYPH.

3aranpHi KOMIETEHTHOCTI

3K1. 3naTHIiCTh 10 a0CTPAKTHOI'O MUCIICHHS, aHAII3y Ta CHHTE3Y.

3K2. 3gaTHicTh 3aCTOCOBYBATH 3HAHHS Y IPAKTHYHHUX CUTYALisIX.

3K3. 3HaHHSA Ta pO3yMIiHHS MPEAMETHOI O0JIaCTi Ta PO3yMIHHA
npodeciitHol MisITEHOCTI.

3K4. 3naTHICTh CHIIKyBaTHCA JEPKABHOIO MOBOIO SIK YCHO, TaK i
MUCHMOBO.

3K8. 3aaTHicTh OyTH KPUTUYHUM 1 CAMOKPUTHYHHM.

3K9. 3naTHICTh MpaitoBaTi B KOMaH/I.

3K10. 3gaTHicTh AiATH Ha OCHOBI €THYHUX MipKyBaHb (MOTHBIB).
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3K12. 3paTHicTh yCBiZOMIIIOBATH PiBHI MOXKJIMBOCTI Ta T€HAEPHI
pooyiemMu.

3K 16. 3maTHiCTh IIpaIfoBaTH aBTOHOMHO.

3K 19. 3gatHicTh milaHyBaTH Ta yIPaBISATH YACOM.

3K 20. BusHaueHicTh 1 HANOJENIMBICTH MIOAO IIOCTAaBJIEHUX
3aBJIaHb 1 000B’SI3KIB.

daxoBi (crerianbHi) KOMIIETEHTHOCTI

CK3. llinyBanHs Ta moBara J0 TiJHOCTI JIFOJUHH SK HaWBHIIOI
COLIaJIBHOI I[IHHOCTI, pO3yMiHHS 11 IPaBOBOI MPHUPOIH.

CK7. 3paTHiCTh 3aCTOCOBYBaTH HOPMH Ta IHCTUTYTH TIpaBa,
mOHAWMEHIIe 3 TaKuX Taly3el, SK: KOHCTUTYIIHHE TpaBo,
aJMiHICTpaTHBHE MpaBO 1 aaMiHICTpaTUBHE IpolecyalbHe MpPaBo,
IHUBUIBHE 1 IMBUIBRHE TMIpoIleCyalbHE IIPaBO, TPYAOBE IPaBo,
KpUMiHAJIbHE 1 KpUMiHAJIbHE MPOIeCyaIbHE MPaBo.

CKO9. 3naTHicTh BUKOPUCTOBYBATH 0a3u JaHUX OpPraHiB IOCTHLII Ta
iH(hopMaIiiiHi TexHOJOrIT HeoOXiIHI i Yac 3AICHEHHS IOPUINYHOT
IISITBHOCTI.

CK10. 3garHicTs BUKOPHCTOBYBAaTH PI3HOMaHITHI iH(opMaIiiiHi
JDKepenna JUisi TIOBHOTO Ta BCEOIYHOTO BCTAaHOBIEHHS MEBHUX
00CTaBHH.

CK11. 3pmatHicTe BH3HAYATH HAJICKHI Ta MPUHHATHI IS
IOPUANYHOTO aHAali3y (akTu.

CK12. 3parhicTe aHamizyBaTH MpaBOBi  mpoOieMH  Ta
0OIpYHTOBYBATH IIPABOBI MO3UIIII.

CK13. 3parHicTP 10 KPUTUYHOTO Ta CHCTEMHOTO aHaJi3y
MIPaBOBHX SIBUIIL.

CK14. 3patHicTe [0 KOHCYJBTYBaHHS 3 TPAaBOBUX IHTaHb,
30KpeMa, MOXKIIMBHX CIIOCOOIB 3aXHCTy IpaB Ta iHTEpEecCiB KIIEHTIB,
BIIMIOBITHO 10 BEMOT TIPpOo(eCiifHOI €TUKH, HAJICKHOTO JTOTPUMAHHSI
HOpPM  IIOJO  HEPO3TOJIONIEHHA  NEePCOHANBPHUX  JaHUX  Ta
KOH(iIeHIHOT iHpopMarIii.

CK16. 3pmatHicTh 10 JIOTIYHOTO, KPUTUYHOTO 1 CHCTEMHOIO
aHali3zy [OKYMEHTIB, pO3YMIHHS IX TIPaBOBOIO XapakTepy 1
3HAYEHHS.



[IporpaMHi pe3ynbTaTH HaBYAHHS:

PH 1 BusHauaTu nmepeKkOHIUBICTH apryMEHTIB Y MpPOIeci OLiHKH
3a3/1aJerip HeB1IOMIX YMOB Ta 0OCTaBHH.

PH 2. 3natu ta po3yMiT MIKHApPOIHI CTaHAAPTH MPAB JIIOJUHH,
nonoxeHHs:  KoHBeHHii mpo  3axuct mpaB  JIIOAMHU — Ta
OCHOBOTIOJIO}KHUX CBOOOJ, a TAKOX MPAKTHKY €BPONEUCHKOrO Cyay
3 MpaB JIFOJUHU

PH 5. JlaBat KOpPOTKHMII IpaBOBUI BHCHOBOK W00 OKPEMHX
(hakTHYHUX OOCTABHH 3 JOCTAaTHHOIO OOIPYHTOBAHICTIO.

PH 6. OuidroBati HEOOJNIKM 1 TiepeBard IIEBHUX IPABOBUX
apryMeHTIB, aHaJII3yI0YH BiIoMY TIpobIeMy.

PH 10 BinbHo crminkyBaTHcsl A€p>KaBHOIO Ta 1HO3EMHOI0 MOBaMH
SK YCHO, TaK 1 WHChMOBO, TPABWJIBHO BXHBAIOYH TPaBHUIY
TEPMIiHOJIOTIIO.

PH 11 Maru 6a30Bi HABUYKU PUTOPHUKH.

PH 12 Jlomocutu 10 pecnoHIEHTa Marepial 3 TNeBHOL
MIPOOJIEMATHKH TOCTYITHO i 3p03yMiJIO.

PH 13 3matm Ta po3yMmiTH o0COONMBOCTI peamizamii Ta
3aCTOCYBaHHS HOPM MaTepialIbHOTO 1 MpoIiecyalbHOTO MpaBa.

PH 16 BukopucTtoByBaTH KOMIT IOTEpHI IMpOTrpaMaMu, HEOOXiTHI y
MIpaBHUYIHN AiSIIBHOCTI

PH 17 [pauroBatu B KOMaH/Ii, 3a0€31€Uy0YY BUKOHAHHSI 3aBaHb
KOMaHIH

PH 18 3acrocoByBaTu B nipodeciitHiii AisSIBHOCTI OCHOBHI CydJacHi
MPaBOBI JOKTPHHM, MIHHOCTI Ta TNPUHIUNHN (YHKIIOHYBaHHS
HAaI[IOHAJBHOI IPABOBOI CHCTEMH.

PH 22 HagaBaTm KOHCYyJbTaIlli MOAO MOXKIHUBHX CIIOCOOIB
3aXHUCTY TPaB Ta IHTEPECIB KIIIE€HTIB Y PI3HUX MPABOBUX CUTYALlISIX.
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YCBO- yCb
ro J | mp L ep. |[O°| o |mp et I c.p.
3micToBuii Moay.ab 1. Betyn 10 aiBOKAaTChKOI IPAKTUKH
Tema 1. Beryn o
lasBoKaTCchKOl podecii.

ABOKATCEKOT 1IpOD 7 |12 4 |7 7
Oprasizaris po6oTH H/ 1 W H/ n|n/ n|s/ 0
aJBOKAaTa: 3arajbHi 3acay.

Tema 2. Crieniasnizanis

IHCTHTYTY aIBOKaTypH. 6 1] 2 3 9 3
H/ 1 1 |8/ njs/nje/ o

Tema 3. [lorosip agBokaTa 3

KITIEHTOM: TIPOLeCyalbHi i 8 1|2 @O 5 7 |#/n| 1 |g/ujg/o|l 6

opraHi3arfiifHi aCreKTH.




Tema 4. TakTHKa Ta METOIHMKA|

BaxHCTy y cyAi. YdacTi 6 1|2 @0 3 11| 1 1 |/ u|lg/o| 9
BaxyuCHHKaA Jebarax.
Tema 5. AnBokar i "/ 1
o3acy10Bi crocodu 7 112 (w0 4 6 |w/n| 1 w/ |l 5
BPETyJIIOBaHHS CIIOPIB.
Tema 6. AnBokar B H/ 11
[YMOBaX BOEHHOTO CTaHy. 9 | 2| 3|v/mOjg 6 |v/m v/ n|H/ 1|6
Pazom no moaymo 1 y v/ |w/
4317 BIWM23 46| 2 | 3{n |n |41
3micToBmii Moay.Jb 2. [IpaKTHYHO-MeTOANYHI ACTIEKTH
y4JacTi agBOKaTa y CyI0BHX Mpolecax
Tema 7. [IpaBauya nonomora
y KOHCTUTYLiHHOMY 7 1 2 |w/u|l 4 S |wm |0/ nle/o|u/ | S
CyZIOBOMY ITpOLECi.
Tema 8. Ansoxary y y /
KPHUMiHAJIEHOMY IPOLIEC. 7 1 3 W 3 8 1 1 i 6
Tema 9. OyHKIIIT agBOKaTa
MpH PO H/ T H/ n|H/ 0
QIMIiHICTPAaTUBHHX CIIPAB. 9 314 7 16| 1 1 14
Tema 10. J{issbHICTD
7IBOKATa 1110/I0 HaJaHHSI
MPaBOBOI TOMIOMOTH Y ctepi
[PABOBOTO PEryJIOBAHHS 138 Jum| 8 IS w1 e | 14
0COOMCTHX HEMAHOBHX
BIZTHOCHH MOIPYKKSL.
Pa3zom nmo moay.iro 2 4718 |17 H/ I 2 44| 2 |3 H/ n|H/ 0 39
BCbhOI'O 9 | 15| 30 H/ T 45 |90 | 4 |6 H/ n|H/ 1 80
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Temu JekniiiHUX 3aHATH

HasBa Temu

Kinbkic
Tb
rOJUH

Tema 1. Beryn o anBokarcekoi mpodecii. Opranizarist poOoTH
aJBOKaTa: 3arajbHi 3acai.

1. Bumoru 1o oco0u, sika Ga’kae OTpEMATH CTaTyC aJBOKaTa.
Kganigikauiitauii icnut. CtaxxyBaHHsI.

2. Opraui3anist poOOTH aJBOKaTa: 3arajbHi 3acaau

3. [IpaBoBuii cTaTyC iHO3EMHOTO aJIBOKaTa B YKpaiHi.

1

Tema 2. Crenianizanist iHCTUTYTY alBOKaTypH.

1. CkiaioBi €JIEMEHTH IHCTUTYTY CHEIiaNi3allii aJJBOKaTa.

2. [HcTUTYT crienianizaliii aIBOKaTypH y pPOMaHO-TepPMaHChKii Ta
QHIJIOCAKCOHCHKIH MPAaBOBUX CiMsIX.

Tema 3. Jlorosip agBokara 3 KIEHTOM: IpOLecyasibHi i opraHizariiai
ACTICKTH.

1. IlpaBoBi mifcTaBy yKJIagaHHS JOTOBOPY PO HAJAHHS IIPAaBOBOL
JIOTIOMOTH.

2. IloHATTS Ta MPaBOBI aCHEKTH JJOTOBOPY NP0 HaJIAHHS PaBOBOT
JOTIOMOTH

3. [Mopstmok ykinaaeHHs (popmMa Ta 3MicT) JOTOBOPY MPO HATAHHS
MpaBOBOI 1OIIOMOTH

4. IligctaBu Ui BIIMOBH B YKJIAJCHHI IOTOBOPY IO HaJaHHS
IIPaBOBOI JOMIOMOTH

Tema 4. AIBOKaT Ha 3aXHCTi MOTEPIILIOTO.

1. HabyTTs cTaTycy moTepmisioro.

2. lluBinbHUN 1T030B y KPUMIHAIEHOMY POBAJKEHHI.

3. IIpencraBHUK MOTEPIINIOro Y CyJOBHX Jebarax.

4. TlpeacTaBHUK MOTEPITLIOTO il Yac OCKapKEHHS BUPOKY.
5. BimmkomyBanus mkoau y cupasax mpo JTII.

6. BigmkoayBaHHs IKOAM, 3aBIAHOT HE3AaKOHHUMH JiSIMU
[IPaBOOXOPOHHHX OPraHiB.

Tema 5. AiBoKart i1 M03acyI0Bi CriocoOH BPETYIIFOBAHHS CIIOPIB.

1. AnBokaTypa Ta Meiarlis.

2. YyacTb a/IBOKaTIB IIiJ] Yac MeperoBopis.

3. ABC y pisnbHOCTI agBoKaTa: apOiTpak, Meaiallis eperoBopu

4. YperymnoBaHHs CIIOPIiB y BOEHHHH Yac: Meialis K eeKTUBHUHA
croci0
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Tema 6. AIBOKAaT B yMOBaxX BOEHHOTO CTaHy.

1. 3aranpHi 0cOOIMBOCTI MPOBEACHHS CITITYUX A1l B YMOBaX BOEHHOTO
CTaHy.

2. O0UIyK B YMOBaX BOEHHOTO CTaHy.

3. 3aTpUMaHHs B yMOBaX BOEHHOTO CTaHy.

4. ApewiT MaiiHa B yMOBaX BOEHHOI'O CTaHy.

5. 3ano6iHi 3aX01 B yMOBaX BOEHHOTO CTaHY.

Tema 7. [IpaBHrYa qoroMora y KOHCTUTYIIIHHOMY CYJIOBOMY IPOIIECi.
1. IlpaBoBe cTaHOBHINE aaBOKara y KOHCTUTYLIHHOMY CYIOBOMY
nporieci

2. IToHAaTTs, 3MicT 1 Micle KOHCTHTYLIHHOro mpaBa Ha mnpodeciiiHy
MpaBHUYY [OMOMOTY B CHCTE€MI TapaHTii mpaB i CBOOOJ JIOAWHH Ta
IpOMaJsTHUHA

3. [TopiBHAJIBHO-NIPABOBHI aHAJ3 YMOB HaOyTTs CTAaTyCy aJBOKaTa SIK
npodeciiHoro cy0’ekTa HagaHHs KBaJTi(piKOBaHOT MPaBHUYOI JOTTOMOTH

Tema 8. AnBokar y KpuMiHaJIBHOMY IPOLECI.

1. loroBip mpo mpaBoBy poromory. Ilepire modadeHHs 3 KIIIEHTOM

2. IlogaTox cynoBoro po3risiny. Pobora agBokaTa 3 1okazamu

3. Pobora agBokara 3 eKCIEPTHUMH BUCHOBKaMH

4. AnBokat y cymoBux nebarax

5. AnBokar B anessLiiiHOMYy Ta KacauiiiHoMy cyai

6. AIBoKar miA 4Yac Ieperjisgy BHPOKY 32 HOBOBHSIBICHHUMH a0o
BUKJIIOYHIMH 00CTaBHHAMH

Tema 9. OyHKIIT agBOKATa IPU PO3MIIAAL AAMIHICTPATUBHHX CIIPaB

1. OcobnuBOCTI HajaHHS MPABHUYOI JOMOMOTH aJJBOKATa B
aJIMIHICTPAaTHBHUX CIpaBaXx.

2. Oco0imuBOCTI y4acTh aiBOKaTa B aJJMiHICTPaTHBHOMY
CYZOYMHCTBI IIPH PO3IIISLIL 3eMEITbHUX CHOPIB.

3. TloBHOBa)keHHs afBOKAaTa IPH PO3IIISAIL CIIPaB PO
aJIMIHICTPATHBHI IPAaBONOPYLICHHS

4. Oco0muBocTi yuacTi 3aXMCHHKAa Yy TEperisiai CcIopaB Ipo
aZMIHICTPaTUBHI TPABOMOPYIIEHHS y 3B’S3KYy 3 OCKap>KEHHSAM
Ta BUKOHAHHS IOCTAHOB

10.

Tema 10. JlisipHiCTs agBOKAaTa 100 HAJAHHS IPABOBOI JOIIOMOTH Y
cthepi IpaBOBOro PEryJIIOBaHHS 0COOMCTUX HEMAaHOBUX BIJIHOCHH
HOAPYXOKS.

1. ITonsaTTs Ta NpUHIMIHN CyOCHAIaPHOTO 3aCTOCYBAaHHS HOPM
LUBUIBHOTO CYIOYMHCTBA JO CIMEHHOTO 3aKOHOAABCTBA.

2. OcoOnuBOCTI OisUTBHOCTI a/IBOKATa y CIIpaBax Mpo pO3ipBaHHS
ouTro0y

3. Crioco6u 3axucTy i OXOPOHU CIMCHHIHX IIPaB Ta IHTEPECIB.
[IpencTaBHUITBO aIBOKATOM CTOPIH Y CyJIOBOMY IIPOIIECI.

4. CamM03axHCT CIMEHHUX IpaB.

5. IlpaBo3axucHa (yHKIisl aABOKATYPHU B CIMEIHUX MMPaBOBIAHOCHHAX.
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Temn NPAKTHYHHUX 3aHATH

1. AJIBOKaTypa Ta Meiarlis.

2 VY4acTp aIBOKATIB MiJ 4ac MeperoBopis.

3. ABCy nisnpHOCTI anBoKarta: apOiTpax, Meialis meperoBopu

4 YperyntoBaHHS CIOPIB y BOCHHHI Yac: Meiamis sk e)eKTHBHUI
croci6

Kisb-
Ne .
Ha3zsa Temu KICTh
TOUH
1. | Tema 1. Berym o agBokarcekoi mpodecii. Opranizamis poOoTH
aJBOKaTa: 3arajbHi 3acaji.
1.  Bumoru 1o ocobu, sika Gaykae OTpUMATH CTAaTyC a/BOKaTa.
KBaunigikauiitnuii icut. CtaxyBaHHSL.
2. [TigBuieHHs kBaTidikaiii aIBOKaTOM.
3. Oprani3zauis poOOTH agBOKaTa: 3arajbHi 3aCaH.
4.  IOpuanyHa BiINOBiZaNbHICT aBOKATA 33 pe3yJbTaTaMU HOTo
SUIBHOCTI.
5. IlpunuHeHHS Ta 3yNMUHEHHS aIBOKATCHKOI MiSIBHOCTI
6. IIpaBoBwmii cTaTyc iHO3eMHOT0 a/IBOKaTa B YKpaiHi.
2. | Tema 2. Crienianizarist iHCTUTYTY aJIBOKaTypH.
1. CKJ1a/I0Bi €JIEMEHTH 1HCTUTYTY CHeIiali3allii aJBoKaTa.
2. IactuTyT cnenianizanii afBoOKaTypH y pOMaHO-TepPMaHChKil Ta
AHIJIOCAKCOHCBHKIH MPaBOBUX CiM’sIX.
3. | Tema 3. [loroBip amBokara 3 KIIIEHTOM: MPOILeCcyalibHi i opraHizaliiHi
ACTICKTH.
1. IlpaBoBi mincraBu yKiIagaHHS JIOTOBOPY IIPO HAJAHHS IIPAaBOBOL
JIOIIOMOTH.
2. IloHATTs Ta MpaBOBi ACHEKTH JOTOBOPY MPO HAJIAHHS NPABOBOT
JIOIIOMOTH
3. Topsnmox yxnagenss (¢popma Ta 3MIiCT) IOTOBOPY PO HaJaHHA
IIPaBOBOI 10IOMOTH
4. IlincraBu i BiAMOBH B YKJIaJCHHI IOTOBOPY PO HaJlaHHS
IPaBOBOI JOMOMOTH
4. | Tema 4. ArBoKkaT Ha 3aX¥CTi IIOTEPIILIOTO.
1. HabyTTs cTaTycy moTepmisioro.
2. lluBinpHMI 1030B y KPUMIHAIBHOMY MPOBaKEHHI.
3. IlpencraBHUK MOTEPILIOro y CyJOBHX Jebarax.
4.  IlpencraBHUK MOTEPHLTIOTO Mif YaC OCKAPKECHHS BUPOKY.
5. BimmkoamysanHs mkoau y cupasax mpo JTII.
6. BinmkoxyBaHHS KO, 3aBIaHOT HE3aKOHHUMU JTISTMH
MPaBOOXOPOHHUX OpPTaHiB.
5. | Tema 5. AxBokar i mo3acy10Bi ClIOCOOU BPETYIJIIOBaHHSI CIIOPIB.
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Tema 6. AIBOKAaT B yMOBaxX BOEHHOTO CTaHy.

1.

hlE b

3aranpHi 0cOOIMBOCTI MPOBEACHHS CITITYUX A1l B yMOBax
BOEHHOTO CTaHy.

OO0uryk B yMOBaX BOEHHOTO CTaHYy.

3aTpyMaHHS B yMOBaX BOECHHOTO CTaHy.

ApeT MaifHa B yMOBaX BOEHHOT'O CTaHy.

3ano6ikHi 3aX011 B YMOBaX BOEHHOTO CTaHy.

Tema 7. [IpaBHrya qonoMora y KOHCTUTYIIHHOMY CYZIOBOMY IPOIIECi.

1.

2.

IIpaBoBe cTaHOBHWINE anBOKAaTa y KOHCTHUTYLIIHOMY CyIOBOMY
nporieci

IMoHsTTS, 3MICT 1 Micle KOHCTHTYLIHHOTrO IpaBa Ha HpodeciiiHy
MPaBHUYY JIOTIOMOTY B CHUCTEMi T'apaHTii mpaB i cBOOOI JIOIUHU
Ta rpoMa/siHHA

ITopiBHAIBHO-IIPABOBUi aHaJi3 yMOB HaOyTTs CTaTycy aJBOKaTa
K mpodeciiiHoro cy0’ekTa HagaHHS KBani(pikoBaHO! MpPaBHHYOL
JIOIOMOTH

Tema 8. AxBokaT y KpUMiHaJILBHOMY IIPOIIECI.

ANl ol e

Jlorogip npo mpaBoBy momoMory. [lepiie moGaueHHs 3 KIIIEHTOM
IMoyarok cymoBoro posrisaay. Po6oTa agBokaTa 3 jokazamu
Po6ota agBokara 3 eKCIIEpTHUMU BUCHOBKaMHU

AZBOKaT y cy1oBHX Jebarax

AJIBOKAT B aneIAiHHOMY Ta KacamiiHOMY CyZi

AZBOKAT miJ 4Yac HeperisiLy BHPOKY 3a HOBOBHSBICHHMH a00
BUKJIFOYHHMH 00CTaBHHAMH

Tema 9. Oynkuii agBokara npu po3rsiAi aAMiHICTPATUBHUX CIIPAB

1.

2.

OCoOIUBOCTI HaIaHHS TIPABHUYOI JTOTIOMOTH a/{BOKATa B
aZMIHICTPAaTUBHHX CIIPaBaX.

OcCo0IMBOCTI yyacTh aJBOKATa B aIMiHICTPaTUBHOMY CyJOYMHCTBI
MIPU PO3TIIAI 3eMENBHUX CIIOPiB.

TIoBHOBa)XEHHS aIBOKATA IIPH PO3IJISAAIL CIIPaB Ipo
aJIMiHICTPATUBHI MPAaBOIIOPYIICHHS

Oco0muBOCTi  y4acTi 3aXHCHHKAa Yy Heperisiii copaB Ipo
aJIMIHICTPAaTHBHI IIPABOIOPYLIEHHS Yy 3B’5I3Ky 3 OCKAP)KECHHSIM Ta
BUKOHAHHSI [IOCTAHOB

10.

Tema 10. /lisnpHiCTS agBOKATa U100 HAJZAHHS [IPABOBOI JOTOMOTH Y
cthepi IpaBOBOrO PETYIIOBAHHI 0COOMCTUX HEMAaHOBUX BiIHOCHH
TIOZAPYHOKSL.

1. TIOHATTS Ta NPUHLKUIY CYOCHAIApPHOTO 3aCTOCYBAaHH HOPM
LUBIJIBHOTO CYJJOYMHCTBA JI0 CIMEHHOT0 3aKOHO/IaBCTBA.

2. Oco6yMBOCTI IiSUTTBHOCTI /IBOKATA Y CIIpaBax Mpo PO3ipBaHHS ILTIO0Y
3. Cniocobu 3aXUCTy Ta OXOPOHU CIMEHHX IpaB Ta iHTEpeciB.
[IpeacTaBHUIITBO aIBOKATOM CTOPIH Y CYJ0BOMY MPOIIECi.

4. CaMo3axucT CiMEHHUX MPaB.

5. IlpaBo3axucHa QyHKIIS aIBOKATypH B CIMEHHHX MPABOBIAHOCHHAX.
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Camocriiina podora

Kinb-
Ne .
Ha3za remun KICTh
TOJIUH
1. | Tema 1. Beryn o agBokarcekoi npodecii. Opranizamist po60oTn agBokara: 2
3arajibHi 3acaiu.
2. | Tema 2. Creniasnizamist iHCTUTYTY alBOKaTypH. 3
3. | Tema 3. [loroBip agBokara 3 KJIIEHTOM: MPOLeCcyalibHi i opranizariiti 2
ACTIeKTH.
4. | Tema 4. TakTHKa Ta METOAMKA 3aXUCTY Y CyJi. Y4acTi 3aXHCHUKa aedaTax. 2
5. | Tema 5. AnBokar i o3acysoBi ClocoOH BpETYIIIOBAHHS CIIOPIB. 3
6. | Tema 6. ABOKAT B aneisiiHOMY Ta KacalliiHOMY CY/Ii. 3
7. | Tema 7. IIpaBHHYa KOMOMOra Y KOHCTHTYLIHHOMY CyJIOBOMY IIPOLIECI. 2
8. | Tema 8. AnBokar y KpUMiHAJIIEHOMY IIPOLECI. 3
9. | Tema 9. VYuacTp ajgBOKaTa HpPH PO3IIAALI CIpaB MPO aaMiHICTpaTHBHI | 2
[PaBOMOPYIICHHSI.
10.| Tema 10. ®yHkuii anBokarta npy po3rsidi aIMiHICTPaTUBHUX CIIPaB 2
11.| Tema 11. [lisutbHiCTh aqBOKATA 1100 HAJAHHS MPABOBOI JAOMOMOTHU B chepi | 3
MIPAaBOBOTO PETYJIIOBAHHS OCOONCTHX HEMaWHOBHX BiTHOCHH ITOJPY K.
12.| Tema 12. 3axuct CiMEHHHX MpaB y aABOKATCHKIl isSUTBHOCTI. 3
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3MICTOBUM MOAYJIb 1
BCTYII 10 AAIBOKATCBKOI ITPAKTUKH

1. BCTYII IO AIBOKATCBHKOI IPO®ECI.
OPT'AHIBALIITHA POBOTA AJIBOKATA: 3ATAJIBHI
3ACAIN

1.1. Bumocu 0o ocobu, sxka Oadxcae ompumamu CMamyc
aosokama. Keanighixayitinuu icnum. CmasicysanHs.

1.2. ITiosuwenns xkeanighixayii aosoxama.

1.3. Opeanizayis pobomu adsoxama: 3a2aivbHi 3acaou.

1.4. IOpuouuna 6i0nosioanvbHicms a08OKAMA 3a pe3yrIbmamamil
11020 OifaNbHOC.

1.5. Ilpununenns ma 3ynuHenHs A080KAMCbKOI OiibHOCHI

1.6. Ilpasosuii cmamyc iHo3eMH020 a08oKama 8 YKpaini.

1.1. Bumorn 0 ocodn, sika 0axa€ OTPUMATH CTATYC aJBOKATA.
Kpanigikauiiinuii icnut. CraskyBaHHA

CywacHa yKpaiHChKa JlepkaBa 3HAaxXOAWTBCS Ha  eTarmi
(hopMyBaHHS HOBOTO MTPAaBOBOTO OOIPYHTYBaHHS aJIBOKATYypH, sKa 3a
yac CBOro ICHyBaHHA HaOpaja BEJIMYE3HOI 3HAUYIIOCTI Ta
CIIPOMOTJIAcsl CTAaTH BEIMKOI0 PYLIIHHOI CHJIOK pedopMamiiHuX
MIPOIIECiB, IO BiIOYBAIOThCA Y TPABOBii CUCTEMi HAIIoi Aep)KaBH Ta
e # 10 Toro, mepedyBae B caMoBpsgHOMY cTaryci. Jlana o6cTaBuHa
3MyCHJIa 3aMUCIIHTUCH 0araThbOX YKpPaiHCHKHUX MOKHOBIIAJIIIB, aJ[Ke
HasABHICTh Yy JAepkaBi 0ci0, 3MaTHHX TPaMOTHO 1 KBaiigikoBaHO
HQ/IaTH IOpUAMYHY JOMOMOTY € 3acTaBOl0 JIEMOKPATUYHOTO
PO3BUTKY CYCIIJIbCTBA B LIJIOMY Ta OJHOYACHO CTA€ 3arpo30i0 IS
KOpyNuiiHO1 CKJIAZI0BOI .

AnBokarceka — mpodecisi  mepedyBae  Ha  KPUTHYHOMY
MEPEJIOMHOMY ~ €Talli, KOJM TePeJOBl TEXHOJIOTrii, Taki sK
KOMIT'IOTepu3alisi 1 TEeXHOJOrii INTYYHOTO iHTEJEKTy, ICTOTHO

! Besera T.M. iHCTUTYT aBOKATYpH, SIK 3apydYHHK OE3CHCTEMHOCTI pe(opMyBaHHS
3aKOHO/ABCTBA YKpaiHu. Adgokamypa Ykpainu: cyuachuil cman ma nepcnekmueu
possumky : mamepianu I Mixcnap. nayk.-npaxm. koug. (M. Xapkis, 17 rpya. 2020
p.) / [penxon.: T. b. Binpuuk (ronosa) Ta iH.]. — Xapkis : [Ipaso, 2020. — 490 c.
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BIUIMBAIOTh Ha mpodeciiiHy IisuTbHICTH afBokaTiB. Croctepiraemo
PO3BHTOK MpOLECY BiIHOBHOTrO mpaBocyas. CTOpOHU Bce dacTime
00HUpaloTh MOCIYTH MeNiaTopa, OHJIalH-BUPILIEHHS CIIOPiB, KOYYHHT.
Ha rno6amnizoBaHOMy 1 KOHKYpPEHTHOMY PHUHKY KJIIEHTH OYiKyIOTh Ha
SIKICHI TOCTYTH 3a MeHll rpomri. Ha 3MiHy 3BHYaliHUM [OpHCTaM
NPUXOAATH HOBI IOpUAWYHI Hpodecii, choKycoBaHi Ha iHHOBaLifX,
TEXHOJIOTiSAX 1 HOBITHIX CIOCO0ax Haj JaHHS IOCIYT 3 MEHIINMH
BUTpaTaMu 0e€3 sKOoro-HeOyah 30WTKy JUIS SKOCTi. AJIBOKaTH
MOBUHHI OyTM J00pe o0O0i3HAaHI 3 MOMXJIMBOCTSAMH CY4aCHUX
TEXHOJIOTIH 1 BOJIOJITH HAaBHYKAMH iX €()EKTHBHOTO BHKOPHUCTAHHS,
OCKUIbKM BOHH CTaHYTh a00 KOHKYPEHTHHUMH, a00 BTpaTATh Oarato
MOXJIMBOCTEH. [le 3aKiMK NEPEeOCMUCIUTH IPUPOAY HOPUAMYHUX
MOCIIYT, a OTXKeE, 1 IPUPOY OCBITHHOTO MPOLIECY .

[Ipouenypa HaOyTTs craTycy aaBokaTta B YKpaiHi B MiJoMy
BIJIMIOBi/Ia€ MIXXHAPOJIHUM CTaHJIAPTaM Ta CXOXa 3 JIEAKUMHU IHITUMH
KkpaiHamu  cBity. llpouemypy HaOyTTss mnpaBa Ha 3aHATTA
aJIBOKAaTCHKOIO AisUTBHICTIO YMOBHO MOJKHA TOAUTUTH Ha TPH €TaIlu:
CKJIaleHHs KBami(ikamiifHOro icmuTy, MPOXOMKEHHS CTa)KyBaHHS Ta
CKJIJICHHSl TpUCITH. BaknuBo, mo A MOXKIUBOCTI 3A1HCHEHHS
KOXKHOTO HACTYyIHOTO e€Talmy HEOOXiTHO YCITIITHO 3aBEepIITUTH
ronepenHii. OqHAK Iepea THM SIK TIEPEHTH 0€3IM0CePeTHBO J0 eTaITy
CKJIaJicHHsl KBali(ikalifHOTO iCIIUTY, BapTO 3BEPHYTH yBary Ha
BUMOTH JO0 oOco0M, sika Mae OaxaHHS crTaTH aaBokaTtoMm. lle
3YMOBITIOETECSI THM, IO TiJBKK Ta oco0a, sKa iM BiAIOBiIaE, MOXKE
3BEPHYTHUCS 13 3aIBOO MPO JOMYCK 0 CKIAIACHHS KBaji(iKaIifHoro
icruTy’.

Ocoba_4 € apBokaTtoM, TOOTO (iZUIHOIO 0CO00I0, sIKa 3IiHCHIOE
aIBOKATCHKY JiSUIPHICT, Ha IMACTaBaX Ta B MOPSAKY, IO
nepenbaueHi 3akoHoM Ykpainu «[Ipo agBokaTypy Ta aaBOKAaTCBKY

! Binsunk T.B. Ipodecis agBokata B ymoBax rmobaiisauii. Adsoxkamypa Yxpainu:
cyyacuuil cman ma nepcnekmusu po3gumky : mamepianu Il Misxcnap. nayx.-npaxm.
xkou@. (M. Xapkis, 17 rpya. 2020 p.) / [peakon.: T. b. Binpuuk (ronosa) Ta iH.]. —
Xapkis : I1paso, 2020. — 490 c.

? TlaBmox H.M., Kypasens M.II. Xapakrepucruka npouexypu HaOyTTsl IpaBa Ha
3MIHCHEHHS aJBOKATCHKOI MiSJIBHOCTI Ta MPOMO3HUINI 1040 ii BAOCKOHAJICHHS.
FOpuouunuii  nayxosuit enexkmponnuii xcypuan Ne 5/2021. C. 304-308 URL:
http://www.lsej.org.ua/5 2021/73.pdf
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IISTTBHICTE» HOPMH  SIKOTO € CHEIllaThbHUMH, 1 Iei 3akoH €
MPIOPUTETHUM BiJHOCTHO IHIIMX 3aKOHOJABUMX aKTiB YKpaiHH Y
TaKMX TpaBoBimHOCHHAX'. AnBoKaTypa YKpaiHH Lie HemepKaBHHUIA
CaMOBPSTHUM 1HCTHTYT, IO 3a0e3medye 3IIHCHEHHS 3axXHUCTY,
MPEJICTABHUIITBA Ta HaJlaHHS IHIIUX BH/IB MPABOBOI JOMOMOTH Ha
npodeciiHili OCHOBi, a TakoX CaMOCTIHHO BHpIIye NHUTAHHS
oprasizamii i HiSUTBHOCTI aJBOKATypH B TOPSAKY, BCTaHOBJICHOMY
ouM 3aKoHOM. 3 METO0 3a0e3IedeHHsT HaJeKHOro 3IMCHEHHS
aJIBOKATChKOI JISUIHOCTI, JOTPUMAaHHS TapaHTii aJBOKATCHKOI
IiSUTBHOCTI, 3aXHUCTy MpodeciiHuX IpaB agBOKaTiB, 3a0e3redeHHs
BHCOKOTO Tpo¢eciiiHOro piBHA aIBOKATiB Ta BHUPIMIEHHS NUTAaHb
JUCIMILTIHAPHOT ~ BIAMOBINAJILHOCTI  aJBOKATIiB B YKpaiHi i€
aJIBOKaTChKE CaMOBPSAyBaHHS.

Benuka [lanara Bepxosrnoro Cymy BU3HaIa HECYMiCHUM HaOyTTS
CTaTycy aJBoKara i3 cTarycoMm YuMHHOTrO cynni. [Ipu mpomy imerbes
mpo Bci cramii gmomycky 1o mpodecii, mHoYMHAOUM 3
KBaTi(iKaIiitHOro iCTIHTY.

«..0wKaHHSI OTpUMAaTH JOCTYm 10 Tmpodecii aaBokaTa,
nepeOyBarouu y CTaryci Cyali, HE BHIVISAJAE JICTITUMHUM Ta
CYyHEepeYUTh METi aHTUKOPYIIIIHHOTO 3aKOHOJABCTBA. Y CEHCI
3akony Ne 1402-VIII monmo 3a00poHM 3aiiMaTHCh aJBOKATCHKOIO
JiSUTBHICTIO HE MOXKHA BiIOKPEMHUTH METY OTPUMAaHHS CBiIONTBA PO
IIPaBO Ha 3aHATTS aJBOKATCHKOIO JIiSUIBHICTIO Bl Oa)KaHHS HaJaBaTH
(mmatHO abo Oe3omymaTHO) mpaBoBy gomomMory. CaMe 3 MeEToro
3aiiMaTUCh aBOKATCHKOIO MIsUTBHICTIO 0C00a OTPUMYE BiIOBiITHE
CBiJIOLITBO.

Otxe, xou 3akoHH Ne 5076-VI ta Ne 1402-VIII mpsmMo He
3a00pOHSIOTh CYISIM OTPUMYBATH CBIJIOITBO MPO MPABO HA 3aHATTS
aJIBOKATCHKOIO [TISUIBHICTIO, ajie 3MICT MOHSITTS aJBOKAaT, Cy0’ €KT
aJIBOKATChKOI [iSUTPHOCTI, @ TaKOX OIMCaHWA BUIIE MEXaHi3M
OTPUMAaHHA TaKoro CBIJOLITBA CBiAYaTh MPO Te, IO MPOLEC HaOyTTA
CTaTyCy aJiBOKaTa, SIK 1 camMa aJBOKaTChKa JISUIbHICTh € HECYMICHUMU
31 CTATyCOM CYAJI», - iIEThCS Y TIOCTAHOBI.

! Mocranosa Kacanjiinoro musinsHoro cyay y ckimagi Bepxosmoro Cymy Big 5
JIIOTOTO 2018 POKY, crpaBa Ne 347/113/16 URL:
https://reyestr.court.gov.ua/Review/72124329
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Bemuka Ilamara BepxoBrnoro Cyay 3BepTae yBary Ha Te, IO y
BUMNAJIKY CKIIQJICHHS MPHUCATH aJBOKATa Ta OTPUMAaHHS 0c00010, SKa €
CyIzelo, CBioNTBa IpO MpaBO Ha 3aHATTS aJABOKATCHKOIO
TUSITBHICTIO, Taka 0co0a OJTHOYACHO OyIe mepedyBaTH IMi i€t TBOX
MIPUCST - CYJIl Ta afBOKaTa.

«OTpUMaBIIM CBiIONTBO NPO MPaBO Ha 3aHATTS aIBOKATCHKOIO
ISUTBHICTIO, 0c00a, dKa € cynnmero, okpim 3akoHy Ne 1402-VIII,
managae mn gito 3akoHy Ne 5076-VI, mo € HemomyCTUMEM,
OCKUIBKHM CTaBUTh IiJI CYMHIB HE3aJICXKHICTh I[UX JBOX IHCTUTYTIB
OJIIMH BiJ OTHOTOY, - cka3aHo y mocraHosi BII BC.

Y miif mOCTaHOBI TaKOX PpO3TIyMaue€HO OOMEXEHHS IIO0JI0
HECYMICHOCTI BCTaHOBIIEHI U aJIBOKATIB Ta CIIOCOOM iX yCYHEHHSI.
Tak, Crarreto 7 3akoHy Ne 5076-VI ycraHoBieHo mepemnik
o0OMeXeHp MIOA0 HECYMICHOCTI 3 MisUTBHICTIO agBOKaTa. 30Kpema,
HECYMICHOIO 3 MifJIBHICTIO aJBOKaTa € poOoTa Ha mocaii cynmi
BiNOBIAHO OO MyHKTY | 4YacTMHHM mepmioi cTarTi 7 3a3Ha4eHOro
3akoHy. AHali3 MOHATH «aJBOKAT» Ta «aJBOKATCbKA IiSVIBHICTHY,
1o HaBeaeHi y cratti 1 3akony Ne 5076-VI, a Takox 3MicT crarei 4,
6, 19 nporo 3akoHy CBiUUTH MPO TE, IO OOCTABUHU HECYMICHOCTI 3
TISUTBHICTIO aBOKaTa, BH3HAYEHI CTAaTTE0 7 3a3HAYEHOTO 3aKOHY,
BHHHKAIOTH TSI OCI0, sIKi MatOTh (y>KE€ OTPUMAJIN) TAKUH CTaTyC.

«Bemuka Ilamara BepxoBaoro Cyny 3Beprae yBary Ha Te, LIO
0OMEeXeHHS 1 coco0M X YCYHEHHsS BCTaHOBIIEHI AJsl ocif, sKi Bike
MaloTh CTaTyC aJBOKaTa Ta sKi OakaloTh 3aliMaTHCh IHIIOK (HE
CyMICHOIO 3 [ISUIBHICTIO aJBOKara) MiSUTBHICTIO, a He A
NPEICTAaBHUKIB IHIIMX IOPUIAMYHUX Mpodeciid, sAKi OaxaroTh
3aiiMaTUCh aBOKATCHKOIO TiSUTbHICTIO», - HATOJIONIYETHCA Y TIO3MIIi1
BIT BC.

Posrnsmatoun pitieHHs paayd ajBokatiB XMEJTbHHUIIBKOI 00JacTi
po BUAAYy CBiONTBA Hil0Wild CyIai, CKacoBaHE paHillle B YaCTHHI
Bumadi mporo cBigonrBa, BII BC fmiiimoB BHUCHOBKY Mpo
HEOOXiZHICTh CKacyBaTH MYHKTH PE30JIOTUBHOI YacTHHH LHOTO
pimeHass PAP cTrocoBHO 3acTepe)xeHHsI MpO BHAAady CBIiIOLTBA Ta
CKJIaZICHHS IIPUCSTH aJBOKATa 32 YMOBU yCyHEHHs npoTsiroM 30 aHiB
3 JHS TMPUAHATTS PIlIEHHA OOCTaBHH HECYMICHOCTI, IependadeHnx
crarreto 7 3akony Ne 5076-VI. «Pama anBokariB XMeIbHHIIBKOI
00 acTi TOMHJIKOBO BBaXkalla, MO «0c00a, CTOCOBHO SIKOi iCHYIOTB
O0OCTaBMHH HECYMICHOCTI, 32 YMOBH BHKOHAHHS IHIIMX BHMOT
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3aKOHOJABCTBA, MOXE OyTH  JONylleHa J0  CKIaJaHHS
KBaJIi(iKaIiifHOTO ICIIUTY, a MPH YCIIIIHOMY HOTO CKJIaJaHHI MOXe
B MOJAIBIIOMY TPOXOJUTH CTaKyBaHHS...», - iJIEThCI y MOCTAaHOBI
Benukoi [Tanatu.

OTxe, Nir0Yi CyJJi HE JIUIIC HE MOXYTh OTPUMYBATH CBIIOITBA
Ta OyTH NPUBEJICHUMH JI0 MIPUCSTH aJBOKATa, ajie i He MOXYTh OyTH
JOITYIIEHUMH JI0 CKJIaJaHHs KBaMi(iKa[iifHIX ICIIUTIB Ta MPOLEAYPH
CTa)KyBaHHS.

Bimnosigao nmo HopMm 3akony Ykpainu «IIpo aaBokartypy Ta
aJIBOKATChKY [iSUTBHICTRY», KBami(ikaIiifHOIO yMOBOIO HaOyTTA
CTaTyCy aJBOKaTa € BOJIOAIHHA Aep:kaBHOIO MmoBoto. II. 12 ct. 9
3akony Ykpainu «[Ipo 3abe3neyeHHst QyHKIIOHYBaHHS YKPaiHCHKOT
MOBH fK JIEpXaBHOI» mepenbayae 06OB’I30K aJBOKATA BOIOMITH
JEPKABHOIO MOBOIO.

[le ogHa BUMOTa OO KaHAWIATa B aJBOKATH - HAsBHICTH CTaXy
poOoTH B ramysi mpaBa HE MEHIIE ABOX POKiB. Y m. 2 4. 3 cT. 6
3akony «lIpo amBokaTypy Ta aIBOKaTChKy HisUTbHICTHY» BH3HAYEHO,
o0 CTaXkeM pobOTH y Tamy3li mpaBa € CTax podotu ocobu 3a
CHCIIANBHICTIO Micast 3M00yTTS HEH MMOBHOI BHINOI FOPUAUYHOI
ocBiTH’.

3aKOHOJABCTBOM BHM3HAYalOTh 1 II€BHI BHAW [isUIBHOCTI, SKI
HECYMICHI 3 aJIBOKaTChKOIO, TOX aJBOKAT HE MOXKE iX 3JIHCHIOBATH.
Taxkumu €: podora Ha mocazax oci0, 3a3HavueHuX y m. 1 4. 1. cT. 3
3akony VYkpaiam «lIpo 3amobiramHs  kopymmii»  (ocoOw,
YHOBHOB@)XE€HI HAa BHWKOHAHHS (YHKIIH AepKaBH abo MiCIIEBOrO
CaMOBpsyBaHHS, OCOOM, SIKi TPUPIBHIOIOTBCS HHUX, OCOOH, SKi
nmocTiiHo abo TUMYacoBO  0O0iMiMaloTh  I1ocaad, IIOB’sS3aHi
3 BUKOHAHHAM opraHizaniifHO-pOo3MOPATINX yu
aJIMIHICTPATUBHO-TOCIOJAPCHKUX O0OB’A3KIB, ab0 CHeliabHO
YIOBHOBa)XKGHI HA BHUKOHAHHS TakKUX OOOB’SI3KIB y HOPUIUYHUX
0co0ax MPHUBATHOTO IpaBa HE3AJEKHO Bifl OpraHi3amiifHO-IPaBOBOI

! 3akon VYkpainu «IIpo 3a0e3neucHHs (YHKIIOHYBaHHS YKpaiHCBKOI MOBHU SIK
nepkaBHOi». Bimomocti Bepxosnoi Pamgm (BBP), 2019, Ne 21, cr.81 URL:
https://zakon.rada.gov.ua/laws/show/2704-19#Text
2 3akon Vkpaimu «[Ipo agBOKaTypy Ta aIBOKATChKY NisuIbHiCTB». Bimomocrti
BepxoBHoi Panu (BBP), 2013, Ne 27, cT.282. URL:
https://zakon.rada.gov.ua/laws/show/5076-17
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dbopMH, a TaKOX 3apeecTpPOBaHI KaHAMIATH Ha moCT [Ipe3ujeHTa
VKpaiHu Ta KaHIWIaTH y HapoAHi jAemyTatn Ykpainu)'; BilicbkoBa
abo anbTepHAaTUBHA (HEBiMCbKOBA) CiTy>k0a; HOTapiajbHA TisUIbHICTD;
CyJIOBO-CKCIIEPTHA TISTBHICTE. Y pa3i BUHUKHEHHS TaKUX 0OCTaBHH
aJIBOKAT y TPUJICHHUI CTPOK 3 JHs X BUHUKHCHHS TOJA€E JO paau
a/IBOKaTiB PErioHy 3a aJpecor CBOr0 podoYoro Micus 3asBy Mpo
3YMUHEHHS aJBOKATCHKOI AiSTEHOCTI.

Kgamiikamiiiauii icnut mojisrae y mepeBipmi 3HaHb ocobw, siKa
BUsIBIIA Oa)KaHHS 3aiiMaTHCS aJIBOKATCHKOIO JISUIbHICTIO, B Taiysi
paBa, icTopii aABOKATypH, aJBOKATCHKOI €TUKH Ta BUSBJICHHI PiBHA
il IPAKTHYHKMX HABMHYOK i yMiHb 3aCTOCYBAHHS HOPM IpaBa’.

Oco0a, sika BUsBMJIA Oa)kKaHHS CTaTH aJBOKATOM (Iaii 3asBHUK),
3BEPTAETHCA 10 KBaJTi(iKaifHO-AUCIUIITIHAPHOT KOMicii
aJIBOKAaTypHU PETioHy 3a MICIleM MPOXXUBAHHA 13 3aBOIO TPO JIOITYCK
0 CKJIaJeHHs KBamidikamiHoro icmurty. Jlo 3adBU J0IAEThCA
MMChMOBa 3rofia 3asBHUKA Ha OOpOOKY TIEpCOHANIBHUX MaHUX,
TIPOBEICHHS TMEPEBIPKH IMMOBHOTH Ta JOCTOBIPHOCTI IOBITOMIICHUX
HAM BiJIOMOCTEH Ta 3000B’sI3aHHS PO HATAHHS HEOOXITHUX IS
nepeBipku JokyMmeHTiB Ha 3amuT KJIKA, kBamidikarifiHoi manatu
KJIKA abo BW3HA4YeHOro HEIO WICHA MajaTH. Y pa3i HeHagaHHS
0c00010, sIKa BUsABUJIA Oa)KaHHS CTaTU aJBOKATOM, IHCHMOBOI 3I0IH
Ha TIEPEBIPKYy JOCTOBIPHOCTI 1 TOBHOTH TOBIJIOMJICHUX HEIO
BiIOMOCTeH, Taka ocoba g0 KBamidikamiiHOro IicIHUTy HE
JIOITYy CKAETHCA.

OpHowacHO i3  3a9BOI0 MpO  JOMYyCK JO  CKJIQJCHHA
KkBaJidikamiifHoro icnuty 3assBHUK HaJa€ Taki JOKYMEHTH:

1)  JOKYMEHT AepKaBHOTO 3pa3ka (OpHTiHAI 1 HOTapiaabHO
MOCBITYCHY KOIII0) Ta JOMATKH JO HBOTO, IO MiATBEPIKYIOTH
HaOyTTS 3assBHUKOM IIOBHOI BHUIIOI FOPUIUYHOI OCBITH, HE HIKYEC

! Bakon Vipainu «IIpo 3amo6iranns kopymmii». Bizomocti Bepxosroi Pau (BBP),
2014, Ne 49, ¢1.2056 URL: https://zakon.rada.gov.ua/laws/show/1700-18.

2 [Mopsmok mormycky A0 CKIAJACHHS KBali(iKamiiHOTO ICIUTY, HOPSIOK CKIaJCHHS
KBami(ikamifHOro ICHMTY Ta METOJMKA OLIHIOBAaHHS pE3yJbTaTiB CKIIaJCHHS
KBami(ikanifHOro iCIIUTy 1JIst HAOYTTS IIpaBa Ha 3aHATTS aJBOKATCHEKOIO AiSUIBHICTIO
B VkpaiHi. URL:
https://unba.org.ua/assets/uploads/legislation/poryadki/2023-08-11-poryadki-71 64e
f8e3b8bebe.pdf
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CTyIleHsl MaricTpa (cmeriaiicra) - ApyTuil (MaricTepchbKuil) piBeHb,
CHEUIaNBHICTh — «IpPaBO», «IPaBO3HABCTBO», «IPABOOXOPOHHA
TUSUTBHICTEY, «MIXKHAPOIHE MTPABOY;

2)  JOOKYMEHT (IOKYMEHTH) MpO MiATBEPIKEHHS HasBHOCTI y
3asBHUKA CTaXy poOOTH B raiy3i IpaBa HE MEHIIE, HiXX J1Ba POKU
(opurinan ta HOTapiaJbHO 4 3a MicueM poOOTH OCBIAYEHY KOIIiIO).
JlokyMeHTaMH, IO MiATBEPDKYIOTH CTaX ITOMIYHHKA a/JBOKATa €:
TPYAOBHH  JOTOBIp 3  aaBOKaToM  (aIBOKaTChKUM  OrOpo,
aJIBOKaTChKUM 00’ €JTHAHHSM), JOBifKa (MOBIAKH) 3 KOMIIETEHTHOTO
oprany (opra”iB) Ipo CyMy CIDIQ4€HOTO €EIHHOTO COIIaJIbHOTO
BHECKY, Ta IMMOAATKy 3 JoxomiB (pi3wgHmX ocid 3a "ac poboTH Ha
rmocazi MOMIYHHKa aJBOKATA;

3) Burar 3 iHdopmaniiHO-aHaMITHYHOI cucteMu «OO0IiK
BiIOMOCTEH TMpO TPHUTATHEHHS OCOOM 10  KPHUMIiHAJIBHOI
BiJNIOBiAaIbHOCTI Ta HASBHOCTI CYyJUMOCTI» (CKOPOYEHUHN);

4)  [OBiAKY MEOUYHOI YCTaHOBH IPO CTaH 370pOB’sl 3asBHUKA
(moBimKa TIPO TPOXOKECHHS TMOMEPETHLOTO, IEPIOAMYHOTO Ta
[103a4€ProBOr0 MCUXIaTPUIHHUX OTJISAIB, Y TOMY YHCII Ha HpPEaMeT
BXKUBaHHS  IICUXOAaKTUBHUX pedoBuH Qopma Ne  100-2/o,
3arBepmkeHa Hakazom MO3 Ykpainu Ne 651 Big 18.04.2022 poky);

5) BIIACHOPYY HANFCaHy, 3aCBiUYEHY OCOOWCTHM ITiTIHCOM,
JIOBIJIKY PO MiATBEPKEHHsI TOrO, IO 3a OCTAHHI JIBa POKH, SKi
mepeayBalii 3BEPHEHHIO, 3asBHUK HE CKJIaJgaB KBamidikalidHOTO
ICOUTY Ha TIPaBO 3aHATTS aJBOKATCHKOIO MISIBHICTIO B JKOMHIN
KBaTiGiKaiHO-TUCITUIUTIHAPHIA KOMICii aZBOKaTypu PpETiOHY, IO
HOMy HE BHIABAJIOCh CBiIONTBO TMpPO TpPaBO Ha 3aHATTA
aIBOKATCHKOIO IISITBHICTIO Ta HE NPHHMAIOCh pIllleHHS IIPo
1030aBJICHHS TAKOTO CBIJIOITBA;

6)  opuriHajd Ta KOO JOKYMEHTY, SIKHH Yy BCTaHOBJICHOMY
3aKOHOM MOPSAKY, MIATBEPIDKYE PEECTPALil0 MiCLs IMPOKUBAHHS
3asBHUKA,

7)  xomito KapTku (i3MYHOI OCOOU-TIIATHUKA MOJATKIB, 3a
BHKIIFOUCHHSIM BHIIAJIKiB, KOIKM 0co0a BIAMOBITHO A0 3aKOHY Mae
IIPaBoO HE OTPUMYBATH TaKy KapTKY;

8)  Komis IOKyMEHTy MpO MOBHY 3arajbHY CEpEeIHIO OCBITY 3a
YMOBH, IO TaKHi JOKYMEHT WiATBEPIKYE BHBUEHHS OCOOOI0
YKpalHCbKOi MOBH SIK HaBYAJIBHOTO TpeaMeTa (IUCIUILTIHHU), abo
JIepKaBHOTO cepTudikary Mpo piBeHb BOJOIIHHSI JEPKABHOIO

23



MOBOIO, IO BHUIAETHhCS HaioHaapHOIO KOMICI€I0 31 CTaHAApTIB
JlepKaBHOI MOBH;

9)  BIacHOpPYY HamuWcCaHy, 3aCBiT4eHYy OCOOUCTHM IMiJITHCOM,
JOBIIKYy 0cCOOM TpO OTPUMaHHSI/HE OTPUMAHHS HEI paHile
CBIJIONITBA TIPO TPAaBO Ha 3aHATTS aJIBOKATCHKOKO MIsUTBHICTIO Ta Y
pasi HasBHOCTI ()aKkTy TAaKOTO OTPUMAHH:I, MIPUYMHY Ha MiACTaBi SKOI
IIPaBO HA 3aHATTS aBOKATCHKOO MiSTTBHICTIO 6YJI0 IPUITHHEHO .

Paga anmBokatiB YkpaiHu, pO3TJISHYBIIM 3BEpHEHHA [ 0J0BH
Panu anmBokatiB XapkiBchkoi obOusacti [afiBoponcekoi B.B. momo
TEPMiHY Aii CBIIOITBA PO CKIAIEHHS KBATI(PIKAIIHOTO iCIIUTY IS
HampaBJeHHs OCOOM Ha CTaXyBaHHS 1 OTPUMAaHHS CBIZOLTBA IIPO
mpaBO Ha 3aHATTA aJBOKATCHKOIO JiSUTBHICTIO, BpaxyBaBLIH
mporo3ullii 4ieHiB Panu aaBokariB YkpaiHH, KepyHOUYHUCh CTAaTTEIO
55 3akony Ykpainu «IIpo agBokaTypy Ta aBOKaTChKY IisSUTBHICTEY,
[TomoxxeHHsIM PO  OpraHizalifo Ta TOPSAOK  MPOXOJKCHHS
CTaXyBaHHsS JJIsi OTPUMaHHS OCOOOIO CBIJOLITBA IPO MPaBO Ha
3aHATTSA aJBOKAaTChKOIO [isutbHiCTIO, llomoxennsm mpo Pamy
anmBoKaTiB YKpainu, Bupimmia: 1. Po3’scHHTH, IO B KOHTEKCTI
MOJIOKEHb vacTuHU Jpyroi crarti 10 3akony VYkpaiam «IIpo
aJBOKAaTypy Ta aJBOKATCHKY MiSUTbHICTBY», CTaKHUCTOM ajBOKaTa
Moxe OyTH ocoba, sSika Ha JeHb MOYATKy CTaXyBaHHS Mae€ JiiCHe
CBIJIONITBO MPO CKIIAJACHHS KBasi(hikamiiHoro icnuty. CBiIONTBO PO
CKJIaZieHHS KBai(hiKalilfHOTO iCIIUTY AiHCHE MPOTATOM TPHOX POKiB
3 IHA CKIaJeHHs icnuty (cTarTs 9 3akoHy). 3akiHUEHHS TepMiHY il
CBIJIOIITBA TMpPO CKIANEHHS KBami(iKaIlifHOTO ICTIATY TMiJa dac
MIPOXOJDKEHHST CTa)KyBaHHS HE € MiJCTaBOIO JUIA BiAMOBU 0CO0i y
MIPOXOJDKEHHI CTa)KyBaHHS U1 OTPUMAaHHS HEIO CBiJONTBA IPO
MPaBO HA 3aHATTS aIBOKATCHKOIO RismbHICTIO .

! [Mopsimok momMycKy A0 CKIaACHHS KBaTi(iKamiiHOTO ICIUTY, MOPSIOK CKIaICHHS
KBamiiKamifHOTO ICIUTY Ta METOAMKA OLIHIOBAHHS pE3yJbTaTiB CKIaJCHHS
KkBasTi(ikamiiHOTO icnuTy A7 HAOyTTS MpaBa Ha 3aHATTS 4JABOKATCHKOO TisUTBHICTIO
B VYkpaiHi. URL:
https://unba.org.ua/assets/uploads/legislation/poryadki/2023-08-11-poryadki-71_64e
f8e3b8bebe.pdf
2 Pimenms Nel07 Bix 23 kBitas 2016 poxy mpo TepMiH Aii CBiTONTBA PO CKIIaACHHS
KBauTiQikawiitHoro icruty. URL:
https://unba.org.ua/assets/uploads/legislation/rishennya/2016-04-23-r-shennya-rau-1
07_57359ac38312f.pdf
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[Tyakrom 2 posmimy 2 Ilopsaky HOMycKy [0 CKIJIaIeHHS
KBaJiQiKaliifHOTO iCTIMTY, MOPSAKY CKJIaJeHHS KBasiQikaliifHOTo
iCIUTy Ta METOAMKH OLIHIOBAaHHA PE3YJNbTaTiB  CKJIaACHHS
kBanmiikamiifHoro icmuty [ HaOyTTS TpaBa Ha  3aHATTA
a/IBOKaTChKOIO MiSUTBHICTIO B YKpaiHi, 3aTBEpIHKEHUM pilICHHAM
Pamu anBokarie VYkpaimm Ne 270 Big 17.12.2013, 3i 3MiHamuy,
BHU3HAYEHO, L0 OJHOYACHO i3 3afBOI0 NP0 AOIYCK OO CKJIAaJEHHS
kBauti(ikamiifHoro icnuTy 3asBHUK MOBHHEH MOJATH, 30KpeMa:

- JIOBIIKY BCTaHOBJIEHOI (OpMHU, SKAa MICTUTh BIJIOMOCTI 3
MIEPCOHANIFHOT JOBIIKOBOTO OOJIKY €IMHOI 1HPOPMAaLiIHHOI CHCTEMH
MiHicTepcTBa BHYTpIIIHIX cHpaB YKpaiHW Tpo BIACYTHICTH
(HasBHICTB) CYAUMOCTI» (CKOpPOUEHY);

- KOMiI0 JOKYMEHTY NpO IOBHY 3arajbHy CEpeIHIO OCBITY 3a
YMOBH, IO TaKUd MOKYMEHT HiATBEPIKYyE BHBUEHHA OCOOOI0
YKpaiHChKOi MOBH SIK HaBYAIBHOTO MpeAaMeTa (IUCLUILTiHM), abo
IepkaBHOro cepTudikaTy MNpo piBeHb BOJOAIHHS JEepPrKaBHOIO
MOBOIO, IO BHUIAETHCS HamoHaahbHOIO KOMICI€I0 31 CTaHAApTiB
JIep’KaBHOI MOBHU.

OpHak y mepioA BOEHHOTO CTaHy OpraHU Jep)KaBHOI Biagw U
OopraHu MiCIIEBOTO CaMOBpSiIyBaHHS  3MIIHCHIOIOTH CBOI
MTOBHOBAXXEHHS BIAMOBiAHO a0 3akoHy Ykpainm «lIpo mpaBoswmii
PEKUM BOEHHOTO CTaHy» 1 OTpUMAarTd 3a3HaueHi JOKYMEHTH 3
00’ €KTUBHHUX MPHUYUH HEMOXKIIHBO.

3 MeTOr NOTPUMAaHHS MPHUMHCIB cTaTTi 6, 8 3akoHy YKpaiHu
«IIpo ajBOKAaTypy Ta aABOKATCHKY JisUIbHICTBY ', BpaxyBaBIIH
MPONO3uLii, 3ayBakKeHHs Ta IONOBHEHHA wieHiB Panu anBokaris
Ykpaiam 1mromo 3abesreueHHs OE3MEepepBHOCTI  JOMYCKY IO
CKJIaieHHs KBaJi(ikamiiHOTO iCIUTY Yy BOEHHHH dYac, 3aCIyXaBIId
lonoBy Cekperapiary BKJIKA BosHioka Bikropa, kepyrouuch
ctartamu 55, 57 3akony Ykpainu «IIpo anBokaTypy Ta agBOKaTChKy
nistmeHICTEY, Po3ainom II [Tonoxxerns mpo Paxy agBokariB Ykpainuy,
PernamenToMm Paau afgBokartiB Ykpainu, Bupimmia:

1. Jo3BonuTH ocobam, siKi BUSABUIM Oa’kaHHA CTaTH aJBOKaTaMu

3akoH VYkpainu «IIpo amBokaTypy Ta aJBOKATChKy MisUIBHICTB». Bimomocrti

BepxoBHoi Panu (BBP), 2013, Ne 27, cT.282. URL:
https://zakon.rada.gov.ua/laws/show/5076-17
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y TepioJ] BOEHHOTO 4Yacy IMOJaBaTH BJIACHOPYY HamucaHi Ta
3acBilueHi OCOOMCTHM MIiAMUCOM 3asBH PO BiACYTHICTb Yy HHX
CYOMMOCTI Ta MiATBEPIUKEHHS MO0 BOJOIIHHA HUMH AEP>KaBHOIO
MOBOIO.

2. [licng mpuUNUHEHHS/CKacyBaHHA BOEHHOTO CTaHy OCOOHM, SIKi
MoJaNy 3asBU mependadeHi myHKToM | 1poro pimeHHs, 30008’ s13aHi
moJaTH 10 KBamiQiKamiiHO-IUCIIUIUTIHAPHOT KOMIcCil amBOKaTypHu
perioHy HACTYMHI MOKyMEHTH, a caMe: - JOBIJKY BCTaHOBIIECHOI
(hopMHu, siKa MICTUTH BiJIOMOCTI 3 IEPCOHAILHO JOBIIKOBOTO O0JIIKY
ennHOi iH(OpMarifinoi cucteMn MiHiICTepCTBA BHYTPIIIHIX CIIpaB
YkpaiHu mpo BiACYTHICTH (HasBHICTH) CYIUMOCTI» (CKOpOYEHY); -
KOTIIO IOKYMEHTY TIpO IOBHY 3arajbHy CEpPEeIHIO OCBITY 3a YMOBH,
IO TaKUl AOKYMEHT MiATBEPIXKYE BHBUCHHSA OCOO0I0 YKpaiHCHKOI
MOBH SK HaBYAJIBHOTO TpeAMeTa (TUCIUILTIHK), abo Iep>KaBHOTO
ceprudikaty TpPO pIBEHb BOJOIIHHS JEPKABHOKD MOBOI, IO
BUAaeThca HamioHambHOIO KOMICi€r0 31 CTaHAapTiB AepKaBHOI MOBH.

3.V pasi, gkmo HagaHa oco00r0 iH(opMallis Ipo BiICYTHICTH
CyIMMOCTI Ta BOJIOJIHHS YKpaiHCHKOIO MOBOIO HE BiAIOBiIaTHMeE
IIHACHOCTI, BHUJAaHE Takili 0co0i CBIJOLUTBO MPO CKJIAJAHHS
KBai(iKaiifHOTO ICIIUTY Ta CBIONTBO MPO MPaBO HA 3aHATTA
a/IBOKATCHKOKO isNbHICTIO GYIyTh aHy/IbOBaHi .

CraxxyBaHHS - LI AiSTIbHICTE 13 (JOpMyBaHHs Ta 3aKpiIVICHHS Ha
npakTuli npodecifHuX 3HaHb, YMiHb 1 HaBHYOK, OTPHUMAaHUX Y
pe3ynbTaTi TEOpPEeTWYHOI IMIATOTOBKH OCOOHM, sSKa onepikaia
CBIJIOIITBO TIPO CKJIAJEHHS KBamipikamiiHOTO iCmUTy, IOM0 il
TOTOBHOCTI CaMOCTiHHO 3MIMCHIOBATH aJIBOKATChKy MisUTBHICTH 3
METOI0 OTpUMaHHs CBiJIONTBA TIPO MPABO HA 3aHATTS aJBOKATCHKOIO
TiSUTBHICTIO .

CraxxyBaHHsI 0a3yeTbcsl Ha NMPHHIMIIAX BEPXOBEHCTBA IMpaBa Ta
3aKOHHOCTi, PIBHOCTi, TMOBarM IO aABOKAaTChbKOi mpodecii,

! Pimennst Ne 35 Bin 25 Gepestst 2022 poKy PO 0COBIMBOCT AOMYCKY 0 CKIAACHHS
kBautidikauiitHoro icruty B nepiof BOEHHOTO qacy URL:
https://unba.org.ua/assets/uploads/legislation/rishennya/2022-03-25-r-shennya-rau-3
5_6245bdd262d0d.pdf

2 TlonmoxkeHHs NPO OPraHi3allilo T4 MOPAZOK MPOXOMKEHHS CTaXyBAHHSA IUIA
OTPUMaHHs 0CO000 CBIIONTBA MPO MPABO Ha 3aHATTS JBOKATCHKOO JisUTHHICTIO Bi/l
11.08.2023 p. URL: https://zakon.rada.gov.ua/rada/show/v0080871-18#Text
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CHUCTEMHOCTi, TPOdECIiHHOCTI Ta  KOMIIETEHTHOCTI, €IHOCTI
MPOrPaMHOTO Ta METOOJOTIYHOrO MiJXOIB MiATOTOBKU CTAXKUCTA
JIO 3aHATTS aIBOKATCHKOIO MisTbHICTIO CAMOCTIHHO.

OCHOBHHMMH 3aBJIaHHIMH CTaXKYBaHHS €:

1) BHBUEHHS JCOHTOJIOTIYHMX OCHOB aJIBOKATCHKOI [isUIBHOCTI,
MPHUHLMUIIB Ta METOMIB oOprasizamii poOOTH aJBOKATCHKHX
00’eqHaHb, AOBOKATCHKHX OMOpPO, OCOOJHMBOCTEH MisITBHOCTI
anBOKaTa, KWW 3MIMCHIOE 11 1HAUBIMyaIbHO;

2) HaOyTTs HOBMX 1 BJOCKOHaJEHHS HasSBHUX mNpodeciifHuX
HAaBUYOK Ta yMiHb, MPAaKTUYHE 3aCTOCYBaHHsS MpodeciitHmx
3HaHb, OTPUMAHUX y Pe3yJbTaTi TEOPETUIHO]I IMiATOTOBKU 0CO0H,
HEOOXIMHUX I 3aHATTA  aJBOKATCHKOIO  JISUVIBHICTIO
CaMOCTIHHO;

3) posBuTOoK TpodeciiHNX, O0COOHCTHX, MOPAITLHO-CTHYHUX,
AKOCTEH, HEOOXIAHUX JAJISl 3aXHCTY 1HTEPECiB OKPEeMHUX KITI€HTIB
Ta IHTEPECiB CyCHiJILCTBA B LIJIOMY;

4) mornubneHHs mpodeciiHOl  cremiamizamii, HaKOMHYCHHS
NPakTUYHOTO JIOCBiAY JUIsl SKICHOTO HAQJaHHS IPaBOBOI
JIOTIOMOTH .

CraxyBaHHS 3MIHCHIOETHCS TIPOTATOM IMECTH  MICAIIB i
O0YHCITIOETHCS IIUISIXOM CYyMapHOTO 00JIiKY poO0Y0ro 4acy CTaxmucra
Ha BUKOHAHHS MPOTpaMH Ta IUIaHY CTaXKyBaHHS. 3araioMm poOoumii
Yac CTaXKHCTa 32 YBECh IEPIOJl CTAKYBAaHHA MAaE€ CTAHOBHTH HE
MeHme 550 (I’ATCOT I ATHECAT) TOAWH, 3 SKUX He MeHme 50
(w’argecar) romuH po0OOYOro Yacy Mae€ CTAaHOBUTH 3aHATTSA
CTaKHCTOM IOPUIMYHOIO PAKTHKOIO.

Y upomy llonoxeHHI Mg TOHATTAM «IOPHIUYHA TTPAKTHKA»
pO3yMi€ThCSl caMOCTiHa mpodeciiiHa MisIbHICTD cTaxkucra abo
cyMicHa mpodeciiiHa JisUIBHICTh CTaKHCTa Ta KEPIBHUKA CTaXKyBaHHS
LIOJ0 3MiHCHEHHS 3aXWCTy, NPEACTABHULITBA Ta HAJaHHS IHIIMX BHAIB
MIPABOBOI AOTTIOMOTH (PI3UYHAM Ta FOPHITIHUM 0COOaM.

IOpunuuHoto mpakTHKOIO 3a 3MicToM gaHoro IlojokeHHS €,
30KpeMa, aje He BUKIIOYHO:

- HaJaHHS MpaBoBOi iH(pOpMaIii, KOHCYIbTalil 1 pO3’SICHEHD 3

! TlonoxeHHSs NpPO OpraHi3amiio Ta MOPAJOK MPOXOMKEHHS CTAXKyBAHHS s

OTPUMaHHs 0CO000 CBIIONTBA MPO MPABO Ha 3aHATTS JBOKATCHKOO JisUTHHICTIO Bi/l
11.08.2023 p. URL: https://zakon.rada.gov.ua/rada/show/v0080871-18#Text
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MpaBOBUX IHTaHb, NPABOBHU CYMPOBIA MiSTBHOCTI (i3WMYHHX 1
IOPUIUYHUX 0cCi0, OpraHiB JepKaBHOI BIIaJW, OPraHiB MiCLIEBOTO
CaMOBDSIIyBaHHS;

- CKJaJaHHs 3asB, CKapr, NPOLEAYPHUX, MpOLecyalbHUX Ta
IHIIUX JIOKYMEHTIB IIPaBOBOTO XapaKTepy;

- MpeICTaBHULTBO iHTepeciB (I3MYHHMX 1 IOpUAMNYHHX OCi0 B
opraHax Jep)KaBHOI BIaJ i opraHax MiCIEBOTO CaMOBPSIyBaHHS,
Ha TWIANPUEMCTBAX, B YCTAaHOBaxX, OpraHi3alliiX HE3aJeXKHO BiJ
(hopMU BIACHOCTI, TPOMAJICBKUX 00’ €JHAHHAX, TIEpe] TPOMaJTHAMH,
MOCaJOBUMH 1 CIyXOO0BUMH 0Oco0amu, sIKi 3iHCHIOIOTH HaJaHi
3aKOHOM ITOBHOBa)KEHHSI HA TepUTOpil YKpaiHu Ta 32 KOPAOHOM;

- 03HAMOMIICHHS Ha MiANPUEMCTBAX, B yCTAaHOBAaX 1 OpraHizamisx 3
HEOOXiAHUMH Ui HaJaHHS IMPaBOBOi JOMOMOTH IOKYMEHTaMH Ta
MaTepiaiaMH, KpiM THX, IO MICTATh iH(pOpMamlilo 3 0OMeKEeHUM
JIOCTYIIOM;

- TMOjAaHHs 3BEpHEHb (3asB, CKapr, MPOIMO3MIiH, KIONOTaHb) /0
OpraHiB Jep>KaBHOI BIaJW, OpPraHiB MICIEBOTO CaMOBPSIyBaHHS,
MOCaI0BUX 1 CIIy’)KOOBHX 0Ci0; y4acTh B 3aCilaHHSIX KOJICTiaJIbHUX
OpTaHiB Jep:KaBHOI BJIaJld Ta OPraHiB MiCLIEBOTO CaMOBPSIyBaHHS, a
TaKOX MPHIHOMAax MOCaIOBUX 1 CIYKOOBHX OCIO Mig 4ac po3risimy
3BEpHEHb (3asB, CKapr, MpOIO3UIIIH, KJIONOTAaHb), HAJAHHS PO3’SICHCHb
LIOJI0 CYTI MOIaHUX 3BEPHEHb (3asiB, CKapT, IPOTIO3HIIi, KIIOTIOTaHb;

- 30upaHHA BigoMocTed mpo GakTH, SKi MOXKYTh OYyTH
BHKOPHCTaHI SK JIOKa3H; MOJAHHS 3allMTiB Ha OTPUMAaHHS, a TaKOX
Oe3nocepeiHE BUIIYUYSHHsI peuei 1 JJOKYMEHTIB, KOMil JOKYMEHTIB,
03HAMOMIICHHS 3 HUMH; 3/IIICHEHHS OMMUTYBaHHS 0Ci0 3a 1X 3roJ010;

- 3aCTOCYBaHHS TEXHIYHHMX 3ac00iB 3 MeTOK (iKCyBaHHS
mporecyagbHUX [Jilf  Ta CyZOBOrO Tpoulecy B  HOPSIKY,
nepeadaueHOMY 3aKOHOM Ta B MEXKax MPOBAIKEHb, B SIKUX CTAXKUCT
caMoCTiiHO abo CyMICHO 3 KEpiBHHKOM CTaXyBaHHS 3IIHCHIOE
3aXHCT, IPEACTABHUITBO TA HAJAHHS MPaBOBOI JOMOMOTH (i3HYHUM
Ta IOPUIUIHUM 0C00aM;

- OJlepKaHHSl MUCHMOBUX BHCHOBKIB CIEIiajicTiB, €KCIEPTIiB 3
MUTaHb, 10 TOTPEOYIOTH CIEIiaIbHUX 3HAHB;

- HaJJaHHsI 1HIIUX BUJIIB IPABOBOT JomoMoru'.

1 . .
ITonoxkeHHss TPO OpraHi3aIifo Ta MOPSAOK IMPOXOMKEHHS CTaKyBaHHS IS

OTpUMaHHS 0COOO0 CBIIONTBA MPO MPABO HA 3aHATTS aIBOKATCHKOIO JisUTHHICTIO BiJl
11.08.2023 p. URL: https://zakon.rada.gov.ua/rada/show/v0080871-18#Text
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1.2. IlinBumenns kpajigikaunii axiBokara

Bianosinao mo Ilopsiaky migBumneHHS KBamidikamii agaBOKaTiB
Ykpaian ! , BHIaM{ TiJABUINCHHS KBamidikamii aaBOKaTiB, IO
3a0e3MevyroTh i 0e3MmepepBHICTS, €: [

- HaBYaHHA 3a MpoQeciiHUMH TporpaMaMy MiABUIIEHHS
kBauti(ikariii agBokariB Buioi mkonu anBokarypu HAAY, a takox
y BUIIMX HaBuaidbHuX 3akianax III ta IV piBHA akpenuraltii, SKIo
BOHH € aKpeAWTOBAaHMMH OIepaTOpaMM MiABWINEHHS KBasigikamii
aJIBOKATiB;

- y4yacTb y MDKHApOJHHMX, BCEYKPaiHCBKHX Ta pPEriOHaJIbHUX
HAayKOBUX, HAYKOBO-NIPaKTHYHHX Ta HAayKOBO-METOIOJOTIYHHUX
KOH(EpeHLisixX, ceMiHapax, Kpyriux CTOJaX, TPeHiHrax, Imporpamax
TOLIO, SIKI OpPraHi3oBaHi Ta MPOBOASTHCS ONEPATOPaMU ITiIBUILECHHS
kBasi(ikamii agjBoKaTiB B YKpaiHi Ta 32 KOPJIOHOM;

- myOmikamii HaykoBuX a00 HAyKOBO-TIDAKTHYHUX CTaTedl y
IPYKOBaHUX a00 eNeKTPOHHMX (axoBWX Ta IHMHUX MpodeciHHuX
BHJAHHsIX (Ta3zerax, )KypHajax Ta iHIIMX NEepiOJAUYHHUX BUIAHHSX) B
VYkpaiHi Ta 32 KOpIOHOM;

- BUJaHHS MOHOTpadiif, MiIpyIHUKIB, TOCIOHHKIB, TOLIO;

- IHIIA MisTTbHICTh BH3HAYCHA BHWIOI0 IMKOJIOK aaBOKATYpH
HAAY.

AnBokaTtH, fAKi HaOymu CTarycy ajgBOKaTa, B TMEpIIHH piK
3000B’s13aHi IpoiiTu MoaynpHy nporpamy «MooIuil agBoKaT», Ky
po3pobinsie Ta peanmizoBye Bumia mkoma anBokarypu HAAY.
AnBokaTH, sKi HaOylIu crarycy ajBoKaTa, B TMEpIIi TPU POKH
3000B’s3aHI MiABUINYBAaTH KBamiQikamito Ha piBHI 16 roanH Ha pIK.
VYci agBokary, 3a BUKITIOUEHHSM aJ[BOKATiB, 3a3HAYEHHUX y MyHKTI 20
BOTO TOPSIKY, 3000B’s3aHI MiJBUIIYBAaTH KBamiikalliro agBokaTa
Ha piBHi 10 roauH Ha pik. AZBOKAT 3a pik Ma€ OTPUMAaTH HE MEHLIE
HIX 2 3aJiKOBUX 0aJii 3a HABYAHHS 3 MMUTaHb MPABUI aJJBOKATCHKOL
€THKH Ta CTaHAapTiB mpodeciiiHoi aismpHOCTI. He menme 50%

! [Mopsimok migBuIeHHs kBamidikaii axBokariB Ykpainu. Pinienns Pagu anBokaris
Ykpainu BiJ 14 JIIOTOTO 2019 POKy Ne 20. URL:
https://unba.org.ua/assets/uploads/legislation/poryadki/2019-02-14-poryadki-20 Sca
35aef7alb9.pdf
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3QIIKOBUX OaliB 3 MIiABUIICHHS KBamidikamii MTOBUHHI OyTH
OTpYMaHi aIBOKATOM ITiJT 9ac 3aXOJiB OpraHi30BaHHUX OTEPaTOPAMHU
MIBHUINEHHS KBajdigikarii agBokaTiB B YKpaiHi. 3BITHUM POKOM 3
MiBUIICHHS KBaniikaiii aJBOKaTiB € KalleHAApHUHA piK, 3 1 ciuHA
1o 31 rpyaHs KOXKHOTO poky. Buioro mkosnoro anBokatypu HAAY
BeJIeThCs 0COOMCTa KapTKa 00Ky 3alliKoBUX GalliB agBoOKaTa .

Buma mkona amBOKaTypW MPOBOAWTH 3aXOMU 3 IIABUIICHHS
KBamidikamii I aABOKATIB IJIs BCiX perioHIB YKpaiHu, OUTBIIICTD 3
SIKUX JOCTYNHI B OHJAWH-TpaHcnsamii. Pagm amgBokariB perioHiB
MIPOBOJASATE TaKi 3aXOW JIAIIE ISl aBOKATiB, SIKIi MalOTh OCHOBHE
pobode micue y BiAmoBinHIM o0macTi. ABTOPChKI KypcH NpPUCBSYEHI
HaHOUTBII aKTyaJlbHUM IHUTAaHHSIM TIyMaueHHS Ta 3acTOCYBaHHS
3aKOHOJIaBCTBA, OISy NPaKTUKH E€BPONEHCHKOro Cyay 3 IpaB
JIOHA, TUTAHHAM aJBOKATCHKOi €THKH, PO3BUTKY NPAKTUIHHUX
npodeciitHuX HaBUIOK TOIIO. Jlo mporiecy MmiaBHINEHHS KBamidikamii
SK JIGKTOpM 3alydeHi BiZoMi aJBOKaTH, WIEHH OpraHiB
a/JIBOKaTchkoro camoBpsinyBanHs Ta KowmiteriB HAAY, HaykoBi,
cyaai. Yci IeKTOpH IPOXOIsTh NONEpeaHIo cepTrdikarito.

AnlBOKaTH MAaloTh TPaBO BIIRHO OOWpaTH BHUIW IIiABUIICHHS
kBamiikarmii, Opatu y4dactp y Oynb-sSKHX 3axojiax 3 ITiIBUIICHHA
KBamidikamii aBoOKaTiB, IO MPOBOIATHCS ONEPATOPaMH i ABUITICHHS
KBamiQikamii He3aJeXHO Bil perioHy HOro MpoBeneHHS 3
OTPHMaHHAM BiJOBIAHUX cepTU(IKATIB 32 YMOBHU iX peecTparmii Ha
TaKUH 3axXiJ ONepaTopoM, SIKUH HOTO MPOBOJHTS.

ExkcrieprHa paga 3 mnuraHb akpenuTamii Ta cepTHdikarii
YTBOPIOEThCA HallioHanpHO0 acomiami€ero aiBoKaTiB YKpainu (maii —
HAAY) 3a pimrenasm Pagn agBokaTiB YKpaiHu SK MOCTIHHO AiFOUMI
KoseriaJbHui  pobounii opran HAAY, mo ngie 3 MeTor
OpTraHi3aliifHO-METOANYHOTO 3a0e3MeUeHHs aKpeIuTallii onepaTopiB
MIJBUIICHHS KBajiQikailii, akpeaurtanii 3axoJiB 3 IIiIBUIICHHS
kBamiikamii agBokariB, ceprudikamii ocib, SKi JOMyCKarOThCA
oTiepaToOpaMH ITiABUINCHHSA KBai(ikallii 10 MpOBEACHHS 3aXOiB 3

! [Mopsimok migBuIeHHs kBamidikaii axBokariB Ykpainu. Pinienns Pagu anBokaris
Ykpainu BiJ 14 JIIOTOTO 2019 POKy Ne 20. URL:
https://unba.org.ua/assets/uploads/legislation/poryadki/2019-02-14-poryadki-20 Sca
35aef7alb9.pdf
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ITiIBUIIEHHS KBaTidiKarii aABOKaTiB B IKOCTI JOTIOBIIaviB, JICKTOPIB,
TpeHepiB a6o ekcmepriB'. YV cBoiif mismpHOCTi ExcreprHa pama 3
MMTaHb aKkpeAWTallii Ta ceprudikamii KepyeTbcss 3aKOHOM YKpaiHu
«IIpo agBokarypy Ta aIBOKAaTCBKY MAisUTBHICTHY, llopsakom
MIJBUIICHHS KBamiikamii agBokaTiB YKpaiHW, 3aTBEpIKCHUM
pitenHsM Panu anBokariB Ykpainu Bix 14 mororo 2019 poky Ne 20.

ExkcneprHa pana 3 muTaHb akpeauTarii Ta cepTudikarii:

— HaJae PEKOMCHIAIl Ta aKpeIuTAIliliHI CTaHIApPTHU IIOJIO0
pO3pOOKM BHIIMMH HaB4YanbHMMHU 3akiagamu Il ta VI piBHA
JIepKaBHOI  akpemuTamii mpodeciiHuX mporpaM  ITiABHINCHHS
KBaJiQikaiii agBOKaTiB, Ta MPOBOJUTH aKPEIUTAIIIIO TAKUX MTPOTPaAM;

— po3pobinse kputepii (YMOBH) Ta CTaHIApTH aKpeAuTaIlii
OTIepaTOpiB IMABHUINEHHS KBali(ikallii, 3aXxoIiB 3 IIiABUIICHHS
kBatiikarii;

— po3po0bisie kputepii (yMOBH) Ta CTaHAAPTH cepTHdiKaIii ocio,
SIKi JIOMMYCKAalOThCS 10 Y4acTi B 3aX0fax 3 MiJABHINEHHS KBasiikamii
aJIBOKATIB B SIKOCTI JIOTIOBiadiB, JIEKTOPIB, TPEHEPIB a00 €KCIIePTiB;

— BuBYae miarotosieHi Llentpom akpeamramii BIA HAAY
aKpeIUTAIlifHI CHpaBW, MIO MICTATh MaTepiand HEOOXigHI s
akpenuTarii Ta cepTudikarii;

— 3a pe3yJIbTaTaMU BHBUCHHS aKpEAMTAIlIHHUX CIPAB MPOBOIUTH
aKpeIuTAIlil0 ONepaTopiB IMMiABUINECHHS KBamiikaiii ajBOKarTiB,
3ax0MiB 3 TIiABWINEHHS KBamidikamii aIBOKATiB, 3aTBEPHKYE
(akpemuTye) mporpamu, 3a SKHUMH 3OIHCHIOIOTBCS 3aXOAH 3
IJIBUIIICHHS KBaJi(iKkallii aJIBOKATIB;

— 3a pe3yJbTaTaMi BHBUEHHS aKpeHUTAIlifHUX CIPaB IMPOBOIUTH
ceprudikamiro ocib, sIKi TOMYCKAIOThCSA M0 ydYacTi B 3axomax 3
MiJBUIIICHHS KBasTi(hikailii aJBOKaTIB B SKOCTI JOMOBIIaviB, JIEKTOPIB,
TpeHepiB abo eKCIepTiB;

— 3a pe3yJbTaTaMH IMPOBEACHHS akpemuTallii abo cepTudikamii
MpuitMae MPOTOKOJIBHE PIMICHHS PO aKPEAWTAIII0 (CePTHQIKAIIIFO)
Y1 Tpo iX BiAMOBY, ke Hampaisie 10 Llentpy akpenutanii BIIIA

! TMonoxennst npo ExcrniepTHy pafy 3 NHTaHb akpeawTalii Ta cepruikarii momo
MmiBUIICHHS KBadidikamii agBokaTiB mnpu HarmioHanbHild acomiaimii axBoKaTiB
Vkpaiuu. Pimenns Panu ansokariB Ykpainu Bin 14 mrororo 2019 poxy Ne 20 URL:
https://cpd-production-storage.s3.eu-central- 1.amazonaws.com/docs/Polojennya+pro
+Ekspertnu+Radu+rishennya+20.pdf
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HAAY nna odopmueHHs Ta Bumadi cepTHdikaTy akpemuTarii
(ceprudikarmii);

— 3aiicHIoE 1HmI A1, HeoOXimHl mId 3a0e3ledYeHHs SKOCTI
TIpoIIeCy MiABUITICHHS KBaJTi(hikarrii aJIBOKATIB' .

HoBuit minxim 10 migBuiieHHS KBamidikamii — aaBokara
poskpusatots C.5I. ®@ypca ta €.1. dypca’. Tak, mwo B Hammiii kpaini
ICHYIOTh TIpodeciifHi aIBOKATH, SKi MOXYTh KOHKYPYBaTH HE TUTBKU
MDX c00010, a i 3 yueHuMHd. He OyieMo Ha3uBaTH TUX KaHIUIATIB Ta
JOKTOpIB IOPUAMYHUX HayK, SKi MiATBEpAWIH CBili BHCOKHH He
TIIBKU aJIBOKATCHKHUN, a ¥ HAYKOBHUU piBeHb. YIIEBHEHI, II0 BOHH
peKiiaMi He MOTPeOyIoTh, ajie sSKi BUMOTH IIMOAO IiIBUIICHHS
kBamidikamii MokHa BucyBatH 1o Hux? Hamaku, Taki ¢axisumi
MalOTh 3aJTy4aTUCs JUIS TiABUINEHHs KBalli(hikaiii iHIUX aJBOKATIB,
HaZaBaTh iM HOBITHIO, CKIQJHYy TEOPETHYHY iHQOpMamiro, aie 3
€IeMEHTAMM IPAKTHYHOIO 3acTocyBaHHs. Hampukinazn, ykpaiHCbka
BIIa/1a JIOBOJIi JaBHO i IMPOKO BUKOPHUCTOBYE TEPMiH «BEPXOBEHCTBO
IpaBay, ajie 0 OCTAaHHBOTO Yacy HE CIIPOMOTJIACS HOTO PO3KPHUTH Y
3aKOHOJABCTBI. SK amBOKaTH MOXKYTh MOCHIIATHCS HAa IeH TEpMiH,
SKIIO 3HAa4YHa 4dacTWHa (axiBUiB, 30Kpema W YYeHuX, Horo
HEOJTHO3HAYHO CTIPUIIMAE 1 3aCTOCOBYE, K 1 6araTo iHIINX TEPMiHIB.
ToMy HaykoBO-TeOpeTHYHE MIABWINEHHSA KBamidikamii — 11e
O3HAaHOMJICHHS 3 OCTaHHIMH JOKTPHHAMH i TiOTe3aMu B HAYI, SIKi
JIOBOJII YaCTO MArOTh 1 MIPUKIIAHE 3HAYCHHS.

JoBom wacto ¥ y BHUIIMX 3aKiIafax OCBITH CHTyallis He JIIIIa,
KoJH mpodecopiB 1 TOKTOPIB HAYK BIINPAaBISAIOTH HA ITiIBUIICHHS
kBaJidikamii i BUMararoTh BiANOBiAHUN NOKyMeHT. [Ipore ogHOMY 3
aBTOpiB OyJI0 BIMOBJIEHO Y TIPOXOMKEHHI CTaXyBaHHA Y
JernapramMenTi MiHICTepCTBa, MOTUBYIOYH THUM, IO JIO KOMITETCHIIIT

! onoxenus npo ExcrepTHy pamy 3 MUTaHb akpeauTamii Ta ceprudikaiii momno
migBuIIeHHs KBamidikauii amBokaTiB mpu HamionanpHil acowmiamii amBokatiB
VYxpainu. Pimenns Paau agBokariB Ykpainu Big 14 motoro 2019 poxy Ne 20 URL:
https://cpd-production-storage.s3.eu-central-1.amazonaws.com/docs/Polojennya+pro
+Ekspertnu+Radu+rishennya+20.pdf

2 ®ypca C.5., ®dypca €1 Iligsumenns xpamidikamii agBOKaTiB B KOHTEKCTI
HaBYAJILHOTO IPOIIECY y BUIINX HABYAIBHHX 3aKJIaJ[axX OCBITH. ABoKaTypa YKpaiHu:
CyYacHHUI CTaH Ta MEPCHEKTHBU PO3BUTKY : Marepianu Il MikHap. Hayk.-pakT.
koH(d. (M. Xapkis, 17 rpya. 2020 p.) / [penkon.: T. b. Binpuuk (rososa) Ta iu.]. —
Xapkis : I1paso, 2020. — 490 c.
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OCTaHHBOT'O HE BXOJHUTH IIIBHUINEHHS KBamidikarii, a UM MUTAHHA
3aiiMaeThCs 3aKian MICIAUIUIOMHOI OcBiTH MiHicTepcTBa, aje i
OJTHOYACHO BKAa3aHO, IO IeW 3aKiaj He 3aiMaeThCs ITiJBUIICHHIM
npodeciiHoi KOMIIETEHTHOCTI MpPaliBHUKIB BHIIMX HaBYAJbHUX
3aknaniB. SIk 0aunMo, 3aMKHEHE KOJO, HEMae Je IOKTOpPY HaykK
MiJBUIIYBATH CBOK KBajidikaiito, 00 mporpaM Jyuisi TaKOro
ITIBUINEHHST HEMA€E Ta HEMAaE KOHCYJIBTaHTa (CyIepBi3opa), SSKuidi Ou
KepyBaB ITiIBUIICHHAM KBaJi(iKaiis JOKTOpa HayK.

Ane XTO 3MaTeH 3 HUMH TMPAlIOBaTH, MO0 MiABUIIATH iX
kBaJidikaniro? 3a HAYKOBUM 1 MPAaBOBUM CTaTycOM MaOyTh TiJIbKH
YJICHU-KOPECIIOHACHTH aKajJeMili Hayk 1 akazemiku. OTxke, B Hac
MaloTh OyTH CTBOpEHI CIelialbHi KypcH MiABHIICHHS KBaliQikarii
JUTsI BUKJIaadiB, JOICHTIB, IpodecopiB, aJKe Bi HUX MOTPiOHI HE
JIIe 3HAHHSA Teopii, a BOHM MOBWHHI Ha0yTH MPAaKTUYHUX 3HAHb Ta
OBOJIOIITH TIPAKTHIHAMH HaBUKaMH, o0 BUKJIAIATH
CTyZICHTaM-MaricTpaM HalpuKJIaj, Takui crenkype sk «KoHcynbraTuBHA
poboTa» (4n ydacTb) aJBOKaTa y Pi3HUX IOPHCIMKIIHUX TpoLecax.
Tobro, B Hamiii kpaini BigOyBaeTbcs ¢opMaibHa TIOTOHS 32
MITYYHAMH TIOKa3HUKAMH, OCKIJTBKU BCl 02)KarOTh HE CTUTHKH BUUTH,
CKUTBKH TIPUHAMATH ICTIMTH, BHUIOABaTH NOBITkH (cepThdikaTh) mpo
MIPOXOJKEHHS CTaKyBaHHS, 3a 10 OpaTH KOMITH, IepEeBipsATH 3HAHHA
3a Harepes yCTAHOBJICHHMH IIA0T0OHAMH TOIIO .

1.3. Oprani3auisi po6oTu afBoKaTa: 3arajbHi 3acaau

VY cydacHMX yMOBax OHOBJICHHS NPaBO3aXWCHHUX IHCTUTYLIH B
VYkpaini Bkpalf MOTpiOHO 3IICHUTH CyYacHWH aHami3 IHCTUTYTY
a/JIBOKaTypy, OHOBHUTU 3HaHHS HpPO aJBOKATypy Yy MIKHApOIHIN
mpakTuli, il Micle B CHCTeMi MPaBOBHX IHCTUTYLIH 3apyOiKHHX
KpaiH. BayxIuBiCTh HayKOBOTO Mi3HAHHS IHCTHTYTY aJBOKaTypu B
VYkpaiHi Ta iHmUX KpaiHax 3yMOBJIEHA NPIOpPUTETAMH IHTerpamrii

@ypca C.5., dypca €.1. IlinBumenHs ksamidikanii agBoKaTiB B KOHTEKCTI
HaBYAJIBHOTO IPOLECY Y BHIIMX HABYAIBHMX 3aKJIaJax OCBITH. Adgoxkamypa
Vkpainu: cyuacnuti cman ma nepcnekmueu pozeumxy : mamepianu I Midxcnap.
nayk.-npaxkm. koug. (M. Xapkis, 17 rpya. 2020 p.) / [peaxon.: T. b. Binsunk (rososa)
Ta iH.]. — XapkiB : [IpaBo, 2020. — 490 c.
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MIPaBOBOTO MO YKpaiHH y TPaBOBHHA MPOCTIp AeprKaB-wIEHIB
€Bporericekoro Coro3y, moTpe0or0 yTBEp/KEHHS B HAIIi epkaBi
epextuBHUX mpakTHK €C 3amns8 3MIHH SKOCTI (DYHKIIOHYBaHHS
a/IBOKaTypH.

Oxpemi 3arajbHi acneKTH NpoOJeMU MPaBOBOro 3a0e3NeyYCHHS
(YHKLIOHYBaHHS aJBOKaTypud TNpEACTaBIEHO B HHU3II Mpaib
yKpalHChKHX Ta iHO3eMHHMX HaykoBmliB. Cepex aux H. B. Animyk, T.
b. Binpunk, A. B. I'aBpuiosa, 1. FO. I'moBanekwii, O. [. CBATOIBKHIA,
B. B. Measenuyk Ta iHmi. [IpoTte y nux my0mikamisx HeIOCTaTHBO
yBard NPHUIUIEHO MUTAHHIO OpraHizauii agBoka] Typu 3apyOiKHHX
KpaiH Ta ajanTaiii IbOro JocBimy B Ykpaini. Pi3Hi acnekTu
YTBEPIKEHHS B YKpaiHi CydYacHHX CTaHAApTiB aJBOKAaTCHKOI
IismbHOCTI BimoOpaskeHo y mpaipix 1. Cementok, H. TaBaptkinanze, T.
Bapdonomeena, O. Ilerpummna, M. Iloropemskoro. IIpo6iaemu
aJ[BOKAaTypH TOTPeOYIOTh # IOJIBIIOr0 JOCTiKEHHS. Moro
noTpiOHO BMKOHATH 3 ypaxyBaHHSAM NOTpeOu ajmanrtauii B YKpaiHi
Kpalux MPaBOBUX CTaHIAPTIB BPETYJIIOBAHHS MOPSAKY 3iHCHEHHS
MPaBO3aXUCHOI IisSUTHOCTI, TIOJONaHHS CyYacHUX 3arpo3 i BUKIIMKIB
y cepi 3axucTy mpaB JrOAWHH. JIWIe KOMIUIEKCHE IOCIiHKCHHS
Jacte 3Mory c¢opMyBaTH HayKOBe WIATPYHTS [UIS ajamnTarii B
VYkpaini 3apyOi>KHOTO AOCBiAy opraHizamii agBokarypu. TeopeTudHi
HampaloBaHHA y wid  cdepi HOBUHHI CTaTH  BaXJIUBUM
dyHIOaMeHTOM  JUIs  BWU3HAueHHS  cTpaTerii  pedopMyBaHHS
BITYM3HSAHOI aJ]BOKATYPH.

PiBeHbp  3aXWIIEHOCTI TMPABOBUX  MOXJIMBOCTCH  JIFOIMHH
BHU3HAYAEThCS  CTAHOM  IIPABO3aXUCHHUX  IHCTUTYLiH, IXHBOIO
3ATHICTIO ONEPaTHBHO N e(EeKTUBHO pearyBaTH Ha BHUKIUKH Ta
3arpo3u B Cy4acHOMY CycHiibcTBi. HanexxHuid piBeHb 3aXHILEHOCTI
mpaB 1 3aKOHHUX 1HTEPECIB rpoMajlsiH HEPO3PUBHO IOB’sI3aHUHN 3i
CTaHOM aJBOKaTypu, HampsiMy 3alie)KUThb BiJ e(EeKTHUBHOCTI
[IPaBOBOTO 3a0e3rnedeHHs ii MiSIbHOCTI, BU3HAYAETHCS PEATbHICTIO
BTUICHHS B JKHTTS OCHOBOIIOJIO)KHMX TPHWHINITB ii opraHizarii Ta
3nificHeHHs. Jlo HUX HajeXaTh HNPUHOMIN  HE3aJEKHOCTI,
KOH(iIEHIIHHOCTI, MOXJMBOCTI YCYHEHHS KOH(IIKTY iHTepeciB
tomo. Came agBoKaTypa cepel MNPaBO3aXUCHUX IHCTUTYIIIH
CY4YacHOTO CYCHIIbCTBA BiJlirpae HABaroMiIly poJib Y 3aXHCTi MpasB i
3aKOHHUX IHTEPECiB TPOMaISTH.
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HenepxaBHuii caMOBpSIHHI IHCTUTYT aIBOKaTypH TIOBHHEH
pedopMyBaTHCs, 3BaXKalOUM Ha Kpallli iHO3eMHI 3pa3Ku MPaBOBOTO
perymoBanHa 1iei cdepu. PedopmyBanHs amBokaTypu morpedye
BpaxyBaHHS He JIMIIE Cy4YacHHX CYCHUIBHO-TIONITHYHUX — Ta
E€KOHOMIYHHX peaJiii, aje i Mae OyTH 30pi€HTOBaHUM Ha e€EKTHUBHI
iHO3eMH1 MoJeni IHCTUTYTy aABOKaTypu. OCHOBOIO LIBOTO MPOLECY
MTOBUHHI CTaTH MPOTPECHBHI HAYKOBI JTOCIiPKEHHS, 30pPi€HTOBaHI Ha
MIOIIYK KpaIldX CTaHAapTiB mpodeciiHoi misimpHOCTI afBokaris. Lle
JacTh 3MOTY YHUKHYTH TOMHJIOK Ha LUIIXY pehopMyBaHHS
IHCTUTYTy aABOKaTypu, oOpaTd Mojens 1ii (YyHKIIOHyBaHHS,
HaWTIPUAATHINTY JJIS aanTaiii B HaIIii JepKaBi.

CraHOBJICHHS 1HCTUTYTY aJBOKaTypd B CYYacHHUX PO3BHHEHHX
JIepkaBax — BigOyBajiocsi —MPOTSArOM — CTONITh. SIK  BaxIuBa
MpaBO3axUCHA IHCTUTYIliS anBokaTypa Oyna Bimoma y CrapomaBHii
Ianii, [peuii, Pumi. IlpaBo3axucHa IisyIbHICTH 3JIHCHIOBANACA Y
tdhopmi «Cavere» — MiSNBHOCTI 3 HAJaHHS IOPUIUYHOI JIOTIOMOTH Y
(hopMi ckIlamaHHS TI030BIB, YO/, 3aIOBITIB, 1 «agere» — MiSIBHOCTI 3
BeneHHs crpaBu B cyai. Lli ¢opmMu agBOKaTChKOi AisUTBHOCTI OyiH
MpUTaMaHHi 1 TUBUIEHOMY, 1 KpUMiHAJILHOMY CYIOYHHCTBY.

CporofiHi HaHIPOTPECHBHIMIUMH MOZENAMHU  (YHKI[IOHYBaHHS
amBokatypu € wmomeni Bemukoi bputanii, Himeuuwnu, Dpaniii,
CLIA.

AZBOKaTCbKa  JisUTBHICTE  copMmyBajacs K  He3aJeKHa
mpodeciiHa  MiSUTBHICTD  3aJUId  3aXHUCTy, TPENCTaBHUITBA 1
3MIUCHEHHS FOPUINYHOI TOTIOMOTH KITIEHTaM.

Cepen HanpsMiB aJBOKATCHKOI IiSIIBHOCTI Y CBIiTi BUIUIAIOTH:
KOHCYNBTYBaHHS, HaJaHHSI TMpaBoBOi iHoOpMaIli, CymHpoBixa
TiSTBHOCTI  i3WYHMX 1 IOPUAMYHUX 0OcCib, opraHiB myOmivyHOTO
yIpaBIliHHS, MATOTOBKA 3asB, CKapr, MPaBOBUX JOKYMEHTIB, 3aXUCT
paB, CBOOO 1 3aKOHHUX 1HTEPECIB MiI03PIOBAHNX, OOBHHYBAUCHHX,
MiJCYHUX, 3aCy/DKEHHUX, CBIIKIB y KPUMIHAJHFHOMY MPOBa/KEHHI,
3MIHCHEHHsS] TPEACTAaBHULTBA I1HTEPECiB MOTEPHiNX, (i3WYHUX 1
IOPUINYHUX OCi0 y cynaax, 3AiHCHEHHS MMPaBOBOi JOMOMOTH B XOAi
BiIOyBaHHS KPUMiHAJTBHIX TTOKapaHb TOIIIO.

I[Ipm 1pOMy opraHizamis IiSTIBHOCTI aABOKATypH B PI3HHUX
Iep)kaBaXx pI3HHUThcA. 3okpema, y Benwukiii bBputanii Hemae
HOPMAaTHBHO-TIPABOBOTO aKTa, SKUH O perjiaMeHTYBaB OpraHi3allifo
aaBokatypu aepxasu. Ilpu mpomy chopmoBanmii y XII-XIV crt.
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monin agBokaTiB AHMmi Ta YensCy Ha JBI OCHOBHI TpymH —
COJIICUTOPIB 1 OapucTepiB, HasiBHUI 1 choromHi. [IpaBOBOIO OCHOBOIO
opraHizamii AisUIBHOCTI LUX JOBOX TPyH aJBOKATiB € KOPOJIBCBHKi
xaprii (1845, 1872, 1903, 1909 ta 1954 pp.), mapaaMeHTCHKI aKTH,
YPSAOBI IOCTaHOBHU TOILIO.

Crenudika moauTy agBOKaTiB Ha JIBi TPYIH 3yMOBJICHA THUM, IO
JiTKHA po3moaiyl (YHKIH Ha IMATOTOBYI dii Ta MPEACTaBHHUIITBO
iHTepeciB 0cobH y Ccyi Ja€ 3MOTY SKICHIIIE BUKOHATH MTPABO3aXUCHY
JUsUTBHICT, HAOYTH JOCKOHAJIUX YMiHb y IIUX JBOX cdepax
aJIBOKATChKOI  MISJIBHOCTI Ta CHOpHUSE JIUNIIOMY BHKOHAaHHIO
BiAmoBimHUX 3aBmaHb. Jlmme y 2004 p. Oapuctepu HaOyIH
MOJKJIMBOCTi BCTaHOBIIOBATH O€3MOCEpEIHIN KOHTAKT 13 KII€HTaMHU.
Jo mporo yci miaroroBdi Aii MmOA0 PO3MISILY CIOpaBH B CYAi
3MIHCHIOBAIN BUHATKOBO COJIICHTOPH.

31e6ipIoro i chbOroJHI CONICUTOPH 30MPalOTh JOKA3H, BEAYTh
poOOTY 3i CBiAKaMH, FOTYIOTh POLIECYANIbH] TOKYMEHTH, BUKOHYIOTh
HOTapiaybHi Iii, 301CHIOIOTh KOHCYJBTAIliHI A1, aKTUBHO 3aJisHI y
JOTOBipHIN poOOTIi TOIIIO.

OpranizaniiiHe KepiBHHULITBO OapucTepamu 3IiHCHIOIOTE CymoBi
Iaan (Ieu I'pes, [aa Temmurs, [aa JlinkonsHa Ta IHH Mimn-Tewr).
Ix wHa3BM moOXOmATH Bix Ha3B kBaptaniB JIoHMOHA, 3aCHOBAHHX
ocobamu, mO 3IifiCHIOBaIM cyAoBY JisuibHICTE. Cepen dJICHIB
CynoBux Inn € Oenuepn, (cyani, CTapifIMHM KOpHOpAaLii)
OGapucrepu Ta y4Hi.

Opranizariiiie KepiBHUIITBO COJIicHTOpaMu 3xiiicHIoe KOpumnane
ToBapucTBO AHIIiI Ta VYenscy. BoHO yTBOpeHe, Kopmopawui€ro
comicuTopiB Ha miAcTtaBi KopomiBcekoi xaptii 1845 p. Xowa me
TOBAapUCTBO [i€ Ha JOOpOBUIBHMX 3acajgax, cporomgai 85 %
IIPAKTUKYIOUHX CONICUTOPIB HAJNEXKATh 110 HBOTO .

[IpaBoBOIO OCHOBOIO MHOTO MisIBHOCTI € «lHCTpyKIist 11010
npodeciitnoi moBeniHku comicuropiBy Big 1974 p. IlinroroBky
aJIBOKATIB 3/IIMCHIOIOTH Ha MiJCTaBl 3aKOHY Mpo coicutopiB 1974 p.,
3akoHy npo cyau i ropuandHi nocayra 1990 p. ta in. CporoaHi 1o

' OcobnuBocti oprauizauii Ta mismeHocTi agBoxaTypu y Bemmko6puramii. URL:
https://pravo.studio/advokatura-ukrajini/osoblivosti-organizatsiji-diyalnosti-96459.ht
ml
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MIrOTOBKY  3AIMCHIOIOTP  HAa  OCHOBI  HHU3KH  IIPOTpaM:
kBauiikariiinoi mporpamu OakanaBpa mnpasa (LLB), Oakamaspa
rymaHitapaux Hayk (BA (hons) Law). IlpakTu4Hy miATOTOBKY
aJIBOKATIB 3MIHCHIOIOTh Yy MeXax MporpaM IOpUAWYHOI MPaKTHIHOI
nigrotoBku (Legal Practice Course — LPC) Tta (Bar Professional
Training Course — BPTC).

Ilepma mporpama OXOIDTIOE JBi CKIIQJOBi: TEOPETHYHY, sKa
nepeadadae OBOJIOAIHHS 3HAHHSAMH IIOJO HAJAaHHS KOHCYJIbTAIii
(Interviewing and Advising), Hanucanus fonoinen (Writing) Toiuo,
a JApyra CTOCY€TbCS JOJATKOBUX IIPAKTUYHUX IIPEIMETIB:
OBOJIOJIHHS HaBUKaMH y cdepi MpouecyasbHOro CYyIOYHMHCTBA Y
KOMEpLiiHIH  [iSIBHOCTI Ta  KPUMIHAIBHOTO  CyIOYMHCTBA.
HeBin’emHOI0 9acTHHOIO Apyroi mporpamu € MpakTUYHa MiATOTOBKA
y aABOKAaTCbKMX KOHTOpAaX, CyJax. 3aBeplIyeThCsl MiATOTOBKA
OTPUMaHHAM creuiajgbHoro ceprudikara — Full Practising
Certificate. BaxJIMBUMU TUCIUILTIHAMH, SKi 3aCBOIOIOTH OPUTAHCHKI
aZIBOKATH, € 3000B’13aIbHE, KpUMIHAIBHE, MyOTiyHe, KOHCTUTYIIIHHE,
aJMiHICTpaTHBHE TIpaBo, mpaBo €Bponeiicbkoro Coro3y TOMIO.
Crnenngika mpaBoBoro 3ade3rnedeHHs] GYHKLIIOHYBaHHS aJBOKaTypH
B kpaiHax €C - HasABHICTh HAIIOHAJLHOTO Ta HAJHAIIOHAIHHOTO
PiBHS IPaBOBOTO PETYJIFOBAHHS.

Oco0NHBICTh HAJHALIOHAILHOTO PIBHS MPAaBOBOTO 3a0e3MeUYCHHS
¢yHkuionyBanHs anBokarypu €C nependayae HassBHICTh IEPBUHHUX,
BTOPUMHHUX 1 TpeTHWHHUX piBHIB. Lli piBHI 3yMOBieHi crenn(ikoro
croco0y (hopmyBaHHS, 1epapXivHICTIO i ATOPSIIKYBaHHS,
3aCTOCYBaHHS TOLLO.

[lepBruHHY poOJIb BiABEJEHO YCTaHOBUMM JOIOBOpaM €BpPOCOIO3Y,
MIPOTOKOJIAM [0 YCTaHOBYMX JIOTOBOPIB, CIEI[iaIbHUM PIilIeHHIM
Pagu tomo. Bonn MaroTs BUILy I0pUAMYHY CHITY IIOJO 1HIIMX HOPM
npasa €C.

Cepen mxepen BTOPHHHOTO IIpaBa OCOOJIMBE MICIE BiIBEICHO
perimaMeHTaM, paMKOBUM pilIEHHSM, IHPEKTHBAM, HOPMaTHBHUM
PIIIEHHSIM, MDXKIHCTUTYIIIHHAM yrojiaMm, peKOMEHIAIlisiM, BUCHOBKaM,
JEeKJIapaIisiM TOIIO.

HapzBuuaitHo Barome 3Ha4eHHS IOJO LBOTO MAalOTh PE3OJIONIT
78 (8) Komirery minicTpiB Pamu €sponu «IIpo ropunuany gonomory
i xoHcynbranii» Big 02 Oepesns 1978 p., (76) 6 «Ilpo mpaBoBy
JOTIOMOTY B LMBUIBHUX, TOCIONAPCBKUX 1 aIMiHICTPATHBHUX
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cnpaBax»; pernameHTH «lIpo TmOBimOMIIEHHS Ta BpydYeHHS B
Jep)KaBax-4JeHaX CyAOBHX Ta I03aCyIJOBUX JOKYMEHTIB Y
UUBUIBHUX 200 KOMepuiI‘/'IHHx cnpaBax» Ne 1348/2000 Bin 29 TpaBHsS
2000 p., «Hpo Iopmcnmcuuo BU3HAHHS Ta BUKOHAHHS PIllIEHb Y
UUBUIBHUX 1 KpI/IMlHaJ]bHHX crpaBax» Big 22 TpyaHs 2000 p. Ne
44/2001, pekomennauist R (81) 7 Kowmitery minictpis Pagn €Bponu
Jep)kaBaM-wIeHaM CTOCOBHO IUIAXIB IMOJIETHICHHS JOCTYIy IO
npaBocyans Bin 14 tpasus 1981 p.

Oco0nuBe 3HaYeHHd Ui MIPaBOBOTO 3a0e3nedeH s
¢yHKuioHnyBaHHsl agBokaTypun €C mae 3araipHHN KOJEKC MpPaBHII
Ul aaBOKaTiB, chopmoBaHuii Pamoro aaBokaryp i MpaBHUYHX
ToBapucTB €Bpornu. BiH € 3i0paHHsIM cTaHAapTiB (OpMyBaHHS
PaMKOBUX JIOKYMEHTIB, SKi BH3HA4alOTh MOPSAOK 3AiHCHEHHS
aJIBOKAaTChKOI TIsUTLHOCTI Ta opraHizariiii ansokatypu B €C.

BaxiuBuM pKepesioM aJBOKATCHKOTO IMpaBa € PIlICHHS CY/IiB.
Jdns HU3KM KpaiH aHIJI0-aMepUKAaHCHKOi TpaBOBOi ciM’i BOHH
CTaHOBISITH  HEBIJ'€MHY YacTHHY TPaBOBOTO  PETYJIOBaHHS
nisuteHOCTI anBokariB. Hopmu agBokarcekoro nmpasa y CHIA 6epyTsb
CBili moYaToOK Bix crpaB «Mipanaa npotu mraTy ApizoHa», «bproep
npotu BinbsiMcay, «[ineoH npotu YelHTpaiTa» Ta IHIIHX.

OCHOBOIO TIPABOBOTO PETYJIIOBaHHS aJaBOKaTypu Himeuunnu €
denepanbHe MOJOKEHHS PO aaBokarypy 1959 p., skuii 3a0e3neuye
KOMIUICKCHE BpETYJIIOBaHHS JISUIBHOCTI aJBOKATypH B JCpiKaBi.
denepanbHe MONOKEHHS MPO OIUIATy MOCIYT ajaBokatiB 1957 p. €
0a30BUM JIOKYMEHTOM, IO BpEryJbOBYE (IHAHCOBY CKIIAJIOBY
B3aeMo/ii aJBOKATIB 13 KIIIEHTAMH.

AnBokatypa B HimeuunHi Mae He3alexxHy OprasizauliiiHy
CTPYKTypy Ta BIiZirpae BaroMy poJIb Yy CHCTEMi HPaBOCYJIS.
AJBOKATH JiIOTh SIK CAMOCTIHHI CyO0’€KTH MiIPUEMHHUIIBKOT
nismeHOCTi. Cucrema anBokarypu HimeuunHW ocHOBaHa Ha
MOeAHaHHI pearizalii ep»kaBoio B 0co0i 3eMeNbHOr0 MiHICTEpCTBa
IOCTHIII Ta BHIIMX 3€MEJIbHUX CYIiB KOHTPOJLHHX (QYHKLIH 3a
aJIBOKATChKOIO JIISUTBHICTIO 13 CAMOBPSIHMMH TIOBHOBaXCHHSIMU
a/IBOKaTChKUX (hopMyBaHb (TajaTv, MpPaBIiHHSA, MPE3UIis, 3araibHi
300pH SIK CAaMOBPSIHI OpraHy) .

! Pynenxo M.B. Oprauizawiiitsi ¢opMi agBOKaTChKOI QisIBHOCTI y KpaiHax €Bponu
(Himewunna, IlBeuis, ABctpis). ®opym mpasa. 2016. Ne 2. C. 168-174. URL:
http://nbuv.gov.ua/jpdf/FP_ index.htm 2016 2 27.pdf
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Cuctema xoserii amBokariB 'y Himewunni cdopmoBana 3a
TEPUTOPIAJBHUM TMPUHIMIIOM. BOHM OXOIUTIOIOTH aJBOKATIB, SKi
npunucadi 10 cyny onniel 3emmi. [Jo3sin MinictepcTBa (ynpaBiiHH)
IOCTHUIT 3eMITi TTOTPIOEH Al CTBOPEHHS OKPEMOi KOJerii B MexKax
OKpyry. Bumoror € Te, 10 KiJIbKICTh aJIBOKATIB, SIKi 3aliMalOThCs
TIPaKTHKOIO HA Wil TepHTOpii, HOBMHHA mepeBuuryBatd 500 oci6'.
O0’enHaHHS agBOKATIB y Meax jaepikaBu 3abesneuye denepanbHa
rajara aJBoKatiB. Poiib BUIIOTO OpraHy KoJserii BiAirparoTh 3araibHi
300pHu, 110 OOUPAIOTHCS 3a IHIIATHBOI TOJOBU KOJErii 4u Ha
BHUMOTH HE MEHIII IECSATH BIJICOTKIB aJBOKATIB, SKI € i1 WIeHaMH.

Ocoba mae mpaBo 3aiMaTHCA aIBOKATCHKOIO MISUTBHICTIO, SKIIO
He T030aBJicHa Ha TmijcTaBi pimeHHs DenepalbHOr0 KOHCTUTYIHHOIO
CyIy TOJOBHO LIMBiTBbHOI PaBO3JATHOCTI UM MpaBa 3aiiMaTé mocaau
B OpraHax MyOJiYHOTO YIpaBIiHHS, BHKIIOYEHA 3 aJBOKATypH, Ha
MiJCTaBl pillEeHHS JUCIHMILIIHAPHOTO CYJy 3BUIBHEHA 31 CKIJIATy
MPaBOOXOPOHHHX OPraHiB, OOBUHYBaueHa Y BUMHEHH] BUMHKY, HET1THOTO
aJIBOKaTCHKOTO 3BaHHS, Oylla TMpWYeTHA IO [id, CIPSIMOBAaHUX Ha
MIPOTHAII0 HagsBHOMY y HiMeuunHi cycmiibHOMY N1y, depe3 ¢izudHi
Bagu a0 TCUXIYHI PO3Jaayd HE MOXKE 3JIHCHIOBATH aJBOKATCHKY
IiSUTBHICTB, 3MIACHIOE MisUTBHICTB, HE CyMicHY 3 mpodeciero i
peryTaIli€ro aaBokara, Mae OOMEXKEHHS 3a PIMICHHSAM CyIy MO0
PO3MOPSKEHHS CBOEIO BJIACHICTIO, 3JIMICHIOE TIOBHOBAXKEHHS CYJUTI
YH AepKaBHOTO ciyx0o0Bis. Haronocumo, mo npodecist agBokara B
HimewyunHi He BimokpemiroeTbes Binm mpodeciit cymmi, mpoxypopa,
HOTapiyca — BOHA € Pi3HOBHIOM €IMHOI CHCTEMH TPABOCY IS .

VY ®panuii agBokatypa TeX € BaXIUBUM CyO’€KTOM y CHUCTEMI
npaBocynnd. lle IHCTHTYHIHHO BiZOKpeMjeHa oOpraHizamis 3
ONTUMAIIBHUM OpraHizamifHUM  YCTPOEM,  peTJaMEHTAITIEI0
JiSUTBHOCTI, TpaBWJIaMU 3IiMCHEHHS MNpoQeciifHOl  isSUTBHOCTI.
Cucrema anBokarypu Dpanmii mnpoiinuta TpuBamMid — HIIAX
cTaHOBJICHHs. Ha mifcTaBi mpaBwil, 3aKJIalecHuX OpIOHAHCOM Bix 22
nucronaga 1882 p., ¢ppaHIy3bKi aJBOKATH AUIMINCS HA ABA KIIACH:
cTpsAnuuX (avoués) i afBoKaTiB y By3bKOMY 3HaueHHi (avocats).

! Bundesrechtsanwaltsordnung vom 1 August 1959. URL: http://www.brak.de
% Caroupkuit O. /1., Mexsemuyk B. B. Azmsokarypa ictopis i cyuacsicts. K.: Iu
FOpe 1997. 320 c.
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Ileit momin OyB 3yMOBIEHHI OCOOJHMBOCTSMH CYIOYHHCTBA —
MMMCHEMOBO-CIIOBeCHOTO (ycHoro). Ha meprmomMy ertarni [isiid cTpsimdi
3a[U1sl 3MIHCHEHHS] MICHMOBOI MIATOTOBKH CIPaBH, APYTUM €TarloM
Oyno cyzmoBe 3aciganHs. Takuil po3moain mpoicHyBaB 1o 1992 p.,
Konn HaOpaiw YHHHOCTI mompaBku 10 OCHOBHOTO 3aKOHY IO
craryc aaBokariB Ne 71-1130 Bix 31 rpymas 1990 p. Pedopma
niepenbagana hopmyBanHs eauHOI TIpodecii agBokara. Tak Opaniris
CKacyBalla pO3IMOALT aJBOKATiB Ha KaTeropii, MiATPUMAaBIIHA iX
3NMUTTS B €IWHY Tpodeciro. BoHa oTpuMana ennHy Ha3By «aIBOKATy,
a 11 rOJIOBHUM 3aBJIaHHSIM CTaB 3aXMCT MPaB i CBOOO/ JTFOUHHU.

OcobOnuBicTio anBokaTypu DpaHiiii € 00’€IHAHHS aJBOKATIB 3a
CYJOBUMH OKPYraMH Wil KOHTpOJEeM TpUOyHaly BHIIOI iHCTaHIIi.
Komerii (opmeHu) amBoKaTiB [MilOTh SK HE3AIEKHI CaMOBPSIHI
YTBOPEHHS. 3arampHOAEpKABHI ¢byHKIil CaMOBPSAHOTO
mpodeciiinoro o0’emHanHs Dpanmii BukoHye Panma xomerii
anBokariB. Y ®panuii icHye Onu3pko 180 xonerid, sKi HaNIYyIOTh
nonay 49000 amsoxaris'. Pedopmu 2004-2005 pp. y Ppanmii
3yMOBWJIM OOOB’SI3KOBICTh HaBUaHHS B IHCTHTYTI CYJOBHUX HayK
(ko ajgBOKaTa), IO JIi€ TIPU PeriOHaNBHOMY LEHTpI mpodeciiiHoi
HiATOTOBKH.

Taka migrotroBka o00’emHye poOOTY 3 HaOYTTS MPaKTHYHUX
HaBUKIB pPOOOTH ajgBOKaTa, CyJIJi, MPEACTAaBHUKA FOPUIUIHOL
npodecii, OTpuMaHHS 3HaHb NP0 NPABOBHH CTaTyC aJBOKara,
aJIBOKaTChKy €THKH, OCHOBHI HampsMu mpodeciitnoi podotu. 11106
cratu anaBokaroM y @panmii, HeoOXigHO 260 MaTH TPOMAISIHCTBO
Opanrii, abo rpoMaasHCTBO OAHIET 3 KpaiH €BpOCOIO3y 3a yMOBH
B3a€EMHOTO BH3HAHHS [UIUIOMIB mpo BUIy ocBiTy. Ocola, ska
MIpeTeHy€e Ha 3BaHHS a/IBOKATa, HE MOBHHHA MATH CYAMMICTh 3a Aii,
HECYMIiCHI 3 BHCOKOIO MOPAaIBLHOIO BIAIIOB1ZAIBHICTIO,
OUCLUUIUTiHApHI  a00  aJAMIHICTpaTWBHI TNPOCTYIKW; 3aiiMaTHCS
TISBHICTIO, HECYMiCHOIO 3 podeciero agBokaTa’.

! Oprasizanist aJIBOKaTypu Opanmii URL: https://stud.com.ua/

42136/pravo/organizatsiya_advokaturi_frantsiyi
2 Binpunk T. B. AXBoKaTypa SIK iHCTHTYT peaiisalii IpaBa Ha IPaBOBY AOHOMOLY:
MOPIBHSAJIBHO-TIPABOBUI aHaNi3 3aKOHOJABCTBA KpaiH €BPOMEHUCHKOrO CO3y Ta
VYxpainu: guc. ...kana. op. Hayk: 12.00.10. 2016. 490 c.

40



BaxxnmuBuM HampsiMoM po0oTH aaBokaTiB @DpaHmii € HagaHHI
Oe3omaTHOi mpaBoBoi agomomoru. Y Ilapmwki monan 27 Tucsd
rpOMaJsH  IMOPOKY  OTPUMYIOTh  IOPUAWYHI  KOHCYJIbTAIii
0e3komToBHO. BaknmuBicTh HagaHHS OE3KOIITOBHOI IMPaBOBOI
JIOTIOMOTM HE MEHII BaxkiauBa i ans npaBoBoi cuctemu CILIA. Ii
HaJarTh ia He3aMoxHUX TpomansH CIIIA 3a pisHOMaHITHUMH
mporpamami. Hampuwkiaa, 3akoH Tpo KpHUMiHAIbHE MPaBOCYIAS
1964 p. ycraHOBWB, IO I Mao3a0e3leueHuX IMACYIHUX Y
(denepanbHUX CyJax HaJalOTh MPaBO Ha OE3KOIITOBHUH 3aXHCT 1
MIpU3HAYEHHS «TPOMAJICBKOTO 3axHWCHUKa». DiHaHCyBaHHS IIi€l
TUSITTEHOCTI 3MIMCHIOETHCS 3 KOIMITIB (heJepaTbHOTO O0IKETY.

OxpeMi  mTaTH  BU3HAYAIOTH  MOXIMBICTH  OTPUMAaHHS
0E3KOIITOBHOI IOPUIUYHOI TOTIOMOTH Ha MiJICTaBi IOCTAHOBU CY/UIL.
Jexonu cyn mpu3HaYae 3aXMCHUKA Yy CIPaBi Ta BU3HAYA€ TOHOPAp 3a
PaxyHOK KOIUTIB MYHIIMIIANITETY YK cHemiadbHuX (oHHiB, abdo
aJIBOKaTCRKUX Oprasisamifi, a00 TNPU3HAYAETHCSA CICHiATbHAN
aJBOKAT, TISUTBHICTH SIKOTO (hiHAHCYEThCA 3a PaxXyHOK MICIIEBOTO
myHinunanitery. Cucrema anokarypm CIHIA mnpemcraBieHa
aJIBOKaTChKUMH acoriamisiMu HITaTiB, 110 (bopMyIOTH
3aranpHO/IEP)KaBHY AMEpPHKaHCBKY acoIlialliro aaBokaTiB. Bona
00’eqHy€e BCIX aJBOKATiB, € BHUIIMM CaMOBPSJIHHM OpPTaHOM
ansokariB y CIIIA. KepiBHuii 11 opran - najiara aejieraTiB Acoriariii.

Cucrema miaroTOBKH aJBOKATIB Mependadae TpU eTamu, 30KpemMa
OTpUMaHHS BHINOI OCBITH (4-piuHa BHIA OCBiTa), 3aKiHUCHHS
IOPUAMYHOI  IIKOJM, OTPUMAaHHSA JWIUIOMa JOKTOpa IIpaBa,
OTpUMaHHA  JileH3ii (MaTeHTy) NPaKTHKYIOUYOro  aJBOKaTa.
[IpenenenTHa cuctemMa mpaBa CHpPaBIs€ BHUPIMIATBFHUN BIUTUB Ha
aaBokatypy CHIA.

ApanTanis npaBoBUX 3acai Npo(deciiiHol AisIbHOCTI aJBOKAaTiB
Benukoi bpuranii, Himeuunnn, ®@panuii, CILIA B Ykpaini notpedye
AKICHOTO pe(QOopMyBaHHS BITYM3HSHOTO 3aKOHOAABCTBA. OCHOBOIO
JUIS 1[OTO TOBMHHI CTaTH BITYM3HSIHI HAYKOBI JOCIIKSHHS,
CIpSIMOBAaHI Ha BW3HAUYEHHS HAMBHIIMX CTaHAApTIB NpodeciiHoi
TISUTBHOCTI  a/IBOKATIB, TapaHTYyBaTHUMYyTh HEYIIEPEKEHICTh i
cB0OOIY 37ifICHEHHS aABOKATCHKOI AISUTBHOCTI y cdepi 3aXUCTy TpaB,
cBO0OJI 1 3aKOHHUX 1HTEPECIB JIOIUHH B ACPKaBi.

OTxe, [iIATBHICTH  aABOKATIB y  3apyObKHHMX  KpaiHax
yperyjiboBaHa pI3HOMAHITHUMH HOPMATHBHO-IIPABOBHMHU aKTaMH,
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30KpeMa Ha KOHCTUTYLIHHOMY, 3aKOHOJABYOMY pIBHSX, piBHI
MiA3aKOHHUX HOPMAaTHBHO-NIPABOBHX aKTiB, 32 JOIIOMOTOI0 CYJOBHX
NpeLeieHTiB, MOXe MaTH HaJHALIOHAIGHUHA Ta HaliOHAIBHUH
piBeHb TpaBOBOrO peryioBanHs. CydyacHUil eTam PO3BUTKY
CYyCHUIPHMX BITHOCHH, SKUM TOB’S3aHUH 13  PO3IIMPEHHAM
MOKJIMBUX BUMAIB CYyIOBHX CIIOpPiB 1 BKJIIOYCHHSIM Y MEXaHi3M
[IPaBOBOTO PETYJIOBAHHA MiXKHAPOIHOTO E€IEMEHTY, CTaBUTh IEpe]
aJBOKaTaMH BHCOKY IUIAHKY Mpo(eciifHOi MIATOTOBKH Ta HAaBUYOK.
CycninbcTBo moTpeOye (axiBIliB, 3JaTHUX Ha BHCOKOMY piBHI
MIPENICTABIIATH IHTEPECH Ta 3IIHCHIOBATH IOPUIUYHUN 3aXucT. Tomy
JNOCHIJDKEHHsI  Ta  BJIOCKOHAJICHHS  IIPABOBOTO  PETyIIOBaHHS
npodeciiHol  TOBEIIHKH, €THKH MiSUTBHOCTI  aJBOKaTypH Ta
BIJIMOBIMaBbHOCTI 3a TMOPYIICHHS ETHYHUX BHUMOT OCOOJIHBO
aKTyasIbHi.

1.4. KOpuguuna BigmoBimaabHicTL aJjiBoOKaTa 3a
pe3yJabTaTaMu HOro AisiIbHOCTI.

Crartero 34 3akony Ykpainu «IIpo agBokaTypy Ta aJBOKaTCbKY
IISTBHICTE»  BH3HAUEHO, IO IMJACTAaBOIO I NPUTATHCHHS
aJBOKATa JI0 NUCHIUIUIIHAPHOI BiMMOBIJAIBHOCTI € BYMHEHHS HHUM
JUCIMILTIHAPHOTO  TMPOCTYNKY, a caMe: TMOPYIICHHS BHUMOT
HecymicHOCTi; [lopyieHHs mpucsaru anBokata YKpaiHu; IOpYIIeHHS
TIpaBWJI AIBOKATCHKOI €THKH; PO3TOJIONICHHS aIBOKATCHKOT TAEMHMITI
a00 BUMHEHHS i, 110 IPU3BEIH 10 ii pO3TOJIONICHHS; HEBUKOHAHHS
a0 HeHale)XHE BHMKOHAHHSA CBOiX MpodeciiHuX 000B’S3KiB;
HEBUKOHAHHS pIillleHh OPraHiB aJBOKAaTCHKOTO CaMOBPSTyBaHHS,
TIOpYILIEHHs iHIINX 0GOB’A3KIiB a/JBOKATa, Nepei0aueHiX 3aKOHOM .
He € minctaBoro ajisi HPUTSATHEHHS alBOKaTa N0 JUCIMILTIHAPHOL
BiJIMOBIIaJIbHOCTI BHHECEHHS CyJOM a00 iHIIUM OpraHOM pillleHHS
HEe Ha KOPHCTh WMOTO KIIIE€HTA, CKacyBaHHS abo 3MiHa CyIOBOTO
pieHHst abo pilIeHHs 1HIIOTO OpraHy, BAHECEHOTO Yy CIIPaBi, B SKil
aJIBOKAT 3JIIHCHIOBAB 3aXHUCT, MPEICTABHUIITBO a00 HaJaBaB IHIII

3akoH VYkpainu «IIpo amBokaTypy Ta aJBOKATChKy MisUIBHICTB». Bimomocrti

BepxoBHoi Panu (BBP), 2013, Ne 27, cT.282. URL:
https://zakon.rada.gov.ua/laws/show/5076-17
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BHJY IPABOBOI JOMNOMOTH, SKIIO MPH I[bOMY HE OyJI0 BYUHEHO
JUCIMILIIHAPHOTO MPOCTYTIKY.

AnBokaTa MOXe OyTH NPUTATHYTO JIO JUCIUILTIHAPHOT
BI/IMTOBIIATFHOCTI JIMIIIE B TIOPSAKY TUCITUATUIIHAPHOTO MPOBAHKCHHS
3 MiJICTaB YYMHECHHS HUM JHUCIUILUTIHAPHOTO MPOCTYIKY, BUIU SKOTO
nepenbaueHi crarreto 34 3akony Ykpainu «llpo anBokatypy Ta
aJIBOKAaTCHKY HiSUTBHICTE . JucrumriHapHe TPOBaKEHHS CTOCOBHO
aJBOKaTa 3MIACHIOETHCS B OCOONMBOMY TOPSIIKY. AJBOKAT
BBQ)KAEThCS HCBUHYBATHUM y BUMHEHHI JUCIUILTIHAPHOTO MPOCTYIKY
i He Moke OyTW MiJIaHu{ IAUCHUIUIIHAPHOMY MOKAapaHHIO, JOKU
1oro BHHY He Oyje JHOBEJACHO B 3aKOHHOMY MOPSIIKY 1 BCTAHOBJICHO
pilIeHHSIM JUCLUTLTIHAPHOT najaTi KBaJiQikamiiHo-
JTUCIHMILTIHAPHOI KOMICIT aIBOKAaTypH MPO MPUTITHEHHS aJBOKATa 10
TUCITUTUTIHAPHOI  BiAMOBiMAIbHOCTI. AIBOKAaT HE 3000B’s3aHUI
JIOBOJMTHA CBOK HEBUHYBATICTh Y BYMHECHHI JUCIMILIIHAPHOTO
mpoctynky. OO0OB’SI30K JOKa3yBaHHsS BHHH aJBOKaTa y BUYMHEHHI
TUCIMILTIHAPHOTO TPOCTYIKY TOKIAJA€ThCS HA 0co0y, sKa IHIMIFOE
JUCLMILIIHAPHE TPOBAKEHHSI CTOCOBHO aJBOKaTa. 3BHUHYBaYCHHS
aJlBOKaTa HE MOXXE I'PYHTYBATHCS Ha MPUIYLICHHAX. YC1 CYMHIBU
1010 JIOBEJICHOCTI BUHM aJBOKATa TIIyMadaThCs Ha HOTO KOPHCTb.

CranmapTi IOpUIUTHOI BiIIOBITAIBHOCTI aIBOKATa MICTATHCA Y
HU3LI  YHIBEpCAJbHUX 1 PpETIOHATBHUX  aKTIB, YXBAJICHHX
ABTOPUTETHUMH MIKHAPOJAHUMH OpraHi3allisiMH.

Y cynoBiil TpakTHUIll CKJanacs JOCHUTH cTaja IpaBoBa IO3MILIS,
BIAMOBIMHO 10 SKOI TIyMa4yeHHS ITJACTABU JUCITUILTIHAPHOT
BIJIMOBINaBbHOCTI aJBOKaTa € AWCKPCHiHHUM TOBHOBaXXCHHIM
KBauTi(hiKaIiftHO-TUCIUILTIHAPHOT KOMICii aJBOKAaTypH, a «IpPaBOBY
OIiHKY pimieHHIO Bumoi kBamidikariitHo-TucIuIuTiHapHoi KoMicii
aJIBOKATYpH TIPO Teperiin pilleHHs KBai(iKaI[iiHO-UCIUIITIHAPHOL
KOMICii aJBOKaTypu Ta TMPUHHATTS HOBOTO pIlIEHHS IPO
3aCTOCYBaHHS JIO aJIBOKATa JUCHHUILUTIHAPHOTO CTSATHEHHS CY[ Hajae
BHUKJIIOYHO B KOHTEKCTI IOTPUMAHHS BiIMOBIAHOI MpOIEAYpPH, HE
BTPYYAIOUHCh Y HaJaHy BiAMOBigaueM IOPUAWYHY OIIHKY JOKa3am,

! Monoxenus PO TOPSJOK MPUUHATTSA Ta PO3MISAY CKApr MIOA0 HEHAICKHOT
MOBCMIHKA aJBOKaTa, sKa MOXXE MaTH HACHIKOM HOro JUCIUILTIHAPHY
BiAmoBinanbHicTh. Pimenns Pamu agsokatie Ykpainu 30.08.2014 Ne 120 URL:
https://zakon.rada.gov.ua/rada/show/vr120871-14#Text
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3i0paHUM y XOJIi TpOLEAYpU NPOBEACHHS NEPEBIPKH BiJOMOCTEH
PO JUCHUIUIIHAPHUA TIPOCTYNOK aJBOKaTa Ha TPEaMeT iX
noctaTHOCTI» . JIMCHHUIITIHAPHY CIPaBy CTOCOBHO a/[BOKATA HE MOKE
OyTH MOPYLICHO 3a 3asiBOI0 (CKapror), sika He MICTHThH BigoMocTel
PO HASBHICTh O3HAK JUCIMILIIHAPHOTO TMPOCTYINKY aJBOKaTa, a
TaKOX 33 aHOHIMHOIO 3asBOIO (CKaproro).

Omxe, TICTABOIO UIS TIPUTSATHEHHA afBOKATa IO JUCIHMILTIHAPHOL
BIATIOBINAIBHOCTI € BYMHEHHS JUCIHMIUTIHAPHOTO TPOCTYIIKY, IO
BUPA3UBCS, 30KpeMa, Yy TOpYIIEHHI NpPaBWJI aJBOKATCHKOI ETHKH,
MOopyIIeHH] 1HImuX 000B’sI3KiB aBOKaTa, epeadadeHnX 3aKOHOM.

AnBokar Moke OyTH TPUTATHYTHH OO0 JUCIUILTIHAPHOT
BiJIMOBIIaJIbHOCTI MPOTATOM POKY 3 JHS BUNHEHHS JUCIHILTIHAPHOTO
IPOCTYIKY .

Bumorn no 3asiBu (ckapru):

1) 3asBa (ckapra) momaeTbcs B TMHCHMOBIH (opmi ocobOucTo
3aBHUKOM (CKap>KHUKOM) ab0 HOro npeacTaBHUKOM. 3asiBa (cKapra)
MOXke OyTM TmojaHa O€3MOCepeIHhO 3a MICIIE3HAXOKCHHSIM
KBaTi(iKainHO-TUCITUTUTIHAPHOT KOMICIi aBOKaTypu perioHy abo
HaJiclaHa TOMTON (B TOMY YHCII EJIEKTPOHHOIO TIIOMTO i3
3aCTOCYBaHHSM €JIEKTPOHHOTO MU(POBOTO MiIMTUCY ).

2) Y 3asBi (ckap3i) 000B’sI3K0BO Mae OyTH 3a3HAYCHO:

- HaliMEHyBaHHA KpamiikamiiHO-TUCIHUILTIHAPHOT  KOMicii
aJIBOKAaTypH PeTioHy, 0 K01 OJAa€ThCs 3asBa (cKapra);

- IIIb (maiimeHyBaHHS) 3asBHHKa (CKap)KHHKA), 1OCaAa, MicIle
poboTH - I MOCaa0BOI Ta CIyKO00BOI 0COOM, TMOIITOBA ajapeca, a
TaKOoX HOMEp 3aco0y 3B’sI3Ky Ta aJipeca eIeKTPOHHOI ITOIIITH;

- I1Ib agBoKaTa MO0 TTOBEMIHKH SKOTO MOJAAEThCS 3asBa (CKapra),
MoLITOBa ajpeca, a TaKoXX HOMep 3acody 3B’S3Ky Ta ajpeca
€JICKTPOHHOT IOIIITH, SIKIIO TaKi BiOMi;

- BUKJIaJ OOCTaBHH, AKHMH 3asIBHUK OOIPYHTOBY€E (PaKT HasIBHOCTI
B JisIX aJBOKaTa AUCIUTLUTIHAPHOTO MIPOCTYIIKY;

- BUMOTH 3asiBHHKA (CKap>KHUKA).

! HocranoBa OkpysKHOro agMiHicTpaTHBHOTO cymy Micta Kiesa Bix 21 mumms 2017
poky. URL: https://reyestr.court.gov.ua/Review/67854560
% ToNOKEHHS PO MOPAZOK IPHMHATTS T4 PO3LISLY CKAapr IOXO HEHATEKHOL
MOBCMIHKA aJBOKaTa, sKa MOXXE MaTH HACHIKOM HOro JUCIUILTIHAPHY
BiAmoBinanbHicTh. Pimenns Pamu agsokatie Ykpainu 30.08.2014 Ne 120 URL:
https://zakon.rada.gov.ua/rada/show/vr120871-14#Text
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3) Ha migTBepmxeHHsT 00CTaBUH, SIKHMH OOTPYHTOBYETHCS 3asBa
(ckapra), 3asBHUK (CKap>KHUK) HaJa€ JIOKa3H, a B pa3i HEMOXKIUBOCTI
- 3a3Havyae JIO0Ka3W, HaJaHHs SIKUX CaMOCTIHHO € HEMOXJIMBHM, i3
O00OB’SI3KOBUM  3a3HAYEHHAM  MpPUYMH Ta  MPOXaHHA [0
KBaJiiKaliifHO-AUCUUILTIHAPHOT KOMICii aJBOKarypu Tpo iX
BUTPEOYBaHHS.

4) Jlo 3asBm (CKapru) IOMAETHCA il KOMmS Ta KO BCiX
JOKYMEHTIB, IO TPUETHYIOThCS JO HEl, JJsl BPYUYCHHS aJ[BOKATY
IIOJI0 TOBEAIHKH SKOTO TOJAEThC 3asBa (Ckapra), 3a BUHSITKOM
BUIAJIKY KOJIHM 3as1Ba (CKapra) MOAA€THCS €IEKTPOHHOIO MOLITOIO.

Jlo 3asBH (CKaprH) TaKOX JOMAETHLCS MICHMOBA 3r0a Ha 00pOOKy
MEPCOHANBHUX JaHUX OpraHaMH aJBOKAaTCHKOTO CaMOBPSIyBaHHS, B
TOMY 4HCIi, 30MpaHHs, 30epiraHHs, BAKOPUCTAHHS 1 MOIIMPEHHS.

Ilpu momanHi 3asBu  (CKaprH) HATAETHCS IMATBEPIHKCHHS
3IIHCHEHHS TUIATH 332 BHECEHHS aHHWX N0 PeecTpy AuCHMILTIHAPHUX
MIPOBaKEHb.

[Ipn momanHi 3asB (ckapr) CyqasMH HE y paMKax HaJaHHUX iX
MMOBHOBAKEHB MPOIIECyaTbHUM 3aKOHOJIABCTBOM Y KpaiHU, HaJaeThCs
MiATBEP/PKEHHS 3/IIMCHEHHS IJIaTH 3a BHECEHHS JMaHuX 10 Peectpy
JUCLUITIHAPHUX NTPOBAIKEHb.

BigmoBigro go ctarti 41 3akonmy Ne 5076-VIpimenns vy
JUCLUUILTIHApHIH cripaBi Mae OyT BMOTHBOBaHUM. I1in yac oOpaHHS
BUAY IUCHMIUTIHAPHOTO CTATHEHHS BpaxoBYIOTbCA OOCTaBUHH
BUYMHEHHS MPOCTYIIKY, HOTO HAcHifK{, oco0a aaBoKaTa Ta iHII
00cTaBUHM.

Pimenns y aucuMiutiHapHii cripaBi NMpUAMAEThCS 3a BiACYTHOCTI
a/IBOKaTa, CTOCOBHO SKOr0 IOPYIIEHO OUCLUIUIIHAPHY CIIpaBy, Ta
ocobm, AKa  iHiOiIoBaNa MWTaHHI TOPO  AWCHUILUTIHAPHY
BIAIIOBIJAIBHICTE aJIBOKATA.

UneH aucuuIniiHapHOi ManaTH KBauiikamiifHO-TUCIUILTIHAPHOT
KOMICIi aJBOKaTypH, SKHI TIPOBOJUB MEPEBIPKY BiTOMOCTEH Ipo
OUCLUUIUTIHApDHUI TMPOCTYNOK ajaBokara, He Oepe yd4acTb Y
rOJIOCYBaHHI.

[Ipummmcamu crarti 40 mporo 3aKkoHy mependadeHo, Mo PO3TI
TUCHHITTIHAPHOI CTIpaBM 3IIMCHIOETHCSA Ha 3acajax 3MarajibHOCTI.
[lix wac po3risagy cHpaBM IUCHUIUTIHApDHA T1ajaTa 3acilyXOBYE
MOBIIOMJIEHHSI 4i€Ha MAWUCLMIUTIHAPHOI ManaTd, SKUH IPOBOAMB
MepeBipKy, MPO pe3yibTaTHd TEPEeBipKH, MOSICHEHHS aJBOKaTa,
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CTOCOBHO SIKOTO TOPYIIEHO IWCIUILTIHAPHY CIpaBy, 0coOW, sKka
iHilifoBaJla MWTaHHA MpO JUCHMIUTIHAPHY  BIAMOBiJaIBHICTH
aJIBOKAaTa, Ta MOSICHEHHS 1HIINX 3aiHTePEeCOBaHMUX 0Ci0.

AJIBOKAT, CTOCOBHO SIKOT'O TOPYIICHO MUCIMILIIHAPHY CIPaBy, Ta
ocoba, ska  IiHiLilOBaNa MNHUTaHHI NP0  JUCHUILTIHApHY
BIJIMOBiAaJbHICTG aJBOKATa, MAlOTh IPAaBO HA/JaBaTH IIOSCHEHHS,
CTaBUTH TIUTaHHA yYaCHWKAM IIPOBa/DKEHHS, BHCIOBIIOBATH
3amepeyueHHs, MOaBaTh JOKa3W Ha MIATBEPIKEHHS CBOIX TOBOJIIB,
3asIBJIATH KJIOTIOTAHHS 1 BIJBOAM, KOPHUCTYBaTHCS IPABOBOIO
JIOTIOMOTOF0 aJ[BOKATa.

VY pa3i HEMOXXIHMBOCTI 3 TMOBAXHHX NPUYMH OpaTH ydacTh y
3acigaHHi KBajiQikamiiHO-AUCUUILTIHAPHOT KOMicii aJBOKaTypH
aJIBOKAT, CTOCOBHO SIKOTO PO3TJISAAETHCS CIIpaBa, MOXKE HagaTH IO
CyTi MOpPYIIEHNX MUTaHb MMHACHMOBI MOSCHEHHS, SKi IOMAIOTHCSA 0
MaTepialiiB CrpaBH.

HesBka agBokara uM ocoOM, sKa IHIIUIOBAJIA IHUTAHHA
TUCITUIUIIHAPHOI  BIATIOBIMATBHOCTI  amBOKaTa, Ha  3acigaHHS
TUCITUIUTIHAPHOT TMajaTH KBadidiKariitHO-TUCITUIUTIHAPHOT KOMicil
aJBOKaTypu Oe3 MOBaXHUX NPUYMH 32 YMOBHM HasBHOCTI JOKa3iB
3aBYACHOT'O TOBITOMJICHHS 3a3Ha4eHHX Oci0 Mmpo Micle, MeHb 1 Jac
3acilaHHs He MEPEeIIKOKAE POy TUCIMILIIHAPHOT CITPaBH.

3a Takux O0OCTaBHH, BpPaxOBYIOUM Te, IO (aKTH BUYMHEHHS
JUCHHILTIHAPHOTO TPOCTYNKY Yy BUTISAL TOPYUICHHS MPUCATH
anBokara Ykpainu, [IpaBun agBOKaTChKOi €TUKW Ta HEJOTPUMAaHHS
BHMOT 3aKOHY Yy  CBOEMY TPHUBAaTHOMY JKWTTi, MiATBEPHKEHI
MaTepiajJaMH TUCIUILTIHAPHOI CIpaBu, CyJ MIWIIOB BHCHOBKY, IO
pimenHs  Bumoi — kBamidikamiiHO-IUCIUIUTIHAPHOT  KoMicil
anBokatypu Bix 11.12.2014 € Takum, sSke TPUAHSTE BiIIMOBITHO IO
BuMor 3akony Ne 5076-VI, a migcraB s BHU3HAHHS HOTO
MIPOTUIPABHUM 1 CKacyBaHHS y XOJi PO3TISAAY CIpaBU CYIOM He
BCTAHOBJICHO.

OkpemMo cyn 3a3Hadae, [0 aJBOKaTypa B YKpaiHi - 1Ie
HEEepKaBHUK CaMOBPSAHUI 1HCTUTYT, SIKHH CAMOCTIHHO BHUpILIye
MMATAaHHS CBOEI OpraHizallii Ta MisTbHOCTI. BupimeHHs muTaHb, 10
CTOCYIOTBCSI  JTMCHIMIUTIHAPHOI  BIATOBIMANBHOCTI  QJBOKATiB B
VYkpaiHi, 3aKOHOM BiIHECEHO bi (o) BUHSTKOBOI KOMIIETEHIIIT
aIBOKATCHKOTO CaMOBPSAYBaHHSI B 0co01 BiJIITOBITHOT
KBaTiGiKaiHO-TUCITUTUTIHAPHOT KOMICIi aJBOKaTypH.
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IIpu LbOMY MPaBOMOYHICTH BiAMOBITHOT
KBaJTiiKalifHO-AUCIUILTIHAPHOT KOMICii Ha BIAacHMH poO3Cyna 3a
HaCJiAKaM{ OLIHKU 0OCTaBUH 1 (paKkTiB MPUIHATH PiIEHHS 38 CBOEIO
MIPaBOBOIO TPHUPOJIOI0 € NUCKPCIIMHUM ITOBHOBAXCHHSM, I SKUM
PO3YMI€ThCS  MOMXJIMBICTH  Cy0’€KTa  BIIQJHMX  ITOBHOBaXKCHb
CaMOoCTilHO (Ha BIacHUI po3cyn) oOpaTH OIWH 3 KiNBKOX IOPHIUYHO
JOITyCTHMUX BapiaHTIB YIPaBIiHCHKOTO PIilIEHHSI.

Cyn, mepeBipsroud pINICHHS, Tif0 94U OE3MisUIBHICTh CyO’ €KTa
BJIQJIHAX TOBHOBR)KEHb HA BINMOBIJHICTh 3aKPITUICHUM YaCTHHOIO
3 crarTi 2 Kognexcy aIMIHICTPaTHBHOTO CyJTOYNHCTBA
YKpaiHu KpuTepisaM, He BTPYUA€ThCS y AUCKPEIiio (BUTBHUN PO3CY)
BJIaJHUX MOBHOBAXCHb 11032 MEXaMH TMEpPEBIPKH 3a Ha3BaHUMH
KPHUTEPISIMH.

[TpuHIMIT po3moiay Baaw 3anepedye HaJaHHS aaMiHiCTPaTHBHOMY
Cyly  aJMIHICTPaTUBHO-IUCKPEIIIMHUX  IOBHOB&XCHb.,  €IMHUM
KpUTEpieM 3IiMCHEHHS NpaBOCYIs € TpaBo. ToMy 3aBIaHHSIM
aIMIHICTPAaTHBHOTO CYAOYMHCTBA 3aBXIM € KOHTPOJb JETaabHOCTI.
IlepeBipka MOIIBHOCTI TEPECTyNae KOMIIETEHIIO aMiHICTPaTHBHOTO
CyAy 1 BHUXOAUTH 3a MEXI 3aBJaHHSA aJIMIHICTPATUBHOTO
CyJOYHHCTBA.

OTtxe, MIPaBOBY OIIIHKY pilIeHH O Buoi
KBaJTi(iKaifHO-AUCIUILTIHAPHOT KOMICIT aJBOKAaTypH MPO Meperiisg
pimeHHs  KkBamiikauiiHO-AUCHMIUTIHAPHOT KOMicii axBoKaTtypu
Kuicbkoi obOmacTi Ta NPUHHATTA HOBOIO  PIMICHHS  TPO
3aCTOCYBaHHS JI0 aJBOKaTa JUCIHUILIIHAPHOTO CTATHEHHS CyJ Halaec
BHKIIFOYHO y KOHTEKCTI JOTPHUMAaHHS BiNIMOBIAHOI TpoIenypu, HE
BTPYYAIOUHCh Y HaJaHy BiAMOBiZaueM IOPUAWYHY OIIHKY JOKa3am,
3i0paHMM y XOAiI TpoUEaypH MPOBENEHHS MEPEeBIPKH BiIOMOCTEH
Npo JWCHUIUTIHAPHUWK MPOCTYNMOK aJBOKAaTa Ha MpeaMeT iX
JIOCTaTHOCTI.

3a 3aragbHUM TPaBWIOM, IO BHUIUIMBAE 3  MPHHIUITY
3MarajbHOCTi, KOXHa CTOpPOHa TIOBMHHA TMOJATH JOKa3d Ha
MiATBEP/DKEHHST OOCTaBHH, Ha SKi BOHA IIOCHJAETHCSA, abo Ha
CIPOCTYBaHHS 00CTaBHH, PO SKi CTBEP/KYE iHIIIa CTOPOHA.

BignoBimno mo wactmam  apyroicrarri 71 Kogmekcy
aJIMIHICTPaTUBHOTO CYIOYMHCTBa YKpaiHH, B aJAMIiHICTPAaTUBHUX
CIpaBaX TIPO MPOTHIPABHICTh PillIeHb, MiH YH OE3TiITHHOCTI
cy0’exkTa BIAAHUX ITOBHOBXCHH OOOB’SI30K IIMOJO OKA3yBaHHS
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MIPaBOMIPHOCTI CBOTO PIIIEHHS, Aii YM OEe3MiIsUTBHOCTI MOKIAJAEThCS
Ha BIJNOBiAaya, SIKIIO BiH 3amepedye NPOTH aAMiHICTPATHBHOTO
II030BY.

Hanmexxamx 1 [moCTaTHIX [OKasiB, SKi O CBIIYWIA  TIPO
MPOTHUIIPABHICTh OCHOPIOBAHOTO  pillIeHHS, TI03WBa4 MiJ dYac
PO3TIIsAAY CIpaBy HE HAAAB.

CucrteMHO mpoaHali3yBaBIIM NPUIKMCH 3aKOHOJABCTBA YKpaiHH,
110 OyIM YMHHUMH Ha MOMEHT BUHUKHEHHS CITIPHUX IPaBOBITHOCHH
MK CTOpPOHAMHM, 3Ba)Kal0Ud Ha B3aEMHUN Ta JOCTAaTHIM 3B’S30K
IOKa3iB 'y 1X CYKymHOCTi, CyHI [MIAIIOB BHUCHOBKY, IO
aJAMIHICTpaTUBHUN T030B HEOOIPYHTOBAHWH Ta 3aJI0OBOJICHHIO HE
migisrae’ .

VY eBpomeiicbkuil KpaiHax mepenOayeHO MIMPIIUI Mepemik
JUCLUILTIHAPHUX CTSITHEHb 3a BUMHEHHS aIBOKaTOM
JUCUUILTiHApHOTO mpocTynkKy. Hampuknan y Jlutei 3a mopymeHHS
BuMor 3akoHy «IIpo anmBokarypy», JIMTOBCBKOTO KOAEKCY YECTi
aZIBOKATIB, a TaKOX IMpodeciitHol MOBEAIHKN 10 aIBOKATIB MOXYTh
OyTH 3aCTOCOBaHI HACTYIIHI AUCHUILTIHAPHI CTATHEHHS: OCY/, JOTaHa,
rpoMaJiChka JIOraHa, BU3HAHHS HEMIWCHUM pimeHHS JIUTOBChKOT
acomujanii agBOKATiB PO BU3HAHHS 0coOu axBokatoM”. Y ITombuii Ha
aJIBOKaTa 4M MOMIYHUKA a/IBOKAaTa MOXKYTh OyTH HaKJIaJeH]1 HaCTyIIHI
JUCUUIUTIHADHUX ~CTSATHEHHS: TONEpeKEHHs, JoraHa, mrTpad,
3yHNUHEHHs Npo¢eciifHoi AisNbHOCTI Ha Mepiof Bill TPHOX MICSLIB 110
I'SITH POKIB, BUKIIOYEHHA 3 agBOKAaTypd. Pa3om 3 TUM, 3aKOH
nepenbagae JAOJATKOBI CTATHEHHS, AKi MOXYTh OyTH HaKJIaJCHI
pa3oM 3 ocHOBHUMH. Tak, y pasi HakjJaJeHHs JOraHd i mrpady
aJBOKAaT BTpadae MpaBo OyTH OOpaHWM 10 OpraHiB aJABOKATYpH
OPOTSTOM TPHOX POKIB 3 JaTH BCTYIy B CHIy pilleHHS, a
JNOJAaTKOBUM IHCUUILTIHADHAM 3aX0/J0M BHUXOBHOTO XapakTepy Y
LBOMY BHUNAAKy Moxe OyTu 3a00opoHa HaTpoHAaTy Ha CTPOK BiA
OIHOTO 10 I’ SITH pOKiB3 .

! HocranoBa OkpysKHOro agMiHicTpaTHBHOTO cymy Micta Kiesa Bix 21 mumms 2017
poky. URL: https://reyestr.court.gov.ua/Review/67854560
% 3akon JIMTOBCHKOI PecriyGuiku «IIpo anBokatypy», mnpuitHatHii BepxoBHOIO
Panoro JIutocekoi PecriyOuiku 18 6epesns 2004 poky.
3 Bakon «IIpo amBokatypy», npuiinsTuii CeiiMoM pecryGiku Tonbima 26 TpasHs
1982 poky.
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3akoHOAAaBCTBO ABCTpii mependayae CUCTEMY OCHOBHUX Ta
JOAAaTKOBUX JUCIMILUTIHAPHUX CTATHEHB. J]0 mepImX HalexKaTh:

1) mucpMoOBa J0TaHa;

2) mrpad y po3mipi 1o 45 Tuc. €Bpo;

3) npu 3yNnUHEHHS aJBOKATCHKOI AisUTHOCTI 0 OJTHOTO POKY;

4) mo30aBJICHHs MpaBa Ha 3alHATTS aJBOKATCHKOIO IisUTBHICTIO.
Cepen ITOIaTKOBUX, SIKI MOXYTh 3a] CTOCOBYBaTHCS TOpSa 3
OCHOBHUMH, MOXHA BIJMITHUTH: MOHITOPUHT MisUTLHOCTI aJ[BOKaTa,
TUMYacoBa 3a00pOHA HaJaBaTH TPABOBY JOIOMOTY B OKPEMHX
BUJAX CyJIOYMHCTBA, HABYAHHS CTaKEPiB TOLIO .

Cxoxoro € npaktuka [IBeiinapii, sika Mae Maiike Takuidi caMuit
CIIEKTP JWCUMILTIHAPHUX CTSATHEHb, IPOTE BIAPI3HAETHCS IX TPUBAIICTIO.
30kpemMa, TPHU3YNUHEHHS 3aHATTS  aJBOKATCHKOK  JiSUIBHICTIO
3aCTOCOBYETHCSI HA CTPOK A0 2 POKiB. 3 MPUBOAY TPUBAIOCTI TAKOTO
CTSTHEHHSI TaKOK HEOOXIAHO BiAMITUTH NpakTHKy PpaHiii, B sKii
HOro 3acTocyBaHHS 3IIHCHIOBATUCS Ha CTPOK A0 3 pokiB. Ilpore B
ocTaHHiil Kpaini He nepenbayaeThcs cucTeMa mrpadis’.

[poueaypa mucruuiiHApHOT BIAMOBINAILHOCTI aJBOKAaTa MAae
BIANOBiAaTH  CTaHIApTaM  HE3aNEXKHOCTi,  HEYyNepeIKeHOCTI,
MPO30POCTi, CHPABEAJMBOCTi, PO3YMHOCTI CTPOKIB PO3IIsLY,
Mpe3yMILii HEBUHYBAaTOCTI Ta IHIIMM TapaHTisM HaJIEKHOTO
CYIOYHMHCTBAa 1 BH3Ha4yaTHCs Oe3mocepenHbO 3aKoHOM. [lim wac
OLIIHIOBAaHHA OyAb-KOI 3aCTOCOBYBaHOI 10 aJBOKaTa MpOLEAYypH
Tpeba aHamizyBaTH ii BiANOBIAHICT BUMOTaM HAaJIGKHOTO CYOy Ta
NPUHOMITY TPaBOBOi BU3HAaueHOCTi. BincytHicts onHiel abo
JEKUIbKOX 13 HaBEeJCHWX BHMOT Y IOPWAWYHIA TpOLEAypi, IO Mae
3aCTOCOBYBATHCS JI0 MPEICTaBHUKA aABOKATCHKOI Mpodecii, CTaBUTbH
IiJ] CYMHIB 3aKOHHICTb 1 JIETITUMHICTh OCTAHHBOI 1 MOKE TOCITYKUTH
TiICTABOIO /T OCKAPIKEHHS il pe3yIbTaTiB 10 Cymy .

bypnak.b.M. [lucuummiiHapHa BiINOBINAJBHICTD aJBOKATIB YKpalHU: LUIIXH
BIOCKOHAJIEHHS Ha OCHOBI mpakTuku kpain €C. Adsoxkamypa Yxpainu: cyuacnuii
cmawn ma nepcnekmugu possumxy : mamepianu Il Miscnap. nayk.-npakm. koug. (M.
Xapkis, 17 rpya. 2020 p.) / [penxon.: T. b. Binpunk (rosnosa) Ta iH.]. — XapkiB :
IIpaBo, 2020. — 490 c.
2 Binpunk T. B. JlucuumuiHapHa BiAMOBiNANBHICTE aJBOKaTIB B kpaiHax €C Ta B
VYxpaiau // @opym npasa. —2015. — Ne4. — C. 38-44.
3 Opuapenko O. M., Kopanbopa S1.O. JlucuuruiinapHa BiAnoBinanbHicTh ajBokara:
MUCKyCiiiHI  nuraHHa. HaykoBuit  BiCHUK — MidcHapoOHo20 — 2yMAaHimapHozo
yuigepcumemy. Cep.: FOpucnpyoenyiz. 2019 Ne 40. C. 168-171
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1.5. IlpunuHeHHs Ta 3yNNUHEHHS aABOKATChKOI AifJILHOCTI

VY Tlocranosi KacamiifHoro agMiHiCTpaTMBHOrO CyIny y CKIami
Bepxosroro Cymy Bix 05 mucromana 2018 poky' BKkasyerbcs, 1o
MUTaHHS 3alHATTS  aJBOKATCHKOIO  JISUTBHICTIO  PETyJIIOKTHCS
3akoHoM Ykpaiau «[Ipo agBokaTypy Ta aJBOKAaTChKY HiSUTEHICTB
Bim 05.07.2012 Ne 5076-VI (mami - 3akon Ne 5076-VI), 3rimao 3i
cT.13 sKOTO, amBOKAT, SKWH 3IHCHIOE aJIBOKATCHKY MisUTBHICTB
IHAMBIIyaJIbHO, € CAMO3aWHATOK 0CO00I0. AJIBOKAT, SKUW 3/I1HCHIOE
aJIBOKAaTCHKY MiSUTBHICTD 1HAWBIMyadbHO, MOXKE BIIKPHBATH PaXyHKH
B 0aHKaX, MaTH MEYaTKy, MTaMITH, OlaHKu (y TOMY 9HCII opAepa) i3
3a3Ha4eHHSIM CBOTO MpI3BUILA, iIMEHI Ta M0 0aThKOBi, HOMeEpa i IaTH
BHJIa4i CBIJIONTBA MIPO MPABO HA 3aHATTS aJBOKATCHKOIO JisUTHHICTIO.

BigmoBigro mo m. 1 4. 1cr. 31 Bkasanoro 3akoHy, MpaBO Ha
3aHATTS aBOKATCHKOIO AISUTBHICTIO 3yNMHHSETHCS Yy pa3i MOJAHHS
aJIBOKATOM 3asBH TPO 3YIMHHEHHS aJBOKATChKOi misibHOCTI. [IpaBo
Ha 3aHATTS aJBOKATCHKOIO [iSUIBHICTIO 3yNMHHSAETHCS: 3 MiJICTaBH,
nepenbadeHoi MyHKTOM | YacTHHM Tepmioi mie€i crarTi, - 3 JHS
MOJaHHs pajii aJBOKATIB PErioHy 3a aapecor poOoYoro Micis
aJIBOKATa BiMIOBIAHOI 3asBH aaBokaTa (1. 1 4. 3 c1.31).

Pana anBokatiB Ykpainu 3abe3neuye BeleHHS €IHMHOTO pPeecTpy
aJBOKaTiB YKpaiHM 3 MeTow 30upaHHs, 30epiraHHs, OOJiKy Ta
Ha/laHHsI JOCTOBIpHOI iH(opMaLlii PO YUCENBHICTh 1 MEPCOHANBHUH
CKJIaJ aaBOKaTiB YKpaiHW, aJBOKaTiB IHO3EMHHX JepXkaB, SKi
BIAMOBIMHO A0 1HOro 3aKoHy HAOynM TIpaBa Ha  3aHATTS
aJIBOKATCHKOIO MIsIBHICTIO B YKpaiHi, mpo oOpaHi ajgBoKaramu
opraHizamiifHi  (GopMH  amBOKAaTCBKOI  TisSUTbHOCTI. BHeceHHs
BioMocTel 10 €IMHOTO peecTpy aABOKATIB YKpaiHH 3IHCHIOETHCS
paaaMu ajBoOKariB perioHiB ta Pagoro anBokariB Ykpainu (4. 1 ct.17
3akony Ne 5076-VI).

OTxe, MPaBOBMM HACIIIKOM 3YIHHEHHS MpaBa Ha 3aHATTA
aJIBOKATCHKOIO MISJIBHICTIO € HEMOXKIIMBICTD 3aHATTS aJIBOKATCHKOIO
TISUTBHICTIO HA TICBHUH CTPOK, Y TOW 4Yac K HACTIAKOM NMPUITUHEHHS

! Hocranosa Kacauiitaoro aaminictpatissoro cyay y ckmani Bepxosroro Cyay Bix
05 nucromama 2018 poky. AaminicTpatuBHe mpoBamkeHHs NeK/9901/38076/18.
CmpaBa Ne820/1538/17 URL: https://reyestr.court.gov.ua/Review/77661749
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mpaBa Ha 3aHATTS AJBOKATCHKOIO ISUTBHICTIO € HEMOXIIUBICTH il
MOJANBIIOTO 3iMiCHEHHS B3araii, y 3B’S3Ky 3 YUM aHYJIOEThCS
CBIJZIOLITBO HA 3aHATTS aJBOKATCHKOIO iSITHHICTIO.

TakyuM 4YWHOM, 3aKOHOJABENb pO3PI3HAE 3YNMUHEHHS Ta
MIPUITMHEHHS TPaBa Ha 3aHSATTS aJIBOKATCHKOIO JisUTbHICTIO.

Bxkazani 00cTaBUHU BKa3yrOTh Ha TE, IO MOHSTTS «3YIMHHEHHS»
Ta «IPUIHHEHHS» aIBOKATCHKOI AISITFHOCTI MAIOTh Pi3HY IOPUINYHY
TIPUPOY, Ta, BIAMOBINHO, HE € TOTOXXKHHUMH, 3 OTJISAY Ha Pi3HUH
MPOLEAYPHUN XapakTep Ta OCOOJMBOCTI 3aCTOCYBaHHS, a BiATaK
KOJIETisl CYUIiB MIATIIIa BUCHOBKY TIPO Te, IO Jis moJioxkeHb [lopsaaky
OOJTIKy IUIATHUKIB €JMHOTO BHECKY HAa 3aralbHOOOOB’SI3KOBE JIEpKaBHE
colliaJibHE CTpaxyBaHHS, 3aTBEpPIKEHOTO Haka3oM MiHicTepcTBa
¢inanciB  Ykpainm Bim 24.11.2014 Ne 1162, ski peryimomTh
0COOJIMBOCTI camMe TPHITMHEHHS He3alekHoi HpodeciiHol TisTTBHOCTI 3
BIJIMOBIIHUMU 3000B’I3aHHSAMH, HE MOXKE OyTH PO3MOBCIOKCHO Ha
CHipHi BITHOCHHH 1100 3yIHHEHHS aABOKATCHKOI IisIBHOCTI.

B inmiit Ilocranosi KacamiiiHoro aaMiHiCTpaTHBHOTO Cyay
cknani BepxoBroro Cymy' 3a3HaumB, IO «aJBOKaTy, SIKHMH Mae
JII0Y€e CBIJIOITBO MPO MPABO HA 3aMHATTS aJBOKATCHKOIO JISUTBHICTIO,
HaJaHa 3aKOHOM MOJKJIMBICTH 3abe3medyBatu cebe poboToro. ToOTo
aZBOKaT € 0co0oro0, sika 3adesreuye cebe poOOTO CcaMOCTIiHO,
HaJCKHUTh 10 3aHHATOTO HACEIEHHA Ta HE MOXKe OyTH BHU3HAHUM
0e3poOITHUMY.

Haromicts, B yxBami Bim 28.04.2015 'y cmpaBi Ne
2a-15922/12/2670 BAC Yxpainu AIHIIOB iHIIOTO BHCHOBKY: IS
BCTAQHOBJICHHS, YW BiTHOCHUTHCS TO3UBA4 JI0 CaMO3aHHSATOrO
HaceJeHHs, Ta, BIONMOBIAHO, JIA BHPINICHHI WHUTAaHHSI TIPO
MOKJIMBICTh HaJlaHHS HOMy cTaTycy 0e3poOiTHOTO, BIAMOBiZaY MaB
BCTAHOBUTH, 4YH (PAKTUYHO TIO3WBAY 3/IHCHIOE  aJBOKATCBHKY
IisueHICTE y popMmax, nmependadeHnx 3aKOHOJABCTBOM, a TAKOXK UM
3MIACHIOE BiH He3aIeXHY NpodeciiiHy AisUIbHICTE B PO3yMiHHI
INonatkoBoro koaekcy Ykpainu. HaTomicTh, BinoBinaueM BKa3aHi
00CTaBHUHH HE BCTAHOBIIFOBAIIUCS, TOA1 K BUCHOBOK TIPO 3IiHICHEHHS

! Hocranosa Kacauiitaoro aaminictpatissoro cyay y ckmani Bepxosroro Cyay Bix
19 rpynns 2018 poxy. AnminictparuBHe nposamxeHHs NeK/9901/53858/18. Cripasa
Ne802/1206/17-a URL: https://reyestr.court.gov.ua/Review/78715897
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[I03WBAYe€M aIBOKATCHKOI IISIILHOCTI 3pOOJICHO BHKIIOYHO Ha
mificTaBl HasBHOCTI Y HBOTO CBIJIOLTBA NPO NPaBO Ha 3alHATTS
aJIBOKATCHKOIO JISUTBHICTIO, IO € OE3MiJCTaBHUM JUIS MPUHHSATTS
Haka3iB Mpo NPUMUHEHHS BHUILIATH JOTIOMOTH MO 0e3poliTTIo Ta
LI0/I0 TIOBEPHEHHS HE3aKOHHO OTPUMAaHUX KOIITIB 0€3p00iTHIMY.

VY cratti 31 3akony Ykpainu «IIpo aaBokaTypy Ta aJBOKaTChbKY
TiSUTBHICTEY) BH3HAUEHO ITiICTaBH MIPUITMHEHHS Ta TOHOBJICHHS ITpaBa
Ha 3aHATTS aJIBOKATCHKOIO AISUIBHICTIO. 30KpeMa, y pa3i 3yMUHEeHHS
mpaBa 3 TMiACTaBM TOJAHHA aJBOKATOM 3asBU INPO 3YIHHEHHS
aJBOKATCHKOI JIiSITBHOCTI, TaKe IMPaBO TOHOBIIOETHCA 3 JHA,
HACTYITHOTO 3a THEM OTPHMAaHHS paJIol0 aJIBOKATIB PETIOHY 3asiBU
aJiBOKaTa TMpoO TIOHOBJICHHS IIpaBa Ha 3aHATTS aJBOKAaTCHKOIO
JUSIIBHICTIO.

BepxoBuuii Cyza Bxe po3risigaB COpaBy 3a IO30BOM ILIEHTPY
3aHATOCTI JIO ajJBOKaTa MpO CTATHEHHsS 30UTKIB 3a MOAIOHUX
(aktnuanx oOcrtaBuH (cmpaBa Ne 750/9213/16-u, moctaHoBa Bif
31.05.2018) i 3poOuB TaKi MPaBOBi BUCHOBKU:

aJBOKATChKa JiSUTBHICT € HE3aIeXXHOI NpoQeciifHO0
JUSUTBHICTIO BiAMOBiAHO 10 3akoHy Ykpainu «IIpo amBokarypy Ta
aJIBOKATCHKY MISUTBHICTE», a TOMY BIIIOBigad HE MOXKE BBAXKaTHCS
HE3aHATOI0 0CO00I0 3 Yacy OTPUMAaHHS HEI CBIJONTBA MPO MPaBO
Ha 3aHATTS aJJBOKATCHKOIO JIISUTBHICTIO, HE3AJICIKHO BiJl 4acy B3SATTS il
Ha 001k opranamu [lepxaBHoi ickanbHOI ciry>x0n YKpainu.

1.6. IIpaBoBuii cTaTyc iHO3eMHOI0 aIBOKaTa B YKpaiHi

3akoHoM VYkpainm «IIpo azBokaTypy Ta  aJBOKaTChbKy
mismeHicTH»' Y 2012 porti G0 3aHpOBaIKEHO IHCTUTYT 1HO3EMHOTO
aJIBOKaTa, 110 JO3BOJWIIO 3/IHCHIOBATH aJBOKATCHKY AISUILHICTH B
VYkpaini ocobam, siki HaOynu craTyCy aiBokaTa B iHIIIM KpaiHi.
Ilompu cBOIO TMpOTpecHBHICTh, BIH He HaOyB HIMPOKOTO
PO3MOBCIOJIKCHHS Ta HE BiJ3HAYAETHCSI MiJTPUMKOIO MPEACTABHUKIB
BITYM3HAHOI aABOKATYPH.

3akoH VYkpainu «IIpo amBokaTypy Ta aJBOKATChKy MisUIBHICTB». Bimomocrti

BepxoBHoi Panu (BBP), 2013, Ne 27, cT.282. URL:
https://zakon.rada.gov.ua/laws/show/5076-17
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Tl'apanTii mpodeciitHoi MisUTBHOCTI 1HO3EMHHX aJBOKATiB B
VYkpaiHi MOXHa BU3HAUUTH SIK BHYTPIIIHBO Y3TOIKEHY CUCTEMY
IIPaBOBHX 3acO0iB 1 yMOB, MOKJIWKAHUX 3a0e3MeuyBaTH ITOBHOILIHHY
Ta OE3MEepelIKOAHy peali3alil0 BKa3aHUMH aJBOKaTaMH CBOiX
npoeciiHUX mpaB Ta 00OB’SI3KIB IiJ Yac 3A1IMCHEHHS aJIBOKATCHKOL
JisUTBHOCTI Ha TepuTopii YKpaiHu B 00cs31 Ta MOPAIKY, BU3HAYCHUX
MIXKHApPOJHUMH JIOTOBOpaMH YKpaiHM 3 MUTaHb TPaHCKOPJOHHOTO
HaJaHHA [TPABOBUX IOCIYT Ta ii HAI[IOHATBHUM 3aKOHOJIAaBCTBOM IIPO
aJIBOKATypy Ta aJIBOKATCHKY JiSTBHICTB .

InozemHOMy  amBokaTy, mnpodeciiiHa  IisUTBHICTE — SKOTO
jeranizoBaHa B YKpaiHi y BCTAHOBJICHOMY 3aKOHOM MOPSIIKY,
TapaHTy€eThCSI MOKIMBICTH OE3MEPEIIKOTHOTO HaJaHHS MPaBOBUX
MOCTYT, TOB’S3aHUX 13 3aXHUCTOM ab0 NPEICTaBHHUITBOM Y BCiX
BUAAX CYAOYMHCTBA, INPABOBUM KOHCYJIBTYBaHHSM, CYIPOBOAOM
TSUTBHOCT1 KIIIEHTIB, CKJIQJaHHSIM 3asB, CKapr, MPOIECyallbHUX Ta
IHIIMX JOKYMEHTIB MPaBOBOTO XapakTepy. Y 3B’S3Ky 3 IIHM
1HO3eMHOMY aJBOKATy SIK TIOBHOIIPAaBHOMY YYAaCHHUKY NPOBAKEHHS
y BIITOBiIHOMY MPOLIECYaTbHOMY CTaTyCi (3aXHCHUK, MPEACTaBHHUK,
0co0a, 110 HaJa€ MPaBHUYY JOTIOMOTY) TapaHTYEThCA PIBHICTH IpaB
3 IHIMMHU HOro y4yacHUKaMH, JOTPUMAaHHS 3acall 3MarajibHOCTI Ta
cBOOOIM B HaJaHHI JOKa3iB Ta JOBEIEHHI iX MepeKOHIMBOCTI. [Ipn
UBOMY  3a0OpOHSIOTBCS  OyAb-sIKi BTpY4YaHHS 1 TEPELIKOIH
3MIHCHEHHIO TpPOQeEciiHOi MisSIBHOCTI 1HO3EMHUM aJBOKaTOM Ha
TepuTopii YKpaiHM, a TakoX BTPyYaHHS Y MPaBOBY IO3MIIiIO
1HO3EMHOT'O aJIBOKaTa, BHECEHHs WIOAO0 Hel TOAaHHS CIIiIYuM,
IIPOKYPOPOM, a TaKOX BHHECEHHS OKpPeMOl yXBanu (IIOCTAHOBH)
cyny’.

Pozminom VIII 3akony mependadeHo mpouenypy 3OifiCHEHHS B
VYkpaiHi aIBOKaTChKOI JisSUIBHOCTI aJIBOKATOM 1HO3EMHOI JIepKaBH Ta
O0COOJIUBOCTI  CTaTyCcy ajBokKara 1HO3eMHOI jepkaBu. Tak,

! Tonuapenko B.C. Tapamtii mpogeciiiHOi JisSIBHOCTI iHO3EMHHX aIBOKATiB B
VYxpaini.  Bichux  xkpuminanvmoeo  cyoouuncmea ~ Ne  4/2018  URL:
https://vkslaw.knu.ua/images/verstka/4 2018 goncharenko.pdf
2 Tonuapenko B.C. Tapautii mpodeciiiHOi AisIBHOCTI iHO3EMHHX aJBOKATIB B
VYkpaiHi. Bicnuxk  kpuminanenoco — cyoouuncmea — Ne  4/2018  URL:
https://vkslaw.knu.ua/images/verstka/4 2018 goncharenko.pdf
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a7BOKAT iIHO3EMHOT Jep’KaBW, SKHA Mae HaMmip 3IiHCHIOBATH
aJIBOKATChKY MiSUTBHICT Ha TEpHUTOpii YKpaiHH, 3BEpTAEThCA [0
KBaTi(iKamiHO-TUCITUILUTIHApHOT KOMicii aIBOKaTypu 3a MicIeM
CBOTO IPOXHBAHHS 4M NepeOyBaHHS B YKpaiHi i3 3asBOIO Mpo HOro
BKJIFOUCHHS 70 €IMHOTO peecTpy aaBoKaTiB Ykpainu. Jlo 3asBu
JIOJTAIOTHCS JJOKYMEHTH, IO IiATBEPKYIOTh MPABO TAKOTO aJBOKATa
Ha 3aHATTSA aJBOKATCHKOIO MISUTHHICTIO Y BIiATOBIAHIN iHO3EMHII
nepxaBi. Ilepemik TakmxX OKYMEHTIB 3aTBEpUKYEThcs Pamoro
aZBOKATIB YKpaiHH.

Kgamidikamiitna manata kBaii¢ikaniiHO-TUCIHILTIHAPHOT KOMicCiT
aJIBOKaTypy PO3IJISIIA€ 3asBy Ta TMOJAHI aJBOKATOM JIOKYMEHTH
MPOTATOM JISCATH JIHIB 3 JIHS iX HAJXOJDKCHHS Ta 3a BiJICYTHOCTI
IIiJICTaB, TIepen0adeHNX YaCTHHOI YETBEPTOIO ITiEl CTATTI, MpUitMae
pImIeHHS TPO BKIIOYEHHS TAKOTO aaBoKaTa M0 €IMHOTO PEECTPY
aZgBOKaTiB YKpaiHW, MpO IO MPOTATOM TPHOX IHIB NHCHMOBO
MOBIIOMJISIE  aBOKATa iIHO3€MHOI Jep>KaBU Ta BIINOBIAHY pany
aJIBOKaTiB perioHy. Paga agBokaTiB perioHy 3abe3nedye BHECEHHS
BIJIOMOCTEH PO TAKOro aJBOKaTa /0 CIWHOTO PEECTPY aJBOKATIB
Ykpainu.

AJITBOKAT IHO3EMHOI JIep)KaBM MOJKE 3BEpPTaTHCS OO OpTraHiB
aJIBOKaTCHKOTO CaMOBPSAIYBaHHA 3a 3aXHCTOM CBOIX MpodeciitHmx
mpaB Ta OOOB’sI3KiB, OpaTH ydYacTh Yy HaBYAILHO-METOJUYHUX
3axo/laXx, IO MPOBOAATHCA KBadi(ikalidiHO-AUCIUTUTIHAPHUMHE
KOMICiSIMU ajiBOKaTypu, Buiorw kBamigikaiiiHo-IHCIUIITIHAPHOO
KOMICIEI0 aJBOKAaTypW, paJaMH aJBOKaTiB perioHiB, Pamoro
anmBoKaTiB  YKpaiHM Ta HallioHanhbHOIO acolIiamiero  aaBOKaTiB
VYkpaiunu.

Ha angBokaTtiB iHO3eMHUX AepiKaB, SKi 3IMCHIOIOTH aJIBOKATCHKY
IisUTBHICT, B YKpaiHi BiAmoBigHO j0 3akoHy Ykpaiau «IIpo
aJIBOKAaTypy Ta aJBOKATCHKY MISUTbHICTBY, MOIIMPIOIOTHCS BUMOTHU
uux I[TpaBui, a TakoX BUMOTM €THUYHHMX Ta JCOHTOJIOITYHHUX HOPM,
SIKHMH KepYIOThCSI aJBOKATH B KpaiHi IXHBOTO noxomkenns'. Ha
aJBOKATiB IHO3EMHHMX  JIep>KaB, SAKIIO BOHH  BXOAATH 1O

! IIpaBuna aJIBOKAaTChKO1 €THUKHU. URL:

https://zakon.rada.gov.ua/rada/show/n0001891-17#Text
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€pomneiicrkoro Corozy Ta/abo €BpOIEHCHKOTO CITIBTOBAPUCTBA TIPH
3MIACHEHHI HHMH aJBOKAaTChKOI iSIIBHOCTI ab0  OyIb-sIKUX
npodeciiHuX KOHTaKTiB B YKpaiHi (He3alaekHOo Bin iX ¢ismaHol
OPUCYTHOCTI TpH 1bOMY Ha Tepuropii VYKpaiHM) TakKox
nomuproeTbest Ais Komekcy TMOBemiHKHM €BPONMEHCHKUX aJBOKATIB.
ChiBBiJHOIIEHHS 1 KOpemALis pi3HUX JDKeped JCOHTOJIOTIYHUX
CTaHZAPTIB Mae 3IIHCHIOBATHCH 3a MPHUHIMIIAME, 3aKPIIUICHUMH
uumu [IpaBunamu.

V pasi nopymenns sumor nux llpaBun abo Komekcy moBeminku
€BPONEMCHKNX aJBOKATIB  aJBOKAT IHO3EMHOI JIep)KaBU, SKUAN
3MIACHIOE  aJBOKATCbKY JIsUIBHICTH B YKpaiHi, MOXe OyTH
NPUTATHCHUH 10 JUCIUILIIHAPHOT BiJIOBINATBHOCTI BIiJOBITHO
1o 3akoHy Ykpainu «IIpo anBokaTypy Ta afBOKaTChKY JiSUTbHICTEY.
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TEMA 2. CIIEIJAJIIBAIIIA IHCTUTYTY AABOKATYPH

2.1.Cknaoogi enemenmu incmumymy cneyianizayii adgoxama.
2.2. Incmumym cneyianizayii a0soxamypu y poMano-eepManCcbKill
ma aHen0CaKCOHCLKIU NPAsoUx Cim sx.

2.1. CknagoBi eJileMeHTH IHCTUTYTY creniasizanii aiBokara

Crernianizaiiisi sBHIIE HE TUIbKUA CYAOBOI BIajJu, aje W I1HIIUX
chep IKUTTEMISITLHOCTI CyCIiIbCTBA. i MeToro € 3ificHeHHS
edhexTuBHOI, TPodeCiHHOl MiSITHHOCTI, CIPSIMOBAHOI HA JOCSITHEHHS
HaiiBuIIOrO pe3ynbTary. llpm nociimkeHHi cremiamizamii Tpeba
aHaJi3yBaTH ii SK Mpouec i MPOAYKTUBHICTb. OCKINBKH 00 €KTOM
TAaKOTO IOCIIPKEHHS € aJBOKaTypa, TO MPOIECOM Y IisUTBHOCTI
aJBOKATypu € Jii, CHOpsAMOBaHI Ha HAJaHHSA KBali(piKOBaHOI
MpPaBHUYOI TOTMOMOTY HIISIXOM CYMJIIHHOTO BHKOHAHHS aJBOKATOM
CBOIX TpaB Ta OO0OB’sA3kiB. IIpOAyKTHBHICTE K TIOJNATaE B
pe3ynbTaTax AisUTBHOCTI aBOKAaTa 3 BUKOHAHHS CBOTX (DYHKITIH.

Creniamizamist, creniaipHa KBadidikamis OynM NpeaMeToM
nocrimkennss M. BeGepa y mpami «Jlifichicts i ictopis»' kpise
MPU3MYy paIliOHAIBHOI JIEMOKpaTii Ha TPUKIA Cremianizamil
JICpKABHOI CITyXKOU.

Creniamnizauis (Big nat. specialis — 0coOIMBHI) — KOHKpETH3ALlis,
neTamizaiis ¢axy, HaOyTTS 0COOOI0 3IaTHOCTI BHKOHYBATH OKpeMi
3aBJaHHd Ta OOOB’S3KM, SKI MalTh OCOOJMBOCTI, B MEXax
cremianbrocTi  Tomo © . Cremiamizamis sk ocoGmuBa  dopma
COITiaJTBHAX BiTHOCHH SIBJISIE co0010 TaKy €THICTH
B32€EMOOOYMOBJICHHUX (PAKTOPIB, AKi BUSBIAIOTHCSA, 3 OTHOTO OOKY, y
3BY)KEHHI chepH JIt0JICHKOT MisITbHOCTI, OOMEKEHH] (PYHKIIIOHATBHUX

YiTKO BH3HAUYEHOMY HAmNpsAMIi, II0 B CyKyIHOCTI JI03BOJI€ IIBHUILIE,

Kommno B. O. Teopis panioHansHoi Oropokparii Makca BebGepa:
comianbHO-dinocodcrka KOHIENTyami3amis ined Bnaaum 3HAHHA. [ yMmanimaphuil
yaconuc. 2005. Ne 3. C. 21-31.URL: http://nbuv.gov.ua/UJRN/gumc 2005 3 6
(mara 3BepuenHs: 28.10.2018)

? Benukuii TIyMauHHil CIOBHHK CY4acHOi YKPAiHCHKOT MOBH. VKNI, i FONOB. Pef.
B. T. bycen. Kuis : Ipnins : BT® «llepyn», 2005. 1728 c.
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AKiCHIIE 1 3 HaWMEHIIMMH BUTpAaTaMU BUPIIIyBaTH OLIBIITY
CYKYIHICTh TIOCTaBIEHHX 3aBAaHb. [Ipomec cmemiamizamii €
00’€KTUBHUM PE3YyJIbTaTOM PO3BHTKY CYCHIJIbHUX BiJHOCHH 1
YTBOPIOE «TEHETHYHY» TKAHWHY BCHOTO COIIaJIbHOTO OpraHi3My,
HOT0 KUBUJIBHE CEPEIOBHIIE 1 PYLIIHHY CHITY.

[MonsaTTs crenianizamis o3Ha4ae po3MOAI mpali Ha npodeciiiuii,
IHOyCTpianpHil, Teorpadivniii, IHCTUTYIIOHANBHIN, OCHOBI;
3MIACHEHHS [MiSUTBHOCTI 3a BY3bKHMH HamnpsSMKaMH{; OIaHyBaHHS
CHCIIaIbLHUMHK  3HAaHHAMU 1 HaBHUYKaMW Yy TICBHIM raiysi;
(hyHKIIIOHATBHUN PO3MOILIT POJe MiX IHIWBITAMH B CYCIIIBCTBI,
CHUCTEMI.

Creniamizaiisi € eJeMEHTOM IPOTPECHBHOTO PO3BHTKY. BoHa
JO3BOJISIE  3BY3UTH cepy TIOACBKOI [iSUIBHOCTI, OOMEXHUTH
IapaMeTpH Ta 30CEPENUTH 3YCHIUIA CyTO Ha KOHKPETHOMY HampsM.
Ile mo3Bosise mimiOparn HaWOLIBII €PEKTHBHI 3acO0M 3IIHCHEHHS
BIJIMOBIHOTO BUJIY MisUTBHOCTI, a TMOTPiOHI pe3yabTaTH € OUIbII
SKICHUMM 1 JOCATaloThCsl 3 HaWMEHIIMMHM 3arpatamu. lIporte
Crieriaiizamiss Ma€ BIAMOBIAHI MeXi, 3a SKUMHU Oymb-ska cdepa
CYCIIIBHUX BIJHOCHH, BU/J] AIsUTLHOCTI TOIIO BTPAYalOTh MOXIIUBICTh
po3BuTtKy. Tomy, cmemiamizamis y Oyme-skiii cdhepi Mae
KOHTPOJIFOBATUCS, PETYNIIOBAaTHCS Ta OKPECIIOBATUCS, a IIe
JOCSITAEThCSL  3aBISKM  BUKOpPHCTaHHIO  yHidikamii.  OTxe,
criemianizanis Ta yHidikalis € mapHIME KaTeropismu'.

Cremiaimizarisi € BaXJIMBOIO TapaHTIEI0 TOTPUMAHHS 3aKOHHOCTI,
AKa CTBOPIOE MOKJIMBICTh, MO-TIEpIe, MPAaBUIBHO 1 KBaJli(hiKOBaHO
BUPILIYBaTH IOPUIUYHI MHUTaHHS, MO-IpYyre — MEPEBIPATH 3 Pi3HUX
CTOPiH 3aKOHHICTH 1 OOTPYHTOBaHICTh FOPUINYHUX PillIeHb (OCKITBKA
OpuaudHi mii momo onmHiel i Tiei caMoi CIpaBuW 3IiHCHIOIOTHCS
pI3HUMH  IOPUIWYHMMH OpraHaMH, HANpHUKIA] aJBOKAaTOM i
MIPOKYPOPOM).

Criertianizariisi mputamMaHHa BCiM cdepaM CyCHITbHUX BiTHOCHH —
€KOHOMIIII, TIOJITHIII, YIIPABIiHHIO, 3aKOHOJJABCTBY TOINO. BuTokaMu
MpaBoOBOi cHemiamizauii € CyCHUIBHMH PO3MOALT Mpaui, PeanbHo

' Monactupcskuit O. HopmaTuBHO-mpaBoBa yHidikamis Ta crermiamizaris:

3araJbHOTEOPETHYHA XapaKTEPUCTHKA. [Ipobremu Oepaxcasomeopenus i 3axucmy
npae moounu 6 Yxpaini : mamepianu XV pecion. mayk.-npaxm. koug. (4-5 mror.
2009 p.). JIsBiB : JIpBiB. Hau. yH-T iM. 1. ®panka, 2009. C. 22-23.
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JICTITAIMOBaHa AV(ePEHITIAIIs BIaJHAX CTPYKTYP, HAIlIOHATLHO-ICpKaBHA
cyBepeHizamis. Ii MeTa - fKkoMora MHOBHE i TOYHE OXOIJIEHHS
PI3HOMaHITHUX OCOOJMBOCTEH, HOBU3HU W JUHAMIKH COIiaIbHUX
TIepeTBOPEHb, BiIOUTTS SKICHOTO CTaHy Takux pedopm’.

Creriamizariisi iCTOpHYHO 3yMOBJICHA, BOHA 3JIMCHWIA 3HAYHUI
BIUTMB Ha PO3BUTOK CYCHiNbHUX BigHOCWH. [IOHSTTS crnermiamizamis
IIMPOKO BUKOPHUCTOBYETHCS B 3aKOHOMABCTBI YKpaiHW, 30Kpema, II.
20 ct. 1 3akony Ykpaiam «IIpo Bumry ocBiTy», «Creriamizamis -
CKJIa[I0BA CIIEI[iaILHOCTI, 1[0 BU3HAYAECTHLCS 3aKJIaJ0M BHIIOI OCBITH
Ta mepexadavdae TpodiTbHY CHEmiaTi30BaHy OCBITHIO Iporpamy
MITOTOBKH 3700yBadiB BHIIOI Ta MICIASAUIUIOMHOI OCBITH» ~ .
Creriamizanist mictutbess B 3akoHi  Ykpaimm «lIpo cymoBy
excrepTu3y»’, 3akoni Ykpainu «IIpo cynoycrpiii Ta craTyc cyamis»
tomo. OfHAK JT0 aJBOKATYPH TaKOT BAMOTH HEMAE.

Ha nanwii yac Mo>KHa BUSBUTH aJIBOKATIB, IO CIICIIATI3yIOThCS B
yCiX Tamy3sx IpaBa, abo aJBOKATiB, IO 3alMalOThCS TIEBHOIO
KaTeropiclo CIpaB BIMMOBITHO 1O CBOEl cHeriamzarii. Ale 5K
KIIIEHTY 3pO3yMiTH, HACKIJIBKH KBaJi(hiKOBaHO HOMy MOXYTh HaJaaTH
JOTIOMOTY 1 B IKii ramy3i?

CporosHi  iCHYIOTH BHU3HAHI  CBITOBUM  CITiIBTOBapHUCTBOM
3araJbHOTNPUMAHATI 3acajad, MPUHIIAIN OpraHi3amii Ta 3MiHCHEHHS
a/IBOKaTCHKO1 TisSUTBHOCTI, YTBOPEHHS 1 (PyHKIIOHYBaHHS aABOKATYPH.
Bonu wmictsaThcs, 30kpema, B OCHOBHHX TIOJIOKEHHSX IIPO POJIb
anmBokaTiB, mpuitHATHX BocekMum Konrpecom OOH y cepmai 1990 p.
CBiTOBI  cTaHAapTH JiSUIBHOCTI  aJBOKAaTypu  IependadaroTh
HE3aJICKHICTh aJJBOKATIB Y MPOLIECi BUKOHAHHS HUMH CBOIX (YHKLIH,
HacamIepes Bif JCpKaBHUX OpPTraHiB, 3aKOHHICTh i KOH(IICHITIHHICTE
aJIBOKAaTChKOI JIsUIbHOCTI, KOMIIETEHTHICTh aJBOKATIB, iX YECHICTb 1
rigHicTh. BOHM 0COOJIMBO HArOJOMIYIOTH HA TOMY, IO MisIBHICTH

! Cinantees E. €. OpramizamiiiHo-npaBoBi mpoGieMs NpHMHIHMMY cremiaisanii

CyniB : amc. ... KaHa. opul. Hayk : 12.00.10 / mayk. xep. I. €. Mapoukin; Har.

opul. yH-T iM. SIpociaBa Mynporo. Xapkis, 2014. 227 c.

% Bakon Vkpainn «[Ipo BHILy ocBiTy». Binomocti Bepxosroi Paxi (BBP), 2014, Ne

37-38, c¢r.2004 URL: https://zakon.rada.gov.ua/laws/show/1556-18

* 3akon Vxpaian «IIpo cynoBy ekcneprusy» Bimomocti BepxoBroi Paqu Ykpainu

(BBP), 1994, Ne 28, c1.232. https://zakon.rada.gov.ua/laws/show/4038-12

* Bakon Ykpainu «IIpo cymoyctpii Ta cratyc cymisy. Bizomocti Bepxosroi Pamu

(BBP), 2016, Ne 31, ct.545. URL: https://zakon.rada.gov.ua/laws/show/1402-19/print
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aJIBOKAaTypy CIIPSMOBaHA TOJIOBHE Ha aJeKBaTHE 3a0e3MedeHHs paB
i CBOOOJ JIOJUHM Ta TPOMAJsSHUHA I[UISXOM HAJaHHS SKICHOT 1
e(eKTUBHOI IOPUIUIHOL onoMory '

YKpailHChbKE 3aKOHOJABCTBO TMPO  agBOKaTypy B  IJIOMY
BIJIMIOBi/Ia€ 3a3HAYCHUM MIKHAPOJHUM CTaHAapTaMm. Tak, ctarts 59
Koncturynii YkpaiHn® mporonocuia MOHAHBAXIHBINY COMIaNbHY
(byHKIIIO amBOKaTypW — 3a0e3ledeHHs IIpaBa Ha 3aXHCT BiX
OoOBHMHYBaueHHS Ta HaJaHHS MPAaBOBOI JOTOMOTH TPH BHPIIICHHI
CTpaB y Cy/ax Ta iHIIMX Jep>KaBHUX OpraHax.

Kpurepiem cremiamizarii € mpeaMeT CHIpHHX MPaBOBIIHOCHH i
BJIaCTHBA HOMy BiJMOBiIHA MpolecyaidbHa Hporenypa. KoHkpeTHi
dopMu peamizamii NPUHIMUIY CHeMiai3alii IHAMBIAyaIbHI IS
KOXKHO{ JIep:KaBH, OCKITBKH € Pe3yJIbTaTOM ii iCTOPUIHOTO PO3BUTKY,
TPaJHINi, PO3BUTKY IPABOBOI CHCTEMH 1 COIliaIbHO-€KOHOMITHOTO
CTaHy CychiabcTBa. [lepen €BpONEHCHKUME — JIepiKaBaMu, SKi
HelloJaBHO YBimm 1o Pamm €Bpomm abo no €BpomnerchKoro
Corozy, TakoX TIIOCTall0o  3aBJaHHSA  peaji3amii  NPUHIUIY
crierianizarii y moGy10Bi cy1oBoi cucTemu.

AZIBOKaT MOXKE CIieliali3yBaTHCsl Ha MEBHHUX Tally3sSx IpaBa Ta
3aiiMaTHCs CBOEIO MPOodeciero BIAMOBITHO IO CIIEIiai3arlii.

3micT cmemiamizamii SK TPUHIMITY OpraHizamii aJBOKaTypH
MOJISira€e, IMo-TMepiie, Yy 30BHIIMIHBOMY BiJIOKPEMIJIEHHI OprasiB
aJIBOKaTCHKOTO CaMOBDSIyBaHHS, SKi peami3yloTh pi3Hi QyHKIii
(IpecTaBHUIIBKI, KBATI(IKAITIHHI, JUCIATUTIHAPHI, KOHTPOJIHHO-PEBI3ikHI
TOILO); CTBOPEHHI 1 HaJaHHI OpraHi3aliiHiMKu (GOpPMaMHU aIBOKaTCHKOI
IISTTEHOCT] FOPUIWYIHOI JOITOMOTH Y BH3HAYCHHX, OKpeMHUX chepax

! Cesroupkuit O.J1., Mensequyk B.B. Ansokar. IOpunuyna ennukionenis: B 6 T. —
T.1. - K.: ¥kp. enyuxn., 1998. — C. 42-43.
% Komcrutynis Ykpainu Bix 28 uepsrs 1996 p. Bigomocti Bepxosroi Paxu Ykpainu
(BBP), 1996, Ne 30, CT. 141. URL:
https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80#Text
* Komcruryris Ykpainn Bix 28 uepsrst 1996 p. Bizomocti Bepxosroi Paxu Ykpainn
(BBP), 1996, Ne 30, CT. 141. URL:
https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80#Text
3 Mocxksma JI. M. ITuranus omrumizanii gyHKiionyBanms cynosoi cucremn. URL:
http://www.scourt.gov.ua/clients/vs.nsf/0/2A8DAA1956D82E
A4C22576400048D679?0penDocument&CollapseView&RestrictToCategory=2A
8DAA1956D82EA4C22576400048D679
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MIPaBOBITHOCHH, Ta/ab0 B IHCTUTYLIHHOMY BiJOKPEMJIEHHI KUTBKOX
rpyn cy0’eKTiB ycepenuHi afBoKaTchkoi mpodecii 3 HaAiIeHHAM iX
pi3HUM 00CSTOM MOKIMBOCTEH HaJaHHS MPABOBOI JOIMOMOTH MEBHUX
BH[IB; TO-ApPYyTe, y BHYTPIIIHBOMY PO3MOAiII MK CTPYKTYpHUMH
migpo3ainaMu  (JemapTaMeHTaMH, NpPaKTHKaMH TOLIO) BKa3aHUX
Cy0’eKTiB  MEBHHX  BY3bKONPO(DIIBPHUX  HampsAMiB  poOoTH,
CHUCTEMAaTUYHOMY 3IiHICHEHHI KOHKPETHHUM aJBOKaTOM MpodeciiHoi
TUSITTFHOCTI B MEXKax MEBHOT cepr MPaBOBITHOCHH.

Orxe, cremiamzailisi OXOIUIOE sK cdepy aIBOKaTCHKOTO
CaMOBDsIIYBaHHs, Tak i cepy aaBOKAaTCHKOI IisUIHOCTI, MUTaHHS
opramizamii  poOOTH  agBOKaTa, AaJBOKATCHKHX 00’ €IHAHD.
PosrasiHeMo nokiagHinie eaeMeHTH BKa3aHOro IPUHLIUITY.

Y JepxaBax aHTJIOCAKCOHCHKOI TPaBOBOi CIM’iI MOMIMpEHa
crieniamizauis 3 HaJaHHS NPABOBUX MOCIYT YPSIOBi, AEPKAaBHUM i
KOMYHJIbHAM OpTaHaM.

Exonomiuni # KpHMIiHOTE€HHI OCOOTMBOCTI KOXKHOI KpaiHH
BH3HAUYAIOTh HAI[IOHAJbHY CaMOOYTHICTh BHJIB cCHemiamizamii i
anBokatiB. B appukancekiii ["aHi, 110 eKcmopTye Ha CBITOBUI PUHOK
Kakao, NEpeBUHY I ajiMa3H, MaTepiajJbHOI OCHOBOIO HOPHUINYHOL
MIPAaKTUKHU € 3eMelIbHE MPaBo, sIKe, 32 00pa3HUM BHUCIIOBIIOBAHHSM P.
Jlykxema, «cTasno XJi0oM i MaciioM AJist A/[BOKATIBY .

VY Haiipo6i (Kenist), ne BUCOKHH piBEeHb BYJIMYHUX TpadexkiB i
MIEBHUI Yac iCHyBaB NPHUTIK iHO3EMHHUX TYpPHUCTIB, OKpeMi MicIeBi
a/IBOKaTH YCHILIHO PO3BUHYJIM MPAKTUKU 3aXHCTy OOBHHYBAYCHUX Y
rpabesxi’.

VYkazaHi cy0’€KTH HaJalOTh IPABOBY JONOMOIY BY3BbKONPOQIIEHOTO
XapakTepy. Ix iMm’s (maliMeHyBaHHS) 4AacTO ACOLIIOETHCH i3
JOCKOHAJIMM 3HaHHAM IEBHUX Tay3eil mpasa.

" Luckham R. Imperialism, law and structural dependence: the Ghana legal
profession / Lawyers in the Third World: Comparative and Developmental
Perspectives / Edited by C. J. Dias, R. Luckham, D. O. Lynch, J. C. N. Paul. -
Uppsala : Scandinavian Institute of African Studies, 1981. P. 90-122.

2 Odenyo A. O. Professionalism and change: the emergent Kenyan lawyer /
Lawyers in the Third World: Comparative and Developmental Perspectives / Edited
by C. J. Dias, R. Luckham, D. O. Lynch, J. C. N. Paul. - Uppsala : Scandinavian
Institute of African Studies, 1981. - P. 177-203.
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[Ipraomy Taki agBOKaTy OiNIbIIe MiIBIAIHI PU3UKAM, OB’ I3aHUM
i3 ICTOTHAM 3MEHIICHHSM IONUTY Ha creur@ivHi 3HaHHA. Y IbOMY
BHIIAJKy XHTTEBO HEOOXITHOK CTa€ KOpekiis abo KapAuHaIbHa
3MmiHa  cremjamizamii.  ExoHOMIYHI  KaTakii3MH  OCTAaHHBOTO
JECSATHPIYYS HEOJHOPA30BO 3MYIIYBAM YKPAaiHCHKUX aJBOKATIB
3aJMIIaTH HamnpalnboBaHi MPaKTHKH, OCBOIOBaTH HOBI oOpii. Y
IIBU/IKO 3MIHIOBAaHOMY CBIiTi THYYKICTh CIemiali3allii mepeTBopuiacs
Ha YMHHHUK 3a0e3Me4YeHHs yCHIIIHOi, JOBrOMITHBOI mpodeciiHoi
IISUTBHOCTI.

IIpu Bcromy pisHOMaHITTI (opm cremiamizamii aaBOKaTCHKOT
TSTTFHOCTI B CY4aCHOMY CBITi BOHA 3BOJHTHCS, B OCHOBHOMY, IO
TPbOX pI3HOBUAIB - crewiamizalis cheporo MpaBOBIIHOCHH,
KJTieHTamMu a00 X MOeJHAHHAM y PI3HUX MPOIMOPLIsX.

Ha piBHI MIKHapOIHO-TIPABOBMX 1 HAIliOHAIBHUX aKTiB
HEMOOJAMHOKUMHU € TpsiMi  pEeKOMEHJAalii Moo  Ccrerjiamizanii
aJIBOKATIB 13 HAJaHHS JOTMIOMOTH BPa3JIMBUM KaTeropisiM KIIEHTIB.
Tax, y kepiBHOMYy nojoxeHHI 9 «[IpHHIHIIB 1 KEPIBHUX ITOJ0KEHb
010 JOCTYITy JO TPaBOBOI JOTIOMOTH B CHCTEMI KPUMiHAIHHOTO
IpaBoCyLs» |, CXBaleHMX pe3omolielo I'enepamsaoi Acambei
OOH Bix 20 rpymas 2012 poky, HaroJomIyeTsCs Ha HEOOXiITHOCTI
BXKUTTS JIep’KaBaMH aKTUBHUX 3aX0JIiB JJIs 3a0€3MeUeHHS TOT0, 1100,
KOJIU 1I€ MOXIJIUBO, MiACYAHUX, OOBUHYBau€HHX 1 MOTEPIIINX, SKi €
YKIHKaMU, MOTJIH MPEICTABIIATH aBOKATH-KIHKH.

Y xepiBHOMY mosio>keHHi 11 1bOT0 K JOKYMEHTA ITiIKPECITIOETHCS
HEOOXIMHICTh CTBOPEHHS, KOJIW TII€ MOXINBO, CIICMIiaIbHUX
MEXaHi3MIB CIPUSHHS HAJaHHIO CIIEI[iali30BaHOI  FOPUAMYHOL
TOTIOMOTH TITSM. AJBOKATH, SIKi MPEACTABIAIOTH IHTEpeCH IIiTeH,
MMOBMHHI, 32 HEOOXITHOCTi, MPOXOIUTH PETYJSPHY IEpPEeBipKy Ha
npeaMeT iX MPUAATHOCTI A0 poOOTHU 3 JiThMH. YKa3aHi KaTeropii
IOPHUCTIB TMOBHHHI MPOXOIUTH NpodeciiiHy MiAroToBKy Ta OyTH
MOoiH(GOPMOBaHMMH TPO TpaBa JiTed 1 CyMDKHI TWTaHHS,
OTPUMYBATH NOCTIHHY i MOTAMONEHY MiArOTOBKY Ta OYTH 3AaTHUMU
CIIKYBaTHUCS 3 JITBMH Ha PiBHI IX PO3yMiHHSL.

! United Nations Principles and Guidelines on Access to Legal Aid in Criminal
Justice Systems. URL:
https://minjust.gov.ua/files/general/2013/01/09/201301090000006605.pdf
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Hampuknazn, agBokaTy, MO CIEMiali3yIOThCs HA KPUMIHAIEHOMY
MpaBi, fKi 3aXHUIIAIOTH NpaBa, MOPYIIEHI CyCHIbHO HeOe3NedHHM
NiSTHHSAM, HampuKkiIaj, 3a3BHYail BBaXKalOTh, IO B TICBHUX
KOHKPETHHX BHIIaJKaX BOHM MAIOTh OLbINi 3000B’SI3aHHS 00
3aXUCTY IHTEPECiB KIIEHTIB - i Habarato MeHie 3000B’s3aHb Y
OiATPUMII BEPXOBEHCTBA 3aKOHY YW CYCHUJIBHHUX iHTEpECiB - HiX
a/IBOKaTH, SIKi KOHCYJIBTY€ KOMIaHii 00 JOTPUMaHHs HOPM IpaBa,
Je MaTepialbHUIl Ta MpolecyaJbHUH KOHTEKCT CHIJIBHO Pi3HATHCS.
HaBiTe y BHIaaKy 3axuCTy y KpUMIHAJIBHIN crpaBi, agBoKaTam
MTOTPIOHO PO3TJISHYTH MHTAHHA MPO T€, UM IMANamaroTh ix mil i
pO3YMHE TJIIYyMadeHHS «MEX 3aKOHY», 1 YU MaroTh BiAMOBiIHI
a7BOKATH OpaTw y4acTh y Aii 3 pedopMyBaHHS 3aKOHOMABUOI 0asm
YU CYCIUIBCTBA 3arajioM Ui JHIIIOTo 3a0e3MedYeHHS METH
3a0e3redeHHd TMpaB MIACYJHUX Yy KPUMIHAJBHUX CHOpaBax i
CYyCHUIPHMX IHTEpECiB IIOJO CHPaBEJIUBOTO i ePEeKTHBHOTO
3MMIHCHEHHSI TPABOCY IS,

BigmoBigHo mo I'panpkux pexkoOMeHIAIil Moa0 JOCTYIy JI0
MpaBOCYyANs 1 HAIlOHATBHUX MEHILINH, «IPEICTABHUKA MEHIIWH He
NOBHHHI OyTHM HeCHpaBeAJMBO BHKIIOYEHI 31 cepH FOPUIANYHOL
JOTIOMOTH IIUIAXOM MPOBEICHHSA IEPEeBIpKM MaHHOBOTO CTaHy 3
METOI0 BHM3HAYCHHS OIUIBHOCTI HamgaHHSI (iHAHCOBOI ITOIMOMOTH
(Pexomenpariiss 4). TakoX IOPHUCTH Ta IHIN TPAIliBHUKH, SKi
3aliMarOTbCs HAJaHHSAM MPaBOBOi JONOMOTH, MalTh IPOUTH
HaBYaHHS JUIS MMIABUINCHHS YyTIWBOCTI MOCITYT M0 mMOoTped ocib, y
TOMY YHCIII JKIHOK, SIKi HaJIeXKaTh 10 HAI[IOHATEHUX MEHIIHHY .

IIpaBoBa nmomomora Mae OyTH CTpaTeTiYHO OPTraHi30BAHOIO 3
METOI0 MOJOJaHHS MEPEIIKo]] A IOCTYIy HalliOHATbHUX MEHIINH
IO TPaBOCYI/IsA, OCOOJMBO y pa3i MepeMillleHHS, OB SI3aHOTO 3
koH(urikToM > . JlepkaBu MOBHHHI pO3pOOIATH Taki cTpaTerii,

! I'pampki pexoMeHalii MOA0 AOCTYMy X0 MPABOCYANS i HAOHANGHAX MEHIIHH
URL:https://www.osce.org/uk/node/396683?download=true

2 Ochosi npunyunu, wo cmocyiomvces poni iopucmis (OOH, 1990 p.), yxeaneni
Bocomum Komnepecom OOH i3 3anobicanHs 310YUHHOCME U HOBOOJICEHHS 3
npasonopywnukamu, lpunyunu ma xepieui Hacmanogu wooo docmyny 00 npagogoi
donomozu y cucmemi Kpuminanvrno2o npasocyoos (I'emepanvna Acambress OOH,
2012 p.): Pesomoyis I'enepanvnoi Acambnei 67/187, dodamoxk; Pesonioyis Paou
E€sponu (78) 8 npo npasosy oonomozy ma topuouuni xomcyavmayii (1978 p.),
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CHIBIIPAIIOIOYN 3 KIIOYOBUMH 3alliKaBICHUMH CTOPOHAMH, B TOMY
Yucal 3 CYJOBUMH OpraHaMH, MPOKypOpaMH, OpraHaMH OXOPOHH
MPaBOMOPSIKY, HaliOHATBPHUMH IHCTHTYWiSMH 3 TIpaB JIIOAWHH,
acomiamissMy aJBOKaTiB, HaJaBadaMH MPaBOBOi NOMOMOTH (Y TOMY
YHUCIl TaparopucTaMH), IHIIMMH OpraHi3alisiMH TIPOMaISTHCHKOTO
CyCHUIBCTBa Ta  NPEACTABHUKAMH  HALliOHAJIbHUX  MEHILUHH.
BaxnuBuM mepmmM KpPOKOM € CTBOPEHHA YyTJIMBOI OO0 NOTped
MEHIIMH (0COONHMBO 0 MOTPed KIHOK, IO HalleKaTh JO MEHIIUH)
HOPMAaTUBHO-TIPaBOBOi 0a3u [UIs HaJaHHS NPaBOBOI JONOMOTH,
KOHCYJIBTYIOUHCh 3 IpeAcTaBHUKaMu MeHImMH. [lig dac po3pobOxu
HOPMaTHBHO-TIPaBOBOi 0a3W HEOOXiHO MaTh Ha yBa3i JAeKiibka
MipKyBaHb. BoHa mOBHMHHaA 3a0e3medyBaTH HAaSBHICTh JOCTYILY
MPEJCTAaBHUKIB MEHIIWH JI0 IOPUANYHHUX MOCIYT 3PO3YMIJIOK JUIS
HAX MOBOIO, OakaHO pimHOIO (B TOMY YHCHII 3a JIOIIOMOTOIO
nepekiagayda), M Yac po3MIALy KpHUMiHalbHHUX, IMBUIBHHUX Ta
aJIMIHICTPaTUBHUX CIpaB Ha BCIX CTalisX CylIOBOTO NPOBAKEHHS, a
TAKOJK ITCIIS HBOTO, Y Pa3i 3aCyHKEHHS JI0 TIOPEMHOTO YB’ SI3HEHHS .

[Ipu upomy, sk Harosomryerbcs B IyHKTI 37 (a) 3arambHOl
pexoMeHzamii IoA0 MOCTYIY >KIHOK 10 MNpPaBOCYAIs, «pillIeHHS
LIOAO0 TOro, sIKi KOHKPETHI Tajiy3i IpaBa MaroTb OyTH 3afisHi B
HaJaHHI JIOTIOMOTH, MarOTh Oa3yBaTHCS Ha OLIHII MOTped ocib
(30Kpema XKiHOK), IO HajieXkaTh A0 MeHIIWH. Hapemrri, s oci0, ski
HaJIEXaTh 10 HAL[IOHAIPHMX MEHIIMH Ta CTald >KepTBamMu abo
CBIIKAMH CEpPHO3HMX 3JIOYMHIB, y TOMY WYHCII CEKCyaJbHOTO
XapakTepy, NOBUHHA PO3POOIISATHCS Ta BIPOBAIKYBATHCS TCHIIEPHO
YyTJiMBa TONITHKA y cdepi MpaBOBOi JOMOMOTH, UIA MiHIMi3alii
PH3MKIB OBTOPHOT Ta BTOpMHHOI BikTHMi3anii (Pexomennanis 7)»°.

yxeanena Komimemom wminicmpie Paou €eponu na 284 3acioamni 3acmynnuxie
minicmpis; Pesontoyis (76) 5 npo npagogy 0onomozy 8 yugiibHux, mopeoseibHux i
aominicmpamuenux cnpagax (1976 p.), yxeanena Komimemom minicmpie Paou
€sponu na 254 3acioanmi 3acmynuuxie minicmpie;, Pexomenoayia Ne R (93) 1
Komimemy minicmpie Paou €gponu oeparcagam-uieHam npo epekmusHuti 00cmyn 0o
3aKOHY 1 nMpaeocyods 0asa Haubiowiwux eepcme Hacenewus (1993 p.), yxearena
Komimemom minicmpis na 484 3acioanni 3acmynnuxie MiHicmpis.

! Pimenns Ne566, Ilnan fiif 3 MOKPAIIEHHS CTAHOBHINA POMIB Ta CiHTi B perioi
OBCE€ (OBCE, 2003 p.), myHkKT 18.

2 Komiter OOH 3 nikBinauii JMUCKpUMiHAIT o0 sxiHok (2015 p.), 3araneHa
PpeKOMEeHAIIis OO0 JOCTYILY JKiHOK 0 MPAaBOCYALs, MyHKT 37 ().
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OcobnuBa pojib y 3arajibHUX PEKOMEHIAISX IMO0A0 JOCTYITY
XKIHOK JI0 IPaBOCYAJs NMPHCBSYCHA CIeliani3amii MpaBo3aXxuCHHKIB.
Tak, «HEOOXiHO pETENBHO OpraHi3yBaTH MPOMO3HIII0 MPABOBUX
nociyr. Y Toi dac SK HaJaBadi MpaBOBOi JONOMOTH IMOBHHHI OyTH
3a0e3MedeHi JIOCTaTHIMHU pecypcaMd, BaXKJIMBE 3HAYCHHS MAae
HasABHICTh CHCTEMH YTIPABIIHHA SKICTIO Ha OCHOBI (DaKTHUYHHX JaHUX.
HeoOximHo TakoX po3pOOWTH KONEKC IOBEMIHKH I HaJaaBadiB
MIPaBOBHUX TOCTYT, SKWA Mae 3abe3meuyBaTH 3axXHCT IHTEPECiB
KITIEHTIB HE3QJISKHO Bifl IXHBOTO IMOXOPKEHHS, a TaKOX Iependadard
30008’ S3aHHS TiSITH HEYTIEPEDKCHO, HE3AIE/KHO Ta IIUTICHO .

Hudepenriamis BUmIB CHeriamisaiii MOXJIHBa 3a IOIOMOIOIO
MIEBHUX METO[IB HAYKOBOTO MOCTi/KeHHS. J[0 OCHOBHHX METO/iB
HaJICKUTHh BIJIHECTH THUIIONOTIIO Ta KiIacu(iKamifo, SKi MOXYTh
OyTH 3aCTOCOBaHi JI0 CHelializallii aABOKaTypH.

Twuronoris € pe3yapTaToM THITONOTI3AIll — CKIIAIHOT METOIOOTIYHOT
MIPOLIEAYPH, CIIPSIMOBAaHOI HAa OTPHMAHHS HOBOTO HAYKOBOTO 3HAHHS.
Y 3arampHOMY BUTJSAI TUMOJNOTI3AMisA (3 Tpel. — «BiIOUTOKY,
«popma», «3pa30k») — Le METOJ HAayKOBOIO Ii3HAHHSA, B OCHOBI
SIKOTO JIGKUTh PO3MOJII CHUCTEM O00’€KTiB Ta iX TpyIyBaHHS 3a
JIOTIOMOTOI0  y3arajbHEHOI, iJeai3oBaHoi MOJENi, TOOTO «THILY»;
PE3yJIbTaT TUIOIOTIYHOTO OITUCY.

OCHOBHOIO METOIO THUIOJIOTI3aIlil € MOPIBHAIILHE BUBYCHHS O3HAK,
(GyHKLIH, 3B’A3KIB OKpeMuX 00’€KTiB y cucteMi. ToMmy moTpiOHO
MIPOBECTH THUIIOJIOTIIO CIIEIlialli3alii aJBOKaTypH.

BukopucTtaHHs MOHATTS «kiIacu(ikaiisy 3YMOBIIOE BHAUICHHS
YHIKaJIbHUX BHJIB JiSUTBHOCTI 32 YiITKUMH KPHTEPISIMHU.

Tak, knacudikaifito crerjiamizaimii aJBOKaTypu 3IIHCHIOIOTH 3a
rajly3eBUM KpHUTEpiEM, [0 BU3HAYAE MOXKIUBICTH BUKOPUCTAHHS
cenmuivHUX ~ TepeadadeHuX  BIMMOBITHUM  3aKOHOJIaBCTBOM
MPUHOMIB 1 CMOCOOIB 3axXUCTy JUIA [OCSTHEHHS KOHKPETHOTO
MPaBOBOTO PE3yJbTaTy. 30KpeMa, CaMOCTIMHMM 1 BaKJIMBUM
HaIpPSIMKOM JisJIBHOCTI aJ{BOKaTa € Ha/JaHHS MPaBHUYOI JOTIOMOTH Y
cdepi NUBITPHUX, CIMEHHUX, TPYJOBHX Ta IHIIMX MPaBOBIIHOCHH,
AKi CTOCYIOThCS TIPMBAaTHUX iHTepeciB. Ige MoBa mpo 3axucT
OWBITBPHUX TpaB (y OIMPOKOMY 3HAuYeHHi), SKUH MOXXIUBUH 3a

! Jlesiki TPUHLOMOM HAJIaHHS MPABOBOI JOMOMOTM MICTATBCSA B 3arajbHHX

PEKOMEHIAIIISIX MO0 TOCTYITY JKiHOK 70 npaBocyans, nyHkTi 37 (b) Komitery OOH
3 JiKBiganii TuckpuMiHamii moxo xiHok (2015 p.).
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JIOTIOMOT'O0 BEJICHHSI CIIPaB B 3arajibHUX CyJlaX a00 rOCIoapChKOMY
cyni. Hampukiiaza, aaBokar y paMkax HaJaHHS NPaBHUYOI JOIOMOTH
y UUBUIBHIN cHpaBi MOXKe JaBaTH KOHCYJBTALIIO, CKIaJaTH MPaBOBi
JOKYMEHTH, TIOJaBaTH iX JO Cyqy 1 OpaTh yd4acTb Yy CYJOBOMY
3acijaHHi, ane He MoXe OyTH peami3yBaTH [OBHOBaXCHHS
NIpeACTaBHUKA, HAJAaHUX HOMy B iHmMHX cdepax MTpaBOBOTO
perynioBaHHA (B KOHCTHTYI[IHHOMY CYJOYHMHCTBI, KPHUMiHAJIHLHOMY
CYJOYHMHCTBI TOIO). AJTBOKAT, IPEICTABIISIOUN IHTEPECH TOBIPUTEIIS
y KpUMIHaJbHOMY TPOBAJDKEHHI, MAa€ CTaTyc 3aXHCHHKA,
MpEeACTaBHUKA CBiKa 1 Mae TpaBO 3MIMCHIOBATH Ti 1ii, Ha SKi
YHOBHOBR)XEHWH  KPUMIHAIBHAM  TIPOIECyaIbHUM  3aKOHOM.
Hampuknan, misUTbHICTP 3 HamaHHSA KBadiiKOBaHOI IMpaBHUUYOT
JIOTIOMOTH  (CBIKOBI) y KpHMiHajJbHIH CIOpaBi TMonsArae B
KOHCYJIbTYBaHHI 3 MPaBOBUX ITHTaHb, PO3’ICHEHHS IMpaB, 000B’sSI3KiB
1 BIZITIOBiJAIBHOCTI, TATOTOBII Ta CKJIaJIaHH] PAaBOBUX JOKYMEHTIB.
[Hmmii 3MicT Mae audepeHmiamsi aaBOKATChKOI MisITBHOCTI 3a
JIOTIOMOTOX0 BHJIUICHHS 1i BUAIB Ha TiACTaBi METOJy THIOJOTII.
Tumonorist BUIIB aJBOKATCHKOI MisNIBHOCTI 3yMOBIIOE BHIUICHHS
TAaKAX HANPAMIB, fAKi X04Ya 1 € OKpeMHUMH ii HampsMKaMH, aie 3
JESIKOI0 YacTKO0 yMOBHOCTI. Lli HampsiMKH IiSUIBHOCTI MOXYTb
peamizoByBaTHCs aJBOKaTOM B Til uM iHWIH cdepi mpaBoBoro
peryiroBaHHS, Ha OyAb-fKii cTaaii BHKOHAHHS JIOPYYEHHS,
MEPeTUHAIOYKMCh 3 IHIIUMH HampsMKaMH 1 HAalOBHIOYHCH
cnernudikoro siK rajy3eBoro, Tak i MiKraay3eBOro XapakTepy.
Hampukiiag, KOHCYJIBTYBaHHS SIK BUJ aJIBOKATCHKOI MisTIBHOCTI -
e CYKYIHICTH Jiif, IO 3dIMCHIOIOTBCS TNPAKTUYHO B pamMKax
KOXXHOTO HAmNpsSMKY HaJaHHS MPaBHUYOI JIOMIOMOTH, SIK IO
BIIHOIICHHIO JO CynoBOoi (opmu, Tak i mo3a Hero. CKiIagaHHS
MIPaBOBHUX [IOKYMEHTIB MOJXJIMBE SK Y TIpOIeCci MiArOTOBKH [0
pO3MIISIy CIpaBU B CYIi, B MPOIECI CYTOBOTO PO3TISALY a0o0 Micis
HBOTO. Y IIJIOMY TEOpeTHWYHI Mojeni audepeHmiamii aaBoKaTChKol
JISUTBHOCTI 30IrafloThes 3 3aKOHOAABUYMMU ITOJ0KEHHAMH. Tak, ¢T.19
3akony Vkpainu «IIpo aaBOKaTypy Ta aiBOKATCHKY MisTTbHICTBY'
BH3HAYAIOTHCS BUU aJBOKATCHKOI MisIHOCTI, 30KpeMa:

3akoH VYkpainu «IIpo amBokaTypy Ta aJBOKATChKy MisUIBHICTB». Bimomocrti

BepxoBHoi Panu (BBP), 2013, Ne 27, cT.282. URL:
https://zakon.rada.gov.ua/laws/show/5076-17
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«1) HamanHsa npaBoBoi iH(pOpMaLlii, KOHCyJII)TaHH/I 1 po3’sICHEHb 3
PaBOBUX IHUTAHb, MPABOBHIA CYIPOBi IisSUIBHOCTI FOPHIMIHAX i
¢iznuHMX 0ci0, opraHiB Jep:KaBHOi BJIagd, OpPraHiB MiCLIEBOTO
CaMOBDsIIyBaHHsI, ICPKaBH;

2) ckIaieHHs 3asB, CKapr, MpolecyalbHUX Ta 1HIIUX JOKYMEHTIB
MIPaBOBOTO XapakKTepy;

3) 3axucT mpaB, cBOOOX i 3aKOHHHX IHTEpPECIiB MiIO3PIOBAHOTO,
00BHMHYBAYEHOTO, MiJICYHOTO, 3aCyIXKEHOT'0, BUIIPABIAHOTO, OCOOH,
CTOCOBHO fKOi Iepen0ayaeThCcsl 3aCTOCYBaHHS MIPUMYCOBHX 3aXO0/IiB
MEJIWYHOTO UM BUXOBHOTO XapakTepy ad0 BUPIIIYETHCS MUTAHHS PO
iX 3aCTOCYBaHHS y KpUMiHAJIbHOMY HPOBaKE€HHI, 0COOM, CTOCOBHO
SIKOi PpO3IIIAJAEThCS THUTAaHHS NP0 BUAAYy I1HO3EMHIN JaepkaBi
(ekcTpaamilifo), a TaKoXK OCOO0M, SKa TIPUTATAETHCS  JIO
aJIMIHICTPATUBHOI BiNMOBIAAIBHOCTI MMiJl Yac PO3TJSLAY CIPaBH PO
aJIMiHICTpaTUBHE MPABOMOPYILICHHS;

4) HagaHHS TNPaBOBOI JONMOMOTH CBIAKY Y KpUMiHaJIbHOMY
MPOBaKEeHHI;

5) mpeAcCTaBHHLITBO IHTEPECiB MOTEPIIOTO MiA Yac PO3TIILY
CTpaBH PO aaMiHICTpaTHBHE MPAaBONOPYIIEHHS, MPaB 1 000B’SI3KiB
MOTEPIIIOr0, LUBIIBHOTO T0O3MBaya, LMBIIBLHOTO BIAMNOBigaYa y
KpUMiHATEHOMY MIPOBA/IXKCHHI;

6) TpeACTaBHUUTBO iHTEpeciB (I3MYHHMX 1 IOPHUIUYHUX OCI0 Y
cymax miJ 4ac 3IIHCHEHHS UIUBLIBHOTO, TOCIOAAPCHKOTO,
aJIMIHICTPaTUBHOTO Ta KOHCTHTYLIMHOTO CyIOYMHCTBA, a TAKOX B
IHIIUX JepXKaBHUX OpraHax, mnepel (Gi3MUYHMMH Ta IOPHINYHHUMU
ocobamu;

7) mpencTaBHULTBO iHTEpeciB (Pi3MYHMX 1 IOPUAMYHUX OCiO,
JIep>KaBW, OpraHiB  JepXaBHOi  BJAJW, OpraHiB  MICIICBOIO
CaMOBpsIIyBaHHs B 1HO3EMHHUX, MDKHApOJHHX CYJOBHX OpraHax,
SIKIIIO 1HIIE HE BCTAHOBJICHO 3aKOHOJABCTBOM IHO3EMHHX JICPIKaB,
CTaTyTHUMH JOKyMEHTaMH MDKHApOJIHHX CYIOBHUX OpraHiB Ta
THIINX MIKHApOJHHUX OpraHizaliii a00 MiXKHApOTHHMHU JIOTOBOPaMH,
3roja Ha 000B’SI3KOBICTh SIKMX HaJaHa BepxoBHoto Panoro Ykpainu;

8) HajaHHA TPAaBOBOI JIONOMOTH IijJi Yac BUKOHAHHS Ta
BifOyBaHHA KPUMiHANGHMX IOKApaHb» . IIpH IbOMY 3aKOHOM

3akon Ykpainu «IIpo ajgBokatypy Ta aIBOKaTChbKy IisIbHICTB». Bimomocrti

BepxoBHoi Panu (BBP), 2013, Ne 27, cT.282. URL:
https://zakon.rada.gov.ua/laws/show/5076-17
66



BKa3y€eThCs, M0 aJBOKAT MOXKE 3IIMCHIOBATH 1HIIN BUIHU JiSIBHOCTI,
OlHaK He HasuBae ix. lle, Ha Hamy IyMKy, HMOPOIXKYE IPABOBY
HEBU3HAUYECHICTb.

®dopmanbHO 3aKOH MPO aJABOKATypy Ta aBOKATCHKY IisUIBHICTB,
3aKpIIUTIOIOYM BUAM TaKOi AISUTBHOCTI, HE ONEpye KOHKPETHUM
MOHATTSIM TaKUM sIK «(popMa aIBOKATCHKOI AISUTBHOCTI», «HAIIPSIM»,
«pyHkis» Tomo. Hemae equHOro miaxoay J0 IOTO i B HAYIIi, 10
MPU3BOAUTE JO OTOTOXHEHHS (OPMH Ta BHIY aIBOKATCHKOI
nisutbHOCTI. [Ipudomy (opma BH3HAYAEThCS Yepe3 OpraHi3alliiiHui
acnekT  (aJBoKarcbke OIOpO, aJBOKAaTChke 00 €mHaHHS  Ta
IHAWBiAyaJIbHA TPAKTUKA).

Buznauenus BHAIB aJBOKATCHKOI JISIBLHOCTI 3aJ€XKUTH Bif TOTO,
SIKMA KpUTEpil B3SATH 3a OCHOBY Kiacu@ikamii. 3okpemMa, e MOXe
OyTH: 3MicT (KOHCYNBTYBaHHS, CKJIaJaHHS TNPAaBOBUX IOKYMEHTIB
TOIO); 3a TIPAaBOBUM CTaTyCOM JIOBipuTelis (HEMOBHOJITHI
(foBeHaJIbHA aJBOKATypa), CyO’€KTY MiJNPUEMHHUIIBKOT MisUTHOCTI
(0i3Hec-anBOKaTYypa), BHYTPIIITHBO MepPEeMillICHUM ocobawm,
HaIllOHAJIbHUM, PENIrifHMM  MEHIIMHAM TOWIO); 32 Taly3eBUM
PETYJIIOBaHHSM (3aXUCT IIMBUILHUX MPaB, 3aXKUCT BiJl KPUMIHAIEHOTO
MepeciiyBaHHs, 3aXHCT BiJi TPUTATHEHHS 1O aJMIHICTPaTUBHOI
BiJMOBIIaIbHOCTI TOIIIO).

Sk okpemi BUAM aIBOKATCHKOI IiSUIBHOCTI MOXXHA BHIIIMTH 11
€JIEMEHTH, 1[0 YTBOPIOIOTH AITOPUTM HaJaHHS MPaBHUYOI TOTIOMOTH
JIOBIPUTEITIO: 3’SICYBaHHS BOJII JIOBIPUTEIIsI; IPaBOBa OIlIHKA HaJlaHUX
BiJOMOCTEH 1 J[JOKYMEHTIB; TMOIIYK 1 TmepeBipka (QaKTUIHOI
iH(pOpMaIIii; TOUIYK 1 aHaJIi3 MPaBOBOi iH(OpMalii; MOMYK YHHHUX
HOPMAaTUBHUX MPABOBHUX aKTiB 1 CyJOBOI MPAKTHKH, IO J03BOJISIOTH
3pOOMTH  ONHO3HAYHWH IOPUIAWYHHNA BHCHOBOK; pPO3poOKa i
(OpMyIIIOBaHHS TPABOBOI IO3UINI; CKIajaHHA W OQOPMIICHHS
MPaBOBUX JOKyMeHTiB. OTKe, BUJ aJIBOKATCHKOI JiSIIBHOCTI MOXHA
BU3HAYUTH SK CIIOCIO HagaHHS KBali()iKoBaHOT MPaBHUYOI JOTIOMOTH,
SKHH Mae O0COONMBY METy Takol JisUTbHOCTI 3a JIOIOMOTOIO
CreriabHUX 3ac00iB, epe10aYCHUX 3aKOHOM.

Hdudepenuiamis BUIIB JiSUIBHOCTI MOXIWBa 3a OaratbMa
KPHUTEPISIMH.

Creniamizaiist agBoKaTypd Moxke OYTH ckiacudikoBaHa 3a
MPEIMETHO-TATY3EBUM 1 Cy0 €KTHHM KPUTEPIEM.

BigmoBigHo g0 Benwkoro TayMayHOro CJIOBHHMKA Cy4acHOI
YKpPaiHCBKOI MOBH, OKPEMHMI KOMIIOHEHT «IIPEIMET», Ma€ Take
3HA4YEHHS:
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1) Oyap-sike KOHKpETHE MarepialbHe SBHILE, IO CIPHIMAETHCS
OpraHaMu YyTTS;

2) JTOTiYHEe TTOHSTTSI, IO CTAHOBUTH 3MICT TyMKH, Ii3HAHHS 1 T. iH;

3) Te, Ha 1O CHOpSAMOBaHA, Mi3HaBajbHA, TBOpYA, MPAKTUYHA
JUSUTBHICTH KOTO-, YOr0-HeOy b

4) KOJIO 3HAHb, 0 CTAHOBHTH OKPEMY JHMCLHILTIHY BHKIAJIaHHS .

Buxonsum 3 TpeThOro po3yMiHHS, IPEIMET — 1€ CIIPSIMOBaHICTb
aJIBOKaTypd Ha KOHKpeTHi c¢epu npaBoBifHOCHH. [lisTbHICTH
a/IBOKaTypy MOXK€ MaTH Pi3Hi IpeJMeTH CIpIMYyBaHHS, TOMY MOPSIT
3 TpeaMEeTOM NOTPiOHO BUAUIATH Tally3eBY O3HAKy CIerjiami3zamii
agBokatypu. Ta me He e€quHa O3HaKa KiacuQikarlii aaBOKaTypH.
lanysi mpaBa OXOIUIIOIOTH Takud 00’€MHHUM MacuB CyCHiJIBHUX
BIJIHOCHH, III0 CIEIlialli3ailis MOXJINBa CTOCOBHO OKPEMUX BHJIIB 200
MIpeIMETIB CYCIIBHUX BiAHOCHH, SIKi PETYIOIOTHCS OJHI€I0 Tally3310
mpaBa. Hampukian, ocobmmBa yactmHa KpuMiHATBEHOTO KOJEKCY
MicTuTh 20 po3AiNiB 3 HOpMaMH, SKi mepeadadaroTh MOKApaHHS 3a
CycniibHO HeOe3neuHi MisHHS y pi3HUX cdepax BiIHOCHH: 3II0YMHU
MIPOTH OCHOB HAIlIOHAJBHOI O€3meKW YKpaiHW; 3JIO0YMHU TPOTH
CTaTeBOI CBOOOIM Ta CTATEBOI HEIOTOPKAHOCTI OCOOH; 3JIOUMHH Y
cdepi rocmogapchKoi MisTBHOCTI; TOmIO. ToX, IIIKOM MOXIIMBa
Creriaizaiis o0 OKPEMHUX TPy 3JI0UHHIB.

OkpiM paHoi O3HaKW, BapTO BUIUIMTH CyO €KTHY O3HAKYy.
IOpuayaHii MapKeTHHT y CYYacHHX YMOBAxX MPOTOHYE CIIEIiaTi3alio
Ha KJI€HTI, 10 I03BOJISIE 3aBKAM 3HANTH CBOro 3aMOBHMKA. B Amepwuri
BKE JIABHO ICHy€ CIemiamizamisi 1Mo CYNPOBODKEHHIO MisUIbHOCTI
MIIPUEMCTB, KOHCYJIBTYBAaHHS, 3aXHCTY Ta HaJaHHIO aJIBOKATCHKHX
TTOCITYT JIKapsIM, pecTopaTopam, ilKeHepam TOIIIO.

[pyHTYIOUMCh Ha JAHUX TEHIECHIIAX, Y MPaBi MOKHA BHALTHTH
Taki BHIU TpoQeciiiHol cremianmizamii ajBOKaTiB: 3a (QYHKISIMH
(mamanHss Oe€30TIATHOI TPaBOBOI TONIOMOTH, HAIaHHS IPABOBHUX
[IOCTYT OpraHaM JIep)KaBHOI BIagd Ta OpraHaM MICIEBOTO
CaMOBDSIYBaHHs, IOPUOUYHUHA CYyNpOBiJ MiANPHEMCTB, 3aXHUCT
TPOMaACBEKHUX 1HTEPECIB, MO3acCyJ0BE BUPILICHHS CHOPIB HUISIXOM
Memialii); 3a 1HCTUTyTaMu (Taly3eBa CIeIiani3alis); 3a CyJOBUMH
IHCTaHITIMA (TTpaBHUYA TOTIOMOTa B MICIIEBUX 1 aleNIAMIHHIN cyaax,

! Benukwuii TIyMauHHMil CTIOBHHK CY4acHOI YKpaiHCHKOT MOBH (3 701, nonoB. Ta CD)
VYxnan. i ronos. pea. B.T. Bycen. K.; Ipnins: BT® «Ilepyn», 2009. C. 1104.
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y BepxoBaomy Cyai, €BponelicekoMy cyai 3 npaB moaunu ta Cyai
€Bpomneiicekoro Coro3y); 3a cy0’ekraMu HamaHHA (3aXHCT IIpaB
HaIlilOHAJBbHUX  MEHIIWH, BHYTPIOIHBO  MEpPEeMIMIeHnx  ocio,
3aCyKEHUX, J)KIHOK TOIIO).

Cepen Mopeneil HagaHHS O€30IIaTHOI MPaBOBOi JOMOMOTH Y
CBiTI HaAWOUTBII mTomUpeHi Moxenb Judicare, ™Mopaenb odicy
nepkaBHUX 3axucHUKIB (Public Defenders), monens Ex officio,
KOHTpPaKTHAa MOJIEJNb, MOJIeNb Pro bono, 3Milliana MOJIeb.

Ale mig o3HaKW crerjaimisamil mamaga€ MOIeNb, I€ agBOKaTH
HAJaI0Th IPAaBOBY JIOIOMOTY Ha ITOCTIMHINA OCHOBI BIiAMOBIIHO IO
TEPUTOPIATBFHOTO PO3MOMUTY 3a pPaxyHOK KomTiB JlepskaBHOTO
Oromkery. Hacammepen 1me cTocyeThbCs BTOPUHHOI O€30TLIATHOI
MPaBOBOi JOMOMOTH, KOJIU 3aly4aroTbCsl alBOKATH SIK 3aXUCHHUKH
ocobm, fAKili BHUCYHEHO KpHMiHaJIbHe OOBHWHYBaueHHS. Tak,
BIAMOBITHO 10 TL.I. ¢ M. 3 cT. 6 €Bpomneiichkol KoHBeHIIIT «KoxKHMi
00BHMHYBau€HUH y BUYMHEHHI KPUMIiHAJIHHOTO MPABOIIOPYIICHHS MaE,
mioHaliMeHIe, Taki MpaBa: ... 3axdIaTH cebe OCOOHCTO 4YH
BUKOPUCTOBYBATH IOPHIUYHY JOMOMOTY 3aXHCHHMKA, BUOPAHOTO Ha
BIIACHHUI po3Cyl, abo - 3a OpakoM MOCTaTHIX KOIITIB JJISi OIUIATH
OPUIMYHOI JIOTIOMOTH 3aXUCHHKA - OJIEPKYBATH TaKy IOTIOMOTY
6e30IIaTHO, KOJNM LOTO BHMAraloTh iHTEPECH MPABOCYIIA» ' .
BigmoBimro g0 m. d 4. 3 cr. 14 MiXHApOAHOTO TMAaKTy TMPO
TPOMAITHCHKI 1 momiTHuHI mpaBa «KokeH Mae mpaBo TpH PO3TIIAAL
OyIb-SIKOTO TpeN IBJICHOTO HOMY KPHUMIHAJIBHOIO OOBHHYBa4eHHS
SK MIHIMyM Ha Taki TapaHTil Ha OCHOBI LIJIKOBUTOI piBHOCTI OyTH
CyDKEHUM B HOTO MPHCYTHOCTI 1 3axummatu cede ocobucTo abo 3a
MIOCEPETHAIITBOM OOpaHOTO HHUM 3aXHCHHKA; SKIIO BiH HE Mae
3aXUCHHKA, OyTH MOBIIOMIIEHUM IIPO 1€ IPABO 1 MaTH MPU3HAYEHOTO
HOMy 3axHCHUKA B OyAb-SIKOMY pa3i, KOJIH IHTEpECH MHpaBOCYIAS
TOT'0 BUMAraroTh, O€3IIATHO JIJIsl HBOTO B YCSKOMY TaKOMY BHUIIAJIKY,
KOJH y HBOTO HEMae JAOCTaTHbO KOINTIB JJS OIUIaTH I[HOTO
3aXHUCHUKa» .

! KOHBEHIIist TIPO 3aXHCT TPaB JIOAMHK i OCHOBOIIONOKHIX CBOGOM, paTHhikoBaHa
3akoHoM Ne 475/97-BP BiZ 17.07.97. URL:
https://zakon.rada.gov.ua/laws/show/995 004
*MixKHAPOIHMH MAKT PO FPOMAIAHCEKI 1 MOTITHYHI IpaBa, paTi(ikoBaHO YKa30M
Ipesunii BepxoBuoi Pamu VYkpaiucexkoi PCP N 2148-VIII Big 19.10.73. URL:
https://zakon.rada.gov.ua/laws/show/995 043
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IcHyroTh pi3HI MeXaHI3MH HaIaHHS O€30IUIaTHOI TIPaBOBOI
noroMoru. Sk 3asHauae B. bepxuem, «Y CHIA mincymni y
KpUMiHAJIBHUX CIpaBax, BiJNOBITHO 10 6-1 mOMpaBKH, MAIOTh MPaBO
Ha aJIBOKaTa, MPU3HAYEHOTO JIePKaBOK, B YCIX CyJIOBHX IpOIEcax,
KO iM 3arpoXye YB’SI3HEHHS. Y 0araTboxX perioHax KpaiHu
(denepanbHa Biama 1 BIAAa IITAaTy, MParHydyd 3pOOHMTH 3aXHCT
HE3aMOXXHUX IIOJie y KpUMiHAaIbHOMY Tiporeci e(eKTHBHUM, a
BUTpaTH — OIiJbII TPOTHO30BAHWMH, OpraizyBaiu Bimomctsa
myOMIYHUX 3aXMCHUKIB, JIe aJ[BOKaTaM, 3aiHITHM MOBHUN POOOYMIA
TW)KIEHb, BUIAETHCS IUIaTa 3a 3aXUCT BCIX abo0 OUIBIIOCTI 0CiO,
O00OBHHYBau€HUX y KpPHUMIHANBHUAX 3JI0YMHAX, SKI IOCTaJIH Iepen
cyoM» .

Sk ykazye M. Cnazak, «VY Ilonbmii B nep>xaBHUX opraHax abo B
OpraHax CaMOBpSAyBaHHS IOPUIONYHUN paJHUK HANa€ HOPUAHYHY
JOTIOMOTY B paMKax opraHizauiiiHoi oAuHULI a0o miapo3ainy, Oropo,
BiiTy, a00 3afiMaroun He3aIekKHY MOCaay FOPUIUYHOTO (paxiBi, i
€ MI3BITHUM Oe3mocepeHhO KEpiBHUKY BKa3zaHOTO opraHy. Kpim
TOrO, JIepKaBHI OpraHd MaloTh MPAaBO IPAIEBIANITOBYBATH
IOPUIIMYHUX KOHCYJIBTAHTIB B 1HIIMX BiJIOKPEMJICHHMX OpraHi3aliifHIX
OMMHHAIAX a00 TiApo3migax, MAe I KOHCYJBTaHTH MAaloTh
T ITOPSIKOBYBATHCS KEPIBHUKOBI TaKOi OJTMHHUIII 200 HiI[pO3I[iHy>>2 .

3axucT CyCHUIBHHUX 1HTEpeciB sIK BUI HpodeciiiHoi cremiamizamnii
aJIBOKATiB Tepeadavae, Mo aJBOKATH CIEIialli30BaHUX OpraHizailii
HE BEAyTh CIIPaBU OKPEMHUX KIIE€HTIB, a BHUCTYIAIOTh i3 TO30BaMH
MPOTH JepkaBu abo Koproparliii, TOB’S3aHHMH 3 OXOpPOHOIO
KOJIGKTUBHHX TMpaB Ta IiHTepeciB (CHOXMBa4iB, MOJITUYHUX
aKTHUBICTIB, BHOOpIIB, IUIATHUKIB ITOAATKiB) a00 3 OXOPOHOIO
TIPUPOIU W OXOPOHOKO 3MIOPOB’ST HACENEHHS (HAIPHUKIAA, O30BH
MPOTH HIANPHUEMCTB, 10 3a0pyIHIOIOTh HABKOJHIIHE CEPEIOBHILE,
abo mpoTH OYIiBHUIITBA aTOMHHUX eNeKTpocTaHuii). Taki agBokatu
CHEIIali3yIOThCS Ha 3aXHMCTI KOHCTHTYIIMHHMX TpaB TPOMAJsH,
30KpeMa Ha pacoBHUX 3JI0YMHAX, 3aXUCTI TpaB IKIHOK, JiTeH,
IHBaNiIiB, MpaB CIIOKWBaYiB, OXOPOHH 370POB’S, MUTAHHAX OCBITH,

! Bepuxem B. Beryn 1o npasa Ta npasosoi cuctemn CLIA. K. : Vipaina. 1999. C.
158.
% Cmasax M. Haiim azBokaTiB Ha mocTiiiy po6oTy. Axsokar. 2008. Ne 6. C. 36.
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npodeminok Tomo. Jani mo3oBu Bxke gaBHO icHyioTh y CIIIA Ta
€Bpomi, a B YkpaiHi OyB 3apeecTpoBaHHMH NPOEKT 3aKOHY OO
IPYHOBHX TI030BIB IPO 3aXUCT MpaB CHOXKUBAYiB, ITpaBa Ha Oe3MeUHe
JUISL JKUTTS Ta 30POB’S HABKOJIHIITHE MPUPOIHE CEPEIOBHIIE , SKHit
Binkiukano 29 cepmus 2019 p. Jlanuii npoekt nepeadayaB MexaHizm
BHUpIIICEHHS THWTaHHS 3allpOBa/PKEHHS  OCOOIMBOTO  MOPSIKY
PO3TISIAY CHpaB, sIKi CTOCYIOTHCS 3aXHCTY IMPaB 1 3aKOHHUX 1HTEpeCiB
YUCIEHHUX Tpym ocib, a He mume OoxpeMux ocib. YkpaiHa,
JICKIapYOYd CBOI €BpOINEHCHKI MparHeHHs, Mae 3aro3UuyBaTH
MepeoBl CyOOBI TPAKTUKA Ta MPOIECcyalbHI B3IpIi Yy BIacHe
MpaBoOBE TMOJI€ 1 TUM HAOMMXKYBATHCh 1O CBITOBUX TEHACHIIIN
PO3BUTKY IPAaBOCYIJs, TOMY 3alpPOBa/PKEHHS TAKOT'O IHCTHTYTY Ta
BIJIMOBIZIHO HOBOTO BHUJY CIIelliami3amii aJBOKaTiB y Takid cdepi
moTpedye BHUPIIIEHHS. Y 3aKOHOIMPOEKTI, BAPTO MEPen0adnuTH IIPaBo
aJIBOKATIB 3BEPTATHUCS JI0 CYy 3 TAKUMU TI030BAMU 3 METOIO 3aXUCTY
KOJICKTHBHHX TIPaB.

[lotpebye BuminmeHHs oOKpemoi creriamizamii — MOBEHaIbHOI
aJBOKATypH, TOOTO CIENiai30BaHOTO CETMEHTa, CIPSIMOBAHOTO Ha
3aXHCT TMpaB Ta 3aKOHHUX iHTEpPeciB HEMOBHOMITHIX. CTBOpEHHS
TAKOTO BHIY IWiABUIIUTH KOHKYPEHIII0 Cepel aJBOKaTiB Ta
JIO3BOJIUTH  MIJ3aXUCHUM OOUpaTH HAHOUTBIT KBajihiKOBaHOTO
anBokata. OcoOJMBICTIO AIJBHOCTI aJBOKaTa B IUX CIpaBax €
HEOOXiZHICTh y3aeMOIii 3 PI3HUMH OpraHaMH Ta CIIy>kK0amu,
[TOYMHAIOYH 3 CYAIB, IOBEHAIBHUX MPOKYpPOPIB, OPraHAMH OITIKH Ta
MiKITyBaHHSA, HOTapiaTy, BHKOHABYOIO CITy’K0010. AJTBOKAaT y CcrpaBax
HEMOBHOJIITHIX TOBHHEH BOJIOAITH HE TiJIbKH  HAJIEKHOIO
kBariikarmiero y cdepi mpaBa, ane W 3HaHHAMH y cdepi AUTAIOL
TICUXOJIOTi{, IO JO3BOJIUTh HOMY MaTH KOHTAKT 3 JOBIpUTEIEM i
HaJIEKHO 3JilicHIoBaTH cBoi (yHkuii. Tomy mOTpiOHO 3MiIHUTH
3aKOHO/IaBCTBO TIPO aJBOKaTypy 3 YpaxyBaHHAM  CIIeIliamizamii
a7IBOKATy, BUIMCATH MOJIENTh IOBEHAILHOI IOCTHUIlII HA PiBHI 3aKOHY,
BpETYJIIOBATU MpaBa, 000B’A3KH Ta BiAMOBINANBHICTh IOBEHAIBHOTO

' Tpoext 3aKOHy HpO BHECEHHS 3MiH JO JCAKMX 3aKOHOJABUMX aKTiB YKpaiHu
LI0J0 IPYIOBUX IMO30BIB MPO 3aXHCT MPaB CHOXKHBauiB, MpaBa Ha Oe3MEYHE IS
JKUTTS Ta 3I0POB’sl HaBKOJMIIHE mpuponHe cepenosumie Nel0292 Big 15.05.2019.
URL: http://w1.cl.rada.gov.ua/pls/zweb2/webproc4 1?pf3511=659
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aZBOKaTa, 3ampoBamuTd TpodeciiiHe HaBYaHHS FOBEHAIBHHUX
aJBOKATIB, fAKa I[IOBHHHA BKIIOYATH HE TIABKH OCOJIOMIHHS
KOMIIETCHIIISIMA B il cdepi ASUTBHOCTI, alie i 0a30BUMHU 3HAHHSIMH
B cdepi MNCUXONOTi(, IO ONTHMI3y€ CIJIKyBaHHS aJBOKaTa 3
noBiputesnsiMu. OKpiM LBOTO, MOTPIOHO 3AICHUTH TPOLIECYaTbHOTO
3aKOHOAABCTBA HA MpeIMET HasBHOCTI HOPM, SKi cymnepeyarb
MDKHapOJHAM CTaHAapTaM 3axXWCTy TMpaB HEMOBHONITHIX Ta
FOBEHAJIbHOI FOCTHIIII.

BesymoBHUM mpioputeToM Yy audepeHIianii cremiamizamnii
aJBOKaTa € TMpolecyaibHa cdepa, B Mekax fAKOi agBokar Oepe
y4acTh y 31iHcHeHHI mpaBocynnsd. OCHOBOIO Takoi Kiacupikarii €
HopMma 4. 2 cr. 124 Koncrutynii YkpaiHu, BigNOBIZHO A0 SKOI
«Opucoukmis cyniB MOMMPIOETHCS Ha OYIOb-IKUH IOPUANYHUH CIIIp
i OyIp-sIKe KpUMiHaIbHE OOBHHYBaueHHS. Y mependadeHnx 3aKOHOM
BUIAJKAX CyIH PO3IIAAAIOTH TAKOX iHIII cripaBm» . I[IOBHOBaKEHHS
NpeICTaBHUKA TICHO TIOB’SI3aHI 3 XapakTepoM JOPYYEHHS, IO
BiIOOpaXKa€eTscs B MpOIECyaTbHOMY  3aKOHOJABCTBI  Ta
3aKOHO/IaBCTBI MPO anBOKAaTypy. BuiileHHS OKpeMuX BHIIB
crieriasizanii MOKJIMBE Ha MiICTaBl OCHOBHUX ()OPM CYJIOUMHCTBA, a
came: KOHCTHUTYIIIITHOTO, aaMiHICTPaTHBHOTO, LIMBUJILHOTO,
TOCTIONAPCHKOTO Ta KpuMiHaimbHOTO. OKpiM IHOTO, CIIemiaizamii
a/JIBOKaTa Mae crenrQiky 3ajJeKHO BiJl KOHKPETHHX KaTeropii crpas.
Hampuknan, npenctaBisifouyd IHTEPECH AOBIPUTENS B IUBIIBHOMY
TIpoIIeci, aaBOKAT 3IIHCHIOE TOKAa30BY HiSUTBHICTH, CKIIAJA€E Ta TIOJAE
MpoleCyalbHl JTOKyMEHTH, (OpPMYJIOE MHTAaHHS U1 EKCIIEpPTiB,
3aja€ 3alUTaHHS IHIIMM YYacHUKaM mporecy Tomo. [Ipu mpomy
crieruika MisTTEHOCTI amBOKaTa B KOXHIN cdepi BiApi3HIETHCS HE
TITBKH 32 HA3BOIO, ajie i Mae ocoONmMBY MeTy Ta Habip MpaBOBUX
3aco0iB. Hampuknan, y KOHCTUTYLIHHOMY CYIOYMHCTBI POJb
aZBOKaTa TMOJArae y HaJaHHI [PaBOBOi  JOMOMOTH MO
KOHCTUTYIIIHUM CKapraMm Ta apryMEHTOBaHOMY OOIPYHTYBaHHIO
CBO€I TpaBOBOI MO3ulii, ane (akTHYHI OOCTAaBHHHM CIpaBH HE
JOCTIKYIOThCS, TOMY JIOKa30Ba MisUIbHICTh HE BH3HAYA€ CYTHICTBH

! Koncruryuis Yxpainu Bix 28 uepsrs 1996 p. Bizomocti Bepxosroi Paau Ykpainu
(BBP), 1996, Ne 30, CT. 141. URL:
https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80#Text
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MpPEeICTAaBHUITBA B JaHOMY BHJAI Tpolecy. 3HA4YHO MIMPII
MOBHOB&KEHHS  Ma€  aJBOKAT-TMIPEACTaBHUK Yy  LUBLIBHOMY,
rOCIOAApPCEKOMY Ta aAMiHICTpaTUBHOMY npouecax. OCHOBHHM
000B’S130K TPEICTABHUKIB - IMPOIEC JTOKa3iB OOCTaBWH, Ha OCHOBI
SIKHX BOHM apryMeHTYIOTh CBOi BUMOTH a0o 3amepedeHHs. Po3rimsj
CTIOpPiB BUMarae BOJIOAIHHS NEBHOIO KBajdidikamiero mpo ¢opMu Ta
CIocoOM 3axHCTy, Npo (opMyBaHHS NpeaMeTa OKa3yBaHHS, IPO
OpUIUYHY KBali(ikaIlito BiTHOCHH TOIIO. 3a BiJICYTHOCTI TaKWX
3HaHb €(PEKTHBHUI 3aXHCT y 3MaralbHOMY MpOLECi HEMOXIHBUH. Y
KpUMIHAJIBHOMY TIpOIeCi Ta TpH pO3TJSAlL CIpaB CyJamH IPo
aJMIHICTPATHBHI TPAaBOMOPYLICHHS MOXJIHMBI IBI (QOpMH  yd4acTi
a/IBOKaTa — SIK MpeAcTaBHUKA Ta 3axucHUKa. [Ipodeciiinnii xapakrep
IOISUTBHOCTI  aBOKaTa B IUX KATEropifix CHOpaB 3yMOBICHHUH
KOHCTUTYIIIHHOIO MICi€I0 aJBOKaTa sSK 3aXHCHHKA IPaB 1 3aKOHHUX
iHTepeciB  THX 0ci0, sKi MawTh CTaTyC IMiJ03pPIOBaHOrO,
OOBHHYBAUEHOI'O Ta 3aCy/PKEHOro. IHII BUAM IisUTBHOCTI azBOKaTa
HE TOB’fA3aHI 3 CYZI0OBHM 3aXHCTOM IOPYLICHHUX IIPaB Ta 3aKOHHUX
iHTepeciB Ta BH3HAYAIOTHCS Tally3€BUM XapaKTEepPOM CYyCHIIBHUX
BIIHOCHH.

2.2, IncruryT creniasizamii aJlBOKATYpH y
POMaHO-TepMAaHChKili Ta AHIJIOCAKCOHCHKIl MpaBoOBUX CiM’sIX

YV HiMeudnHi KOMIETEHITiS IPUCBOEHHS 3BaHb CIEIiali30BaHOTO
aJIBOKaTa TOKJIAa€ThCs Ha OO0, BUSBHBIIK BUKOHAHHS TepeI0AICHIX
3aKOHOM yMOB. BimmosinHo mo crarti 43¢ ®enepanbHOro 3akoHy Hpo
Oprasizariiro Ta 3aiiicHeHHs aaBokarchkoi mpodecii (BRAO) «AnBokar,
SIKAH 3700yB 3HAHHS Ta HAKOIIMYKB CIICIIATFHAUI JOCBIT Y Taly3i IpaBa,
MO)Ke OyTW JO3BOJICHMH Ha BHKOPHCTaHHS 3BaHHS CIELialli30BaHOTO
topucta. [llomo nmpoxaHHs PO HaJIAHHS TO3BOIY, TIOJIAHOTO a/IBOKATOM,
MpuiiMae pIIIeHHs] KOJeTis aJBOKATiB, ICHA TOro, SIK aJBOKaTChKa
KOMICIs TepeBipuia HeOOXi/IHI JTOKa3u MO0 3M00yTTS CIieliaTi30BaHuX
3HaHb 1 IOCBIY».

Ham crarrero 596 BRAO Bu3HaueHo, mo ocoOymBi mpodeciitai
3000B’s3aHHS, TIOB’si3aHi 3 BHKOPHCTAHHSM 3BaHHS CIICIIATI30BAHOTO
IOpUCTA, BCTAHOBJIICHHS TIPaBOBUX cdep, 3a SKUMH MOXYTh
HaJaBaTUCs JOJATKOBI 3BaHHS CIIEI[iali30BAHUX FOPHUCTIB, a TAKOX
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peryJIIOBaHHS YMOB HaJlaHHS 3BaHHS CITCIiali30BaHOTO IOpHCTA Ta
MOPSANOK  HaJaHHS, BIAKIWKAHHS Ta BIOKIMKAHHA  JIO3BOIY
niepenbadeHo CtaTyToM mpodecii.

3rigHO 3 HIMEIbKUM 3aKOHOJABCTBOM, YMOBH, SIKi IOBHUHEH
BUKOHYBaTH aJBOKaT, MO0 OTpUMAaTd KBaJiikauiro crerianizanmii,
TaKi:

CIeIiaabHi TEOPETUIHI 3HAHHS;

MPaKTHYHUM JOCBIl y CHeIiali3oBaHili ramysi, IO 3HAYHO
MIEPEBHIIyE€ PiBEHb, SIK MPABHIO, MOCATHYTHH Ticisa mpodeciiHol
MiATOTOBKH Ta HAKOMUYEHHS MPOECiifHOro NpakTUYHOIO I0CBiNY;

3000B’13aHHS IPOTITOM YChOT'O KUTTS.

[Mono TeopeTHUHMX 3HAHb, TO aJBOKAT MOBUHEH HAJATH TOKa3H 3
IBOTO TIPUBOY, BIATIOBIMHO, IO BiH OpaB y4acTh mpuban3ao B 120
TOAMHAX 3aHATTS, 3aBEPIICHUX IMUCHMOBHM JOKYMEHTOM Ta 3-5
icTUTaMu.

TyT, omHak, BUHWKae mpoOiemMa, A PO3B’ 30K SKOI MOTPiOHO
HIyKaTH. PHHOK mocTavalbHUKIB KypCiB MOBHICTIO JIEperyIbOBaHUH,
TOMY KOXHHH Oakaloumii MoO)Ke TIpOWTH Taki Kypcu 0e3
MIONIEPETHBOTO JIO3BOMY. 3 IHIOrO0 OOKY, aJBOKATChKa KOMICiS HE
Mae TIpaBa OIIHIOBATH IOPUINYHI 3HAHHS KaHIHUATa JIUIIE HAa OCHOBI
pobit (i poboUMX MOKa3iB) i BUKOPHUCTOBYBATH HEMOIIKH, BHUABJICHI
SK TpegMeT CIeLiali3oBaHOTO IHTEpB’10. VY  cIemialli3oBaHOMY
1HTEPB’ 10 MOXKYTh OYTH 3’sICOBaHi JIMIIE HEBU3HAYEHOCTI Ta CYMHIBH
IOJI0 MPEACTABICHUX JOKa3iB, aje BIJCYTHI JaHi HE MOXYTb OyTH
BHKOHAHI.

Y 11pbOMy KOHTEKCTI BUHHUKAIOTh TPOOIIEMH, OCKITTBKU CcepTHdiKaT,
OTPUMAaHHUU CTyIEHTOM, HE MOXKe OYyTH BW3HAaHUI aJBOKATOM SK
JI0Ka3 TEOPEeTUYHUX 3HaHb. OCh YOMY Temep BeXyThCs AMCKYCIi, 110
LEeHTpalli3oBaHa eaepaibHa eKCIepTH3a BXKe He € IPaBHUIILHOIO.

IIlo cTOCyeThCs MPAKTHYHOTO JOCBIAY, TO HIMEUBKHN 3aKOH
BUMarae, mo0 3asBHUK HA 3BaHHSI CIIEIIai30BaHOTO IOPHCTA JOBIB
MIEBHY KUTBKICTh MPAaKTUYHHUX CIIPaB MPOTATOM OCTaHHIX 3 POKiB, SKi
BiH CaMOCTIfHO KOOPAMHYBAB.

Hampuxian, ams Toro, mo0 NPHUCBOITH 3BaHHS criemiamizarii 3
MPaBOHACTYIIHULITBA, aBOKAT MOBHHEH OyB ompaitoBatu 80 crpas,
20 cynoBuX mpoueayp, 3 Hux He Ounbie 10 - y ramysi cynepedinBoi
CyZI0BO1 IIPAKTHUKHU.
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CmpaBa y crmeniani3oBaHiii Taimy3li NMOBMHHA OYyTH YHITapHOIO,
TOOTO HE3aJeXKHO BIJ TOro, CKUIBKMA CYJIiB BOHAa JiCTaHe, BOHA
BBaYKA€THCSI €IMHOIO CIPABOIO.

¥V Himewunni npaittoe 6mu3pko 3000 cremiamizoBaHUX aJBOKATIB.
CrenianizoBaHi  aJBOKaTH 3a3BUYall  MalOThb YHIBEPCHUTETCBHKI
JOCHIDKEHHsI B HayKoBid a0o TexXHIuHIM ramysi 3 HOAAIbIINM
JOJATKOBHM  Cy/JOBUM  HaBYaHHSIM. ix chepa  mismpHOCTI
OOMEKY€eThCSI KOHCYJIBTYBaHHSIM Ta IIPEJICTABICHHAM KIIEHTIB Y
MUTAHHSAX MpaB IHTENEKTYalbHOI BIACHOCTI (30KpeMa, CTOCOBHO
MaTEeHTIB, KOPHWCHHUX  MoOAeNel, TMPOMHCIOBUX  3pa3kiB i
3apeECTPOBAHNX TOPTOBEIHHUX MapoK), 3 OCOOJMBUM aKI[EHTOM Ha
mporexypax peectparrii cremiaizanii i MOHITOPHHTY.
CrenianizoBaHi aJBOKaTH MalOThb MPaBO NPEACTABISATH CBOIX
KITi€HTiB niepen HiMenmbKuM BiZOMCTBOM ITaTEHTIB 1 TOBAPHHUX 3HaKiB,
denepanbHUM TAaTEeHTHUM CyIOM 1, 3a TEBHUX OOCTaBHH,
OenepansauM cynoM. OnpHak mepen pPErioHaJbHUMHU CyAaMu Ta
BHIIUMH PETiOHANBHUMH CyJIaMH CIelialli3oBaHi aJIBOKaTH MOXYTh
KOMEHTYBATH JIMIIE EKCHEepTiB HI0J0 NMPHUYMH CBOIX KIII€HTIB, HE
Maro4Yu MOXKJIUBOCTI MOJIATH BJIACHI MPOTIO3UIIl.

Anokatn y Hlotmanmii, AKi chemiamizyroTbCs Ha MaTeHTax i
TOBapHUX 3HAKaX, MarOTh JOCBiJ y Taly3i IHTENeKTyalbHOI
BJIACHOCTI. BOHM HamalOTh KIIEHTaM FOPUIUYHI KOHCYJIbTAIIIT,
oco0nmMBO y cdepi momayi NATEHTIB, TOProBEJIbHUX MapoK i
TIOB’3aHMUX 13 HUMHU IOPHIAYHUX MOJAENed Ta Iif, a TaKoX IHIMHX
MATaHb 1HTEJIEKTYyaIbHOI BIIACHOCTI, TAKMX K aBTOPChKe mpaBo. Ha
BiIMiHY Bijl IIUBLUIBHOTO Ta KPUMIHAJIBLHOTO TPaBa, SKi MarOTh OUTBII
3aralbHAN XapakTep, 3aKOH IMpPO IHTEJIEeKTyalbHYy BIACHICTH
3aCTOCOBYEThCA MO Bciii Tepuropii BenukoOputanii. 3a3Budaii
CYIIEpEeYKH, II0 BHHUKAIOTH Yy cdepi IHTeNeKTyalbHOI BIACHOCTI B
Hlotnanaii, HOBUHHI BHpiLIyBaTHCA B Cy.i cecii, mpuuoMy Lieil cyn
Ma€ BUHSATKOBY IOPHCIUKIIIO IMOJO TMATEHTIB Ta MO0 OLIBIIOCTI
IHIIUX TpaB iHTENEKTyallbHOI BIACHOCTI (30KpeMa TOPrOBEIbHUX
Mapok 1 anzaiiHiB CoiBTOBapuCTBa). Y LBOMY CyHi NPU3HAYAIOTHCS
CyIlIi, IO CHemiali3yloThCsl Ha IHTENeKTyalbHil BIACHOCTI, 1 AJA
BHUpIIIEHHS IUX CIpaB 3aCTOCOBYIOTHCSA CHEIiaibHI IIpaBHIIA.
AJBOKaTH MAaTEHTHUX 1 TOPrOBEILHUX MapOK MOXYTb IPEACTaBISTH
CBOIX KIIEHTIB O€3mocepeHh0 Tepea OKPY)KHUM CYIOM TaTeHTIB
(cyn mepmioi iHCTaHIil CHemiaai3oBaHOi MATEHTHOI FOPUCAMKIIIT),
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aypa3l  OCKapXeHHS  pillleHb, HNPUHHATHX  YTIPaBIiHHAM
IHTeJIeKTyallbHOi BiacHocTi BenukoOpuraHii mepen mNaTeHTHUM
cynom Bumoro cyny B Aurmii Ta Yenbci. AJBOKaTH 3 MaTEHTHUX 1
TOPTOBEILHUX MapOK MOXYTh MPEICTABISATH CBOIX KJIIEHTIB IEpe
Bummm cyzom y JloHmoHi, ane KOHCYJBTaHTH 3 TAaTEHTHUX Ta
TOPTOBEBHUX MapOK HE MOXYTbh HPEACTAaBISATH CBOiX KIIEHTIB Y
CyIOBUX Ipouecax IIOJO IHTENEKTyalbHOI BIACHOCTI, IIO
mpen’ sBIsSIoThCst  mepen cynmamu loTmamii. YV nmmx BUmagkax
MOXYTh  OpaTM  y4yacTh  JIMIIE  aJIBOKATU-NIO3MBaYi,  sKi
CHeIalli3yIOThCS Ha TNHTAaHHAX  IHTENEKTyallbHOI  BJIACHOCTI,
OUTBIIICTD 13 SIKUX CIIBIIPALIOIOTH 3 IOPUCTAMHU, IO CHEIiaNi3yI0ThCs
Ha MUTAHHAX MATEHTHUX Ta TOPrOBEILHUX MaPOK.

BinpmicTe agBokaTiB 3 MATEHTHUX 1 TOPrOBUX MapoK Yy
[oTmanmii mpamiooTh y MPUBATHUX CIICHialli30BaHUX (ipMax, aie
YacTHHA 3 HUX MPAIIOE Y TPOMHUCIOBOMY CEKTOPI.

Yaprepuuil iHcTuTyT nareHTHuX angBokatiB (CIPA) — mareHtHi
aIIBOKATH, SKi IFOTH 1O BCiM TepuTopii BenmukoOpuTanii. Poib mboro
IHCTUTYTY - CHIBIPAIFOBATH 3 YPSIOM 3 TIMTaHb TpaBa IHTENEKTyaIbHOL
BJIACHOCTI, MMPOBOJUTH KypCH HAaBYaHHS i HABUAHHS ISl TATEHTHUX
aJIBOKAaTiB Ta CIIyXadiB, a TaKOX IPALIOBaTH 3 PEryJIOIYNMU
opranamu npodecii. CIPA cnpsMoBaHMiII Ha IPOCYBaHHS 3aKOHY PO
IHTEJIEKTyalIbHY BJIACHICTB 1 Ipodecit y il ramy3i.

IctutyT anBokartiB ToproenbHuX Mapok (ITMA) BukoHnye poib
MIPEACTaBHHUIITBA CIICMiali30BaHUX IOPHUCTIB, a TaKoX Iiei mpodecii
110 Bciit TepuTopii BenukobpuTanii. Moro 060B’sI3KH - TIEPEroBopH 3
ypsAaoM, He3aJekHUM perynorounM opranoMm (IPReg) ta iHmmmu
BIAMOBIMTHAMH OpTaHi3aIliIMH, a TaKOX JIOOIIOBaHHSI 3 HHUMHU.
[HCTUTYT TpONOHYE HAaBYANBHI KypCH, a TAaKOXK KOHCYJbTAIl IS
npodecioHaniB y ranxysi ToproBenbHHX Mapok. ITMA 3abesneuye
mpocyBaHHA Li€l mpodecii Ta IHTENeKTyalIbHOI BIACHOCTI.

HismpricTe KoMmiTeTy 3 perynioBaHHS iHTEIEKTYalIbHOI BIACHOCTI
(IPReg) oxomitoe BCi peryisaToOpHI Ta AWCHMIUTIHAPHI aCMeKTH Ta
BCTaHOBIIIOE, KOHTPOJIIOE Ta 3a0e3Mmedye BiINOBIAHICTh CTaHAApTaM,
SIKi 32CTOCOBYIOTHCSI FOPUCTaMH, IO CIEIialli3yIOThCSl Ha TMaTeHTax i
TOBapHUX 3HAKax, MO JIIOTh Ha BCill Tepuropii BemmkoOpuranis.
Kowmirter gmie B iHTepecax CyCHIBCTBA Ta KEPYE PEECTPaMu, B SKHX
3apeECTPOBaHi IOPHCTH, IO CHEIiaNi3yloThCsA Ha IaTeHTax i
TOBapHUX 3HaKax (K Qi3WdHi, Tak 1 FOpUANIHI QipMHE).
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CremiamizoBaHi agBOKAaTH MIiANANAOTh I Mif0 (CTaTyTHHX)
MIOJIOKEHB 3akoHy mpo crerianizaiito aJIBOKATiB
(Patentanwaltsordnung, PAO) Ta € unenamu llanatu 3akoHiB mpo
crierianizariio axBokatis (Patentanwaltskammer)'.

o crocyeThcst MUTaHHS LIOAO iCHYBaHHA B PyMmyHii cuctemu
crmerjamsaiii aIBOKAaTiB, TO BIAINOBIAL HEraTHBHa CTOCOBHO
3aCTOCOBHOTO 3aKOHY IOJIO 3[IHCHEHHS aJIBOKaTChKO1 mpodecii. Sk
HACJIJIOK, HeMa 3Moru 3pooutu poctynHooo 1o CCBE 3ammcky i3
3a3Ha4eHHSIM KOOpDAMHAT HAIlOHAJTBHOTO IPaBOBOTO PEXKHUMY,
3aCTOCOBHOTO JI0 0OTOBOPIOBAHOTO ITUTAHHS.

3 i€l X NPUYMHH — BIACYTHICTH PETYJIOBaHHS CHCTEMH
creriamizamnii ajgBOKaTiB HE [03BOJISE TPOAHATI3yBaTH OyIb-sKi
npobjeMu Yu yCKIaJHEHHS B MeXaxX peXHMIB cremiaiizamii momno
TPAHCKOPIOHHOTO 3MIMCHEHHS aIBOKATCHKOI IMpodecii.

IIlo crocyeThcs MUTaHHS, CTBOPSHHS TaKOI CUCTEMH B KpaiHi, TO
L€ CTaHe MOKJIMBUM, BPaXOBYIOUH 3pOCTAa0uy TEHIEHILIIO MPOSBY
(dhop™m 3miiicaenHs mpodecii agBokara B PyMmyHil M0 akmeHTyBaHHS
crieriaiizamii agBOKaTiB Ha SKi CIIBIPAIIOIOTh, ¥ TOMY YHCIi Ha
erarmi Habopy mnepcoHamy. Ock 4YOMy € MOXJIHBICTB, WIO B
MaiOyTHROMY, aIBOKATChKi KOJEKTHBH B PywmyHii, 3a Momemtto
perioHanbHUX Kouyierii HimeudwHwu, Hampukiag, - MOXYTh HaOyTH
KOMIIETEHIIIT 1100 cepTtudikaiii pi3HUX creniamisaiiii agBoKaris,
[0 CTaHE HACTIJKOM BHU3HAHHS BUKOPHUCTaHHS THUTYIy aJlBOKaTa,
SIKUH CITeIiai3y€eThCs Ha FOPUANIHUX TTUTaHHSX.

binbme Toro, B paMkax mporpaMu Oe3nepepBHOro mpodeciitHoro
HaB4aHHs afgBokaTiB 3a 1 ciuasg 2008 p. - 1 ciunst 2011 p., [Tpuitasroi
22 Bepecust 2007 p. Pimennsm Ne. 266 Pamun HamionanpHOI criiiku
anmBoKaTiB y PymMmyHii, mporpama, mo po3ropHyJacs, HaroJiocuia Ha
HEOOXiAHOCTI MOCTIHHOTO HABYAHHS aJBOKATIB Yy CyYyaCHHX YMOBax
3aKOHO/aBYOl 1H(IIALIT, BUHUKHEHHS YH PO3BUTKY HOBHX Taly3ei
IpaBa YacTO HEOPAMHAPHOI IOPUAMYHOI IPAKTUKH, TAKUX 5K
TEHJICHIis Cleliani3allii, ki HaMaraeTbCsi BUKOPUCTOBYBAaTH OpraH
aZBOKaTypu. Y I1IbOMy ceHci Bci (popMu BOOCKOHAEHHs OynyTb
OpraHi3oBaHI 3a I[ikaBUMH cdepaMu 3 ypaxyBaHHSIM TEHICHIIIi

! Tipuri de profesii juridice. URL:

https://e-justice.europa.eu/content_legal professions-29-de-ro.do?member=1
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creryiamizaiii aJBOKAaTiB, HaBYaHHS Ma€ MaTH CIHEIiali30BaHUuMi
XapakTep, IEepeBaXHO NPAKTHYHOIO 3MICTy, BHUKOPHUCTOBYIOUH
TEOPETUYHI 3HAHHS 3 METOI0 CTHMYJIOBAaHHA Ta MiATOTOBKH
npoecifHuX KOMITETEHIlill, BMIHHS TIYMa4dUTH IOPUIUYHY HOPMY,
PO3BUTOK JyXy aHalidy Ta CHHTE3y, 3aCBOEHHS CIICIiali30BaHUX
TEXHIKO-IIPaBOBHUX TEPMiHiB, II00 MPAaBUIBHO iX BUKOPHCTOBYBATH.

3rimHo 3 mporpamoro OesmepepBHOro MpodeciHHOrO HaBYAHHS
topucTiB y nepion 3 1 ciuasg 2008 p. - 1 cignst 2011 p., KOXKeH IOpUCT
MOJKE Y3SITH MPOTATOM 2 POKiB y4yacTh y IIOHaMeHIIe 3 ceMiHapax,
KOH()EPEeHIIisAX, TUCKYCiAX, OpraHizoBaHNX B PerioHanbHOMY HEHTPI,
Ha SIKOMY 0a3yeThCs Iel paiioH, Jie BiH 3apeecTpoBaHmi, y cdepax, y
SIKMX BiH crenianizyBaBcs abo B SIKMX BiH X04e OTPpUMATH JOAATKOBI
3HaHHs. Jloka3m ydwacTi aABOKaTiB y MOCTIHHIM HaBYaNbHIH
TISUTBHOCTI Ta oOpraHizamii ii yd4acTi peami3yroTbCs aIBOKaTaMH,
pEeTiOHaNbHUMHM LEHTPaMH, W10 3acBiAUyIOTh Y4YacTbh a/JBOKATiB
y MOCTiMHIA HaBYaNmbHIN missbHOCTI. [linTBep/pKEeHHSAM  ydacTi
aJBOKATIB y TIOCTilHIM HaBYaNbHIA MiSUTBHOCTi, OpTaHi30BaHIN
aIBOKAaTCHKOIO  KoOJerieo, Oyne  MiACTaBOO I BHAAUl
CaigonTBa nmpo arectanito npodeciiHOro 3BaHHA IOPHCTA, SIKE
TIPOBOIUTUMETHCSA TEPIOAUIHO (OAWMH pa3 Ha 2 POKH) KOXKHUM
aJIBOKaTOM.

Y 20 kpaiHax uM OprasizaiisiXx BH3HAHHS Creliani3alil
nepeadayae:

- cnemudivyHe IOMATKOBE HaBYaHHA y 6 Kpainax: ®pamnmil,
Jlrokcembyp3i, Pymynii, Cep6ii, CroBenii, IlIBetinapii;

- CKJIafaHHs icmuty B 7 KpaiHax: Xopsartii, YropmuHi, ManbTi,
[Mopryramii, «KomumHi#t rorociaBcekiii pecmyOmimi MakemoHis»,
Typeuunni, Ykpaisi;

- Ortpumanns no3Boixy B 7 kpainax: UYexii, HimeuunHi,
Hinepnannax, BenmukoOpuranii - ITiBHIUHINA Ipnanmii,
BenukoOpuranii-lllotnanaii Ta BennkoOpuTanii-AHrmii Ta Yemsci.

B Icnanii He icHye odimiiiHOT cremiamizamii agBOKaTiB 3a
rajmy3siMd TIpaBa.

Cminka aaBokariB [1IBeiimapii ciinbHO 3 yHiBepcuTeTamu L{ropixa,
bazens, ®@pidypry, Jlozanan, Jlrouepra i Cankr-I'amena rapanrye
¢dyHnameHTanbpHy 1 omHakoBe i Beiei LlBefimapii ocsity. [pu
IbOMY CIIEHiaNi3yIOThCcd aJBOKATH 3000B’sS3aHi  IMiABHUIILYBaTH
KkBamidikamiro y cBoiii obmacTi Bugadi abo, MOHANMEHIIe, TOTyBaTH
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myOumikariii mo Hid. TuTyn chmermiamicra y IMEBHIM ramy3i mpaBa i€

npotsaroM 10 pokie. [To 3akiHYeHHI ILOTO TEPMiHY aIBOKAT 3HOBY

MOBHUHEH MiATBEPIUTH CBOIO CIIELiali3aLilo.

Cremiamizariii MPONOHYIOTH HE3alepedHi TIepeBard IF0YUM
OPUCTaM SIK MO0 IMIJDKY, TaK 1 HaJIMHOCTI 110A0 KiieHTypu. B
yMOBax yce OiIpll KOHKYPEHTHOTO CEpelOBHIIA OTPUMAHHSA
ceprudikara creriaiizamii, BU3HAHHI KOHKPETHOTO BMIHHS - IIe
peanbHa J0JaHa BapTicTh. lle TakoX € BaroMUM apryMeHTOM Y
BuripaBianHi 30opie  (crarts 11.2 HarioHanpHMX mpaBmlI).
Bynp-axuit ropuct 3 ofHiero abo MBOMa cCrieliami3amisiMi MOXe
BHKOPHCTOBYBATH iX Ha BCIX CBOIX HOCISIX KOMYHIKamil (KaHIITOBapH,
pekiama, BeO-calT TOIIO).

HamionaneHa panma anBokaTiB NpUAHsJIA Ha CBOIX 3araJbHUX
300pax 12 Ta 13 Oepe3ns 2010 poky 3BIiT MPO MEPETIAI PEXUMY
creriamizanii 1 aJBOKAaTiB, paHille MOJAAaHUX HA KOHCYJbTAIli 3
npodecii. 3akon Ne 2011-331 Bim 28 ©Oepesns 2011 p. Ilpo
MOJIEpHI3aIlil0 CYIOBHX YM IOPUAWYHHX Npodeciii Ta OKpeMux
pernmameHToBaHuX mpodeciii, omybmikoBanmii B OdimiiiHOMY
yacoruci 29 OGepesnst 2011 poky, BpaxyBaB 3aKOHOAaBYl 3MiHH,
3amporoHoBaHi HarioHanpHOIO pamoro  aaBoOKaTyp, SKi Oyn:
BrTrodeHUH 10 3akoHy Ne 71-1130 Big 31 rpymas 1971 poky.

Orxe, crnemiamizamis  3100yBaeTbcs — 3aBOSKM  TOCTiHHIN
npodeciiiHiil MPaKTUL TPUBATICTIO YOTHPH POKU Ta 3aTBEPIKY€ETHCS
TIPUCSKHUM, SIKAU TIepeBipsie mpodeciiiHi HABUYKH 3a CTCIiaIbHICTIO
Ha TiAcTaBi QaiiniB, ckiaaneHux opuctoM. XKypi npuiimae pimeHHs
micnsg  cmiBOecioM, sAka mepenbadae  mpodeciiHy — CHUTYyalilo.
Cremiamizaris 3aCBIAIYETHCS cepTudikarom, BHUJIaHUM
HamionanpHoto pamoto aaBokatiB. (31 rpymas 1971, cr. 12-1).
AZIBOKaT MOXE OTpUMAaTH Ta CKOPHCTAaTHCS MaKCUMyM JBOMa
crieniamizauisiMi 31 CIHCKy 3 26 raimy3sx IpaBa, OIyOJiKOBaHOTO
Minictpom rocturiii 28 rpymas 2011 poxky:

v/ iHO3eMI[iB Ta 3aKOHy 0pPO TPOMAIIHCTBO (3  TAKOK
KBaJidikamiero: 3aKoH Npo iHozeMuiB y ®panii);

v\ cimeiiHe, ocoOucTe Ta ciMmeiiHe mpaBo (3 HACTYNHHMHU
kBani(ikamisiMu: ciMeiiHe TpaBo, MPaBO CIAAKyBaHHSI Ta
JapyBaHHS, TPaBO CIIAJKyBaHHS, MPaBO IEPEHACTPOUYCHOCTI,
IIMBIUTbHA BiMTOBITAIBHICTE, PABO HA HETIOBHOMITHIX);

v/ 3aKOHOJIABCTBO TIPO MPAIIIO;
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0aHKIBChKE TPABO Ta 3aKOHOJABCTBO MPO (POHJOBHIA PUHOK (3
Takoro KBamidikamicto: OaHKIBCbKE Ta (iHAHCOBE IIPaBoO,
OiprkoBe TIPaBO, 3IUTTS Ta TIOTJIMHAHHSA );
MOJAaTKOBE MPaBO Ta MUTHE NpaBo (3 Takow Kaamidikawiero:
omonaTKyBaHHS (izmuHMX oci0, omomarkyBaHHs npodeciiiHol
IISITBHOCTI, MUDKHApOIHE OIMOAATKyBaHHS, OIOJATKyBaHHS
MaitHoM, T.B.A., onogaTKyBaHHS HEPYXOMOCTI);
npaBo KOMIMaHii (3 TakMMHU KBaJiikamisMu: KOpPIOpaTHBHE Ta
npodeciiiHe MpaBo, 3JIUTTA Ta MOTJIMHAHHS);
MpaBO TapaHTiif, LIHHUX TamepiB 1 3ax0[iB MPUMYCOBOTO
BUKOHAHHS;
apOiTpaskHe MpaBo;
3aKOH Ipo acouianii Ta GoHau;
3aKOHOJABCTBO TPO CTpaxyBaHHS (3 KBamidikariero ocobucre
CTpaxyBaHHS);
KOMEpIIiliHe, MiJIOBE Ta 3aKOHOJIABCTBO IMPO KOHKYPEHILio (3
Takol  KBamiikalii€ro: TPOBaKEHHS Yy ClOpaBax Ipo
0aHKPYTCTBO Ta KOMIIAHii, IO mepeOyBalOTh y CKIAJHOCTI,
MPOAaXK peIryTallii, 3aK0H PO PeKIaMy);
KpeIUTHE Ta CHOXHBUYE MNpaBo (3 Takow Kaamiikauiero:
3aKOHOJABCTBO MPO KOHKYPEHIII0, CIIOKMUBYE MTPAaBO, 3aKOH MPO
pO3MOLI, MpaBo MPOQECiitHOTO pPeTyITIOBaHHS, €BPOIEHCHKE
KOHKYPEHTHE TIPaBO, MiXKHAPOIHI TOTOBOPH)
3aKOHOAABCTBO PO OCOOMCTI TpaBMHU (3a TaKOIO KBamiikawiero:
KOMIICHCAIliS TIJICCHUX YIIKOPKEHB);
€KOJIOTIYHE TIPaBo;
JIOBIpYE MIPaBo;
NpaBO HEPYXOMOCTi (3 Takoi KBaligikamiero: OyaiBHUITBO,
MiCTOOYIyBaHHS, CIIBBJIACHICTh, OpEHJAA, KOMepIliliHa Ta
npodeciitHa opeHa, eKCIpoIpiamis, TipHUYe IPaBo);
MDKHapomHe 1mpaBo Ta €Bpomneiickkuii Coro3 (3  Takoro
KBaJiikamiero: MIDKHApOAHI JOTOBOPH, IIyOJiuHE MpaBo
€Bpor Ta CHiNBHOTH, CYJOBI CIIOPH Tepes €BPONEHCHKUMHU
CylaMu, €BpOIeiichbKke KOHKYpPEHTHE MpaBo, iHO3eMHi mpaBa (€
CTIIBKH TaITy3eld KOMITCTEHIIIi, CKUTBKY HE3aJIC)KHUX IepxkKaB) ),
MIXHapOJIHI CY/IOB1 IIPOLIECH, );
3aKOH HOBHX TEXHOJIOTiH, iH(QOpMAIifHUX TEXHOJOTi Ta
komyHikamiii (NICT) (3 TakuMy kBasmiikamisiMH: 3aKOH IIPO
KOMIT FOT€pH Ta TeJIeKOMYHIKaIlii, 3aK0H PO peKIIaMy);
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v\ xpuMmiHanbHe mNpaBo (3 TakMMM KBamiikaiismu: 3arajabHe
KpUMiHQJIBHE IPaBO, KpUMiHAIbHE TOCIOAAPCHKE IPaBo,
MIPECOBE MPaBo);

v\ 1paBo IiHTeNEeKTyalbHOI BiacHocTi (Mae Taki KBamigikarii:
MaTeHTHE TMpaBoO, NPaBO Ha TOProBeJbHI MapKW, MpaBa Ha
JU3aiiH, JITepaTypHY Ta XyI0KHIO BJIACHICTb);

v' nyGmiune mnpaBo (3 Takow Keamidikamier: BUOOpYE MPaBo,
MiclleBa BJlaga, JAcp)KaBHA CIIyxk0a, JepKaBHE CKOHOMiuHE
MpaBo, myouiyHe mpaBo €Bponu Ta CIiBTOBapHCTBA);

v\ cilbCchbKe 3aKOHOMABCTBO (3 Takow KBadiikaliero: opeHaa
CLIBCBKOTO rOCIoAapcTBa Ta CLIBCHKOTOCTIOAAPCHKE
MiATPUEMCTBO, 3aKOHOJaBCTBO npo MPOIOBOJIBCTBO,
3aKOHOJIaBCTBO PO CLITBCHKOTOCIOIAPCHKY KOOTIEPAIiio);

v’ 3aKOHOZABCTBO IIPO OXOPOHY 3/I0POB’S;

v/ 3aKOHOJABCTBO IPO COIialbHe 3a0e3MeYeHHs Ta COLiAIbHUI
3aXMCT (3 TakuMH KBaliiKalisiMH: IPaBO COLIAJIBHOTO
3a0e3MeUCHHs, IIPaBO COI[IAILHOTO 3aXUCTY);

v CIIOPTHBHE MPABO;

v\ TpaHcnopTHe mpaBo (3 TAKOKW KBaTi(iKaiielo: MOBITPAHMUIA
TPaHCHOPT, MOPCHKUH TPAHCIIOPT, HA3EMHHUN TPAHCIIOPT);

v\ mpaBo rapaHTidi, Oe3leKH Ta NPaBO3aCTOCYBaHHSA (3 TaKOKO
KBaJi(iKalielo: 3axX0AW NPHUMYCOBOTO BHMKOHAHHS, 3amO0DKHI
3aX0/IH).

AJIBOKAT MOXe TPETCHIyBaTH Ha cepTU(dikar mpo crelianizailito,
AKIIO BiH BiATOBiZa€ 00’ €KTUBHUM yYMOBaM MPOQeciifHOT IPaKTHKH
LI0A0 HOT0 TPUBAJIOCTI Ta XapaKTepy.

AJIBOKAaT TIOBMHEH CIIEpIIy HANHWCaTH 3BIT MPO YCHIIIHICTh
poOOTH 3a OCTaHHI YOTHPH POKH CBOET MpodeciiiHol NpakTHKH, 100
MIPOIEMOHCTPYBATH, 30KpeMa, Yepe3 CIpaBH, IKUMH BiH 3aliMa€eThCs,
0 HOTO OCHOBHA cepa MiSUIBHOCTI CTOCYETHCS TEMH, Yy SIKIH BiH
TIparHe OTpUMAaTH 3BaHHs crerfiamicra. [loTiM 1ieit anBokaT mOBHHEH
TIOCTaTH TIepea NMPHUCSHKHEMH 3 JBOX IOPHCTIB, CIIEIiadi30BaHUX 3
JaHOi TeMH, Marictpary Ta mpodecopa yHIBEpCHUTETY, sKi oOmaBa
MPaKTUKYIOTh OJUH 1 TOW K€ MpeAMET, Ha BEIUKUH yCHUH icmuT,
SIKUH TpUBa€ OJHY TOJUHY IPOTArOM SKOI aJBOKaTa, KM Ionxae
3asIBKy Ha IOCaJy CIeIialicTa, 3amuTylOTh Mpo HOro 3BIT Mpo
TUSITBHICTB Ta HOTo MpoQeciitHy MPaKTUKY.
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CTBOpEeHHS MUX 3BaHb CHEITIANICTIB 1 CHEIliami3aliiHuX iCIHTIB,
OUEBUJHO, CIOPSIMOBAaHE HAa  MiJABUINEHHS  MPO30POCTI  Ta
YUTAO0ENBHOCTI CyJOBUX IPOIECIB 1100 HABHYOK aJIBOKATIB, SKUX
BOHH MOXYTbh OOpaTH JUIs CYNPOBOJY Y MPOBaPKEHHI, TPUCBOECHHS
nocBiueHnst. Crieriamizaiiisi IOpPUCTa, IO 3aCBiAYye HABUYKUA Ta
npodeciiHa  NpakTHKa  OCTAHHBOTO  KOHTPONIOIOTBCS — Ta
3aTBEPIKYIOThc HallioHaTFHOIO KOJIETi€I0 aJBOKATIB 1 HE MPOCTO
CaMo JIEKIapyIOThCA.

Konu anBokar mparae oTpuMaTH 3BaHHS CIEIiallicTa 3 OJHOTO 3
26 mpeaMeTiB, 3aIPONIOHOBAHNX Ha CHEIliami3allito, e IOPUCT MOXKE
MIOTIPOCHUTH BiTHECTH HOMY B paMKax Mi€i creriamizamii KOHKPEeTHY
KOMIIETEHIII0, IO TiJAKPECIIIOE SIKICTh HOT0 HOTO JOCBIJ Ta HABUYKH
B raiy3i IisutbHOCTI Oinbin crienudivHi, HiX 3aranbHa cdepa, B AKii
BU3HAETHCS CIIELIAJIBHICTb.

VY Mexax KpUMiHaJIbHOTO MpaBa € chepu AisIBHOCTI, SIKi MOXKHA
BHUJIUINTH, 1 SIKI CTOCYIOTBCS 3arajbHOTO KPHUMIHAJIHHOTO IIpaBa,
KPUMIHAJIBHOTO MiANPUEMHHUIIBKOTO TpaBa, KPHUMIHAIBHOTO IpaBa
OXOPOHH 37IOPOB’A ... 3 OISy Ha CBOIO MPAKTHKY, 3 JECATKA POKiB
BiiCbKOBOTO KPUMiHAJILHOTO MIpaBa Ta CBOiX 3HaHb BilicbKOBHX JKaH
Bynor mpocuB, mo0, kpiM 3BaHHS cHemialicTa 3 KPUMIHAIBHOTO
mpaBa, Homy OyJ0 HamaHO BH3HAHHS IIEBHOI KOMIIETCHINI Yy
BIiICbKOBOMY KpHMiHaJbHOMY TMpaBi. [IpHcskHE 3 eKCHepTH3H
creuiamizauii, sike BiH npoBiB 27/11/17 y Ilapuxi, BBaxano, mo us
cnermdiuHa KOMITETeHIisT Moke OyTH HajaHa oMy, IO OyJo
TIepIIAM I (PPAHITY3bKOTO FOPUCTA, IIs CIICIialbHa KOMIICTEHIIISA
HiKONM He Oyna paHie npusHauenuii. Maorpe XKaun Byznot croroani
€ omHUM 13 408 IOPHCTIB, IO CHEMiali3yIOTHCS HA KPUMIHAITBHOMY
npaBi y @paHiiii, i HA MOMEHT HaIMCAaHHS LWX PAAKIB €IUHUM, XTO
OTpHMaB BHU3HAHHS CIELIAIbHOI KOMIIETEHLIii Yy BiilCbKOBOMY
KPUMiHAIbHOMY TIPABI.

Tpagumiitno ¢ysKIif0 foTpuManHs y OpaHiii MOKIagal0Th HE Ha
BHYTPIIIHIX IOPHUCTIB, a HA OKPEeMUH BHYTPILIHIH TiAPO3IiN, SKUH
CKJIaIa€Thcsl 3 0Ci0, BiMMOBimadbHHUX 3a iX moTpumanHs. [loswmiris
pO3BUHYyJAcsl Temep, OCKUIBKM FOPUANYHI MIKOIH  CTBOPHIN
CHeIiai3oBaHi MaricTepchbKi CTyMeHi, MpU3HAa4YeHi A MiATOTOBKU
IOPHCTIB y Wil KOHKPETHIH ramysi. binpimicTs 3aX0/iB 3 TOTpUMaHHS
HOPM SK 1 paHille 3MiHCHIOIOTHCS BHYTPIITHRO, a 30BHIIIHI aJIBOKATH
BHUKJIMKAIOTHCS B HANCKIIQIHIIIAX CUTYAIISIX 200 SKIO MATAHHS CTaE
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CyIOBUM. BHyTpimHI agBOKAaTH HE KOPUCTYIOTHCS KOTHHUM 13
3ac00iB 3axHCTy, HaJaHUX 30BHIIIHIM lOpHcTaM (FOpPUAWYHA Miibra
TOLIO) Ta HE PEryjaiolThes. Tak, BHYTPIIIHI afBOKaTH He
TIOMIMPIOIOTECS. Ha KOHKPETHI 3000B’s3aHHS, MOKIAACHI OJXHUM
KOHTPOJIIOKYMI OpraH.

Hlopoky Hamionansna paga anBokariB y @panuii myOmikye
HaIllOHAJBHUHA CIIMCOK IOPHCTIB, fKi 3m00yBamu omHy abo nBi
crierianizamii, BKJIIOYAIOYM IOPHCTIB, SIKI MAalOTh IIPaBO IOJATH
KJIOTIOTaHHS Tepe] aneysalifHUMU CyJaMu, SK 1€ TependadyeHo
crarreto 1 (4) 3akony Bim 31 tpymus 1971 poky. Tak camo
HamionanpHa pama amBokatiB y @panilii MoOpoKy 3MIHCHIOE aHATi3,
CKIJIBKM CIIEL[ai30BaHUX aJBOKATIB, 3alMalOTHCS aJBOKATCHKOIO
TISUTBHICTIO HAa  BIATOBIOHIA  aJMiHICTPAaTUBHO-TEPHUTOPiaTbHIN
onuauI DpaHIrii.

PosrnsHeMo cnemiamizaiito anBokaTiB 'y DpaHiiii jgeranbHile.
AJZBOKaT, SIKMI cHeuiani3yeTbcsl Ha MpaBi eKcIpoIpialii, ypoaHizMmy
Ta JOBKUILIA, OpoKy nogae moHan 40 000 mporemyp excrporpiarii.
BrnacHukM JKMTIA YHM OJKWTJIOBHUX TIPOEKTIB TOBHHHI OyIyTh
MOCTYIATHCS MICTY, JIeapTaMeHTy 4M periony. [lo-mepie, anBokar
YBOXHO Ma€ BHUBYMATH 3allAT HAa KOPUCHICTh HACEJCHHS, SKHHA
MMOBUHEH OyTH 31ilicHeHWN m0 Oyap-sKoi ekcmporpiarii. Skmo
BUSIBUTBCA, IO BOHA TMOTAHO pealli3oBaHa, Mo (aill HeJOCTaTHBO
MOBHUH abo 1o OIO/KeTH Ha pealizalilo 3aHaATO PO3IUIMBYACTI,
aJIBOKAaT MOJKE TiepepBarTu Ieil mpoekT. Tak camo, SIKIIO BUSBUTHCS,
I[0 MICTO YH arjioMepamiss Xode 3IiHCHUTH IIeil TPOEKT 3
HEOCTaTHbO KOPHCHUX TNPUYMH a00 TOOyAyBaTH KOMILIEKC
HEPYXOMOCTI, SIKHi TaM HE TMOBWHEH OYTH, IOPUCT BCE OJHO MOXKE
CKacyBaTH TpOIeNypy eKcrpormpiamii. SIKIo MpOeKT crpaBai B
iHTepecax CyCHUIbCTBA, TO aJBOKAaTy OyJe BaXXKO CKacyBaTH
eKCHpoIIpiaLito.

Slkmo, He3BakarUM Ha CBOI 3yCWUIA, aIBOKAaT HE 3MIT
MEPElIKOAUTH peatizalii MpoeKTy, ToAl HeoOximHo Oyne oTpuMaTH
MaKCHUMaJbHO MOXJIHMBI eKcrpomnpianiiini HagbaBKu. 3me0inbIioro
aJBOKAaTH OOYHCIIOIOTH CBOi 300pM 3a yMOBaMH BiITIOBITHO IO
BiJICOTKa, SIKWH iM yJgacThca 3MyCHTH Bac Burpatu. Llei ropuct He
KOILTYBaTUME BaM XOAHUX TPOILeH, aje BiH, IMOBIpHO, 3MyCUTH Bac
BUTpaTH. [HOAI PI3HUINI B KOMIICHCAIlIAX MOXKYTh Maibke MpPONTH
OIMHUYHY a00 MOJBIHHY.
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AnBokatn 3 OaHKiBChKOro mpaBa. ChrOromHi OaHKH CTaau
CTpaBXHIMH CyJOBUMH MallMHaMHu. Y KIII€HTIB MOKYTh BUHHKHYTH
CYIIEpeYKH 3 HUMH 3 OaraTboxX mpu4uH. baHku 4acTo mymaroTh, 10
iXHI KJIII€HTH TOTaHI MEHEKEePH CBOiX OaHKIBCHKHX paxyHKiB. 3a
YeK, SIKMH He € KPETUTOCIPOMOXKHHM, ab0 TIOraHo KepOBaHY
0aHKIBCHKY OIepallifo, BiAijIeHHs] OaHKIB 4aCTO CTATYIOTh HAAMIpHY
KiTbKiCTh OaHKIBCHKHAX KOMICIH.

OcoOu MaroTh TpaBO 3axXHWIIATHCS BiA Takoro poxy 300piB.
3BHYaliHO, HAWNINIIEe BUPILIMTH - 1€ MUTaHHS MHUPHO 31 CBOIM
OaHKipoM, aje IIe He 3aBXIH BIIKpUTO sl oOroBopeHHs. OTxke,
SKIO 1Ie PINIeHHS HE BJACTHCS, MOXKHA 3BEPHYTHCS JIO0 IOpHCTA -
crermiaicT 3 0aHKIBCHKOI CIipaBu Ta 0AHKIBCHKOTO mpaBa. Bin g00pe
3HA€ CIpaBy 3 0aHKIBCHKUMH clIpaBaMu i Oyze 3HaTH, AKi MpoLenypH
BHKOPHCTOBYBATH AJIS TATBEP/KEHHS CBOIX mpaB. baHku 3a3Bnyaii
nepeOyBarOTh y CWIBHIA TO3MIii, 1 BOHM Iie 3HaWTh. OChb 5K
BUPILIUTHU CYNEPEUKy 31 CBOIM OaHKipOM:

Slkmo OaHK He BIANOBIB MPOTATOM I'PaHUYHOTO CTPOKY (abo He
XOTIB TIOYYTH Ballli apryMeHTH, HAMTUIIITh IIe pa3 PEKOMEHIOBAHOIO
MOLITOI0 3 MiATBEPIKEHHSM OTPUMAaHHS Ha aApecy IMOcepeIHHKa
Bamoro 0anky.) Yac BigmoBii {00 - 2 MicsIi.

AITBOKaT  TOMATKOBOi  CIy»OW  3a3BHYail  Tpamioe 3
KOMIIETEHTHUMH CyJaMH JAJsl 3aXWCTy NpaB IUIaTHUKA MOAATKIB B
yMOBaxX MOJATKOBOI'O ayIHUTy UM OyXTalTepchbKOro KOHTpomo. Toxi
BiH CIIZIKY€ 3a CyIOBOIO cripaBoro. Lleit ropucT, Kuid, sIK MpaBwiIo, €
CIIEITIaTICTOM 3 TOJATKOBOTO IpaBa, TaKOXX ONTHUMI3Yy€ IOJATKOBI
JeKIapariii 3 MeTOr ONTUMI3allii MOIaTKy Ha MPUOYTOK, JTOXO/IB Bij
BIIACHOCTi, JOXOJiB BiJl PyXOMHX 1 HEPYXOMHX aKTHBiB, a TaKOX
ocobucTux MpUOYTKIiB Kamitady Ha (oHIOBOMY pWHKY. BiH Takox
Oepe y4acTh 3 KOMIaHisIMH SIK (haxiBellb 3 KOPIIOPATHBHOTO TpaBa,
mo0 pPO3poOJATH TMPOEKTH AaKTiB 1 KOHTPAKTIB 1 ONTHMIi3yBaTH
ITOJATKOBI ¥ aKTUBHI OTepaiii.

KpiMm Toro, BiH 3MOXe ONTHMI3yBaTH Pi3HI HOJATKHU:
KOPIIOPAaTUBHUN TONATOK 1 TmomaTku Ha npubyrox, [1JIB,
npodeciiHui MPUPICT KamiTaly, HENpsAMi TOJATKH TOIIIO.

CoriansHe TPaBO OXOILIIOE TPYIOBE MPABO Ta IIPABO COIiaTHFHOTO
3abe3neyenHs. [Ipodecionan i3 conialbHOrO TpaBa JOMOMOXKE Y pasi
3BUTbHEHHS, HECTIPABEAJIMBOTO 3BUTRHEHHS, PO3ipBaHHS TPYIOBOTO
JOTOBOPY YW BIJICTaBKH. BiH MoOXe MPOKOHCYIbTYBATU IIOJIO
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TPYAOBUX YHM TPYIOBHX JIOTOBOPIB, @ TAKOX MIOAO 3MIHH YHHHOTO
TPYAOBOTO AOTOBOPY. BiH MOke JOMOMOTTH BaM 3asBUTH MPO CBOI
mpaBa B YacTUHI BUIBHOrO uacy, poOodoro wuacy, xBopobu abo
mpobiemM 31 370poB’sSIM Ha poOodomy wMicmi. Jlomomoxke Bam
BiJCTOIOBaTU CcBOI NpaBa Ha npodeciiine HaBuanHs (DIF), orpumaTu
neBHi HagOaBku Towlo. Llel IopucT MoXke JONMOMOTTH KOMIAHIsAM Y
ramy3i TpPYOOBOTO TMpaBa Ui Malloro Oi3HeCy YW Majoro Ta
cepenHbporo Oi3Hecy, B YMpaBIiHHI JIOACRKUMH pecypcamu. BiH
TaKOX JOTIOMOXE Yy MOJAaTKOBOMY MpaBi, KOMEpIiHHOMY MpaBi Ta
KOPIIOPaTUBHOMY TIpaBi, MpaBi iHTeleKkTyanbHOi BiacHOCTi. lle
TaKOXX MOXe OyTH 3B’S3KOM MDK BalllOI0 KOMIIAHIEIO Ta BaIllM
OyXraiaTepoM.

Leit ¢axiBeup i3 couialbHOrO MpaBa MOXKE HOBIIOMHUTH Bac Mpo
mpaBa Ta OOOB’SI3KM MOOUITBHOCTI TpariBHUKIB y DpanIii Ta 3a
KopmoHOM. BiH Oynme 3axuiatu Bac y BUNAMKY, SIKIIO 1HCIICKIIiS
mpani 3a IIoCh JOpiKHe, a TakoX Oyle MNpeACTaBJIsATH Bac Ta
3aXWIATH Ballli iHTEpPECH Iepen pamoro mpari Ta / abo pobodoro
pazmoro. Pamu poOiTHHKIB a00 MpeICTaBHUKU MEPCOHATY BUKOHYIOTh
oco0nuBi (yHKLIT 100 YMOB TIpalli, TirieHn Ha pododomy Mmicli abo
Oe3nexu mpamniBHUKIB. 11]00 crokiiiHO BHKOHYBaTH CBOi 00OB’SI3KH,
BH MaeTe ocoOmuBi mpaBa Ta 3axucT. {00 BupimmTH mEBHI
CYNEpeYKH 3 KOMIIaHI€l0, FOPUCT i3 COLIANBHOTO MpaBa MOXKe
npuHecTH BaM Oarato. BiH Moke mopazuTd BaM NpO TOAMHH
JeJIeTyBaHHs, 3aCO0H, SIKi MarOTh OyTH JOCTYTIHI TSI BHKOHAHHS ITi€l
(hyHKIIIT, a TAKOXK TMPUITUCH X JIEJETraTiB.

CrenianizoBaHi NpaliBHUKY 3 TPYAOBUX BIJHOCHH - 1€ JIFOJIH, SIKi,
WMOBIpHO, TOTIOMOXYTh BaM y OyIb-SKUX OOCTaBHHAX, IOB’S3aHUX
13 CyHepeykor Yy Balliii KOMIaHil B3araji YW 3BUIBHCHHSIM.
CrenianizoBaHi NpaIiBHUKH 3 TPYAOBUX BIIHOCHH MOXYTh TaKOX
BTpy4aTHcs B Oynb-sKi JOTOBIpHI BiTHOCHHU MiX BaMH Ta TPETHOIO
CTOPOHOIO B Tiporeci pobotu. FOpucTtm, mo crHemiami3yroThCsS B
rajy3i TpyJOBOTO TIpaBa, OCTaHHIM 4YacOM CTalOTh YyCe OUIBII
HEe3aMiHHUMH, OCKIJIPKY 3aKOHOJABCTBO B IIilf raiysi, ik i B 6ararbox
IHITMX, PO3BUBAETHCA Bce mBumme 1 mBuame. Chopasmi,
3aKOHOJABCTBO TPO MPAII0 CTAJI0 HACTUIBKH CKJIAJHHM, IO CTa€
HEOOXiHO TpalioBaTd y  CHiBOpami 3  IOPUCTOM,  SIKHH
CHeIialli3yeThcs Ha TPYJOBOMY TIpaBi, i el IopucT Oyne KepyBaTu
BaMH y [bOMYy ropuaumdHoMy malipuaTi. IOpuctén 3 Tpymosoro
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KOJIEKCY 3HAIOTh, SKi PECYpCH BHKOPHUCTOBYBaTH ab0 B SKOMY
KOJIEKCI, B SIKOMY KOJICKTHBHOMY JOTOBOPI OTpUMAard HEOOXiJHY
iHpopmanito. Bynp-skuii npauiBHUK, SKUH Mae mpoOieMu 31 CBOIM
poboToaBIeM, MOXKE 3BEpHYTHCS 3a JIOIIOMOTOIO JIO IOPUCTA, IO
CHCIIII3yEThCS HA TPYIOBOMY 3aKOHOIABCTBI.

AZBOKaT, WIO CIeLialli3yeThCsl Ha TPYAOBOMY TpaBi, He
000B’SI3KOBO 3aiiMae CTOpPOHY TIpamiBHUKA. BiH Takok MOXe
JIOTIOMOTTH MIiIMPUEMIISIM Y TIEBHHX MICIAX, TaKUX SIK CKIIAIaHHSI
KOHKPETHHX aKTiB, IlepeBipka MiMCHOCTI TPYAOBUX JOTOBOPIB,
y4acTh y TEpPEeroBopax COIiaIbHUX IUIAHIB Ta / ab0 KOJNEKTHBHUX
noroBopiB. Cdepu ekcriepTH3n IpUCcTa 3 TPYAOBOTO MpaBa YUCICHHI:
BiH TIpEeKpacHO 3HAae mpaBa (Ta OOOB’SI3KH), SIKi ICHYIOTb MiX
MpaliBHUKOM Ta Horo poboTomasueM. Lleil ropuctT Moxe 1OIOMOTTH,
KOHCYJIBTYIOUH Bac MPO TPYAOBUH IOTOBip, OO 3HATH, UM € HOTO
BMICT 3aKOHHHM.

AJBOKAT, 110 CIIELialli3y€eThCsl Ha TPYAOBOMY IpaBi, MOXKE TAKOX
MIOPaJNTA BaM, KOJH PO3ipBaTH M€l TPYOOBHH JOTOBIp, IO I
repepBa BUXOIUTH Bij MpalliBHUKA Ta / a00 poOOTOMaBIIS.

Cdepa oxopoHm mparii Ta COIAJLHOTO 3a0€3MCUCHHS TaKOX €
JacTUHOIO cdepr KOMITETEHIli FOpHCTa, IO CHEIliami3yeTbess Ha
TPYZOBOMY IIpaBi.

AJBOKAT, IO CHEIHIaTi3yeThCs HAa TPYIOBOMY TPaBi, MOXKE TaKOXK
MPEICTABIATH Bac y Cy[i, HaIpUKIal, anesHifHoMy cyli abo cymi.
Le#t daxiBerp TakOX MOKE JOTIOMOTTH BaM y BUTAAKY 3BUTHHEHHS,
BHi3y 3a JOMOBIJIEHICTIO, TOOPOBUTRHO pO3ipBAHOTO KOHTPAKTY
Ta/ab0 JO3BOJIUTH BaM 3AIWIINTA KOMIIAHIFD B HAWIINIINX
MOXXJIMBHX YMOBax. SIKIIO BaM 3/Ma€ThCs, IO CHUTYAIlisl CKJIagHa,
a7BOKAT MOJXKE CYIPOBODKYBATH Bac Ha CIiBOECimi 10 3BUTHHEHHS
(060B’s13Kk0BI [Tt poboTonaBLs: crarts L. 122-14 K3HH)1.

AJBOKaTH TIpU 3aXUCTI MpaBO OCI0 - I CHEIalbHICTh
LMBIIBFHOTO TIpaBa, sIka BHBYAE JIOAEH AK cy0’ekT mpasa. Crpasni,
JIOM KOPUCTYIOThCs ocoOnmuBuMHU mnpaBamu. Lle mpasa Ha iM’s1, JiMm,
300paskeHHs, KOH(IAeHIIIHICTh TOLIO. a TAKOX YCi MPaBOBI HOPMH,

' Le Code du travail et les droits des salariéss. URL:
https://www journaldunet.fr/management/guide-du-management/1201575-le-code-d
u-travail-et-les-droits-des-salaries/
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[0 PETyJIIOI0Th 3aKOHHY OUTBIIICTH Ta 0OMEXeHI MOXKIHBOCT. Och
cdepH, SIKi CTOCYIOTBCS Li€T CreniaabHOCTI:

Cimeiine npaBo;

3akoH npo iHo3eMIIiB y PpaHIIii;

3aKoH MMpO NPaBOHACTYIHUITBO Ta TOXKEPTBU;

3aKoH MpO CHa/IINHY;

3aKkoH Mpo 3aiiBy 3a00pTOBaHICTh;

[{uBUIEHO-TIPABOBA BiAIOBINATLHICTS;

CrpaxyBaHHs (i3UYHUX 0Ci0;

3aKoH PO HETIOBHOJITHI;

AnBokaTH Yy  KpUMiHampHOMY  mpoueci.  KpuminambHe
3aKOHOJIaBCTBO YM KPUMIHAIBHE MPABO - 11 3 COLIATbHOI TOUKH
30py raiy3b IpaBa, sKa BU3HAYae€, M0 TaKe aHTHCOIialbHA
MOBEIIHKA Ta sIKa PeakIlis CYCIIbCTBA Ha IIi Pi3HI MOBEMIHKH.
Ocb chepu, SKi CTOCYIOTHCS L€l CIeiaTbHOCTI:

v 3arajibHe KpUMiHaJIbHE TIPABO;

v" KpuMmiHaibHe rocrnosapchbKe mpaso.

KpiMm mmx odiriiHO BU3HAHUX IOPUAWNYHUX CIHEIiaTbHOCTEH,
icHye 0ararto iHIIMX HAampsMKIB aJBOKATCHKHX BTpy4YaHb, ACSAKI 3
SIKHX OCOOJIMBO PO3p0o0JIeHI B aIBOKATCHKIM Koierii «Mapcenby», a
caMe IT’ATHAIITh HOBHUX CIICIialli3amiii: KOPIIOPAaTUBHHUX aJIBOKATIB,
aJIBOKATH JITEH, MPaBO iHO3EMIIi Ta MOPChKE MPABO TOIIIO.

3a CBOEI0 (PYHKIIE€I0 KOPIIOPATUBHOI'O KOHCYJIbTYBaHHS a/IBOKAT €
KJIFOYOBUM ITAPTHEPOM Y TOCIIOAAPCHKIN HisSUTBHOCTI, MO JTO3BOJISIE
MIMPUEMITIO  3a0e3MeUnTH  €KOHOMIYHY  OpraHi3amilo  CBO€El
OiSUIBHOCTI, TrapaHTyBaTW INpaBoBY Oe3leKy omepauid, 1o
3IIACHIOIOTHCSA KOMIIAHIEIO 1, 3arajioM, JOHECTH IO CBOro KJi€HTa
OpUIUYHY 1H(GOPMAIIif0, KA BaXKJIMBA JJIS HOTO Oi3HECY B IMOCTIHHO
po3BuBaHuX cdepax. bizHec, Oynp-To KOMepuiiiHuH, Ti0epaTbHU YU
IIPOMUCIIOBUH, HE MOXE MpaIfoBaTH, ICHOPYIOUH 3aKOHOAABYE Ta
PETyJISTOpHE CEpPeOBHINE, 110 € OCHOBOIO, B fKiii BiH IOBHHEH
po3BuBatucs. [IpaBuia, TOXOIKEHHS  SKHX  MOXe  OyTH
HaI[IOHAJbHAM, €BPONMEHWCHPKAM YW  MDKHApOJHUM, I[TOBHHHI
BpaxoOBYBAaTHUCS MiAIPUEMIEM, 3aKOH Ma€ CTaTH IHCTPYMEHTOM Ha
ciryx01 KOMITaHii, BIH MyCHUTb I03BOJIITH HOTO CTBOPIOBATH, CIIPUATH
HOro PO3BUTKY, OpraHi3yBaTH ii €BOJIOLII0 Ta Iepenady, a TaKoxXK
KepyBaTH KOH(IIKTaMU Y KPU3OBHMH CHUTYyaIisiMH. TOMY agBOKaT
[IOBHHEH BTPY4YaTHCAd Ha MOYATKY IiSUIBHOCTI Ta MiJ 4Yac KOXKHOTO
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BXJIMBOTO  pIIICHHS, o6 ONTHMI3YBaTH  yHpaBIiHHS,
KOHCYJIBTYBaTH, JONOMaraTH Ta TOTyBaTH IeperoBopu. Bin Oyne
BIIMIOBIaJIbHUM 3a CKIQJaHHSA JOTOBOpiB, Oepydd yd4yacTh B
E€KOHOMIYHIM eBoolii KOMMaHii: CTBOpEHHS KOMIMaHii, BHOIp
mpaBoBOi (opMu, AomOMOra B CYCHUIBHOMY JKUTTi, ydacTb B
oreparisix KyMiBIi-IPOJaxy, BHUKYITy, MEPErpyIyBaHHS, 3aXUCT Y
(hickaNbHIN, COIIANBHIH ...

3miiicCHeHHsI CBO€1 IiSTIBHOCTI TIOpSN 3 TMIANPHEMIIEM Haaae
a/JIBOKaTy OCOONMBHX HaBHYOK Yy Oaratbox cdepax IisuIbHOCTI,
OCKUTbKM KOMITaHifg, Oynb TO iHAWBiMyalbHa, JiOepaibHa,
KOMeEpIIiifHa, TOCTaYalIbHUK TIOCITYT, IPOMHUCIIOBA .. ., BTPYYAEThCS Y
BCi Tary3i eKOHOMIYHOT JiSUTHOCTI.

3akoH Big 8 ciuHsg 1993 poky BHIC y ¢paHIy3bKe 3aKOHOJABCTBO
MpuHOWI, BcTaHoBieHWid y crarri 12 Kowsenmii Opranizamii
O6’emnannx Haniit Big 20 nmucromaga 1989 p. Ilpo mpaBa nutuHw,
NIPHUHIAN BU3HAHHS TPaBa HA CAMOBHPAKEHHS HEMOBHOMITHIX'. Y
1990 p. AnBokarcbka KoJjeris «Mapcensy cTBopria podody rpymy i
AHATITHYHUNA TIEHTP 3 TMHTAaHb 3aXWUCTy HEMOBHONITHIX, SKHH
HapaxoBye 180 agBokariB. 3 MeTO0 HaJlaHHS MOBHOI iH(popMalii mpo
MIPUHIINIY, SKI MAalOTh PETyJIOBATH BTPyYaHHS afBOKaTa IUTHHH,
LIOMICSAIIS TIPOBOSATHCS TPEHIHTH IS FOPHUCTIB IET TPYITH.

OcHOBHE TIpaBO, OCKUIBKM BOHO TOIIUPIOETHCS HA JIOACHKY
0coOuCTiCTh, HA iHAMBIAA Ta CiM 10 y BCiX ii hopmax. AnBokar y min
ramys3i € He JIMIIE TICUX0JI0TOM, OCKITBKH HOMY JTOBOIUTHCS CITyXaTH,
1HO/II HAIOBIO, aHATI3yBaTH MPOOJIEMH Ta CTaBKU CBOIX KIIIEHTIB Ta
MIEPEBONTH iX Yy aKTH, IIYKalOUYH PillIeHHS B IEpPEeroBopH ado i yac
CcylnoBHX Jne0aTiB. Po3iaydeHHs, pO3pHUB MIXK CIIBMENIKAHIISIMH,
YCHHOBJICHHS, 3MiHA TOJPY>KHBOTO PEXHUMY, MPaBO JOCTyIy 6adyci
Ta JIiaycs ..., BCl CHUTyallii, II0 MalwTh MNPSIMUN BIUIMB Ha KUTTS
mozaeii. Bonn Haitdacrinie ge3opieHTOBaHi, ocnadieHi abo HeBigoMi
II0/I0 MOBEIHKY, Ky TpeOda MPOBOAUTU. AJIBOKAT € JUIsi CTBOPEHHS
atMocepu JIOBIpH, 3aCMOKOEHHS Ta TONEPE/DKCHHSA. AJIBOKAT
37aTHUI AK IO IICHXOJIOTIi, TaK 1 10 MEJAroriKu: BiH 3HAE, K BECTU

' Loi n° 93-22 du 8 janvier 1993 modifiant le code civil relative a I'é¢tat civil, & la

famille et aux droits de l'enfant et instituant le juge aux affaires familiales. URL:

https://www .legifrance.gouv.fr/affichTexte.do?cidTexte=JORFTEXT000000361918
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JMCKYCit0 Ta KepyBaTH pedyieKciero cBoro kiienta. Moro typ6ora
mpo OO0 ’€KTHBHICTh JO3BOJISE HOMY OyTH KPUTHYHHM 1, OTXKeE,
e(eKTUBHUM, 3aKJIaBILIN OCHOBH PilLICHHS.

Komun mpobnema mocTaBieHa Ta MpoaHAi30BaHa, aJBOKAT
JOTIOMarae 3HaWTH pilleHHS LUIIXOM IeperoBopiB abo mixg dyac
cynoBux neOariB. Beymepeu inmesim, siki Ie XHUBYTb, aJABOKaT HE
JATIe MOXke O BHICIIOBUTHCH: €(EKTHBHICTh 3000B’s3aHa CHOYATKY
crpoOyBaTH 3HANTH y3ro/KeHe Ta 00rpyHToBaHe pimenHsa. CiMmeiiHe
3aKOHOJIaBCTBO  TIOLIMPIOETHCS HA <OKUBE»: BIJHOCUHH  MIiXK
MOAPYXOKSIM, MDK OaTbKaMH Ta JITbMH, KOXaHHSI 4YH 00pasw,
MPUXWIBHICTG YHM 3a3ApICTh, TIABKM AiaJioOT HaiyacTille yHHUKHE
Halripiioro. Skino, He3BaXxaruu Ha Horo 3ycuiuis abo uepes Te, 1o
BiH CTHMKAETHCS 3 CUTYyalli€l0 HeOE3MeKH, siIka BUMarae ayke TBepIoi
peaxiiii, BIH HEe MOXX€ BIATHCS /O MIajlory, TiIbKHA aIBOKAT 3MOXKe
3BEPHYTHUCS IO CYUIi 1 TONPOCUTH 3aCTOCYyBaTH Pi3HI TEKCTH
MPUPONy TIPUBIJICHOBYBaTH CBOTO KII€HTa 1 1€, HA IOYATKY
mpoleAypru, A€ OyayTh peani3oBaHi Bci 3acobm (colmianbHe
pO3CIiAyBaHHs, €KCIIePTH3a, CIyXaHHS OiTeld Tomio). SIKmo mpaBo
Hapoxy i mpaBo CiM’i € OJHI€I0 3 OCHOB HAIIOIO CYyCHiJIbCTBA,
aJIBOKAT, TAaKUM YHHOM, 3QJIMIIAE€THCS B [HOMY MUTaHHI CYTTEBUM
BaJIOM 1 TMJIBHUM OXOPOHIIEM IIUX IPaB, 3 MOBArol0 JI0 €TUKH, SKa
perynroe foro npodecii.

AJBOKAT, SKWH CHEIiali3yeThbcs Ha 3aKOHaX IMPO 1HO3EMIIIB i
HaI[lOHAJBHICTh, TOBHICTIO BiJirpa€ CBOIO KOHCYJIBTAIIHY pPOJIb,
00 1HO3eMIII MOTJIM OTPUMYBAaTH KOHCYJbTalii Ta KOHCYJNbTYyBaTH
ix mpaBa i 000B’s13kH. baraTo iHO3eMIIiB 3aCTOCOBYIOTh, BiAIOBIAHO
0 YMHHOTO 3aKOHOJIABCTBA, MOCBINKY HAa MpOXKWBaHHS. PimeHHS,
MIPUHHATI aAMIHICTPAIi€l0 y 3B’S3KYy 3 UM, € HKEPEIOM BETHKUX
CYyIOBUX TPOIECIB, IO HAJACUIAIOTHCS 10 AJIMIHICTPATHBHOIO
TpuOyHaly 3 TEpUTOPIaTbHOIO IOPUCIOUKIIE€0, TOOTO CHOPY HpO
CKacyBaHHA aJIMIHICTPaTUBHUX PIilIeHb NPO BiJMOBY 3alliKaBICHUM
CTOPOHaM Yy 3alWTyBaHWX MpaBaXx. AJBOKar y Wil ramy3i €
HEOJMIHHUM IOPHCTOM 13 3HaHHAMHM IIpaBa Ta MPOLEIYpPH, IO
TIO3BOJISIE 1HO3EMITSIM BiJICTOIOBATH CBOi IpaBa. Bucwika iHO3eMIIiB
Ha TiACTaBi MemopTarii 91 BUKIIOYCHHS 3 TEPUTOPIi TAKOK BUMAarae
BTpy4aHHs aaBokaTa mnepea KomiTeToM 3 MUTaHb BHCENCHHS,
aIMIHICTPaTHBHUMH  cydaMH  abo  TIpe3uAcHTaMH  paMKH
MMOBHOBaXCHb, HAJAaHUX iM 3aKOHOM. AJIBOKAT y IIiif cmpaBi €
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rapaHToM JOTPUMAaHHS 3aKOHY, OKpeMHX CBOOOJ, a TaKOX
OCHOBHUX TIpaB.

B iHmmx nemokpatisx Ha IPUKOPIOHHOMY 3axoJli Taka MpaBoBa
«creriamizaris anBokara 0yJa BiIMOBJICHA.

Ha mincrasi pimenns BepxosHoro cyny bpuranckkoi Komym6ii
(benepanpna 3emus Kanamu), sikuii MMOCTaHOBHB, IO HEMOXIIHBO
MOKJIACT TaKe 3aBJaHHS Ha ajJBOKara, HE BiTIYXYyIOUd HOTro
HezaznexxHocTi, Kanaia ckacyBaina paHilie MpuiHATHH 3aK0H.

Anowniss, Acrpamis ta CIIA He npuiHSIM Takuil 3aKoH, i
€Bpomneiicskuii Coro3, aBaHTapa HAWOIIBIIOTO MedIUTy JEMOKPATIi,
nuM  («3amepedeHa JUPEKTHBa») yTpadae CBOi OCHOBHI
IIHHOCTI.

IcHyBaHHS BEIMKUX MiKHAPOJHUX 3JIOYHMHIIB Ta OpraHizamii, sKi
epepoOISIFOTh  TPOIN 32 JIOTIOMOTOI0  CKIIAJAHHUX FOPUIMIHUX
oreparliif, He BHKJIMKA€ CYNEPEUYOK, aje OCTaHHIM YacoM HIXTO HE
MaB ySBJICHHS MPO Te, 0 aJBOKATH MOXYTh KBami(iKyBaTucs 5K
JIOTIOMI>KHI 3aCO0H JIJIA ITi€T TIepepoOKH.

3 METOI0 TOAABIIIOTO aHaMi3y YKPYIHHUTH KaTeropii, chopMyBaBIIH
HaHOUIBII CTATUCTUYHO 3HAYYII 1 BUIUIMBIIN OKPEMO BHCOKY
Creriaizaiilo aJBOKaTiB Ha KPUMIHAIFHOMY 1 I[MBLIBHOMY
mporecax, a TakoX OO'€HaBIIM TOMIpHY 1 MOMIpHY NOJBIHHY
Creriajizaiiio B IUX Mpolecax 3 TUMHU, XTO He Mae Hiskoi. Ilpu
UBOMY BHKIIOUMMO 3 aHamizy 1,3% Tux, XTO Mae BHCOKYy a0o
TIOMIpHY CTIemialii3aio B aJMiHiCTpaTHBHOMY TpaBi. Creriami3ytoTbcs
MaKCHMaJbHO Ha LMBIIBHUX CIpaBax cepejl HUX ayke Maio - 15,8%,
OCKIJIbKH TPETHUHA HOEAHYE Pi3HI THITU CIIPAB.

Takox Ha creriami3amifo BIUIMBAaE Miclle poOOTH aaBOKaTa.
JocmimKkeHds moka3ye, Mo 9UM MEHINUKA HACEICHWH ITyHKT, THM
yacTille aJBOKaTH CIIEIIali3yloThCsl HAa KPUMIiHAJBHHUX CIIpaBax.
YacTka TUX, XTO Oepe y4acTh BHHATKOBO B IIMBUILHOMY IIPOLEC B
HEBEIIMKUX HACEICHUX IIyHKTaX, HEBUCOKA B TMOPIBHSHHI 3
CEPEIHBOI0 YACTKOIO 32 BUOIPKOIO. AJIBOKATH, IO MPAIIOKTH TITHKU
B MaJMxXx MICTaX 1 CUIBCBKIM MICIEBOCTI, B OUIbIIE ITOJOBHHI
BHIIAJIKiB MAalOTh BHUCOKY YacTKy KpHMiHaJIbHHX crpaB. OmHak 1e
MIBU/IIE BUMYIIEHA CHEIiali3allis: B MaluxX MICTaX 1 CUIBCHKIHM
MICIIEBOCTI MO>XKJIMBOCTi aJBOKATiB 3 NPEACTaBHUITBA IHTEPECIB Y
[IUBUIBHUX CHpaBaXx oOOMEXeHI HHU3BbKOI IUIATOCTIPOMOKHICTIO
HaCEeJICHHSI.
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LikaBo TakoX, IO BHCOKHH piBeHb chemiam3amii y
KpUMIHQJIBHUX CIpaBax TIIOB’s3aHUN 1 31 craxkeM pobOorth. Tak,
HaWOITBIIAa YacTHHA aIBOKATIB, MPOBIMHUX Yy TaKUX THIAX CIPaB,
nepedyBaloTh cepell TUX, XTO a0 B3HAXOIUTbCA Ha IIOYATKY
Kap’€EPHOrO NUIAXY, ajle BXKE HE HOBAYOK, a00 Ma€ JIyKE BEIHMKHMA
CTaX - TOOTO Iie JIFOAU y Billl. YYaCHUKHU ONUTYBAaHHS, OTPUMABIIN
craryc B 2014 pomi (0arato 3 HHX HNPOXOAMIIHN €Tall CTaKyBaHHS)
4acTO OTPUMYBAJIH CIIPaBH BiJ CBOTO HAacTaBHWKA, ab0 Bif 1HIIUX
KOJIET, 1 MpH [bOMY IX y4YacThb y KpPHMiHaJIbHHX CIpaBax Oyia
oOMe)keHa BIICYTHICTIO cTaTycy azaBokata. Came TOMy wyacTka
KpuMiHanbHUX cnpaB y 2014 pomi y HUX HWX4Ya, HDK y THX, XTO
MOYaB MPAaLOBaTH aABOKATOM PiK TOMY.

OTxe, B HalOUIBII KOHKYPEHTHOMY IIapi JOCBIAYEHHX, aje IIe
HE JITHIX aJBOKAaTiB - TPEeTHHA CHEIialli3yeThbcd Ha HUBIILHOMY
MIpoIieci 1 TpeTHHA - Ha KPUMiHAJIHFHOMY, a IIie KOXKEH TPETill MoeIHye
pi3Hi THIHM crpaBu B piBHIM Mipi. IIpoTte cepex Oinbin Monmoux i
HEJOCBITYeHUX, a00 HaBMakW, cepel OUIbII JITHIX 3pOCTae
crienianizalis Ha KpUMiHAJIBHUX clipaBax. Sk 1 B BUNaIKy 3 MiclieM
po0OTH, TIe TIOB’S3aHO 3 BUMYIIICHOIO CICHIATI3AIEI0 Ta OOMEKECHIMHI
MOXXJIMBOCTSIMH HOBAdKiB 1 JFOmel MOXWIOro OpaTH yd4acTb B
KOHKYPEHIIii 3a OUTBIII BUT1IHI IUBIIBHI CIIPABH.

s anBoKaTiB XapakTepHUU BHCOKWH piBeHb clieriamizamii Ha
MIEBHOMY THIII crpaB. HalOuibIn mOImMpeHi BUCOKa Crelliaizamis
(tobto 60% 1 Oimplie cmpaB BiAHOCSTHCS OO OIHOTO THITY) Ha
kpumiHanbHOMY (39%) 1 Ha muBimeHOMY (31%) mpomnecax. Bucoka
criertiaizamis Ha aaMiHICTpaTUBHUX CIIpaBaxX 3aIUINAETHCS JOJICIO
By3bKoi Himmi (0,7%).

Creniamizamisi BH3HA4Ya€ThCs, 3 OOHOro OOKy, mpodeciiHuM
JIOCBIJIOM aj[BoKaTa (KOJUIIHI CHIBPOOITHUKH CHJIOBHUX BiJJOMCTB
3HAYHO 4YacCTille BEAYTh MEPEeBaXHO KPHMIHAIBHI CHpaBH), a 3
IHIIOTO, — PHUHKOBHMH MOXIMBOCTSIMA: B YMOBax BHCOKOI
KOHKYPEHIIii 3 NPUBAaTHO TPAKTUKYIOUMMH FOPUCTAMH 32 «PUHOK»
OWBITPHUX CIIPaB, B CHTyalii HEIUIATOCIIPOMOXKHOTO TOMHUTY
( Hampuwkiam B MaaMX MiCTaX i CUTBCBKIH MicCIeBOCTi), abo mpu
HU3BKMX KOHKYPEHTHHX TepeBarax (HEBEIMKHUH JOCBII «HOBAauKay
a0o0 moxwiaMid BiK aJBOKara) 3MYIIEHi CIeliai3yBaTucs Yy
KpUMiHAJIEHOMY TIPOTIECi.
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3rimao 3 mynkroM 6 crtarti 10 3akoHy ABcTpii mpo mpodecito
aJIBOKaTa, «aJBOKaT 3000B’sA3aHWN 3a0€3MEUUTH KOro TMOCTIHHY
npodeciiHy MiATOTOBKY B MEBHil ramysi mpasa». OnHak He iCHYe
peryIhrOoBaHOI CHUCTEMHU Oe3mepepBHOro MpodeciiiHoro HaBYaHHS.
3aKOH JI03BOJISIE KOKHOMY IOPHCTY BUOMPATH, HACKUIBKU BiH PO3YMIETHCS,
1100 3a0e31eunTH CBOIO NPo(eCiiiHy MiAroTOBKY, HAPUKIIAM, BiABioyBaTH
CeMiHapH 3 PI3HMX Tally3ed IpaBa, OpPraHi30BaHI Pi3HUMH yCTaHOBAMH,
TakuMH SIK Acormianis anBokaTiBy (AWAK), myGmikyBatu criemiasnizoBaHi
CTarTi, BiIBIyBaTH KYPCH SIK YATA4i TOILIO.

Ha piBHi kepiBHUX opraHiB mpodecii mpoBOAATHCS AUCKYCil TIpo
Te, SK TPOJOBXKYE PpEryJroBaTHCS THpodeciiiHa MmiaAroToBKa.
[Ipomo3wuriii cnpsiMOBaHi Ha BCTAHOBJICHHS PEryJbOBAHOTO PEKUMY
npodeciiHoi MiArOTOBKH, SK L€ BXE ICHY€ B IHIIMX KpaiHax, ILIO0
repeadavae KiIbKICTh TOMUH 000B’ I3KOBOI TIPOodeCIHHOI M ATOTOBKH
Ta cHocio ix o00yiky. ICHYHOTH TakoX 3aHEMOKOEHHS IIOJI0
BCTAQHOBJICHHS PpEXHMY CHellianmizamii, MoMIOHOTO J0 pPEeXUMYy
Himeyunnu, sKxuii [A03BONHTH FOPUCTaM JOJATH IO CBOTO
npodeciitHoro 3BaHHA chepy cremianmizarii.

VY Jlanii mpaBoBOIO OCHOBOIO CIIeliali3alii aJBOKaTiB - 3aKOH MPO
3niicHeHHs mpaBocyAns - Haka3z MinictepcTBa roctumii Ne 1474 mpo
000B’s13KOBY TPOQECiiiHy MiATOTOBKY aJBOKATiB Ta iX CTaKHCTIB,
sikuid HabpaB unHHOCTI 3 01.01.2008.

AnBokaT mofae 3BiT y HudpoBoMmy QopmaTi 0 agBOKaTypH,
HaIIPUKIHI KOXHOTO 3-pigHoro mukiny - Kowmicii 3 mpodeciiinol
miaroToBku I eHepanbHOl pamy , sika i OIMiHIOE 3BiTH. SIKIIO 3BIT HE
nepenacTbes abo BiH HE MICTATh 54 HaBYAIBHUX 0ai, aJIBOKAT CTa€
MPEeIMETOM JEsIKUX KOHTPOJBHUX YW JAUCHUILTIHAPHHUX CaHKIIil.
IcHye Takox Taka mpoueaypa, SK BHIIQJKOBHI KOHTPOJb, SKHIA
3IACHIOETHCS TIOT3IKAMH 10 FOPUAMYHUX OO UM IHIIUX MICIh, 1€
MPAIO0Th aJBOKATH, A€ MIHIMyM JeCSTh BIJICOTKIB a/JIBOKAaTiB
MiAMAAa0Th T JUCIUTLTIHAPH] CAHKITIT.

Crieniamizanist Mae He3anepeyHi MepeBaru, sSKi BUIPAaBIOBYIOTh il
JIOMiHYIOYE CTAHOBHWIIE Ha JieraibHOMYy puHKY. lle mae 3mory OyTm
BH3HAHUM EKCIIEPTOM Yepe3 JIOCKOHAJe pO3yMIHHSA IOPUCTOM ITUTAaHb
1 BUKJIMKIB CEKTOPY HiSUTBHOCTI #oro kiieHTiB. Kpim Toro, 3aBasku
CIeIia/li30BaHUM 3HAHHSIM CBOEI Taly3l BTPYYaHHS, aJBOKAT Mae
3MOTY ONTHMIi3yBaTH YIPaBIiHHSI AOPYYEHHMH HoMmy dailmamu 3
TOYKH 30pY Yacy BUCTABJICHHS PaxyHKIB Ta IIBUIKOCTI.
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binpime Toro, 3 OrNIALy Ha CKJIAIHICTH 1 PO3MIMPEHHS 3aKOHY,
aJIBOKAaTy HEOOXITHO po3MexyBaTH chepy CBO€i MisUTBHOCTI, 1100
MTO3UITIOHYBAaTH ce0e K eKcriepTa Ta 3a0e3NMeYnTH SIKICHY TOCIYTY.
CrpaBni, cipuiiHATa 3aMOBHHKAaMHU K TapaHTisl IOCBily Ta SKOCTI,
crieliamizamis TakoX MOXe IepeAaBaTd e(DeKTUBHE CHIIKYBaHHS 3
TOYKH 30pY NO3UILIOHYBaHHS Ta IMIKY IOPHOMYHHX (ipM, II0
I ICHITIOE X PO3BUTOK.

YV Xopgarii crienianizariss Moxe OyTH HajJaHa JHIIe ocodaMm, SKi
MaloTh JOKTOPCHKY CTYHiHb, Yepe3 TPU POKHU MICis 3M00yTTS I[HOTO
3BaHHS Ta 32 YMOBH, LIO J0 Hel NOJArOThesl, MIOHAHMEHIIe, ABi
HaykoBi myOmikamii. CrenianbHa KBamidikalis TakoX Moxe OyTH
mpuUcBOEHa TpodecioHanaMm, SKi € WieHaMHd KOJerii aJBOKaTiB
OinbIlIe BOCBMH POKIiB, AKi MPOXOASTH MPAKTUKY B Taiy3i, 3a SKOIO
BOHM TMPETSHAYIOTh Ha  CIeliaiizamiio Ta  OmyOJiKkyBaau
[TOHAWMEHIIIe TPH HAYKOBI CTATTI.

VY PecnyOnini MakenoHisl 3amiaHoBaHa CreLialbHa €KCIIEPTH3a
JUISL aJIBOKATIB, SIKi OaXaroTh CIEI[ialli3yBaTUCS Ha 1HTEICKTYalbHIH
BJIACHOCTI.

VY Tlopryranii opuct Moke OyTH BU3HAHHH CHEIialiCTOM 3a
YMOBH, IO BiH MPAKTHKYE MPEIMET, 3 IKOTO IMOAaB 3asiBy HA 3BaHHA
IIpHHANMHI I€CATh POKIB Ta CKIIAB Jep)KaBHHI iCITHT .

Cepen kpaiH-3acHoBHUKIB Pagu €Bponu - @panuis, JlrokcemOypr,
Hopgeris, Hinepnanmu Tta  BenukoOpuTaHis  BCTaHOBIIIOKOTH
KOHKPETHI YMOBM creliaiizamii cBoix azgpokarie’. Illo x 10
Hinepmanmis, To creriami3allis CTOCy€e€ThCs TOTO, IO JIUIIE aJIBOKATH,
3apeecTpPOBaHi B MICIIEBIM amBOKATChKii kojierii B ['aa3i, MOXYTh
PO3TISHYTH IUBLIBHI cripaBu nepen Bemnkum cyzom (Hoge Raad).
VY Benbrii ans agBokatiB (paHKOMOBHOI Ta HIMEIIBKOMOBHOI KOJIETii
aJBOKATIB 3BaHHs CIIElallicTa BU3HAIOTHCS PagaMu aIBOKaTCHLKOI
KOJIerii, ajBOKaTaMH, sIKi BUOPABAOBYIOTh TIOCTIHHY MpPaKTUKY
Ta/abo0 KOHKPETHY MIiATOTOBKY Ta/abo0 HaykoBi myOmikamii y
BiJIMOBiAHIHN Tamy3i.

! Réglement du Barreau n°® 204/2006, du 30 octobre 2006, Diario da Republica, II.
2 Le Luxembourg, la Norvége et le Royaume-Uni n’expliquent cependant pas
quelles sont ces conditions dans leurs réponses au questionnaire pour évaluer les
systémes judiciaires 2008 de la CEPEJ.

93



VYV neskux 13 IHMX Jep)KaB, TakuxX SK XoOpBarii, YTOpIIWHA,
[omema, Ilopryramis, Cnosenis Ta IllBeimapis, cremiamizamis
aJBOKATIB IyXe OakaHa 1 MmIArae my)Xe >KOPCTKUM yMOBaM
(momanpira cremiaJibHa IIArOTOBKA, MaTH II€BHI JMIUIOMH a0o
NeBHUH npodeciiiHui TOCBI TOIIIO).

Ha cporomni akTyaJbHHUM IUTAaHHSAM € IHCTUTYT cCremiamizamnii
anmBoKaTypu YKpaiHm B yMmoBax BiiiHW. JlaHe THUTaHHSI y CBOIX
mnpargx O. XotuHcbka-Hop. Jlocmigauiid 3a3Hadae BINTUB BOEHHOTO
CTaHy, 3alpoOBa/DKEHOT0 B YKpaiHi, Ha PO3BUTOK CIeIializarii
aJIBOKATCHKOI ISITIBHOCTI.

OxapakTepru30BaHO CY4YacCHHH CTaH PO3BHUTKY CIeliiaiizamii
a/IBOKaTCHKO1 AiSTIBHOCTI B YMOBax BilfHM B YKpaiHi Ta OKpeclieHo ii
MIEPCTIEKTUBH 3 ypaxyBaHHSIM BUMOT 1 HACliJKiB BOEHHOTO CTaHy.
BuxopucraHo 3aradbHUN iaICKTHYHHA METOJ II3HAHHS, METOIH
CHUCTEMHOT'O Ta BHOIpKOBOTO aHATi3y, CHHTE3y iH(popMaIlii, a TaKoX
MOPIBHAUIBHUIA METOA, HEOOXiAHMHI MpH NOCTIKEeHHI 3apyOiKHOTO
JOCBiy 3 MHUTaHb, IO PO3risAHyTO. KOHCTaroBaHo, MO0 B yMOBax
BIifHM HOBUM BUKIMKOM i aJBOKATIB CTajla MOTpeda MIBUIAKOTO
pearyBaHHS Ha 3MiHY TONWTY Ha aJBOKATChKI IOCITYTH, B OCHOBI
SIKOT — MacITabHI MirpariifHi IporecH, CKIaaHI eKOHOMIYHI peartii,
3HAYHUH TIEpeKic i3 «MUPHOI IUBLTICTUKA B OiK BOEHHO 3YMOBIIEHOL
KpUMiHAJIBHOT MPakTHKW». CIpPOTHO30BaHO IOMHT HA aJBOKATCHKI
MOCIYTH, 5IKi CTOCYIOTBCS c(ep MOJATKOBOTO MpaBa, KPUMiHATBHOTO
npaBa, OaHKPYTCTBa, arpapHOro Ta 3eMelbHOTO mpaBa. OmHaK, Ha
MepeKOHAHHS aBTOPIB, V MEPCHEKTHBI CIEIliami3alliio B aJIBOKaTypi,
3YMOBIIGHY YMOBaMH BOEHHOTO CTaHy, CIiJ PO3TISAATH OUTBII
rI100aIbHO, 30KpeMa Y KOHTEKCTI i71el PO3BUTKY CHCTEMH BIHCHKOBOL
I0CTHLII, Y SIKiil aABOKaTypa Mae MOCICTH CBOE HaJiexkHe Micue. J{ns
oOrpyHTYBaHHS 1€l Te3u HaBeJeHO NocBia kpain-wieHiB HATO (nHa
npuknani CLIA) ta [3painro. ¥ migcyMKy 3po0JieHO BHCHOBOK, IO
BiifHa 3yMOBIIO€ TpaHcopmarii B agBOKarypi, K i B yCiX IHIINX
cepax KUTTEIAIBHOCT] CycrinbeTBa ',

! Xoruucrka-Hop O. Crewiamisanis agBokaTis YkpaiHu B ymMoBax Biitau: cTaH i
NEPCIEKTUBU PO3BUTKY. URL:
https://www.researchgate.net/publication/368719995 Specializacia advokativ_Ukra
ini_v_umovah vijni_stan i percpektivi_rozvitku
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BiTum3HsAHI MOCHITHUKH MiAKPECITIOTh, IO «aJBOKaTypa
YkpaiHm B yMOBax BIiffHM MpPOJAEMOHCTpyBalla BHYTPIIIHIO
KOHCOIIOBaHICTh, & TaKO0X 30BHINIHIO CIPOMOXHICTh MisITH
IUTY-0-IUTIY 3 iHCTUTYTaMH TIPOMAaJSHCHKOTO CYCIIIbCTBA Ta
OpraHaMy JAEpKaBU Y CIUIBHOMY 3aBIaHHI NpoTuAii 30poitHii
arpecii npotu Ykpainu. He3Baxkarouu Ha 3arpo3u Ta BHUKIIUKH, SKi
MOCTaAM Mepea YKPAlHChbKHMMM aJBOKaTaMHM dYepe3 BiiiHYy, BOHH
JOKJIAJAr0Th YCI CHJIM Ta 3aJIy4aloTh yCi MOXIHBI pecypcu (¢izndHi,
iHTeNmeKTyanbHi, (iHAHCOBI, KOMYHIKAaTHBHi), m00 3a0e3nedynTn
craje (yHKUIOHYBaHHS TpaBOCYIAsS B JEpKaBi, 3ano0irTu
MOPYIIEHHIO TMpPaB JIIOJUHU Ha CIPaBEIJUBUN Cyl 1 HaJICKHY
MpaBOBY JIONOMOTY. AJBOKarypa B YKpaiHi pO3BUBAE CBii
MOTEHITIa)I Ta BIAKPUBAaE HOBI TOPHM3OHTH IS aJBOKATCHKOI
JiSTBHOCTI» .

BiiicekoBa amBokarypa I3paimro 3aciayroBye OKpeMoi yBarw.
Bona unmoch cxoxa Ha Ty, mpo icHye y CILIA, ane mae i psag
BimMmiTHOCcTel. JlocBin I3painmo Haj3BUUYaliHO LiKaBWid Ui Y KpaiHH,
OCKinbKH [3paine maiike 80 pokiB mepeOyBae y cTaHi MOCTiIHHOT
BifHH 3 HENPUMHUPEHHUM BOPOTOM. Tl'onoBHUM  opranom
BilicbkoBO1 tocthmii I3paimo € Military Advocate General Corps
( %aRen 197P2°0IN) (mati — MAG Corps). MAG Corps CKJIaaeThes 3
KITBKOX Miapo3ainiB, ogHuM 3 skux € Odic 3axucrty, Ha Yo
sikoro cToitk ['ooBHUII BilichkoBHii 3axucHuk. Ha caiiti MAG
Corps MoOXHa 3HaWTH IH(OpMAIIO M[OJ0 HOro JisSUIBHOCTI.
BilickkoBuii 3axuct: 1) Hajmae [OPUAWYHI KOHCYJIBTAIlli Ta
MIPEICTABHUITBO Oy/b-sikoMy conaaty Ta odinepy LIAXAJLy (Apmii
oboponw [3paimo), skuil mepedyBae Mmif CIJCTBOM ad0 CyAUTHCS B
CHUCTEMi BIMCBKOBOI IOCTHII, Ha iXHIA 3amuT, 2) BiANOBimae 3a
3aXKCT COJJIATIB 1 O(ilIepiB y BIMCHKOBUX TPHOYHAAX, MiJl Yac areisilii
10 BilicbkOBOrO amesiiifHoro cymay; 3) 3MIKACHIOE MPEICTABHUIITBO Ta
Haa€ IOPUIMYHI KOHCYJIBTAIlli BIMCHKOBOCTY)KOOBIIM T dac
pO3CIigyBaHHA TOMm[O. BifCBKOBHH 3aXWCT CIIEIiaNi3yeThCs Ha

! Khotynska-Nor O., Bakaianova N. Transformation of Bar in Wartime in Ukraine:
on the Way to Sustainable Development of Justice (On the Example of Odesa Region)
/I Access to Justice in Eastern Europe, 2022. Ne 3(15). P. 146-154. DOI:
https://doi.org/10.33327/AJEE-18-5.2-n000322
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3aXHUCTi COJIIATIB Y BIHCHKOBO-KPUMIHAIILHOMY TIpaBi 1 CKIIaJaeThes 3
JECSATKIB IITaTHUX aJBOKATIB, SKi TMPAIIOIOTh Y KOXXHOMY OKpY3i
BiiCEKOBHX CY/iB, & TaKOX 13 YHUCIEHHUX aJBOKATIB, 5K CIyXaTb y
3amaci'.

OkpeMO BapTO 3aayMarTucsi HaJ IUTAHHSIMH HAsBHOCTI B
aJBOKaTa BIMNCHLKOBOI'O 3BaHHI, WOro BIANOBIAHOCTI IHIIAM
BHIMOTaM, SKi 0 JaBaJiM HOMY IOCTYII IO TOKyMEHTIB, IO MICTSTh
JepKaBHY TAEMHHMIIIO, 3MOTY BUI3IUTH Ha MEPITY JIiHII0 O0HOBUX Aii
Ta 0e3 mpoOIeM MPOXOIUTH Ha BIHCHKOBI 00’ €KTH I €(heKTHBHOTO
3axXHCTy MpaB Ta iHTEPEciB CBOIX KIIEHTIB TOLIO. Yce e MOoTpedye
PETENBHOTO aHaJli3y Ta 3BayKEHUX PIllICHb.

! Xoruucrka-Hop O. Crewiamisanis agBokaTis YkpaiHu B ymMoBax Biitau: cTaH i
NEPCIEKTUBU PO3BUTKY. URL:
https://www.researchgate.net/publication/368719995 Specializacia advokativ_Ukra
ini_v_umovah vijni_stan i percpektivi_rozvitku
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TEMA 3. 1OI'OBIP AJIBOKATA 3 KJIIEHTOM:
HPOLHECYAJIBHI TA OPI'AHIBAIIUHI ACIIEKTH

3.1. Ilpasosi niocmasu yYKIadauwHs 002060py HPO HAOAHHS
npasogoi donomocu.

3.2. Ilopsidok yxnadewns (¢opma ma 3micm) 002060py HNpo
HAOAHHs NPABOBOI OONOMO2U.

3.1. IlpaBoBi migcTaBu YKJIaJaHHS /JOrOBOPY NMPO HAJAAHHA
NPaBOBOI JONIOMOTH

JoroBip mpo HaxaHHsS NpPaBoBOi (IIPaBHUYOi) IOIMOMOTH —
[le MepIIui JTOKYMEHT, KWW aJBOKAT YyKIaga€e 3 KII€HTOM, 3a
SIKUM OJTHA CTOpPOHa (aJBOKAaT, aJABOKAaTChKe OIOPO, aJBOKATCHKE
00’enHaHHA) 3000B’SI3yE€THCS HAlaBaTH NPABOBY JAOMOMOTY 1HIIIN
CTOpOHI J0TOBOPY (KJII€HTY) Ha yMOBaX 1 B MOPSAAKY, IO
BU3HAYCHI JOTOBOPOM, a KJIi€HT 3000B’A3yETHCS OIJIATUTH HaTaHHSI
paBoBOi JomoMord Ta (aKTHYHI BUTPATH, HEOOXimHI A
BHKOHAHHS JOTOBOPY, Yy BHIIAAKY, SKIIO Taka omuiaTa nependayeHa
JIOTOBOPOM.

JoroBip mpo HamaHHA T™paBOBOi (MPaBHUYOI) JOMOMOTH €
JOTOBOPOM, 32 SIKHM OfHa CTOpOHa (aJBOKaT, aJBOKaTChbKe OIOpO,
aZIBOKaTcbke 00’e€qHAaHHS) 3000B’SI3YETbCS HAJaBaTH MPaBOBY
JOTIOMOTY iHIIH CTOPOHI JOToBOpY (KIII€HTY) Ha yMOBax 1 B
TOPSIIKY, IO BHU3HAYEHI IIOTOBOPOM, a KIIEHT 3000B’SI3yETHCS
OIJIATHTH HAJaHHS TPaBOBOI JOMOMOTH Ta (pakTH4YHI BUTpaTH,
HeoOXi/HiI 71 BUKOHAHHS JIOTOBOPY, Y BHUIIAJKY, SKIIO TaKa OruiaTa
nepeadadeHa JOrOBOPOM.

JloroBip mpo HamaHHS MPaBOBOI JIOMIOMOTHM € OJHUM i3
JOKYMEHTIB, IO MOCBiAYy€ IOBHOBaXEHHs anBokarta. Came 3
MOMEHTY WOTO YKJIaJEHHS B aJBOKaTa 3 SBISETbCS KIIE€HT, a B
OCTaHHBOT'O — a/IBOKAT (3aXUCHUK).

Vknagaioun Takuid JOTOBip, BapTo KepyBaTHCA, MO-IepIle,
3aralbHAMH  TIOJOXEHHSMH TIPO  JIOTOBip, IO BCTaHOBJEHI
[UBUIBHAM 3aKOHOIABCTBOM, a TaKOX MPHUIHUCAMU TMPOQIITEHOTO
3akoHy Ykpainu «IIpo agBokaTypy Ta aABOKATCBHKY MiSIBHICTBY 1
[IpaBunamu agBokarcekoi etuku (qani — [IAE), skumu BUCYBarOThCA
KOHKPETHI BUMOTH.
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[Mig wac ykiajgeHHs: AOTOBOPY NPO HAJaHHS MPABOBOI JOMOMOTHU
aJIBOKAT Ma€ MaM’sITaTH PO 3aKOHO/IABYO BCTAHOBIIEHI 3a00pOHM Ha
HOT0 YKJIaJIeHHS Ta BUIIAJKW, KOJIH OCTaHHIH Ma€ BiIMOBHUTHCS Bij
BHUKOHAHHS IOTOBOPY. lneTbest mpo Taki BUMAAKH:

* V pa3i BUHUKHEHHs KOHQIIIKTY iHTEepeciB a00 MOXKIIMBOCTI HOTO
BUHHUKHEHHS (CT. cT. 9, 20 [TAE);

* Skmo pe3ynprar, skoro Oaxae Kiient, abo 3acobum ioro
NOCATHEHHA Ha skuxX KIlieHT Hamomnsrae, € TPOTHIIPAaBHUMH,
cynepeuath KoHcTuTymii Ykpainu Ta 3akoHaMm YKpaiHw, iHTepecam
JIepKaBU 1 CyCIIbCTBA, HOrO MOpPalIbHUM 3acafaM, MpHCs3i
anBokara Ykpainn Ta [TAE (m. 2 u. 1 3akony VYkpainu «IIpo
aJIBOKATypy Ta aJIBOKATCHKY MisUTbHICTB);

» Jlopyuenns Kiienta BuUXOAWTH 3a Mexi mpodeciiHuX mpaB i
000B’s13kiB anBokaTa 1. 1 4. 1 3akony Ykpainu «lIpo anBokaTtypy Ta
aJIBOKATCHKY MisITBHICTB);

* AnBokar OpaB yd4acTb Y BiAIOBIZHOMY IMpPOBAaKEHHI, 1 e €
MiJICTABOIO Il HOTO BiABOJY 3TiJHO 3 MPOLIECYaTbHUM 3aKOHOM (TI.
3 u. 1 3akony VYkpaimm «lIpo anBokaTypy Ta aJBOKAaTChbKy
TUSUTBHICTB);

* Skmo BUKOHAaHHA JIOPYYEHHS MOXXE TPU3BECTH JO
PO3TOJIONIEHHST BiIOMOCTEH, IO CKIAJAIOTh MPEAMET aIBOKATCHKOI
taemauii (ct. 10 ITAE), kpiM BHUMaaKiB HasIBHOCTI MMUCHMOBOI 3rOAH
Kiienra (ct. 22 T1AE);

* AJZIBOKAaT € 4iICHOM CiM’1 a00 OJM3BKUM POJMYEM IOCAOBOI
ocobn, sAxka Oepe yd4acTb B CYIOYHHCTBI, KPHUMIHAIbHOMY
mpoBapkeHHi Tomo (1. 5 4. 1 3akony Ykpainu «lIpo agBokarypy Ta
aJIBOKATCHKY MisUTBHICTB);

* BukoHaHHsI IOrOBOpY MOXE CYIEpEUMTH 1HTEpecaMm aJlBOKara,
yrieHaM Horo cim’i, mpodeciiinuM 000B’si3KaM, IHIIMX O0OCTaBHWH,
MOB’s13aHUX 3 KOHQIikTOM iHTepeciB (. 6 4. 1 3akoHy YkpaiHu
«IIpo agBoKaTypy Ta aABOKATCHKY AISUTBHICTD).

Ha Bumory kiieHTa 100 yKIaAeHHS OTOBOPY NP0 HaIaHHS
MPaBOBOI JOMOMOTH aJaBOKAaT (agBOKAaTCbKe OKOpO, aIBOKATCHKE
00’eTHAHHS) Ma€ TMOBIJOMUTH KIIEHTY, YH Ma€ aJBOKAT HAJICKHY
KBaJiQikamiro s HagaHHA NpodeciiHOi MpaBHUYOI JOTIOMOTH Y
KOHKpPETHIM cmpaBi Ta OOCTaBHHH, HIO0 MOXYTh BIUIMHYTH Ha
MOJKJIIBE BUHUKHEHHS KOHGmIKTY iHTepeciB (cT. 16 [TAE).
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AJIBOKaT Ma€ TpPaBO BIAMOBUTUCH BiJ| NMPHUHHATTS JOPYUYCHHS
Krienra, Buxonsun 3 OyIpb-KHX NpPUUMH Ta 0e€3 iX MOSCHEHHS.
[puiimaroun popydYeHHS Mpo HagaHHA OpoQeciiHOi MpaBHUYOT
(mpaBoBOi) mOMOMOTM aIBOKAaT TIOBHHEH 3BAKWUTH Ha CBOI
MOJKJIMBOCTI 111010 ¥oro BukoHanHs (ct. 17 [TAE).

BaxnmuBo Takok mam’sTaTH, IO y pa3i BIIMOBH BiJ YKIaJACHHS
JOTOBOPY aJIBOKAT 3000B’s13aHUI 30epiraT aJBOKaTChKy TAEMHHIIIO
PO BiZIOMOCTI, IO CTaiIM HOMy BioMi BiJ 0coOH, fAKa 3BEpHYJIAch 3
mporno3utliero yknaganHas [loroBopy (4. 2 cr. 28 3akony Ykpainm
«[Ipo amBoKaTypy Ta aABOKATCHKY AiSIBHICTBY).

3.2. Tlopsapok ykJjaaaeHHs (dpopMa Ta 3MiCT) JOroBopy Mpo
HA/IaHHS MPaBOBOI 10MIOMOTH

CrocoBHOo (opMH i 3MiCTy AOTOBOpY MpO HaJaHHS MPaBOBOI
JIOTIOMOTH, TO BImMOBigHO cT. 27 3akoHy YKpaiHu «IIpo
aJIBOKATypy Ta aJBOKATChKY JisUIBHICTHY', 0G0B’I3KOBOIO YMOBOIO €
mucbMoBa ¢GopMa JOTOBOPY. AJle TOTOBiIp MOXe OyTH YKITameHUH i
YCHO, SIKIIO LIE:

-KOHCYJIbTaIil, po3’CHEHHS 3 MPaBOBUX NHUTaHb, YMOBA-3aIlUC B
XKypHai Ta opOpPMIIEHHS TOKYMEHTY IIPO OILUIaTy TOHOPapy;

-HeBiJK/IagHa noTpeda MpaBOBOi AONOMOTH KIEHTY 3a YMOBH
HEMOXIJIMBOCTI MTUCEMOBOTO O(OPMIICHHS 332 KOHKPETHUX OOCTAaBHH,
YMOBa-IIMCbMOBa (opMa MPOTATOM TPHOX AHIB a00 B HAMOIMKUMMA
CTPOK.

3mict JloroBopy He Moxe cynepeuntn Konctutyuii Ykpainu ta
3aKkoHaM YKpaiHW, iHTepecaM Jep)KaBu 1 CYCHUIbCTBA, HOTO
MOpaJIbHUM 3acajliaM, Ipucsi3i aqBokara YKpaiHH.

Mono miacTas 11 BiAMOBH B YKJIaAeHHI 10T0BOpY (CT.28 3akoHy
VYxkpainn «llpo amBokaTypy Ta aABOKATCHKY MisIIBHICTB»), TO
a/IBOKaTy 3a00pOHSETHCSA YKIaJaTH IOTOBip 1 BiH 3000B’s3aHMI
BiJIMOBHUTHCH BiJl BAKOHAHHSI IOTOBODY :

3akoH VYkpainu «IIpo amBokaTypy Ta aJBOKATChKy MisUIBHICTB». Bimomocrti

BepxoBHoi Panu (BBP), 2013, Ne 27, cT.282. URL:
https://zakon.rada.gov.ua/laws/show/5076-17
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— y pa3si KoHQITIKTY iHTEpeciB a00 MOKIMBOCTI HOTO BUHUKHEHHS
(ct.ct. 9, 20 [IpaBun aIBOKATCHKOT €THKH);

— SKIIO pe3yibTaT, SKOro Oaxae KIieHT, abo 3acobu Horo
JNOCSTHEHHS Ha SIKUX KII€HT HaMoJsIrae, € MPOTHIPaBHUMH,
cynepeunti KoHctuTyuii Ykpainu Ta 3akoHaM YKpaiHu, iHTepecam
JIepKaBU 1 CyCIIbCTBA, HOrO MOpPalIbHUM 3acafaM, MpHCs3i
aJiBoKaTa YKpaiHu;

— JIOpy4YeHHS KIIi€HTa BUXOIHUTH 3a MeXi mpodeciiHux mpaB i
000B’s13KiB agBokaTa (cT. 19 [IpaBun agBoKaTCHKOI €THKN);

— ajBoOKaT OpaB y4yacTh y BIANOBIAHOMY IPOBa/PKEHHI 1 1€ €
ITiJICTABOIO TS OTO BiIBOAY 3TiTHO 3 MPOIECYATEHUM 3aKOHOM;

— SKOI0O BUKOHAaHHS JIOPYYCHHS MOXE TPU3BECTH [0
PO3TOJIOIEHHS BIJOMOCTEH, IO CKJIAAAIOTh MPEAMET aIlBOKATCHKOI
taeMuuIli (cT.10 IlpaBmi amBOKAaTCHKOI €THKH), KpiM BHUIIAIKIB
HasBHOCTI MUCBMOBOI 3roau kiieHTa (ctT.22 IlpaBmi anBoKaTchKoi
CTHKH);

— aJBOKAaT € WICHOM CiM’i a00 OJU3BKUM pOAMYEM IT0CAIOBOI
ocobu, sAxka Oepe yd4acTb B CYIOYHHCTBI, KpPHUMIHAIBHOMY
MIPOBAJKEHHI TOIIO;

— BUKOHAHHS JIOTOBOPY MOXE CYIIEPEYUTH iHTepecaMm aJBOKara,
wieHaM #oro ciM’i, mpodeciitHuM 000B’s3KaM, IHIIMX OOCTaBHH,
OB’ s13aHUX 3 KOH(MIIKTOM iHTEpECiB.

3pazox 0ocosopy

HoroBip Ne
PO HAJaHHS MPABOBOI JOTIOMOTH
M. «_» __ POKY
AJIBOKATCBKE BKOPO « »,
MICLIE3HAXOKEHHS , lmeHTudiKaniiHui Kox
(mami 3a TekctoMm — bropo), B 0cobi kepyruoro Oropo

, SIKA{ Ji€ Ha MIACTaBl CTaTyTy, 3

OJHI€T CTOPOHH Ta

, Micle TIpOKWBaHHS:
, B
nofansiiomy KimieHT, 3 iHIIOI CTOPOHH, TPW CHIJIBHOMY 3TayBaHHI
y TekcTi — ,,CTOPOHNY, YKJIAIU e DOTOBIp PO HaJaHHS MPaBOBOI
JIOTIOMOTH (7aJTi 32 TeKCTOM — JIoTOBip) Ipo Take:
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1. MIPEAMET JOI'OBOPY

1.1.bropo mpuiimae pnopyueHHs Kiienta Ta Oepe Ha cebe
3000B’s13aHHs HagaTtu KitieHTY nmpaBoBYy JONOMOTY IIOJO:

-Hananus mpaBoBoi iH(opmamii, KOHCYJbTamii i po3'SICHEHb 3
MPaBOBHX MMUTAHb.

-CxmagaHHsi 3BepHEHb (3asB, CKapr, MPOMNO3MLIHA) Ta IHIIMX
JOKYMEHTIB IIPaBOBOT'O XapaKTepy.

-CxmaianHsl TIpoIieCyaiibHUX JOKYMEHTIB (3arepeyeHb, KIIOMOTaHb,
MPETEH31i, MO30BHUX 3asB, aNCJAMIMHUX 1 KacalllfHUX cKapr, 3asB
PO BXKUTTS 3aXOJiB 3a0e3MedYeHHs MMO030BY Ta IHIIUX JOKyMEHTIB
BI/ITTOBITHO IO BUMOT ITPOIIECYATHPHOTO 3aKOHOIAaBCTBA).

-[IpencraBHunTBa Ta 3axucty iHTepeciB KiieHTa B OyIb-IKHX
OopraHax JAep)KaBHOI BIagW, Ha MiANPHEMCTBAaX, B YCTaHOBAaX,
OpraHizamisix ycix (opM BIaCHOCTI Ta MigNOPSAKYBAaHHS, a TAKOX Y
cymax miJ ~4ac 3IIHCHEHHS IUBLIBHOTO, TOCIOAAPCHKOTO,
aJIMiHICTPAaTUBHOTO, KPUMIHAIBHOTO Ta KOHCTUTYLMHOTO CyJOYMHCTBA,
MIPOBAKEHHS Y CIpaBaxX PO aaMiHICTPaTHBHI IPaBOIIOPYIICHHS,
OopraHax JIep)KaBHOi BHKOHaBYOi Ciy)xOm, opranax HarionampHOT
nominii Ykpainu, mpoxyparypu, opraHax J[lepxaBHoi ¢ickanbHOT
ciyx0n YkpaiHu Ta BCiX IHIIMX MPaBOOXOPOHHHUX OpPTraHaxX, opraHax
JepxaBHOI peecTpartiiinoi ciry>x0u Ykpainu, MiHicTepcTBa IOCTHIIIT
Ykpainu Tomo 3 0y1b-SKHX MUTaHb.

2. IOBHOBAKEHHJS BIOPO OO0
INPEJCTABHUITBA IHTEPECIB KJIIEHTA

2.1.Knmienr nHamae bBroopo Taki NOBHOBaXeHHS:  OyTu
npenctaBHUKOM KitieHTa y cynmoBuX opraHax YKpaiHH OyIab-siKoi
JIAHKH 3 yciMa HEOOXiTHUMH JIJISl TOTO TIOBHOBAYKEHHSIMH, SKi HATaHO
3aKOHOM I03WBAYEBI, BIITIOBIawy, TPETii 0C00i, 3asBHUKY, 3aI[iKaBJICHIH
oco0i, MoTepHijioMy, MHiZ03PIOBAHOMY, OOBHHYBau€HOMY, OC00i, fKa
TIPUTATAETHCS IO aIMIHICTPATUBHOI BIMOBIAAIIEHOCTI, 3 TUTaHb,
MOB’sI3aHUX 13 3aXHUCTOM TPaB, Y TOMY YHCJI MPaBO: MpPE. SIBUTH
BiJ iMeHi KimieHTa Ta y #oro iHTepecax BiAnoBigHHIA M030B (11030BN);
OpaTl ydYacTh y CyJOBUX 3aCiJaHHSX; 3asBISATH KIOMOTAaHHS Ta
BIIBOJIM; JaBaTH YCHI Ta MHUCHMOBI TOSICHEHHS Y CyHax, SKi
pO3rIsAa0Th cripaBy KilieHTa; MOBHICTIO a00 YaCTKOBO BiJMOBJISTHCS
BiJl TO30BHHX BHUMOT; BH3HABAaTH IOBHICTIO a00 YaCTKOBO II030BH;
3MIHIOBaTH IIJICTaBU a00 TMpPEeAMET II030BiB; 3MEHIIYBaTH a0o
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301IBIIyBaTH MPEAMET Ta/ab0 BapTICTh MO30BHUX BUMOT; yKJIaaaTH
MHUPOBI yTOJy; TiepelaBaTH CIPaBy Ha PO3TJIs TPETEUCHKOTO CYIY;
OCKapKyBaTH pillieHHsI (yXBaJH, MOCTAHOBH) Cyly Ta KOPUCTYBAaTHUCh
IHIIMMY TIPOIIECYaIbHUMH TIpaBaMH, IO TepeadadeHi 3aKOHOM;
OTPUMYBATH pilleHHs (yXBalld, MOCTaHOBH) cyny (ix 3aBipeHi y
BCTaHOBIJIEHOMY TIOPSIIKY KOTIii); IT01aBaTH BUKOHABYI JOKYMEHTH JI0
CTSTHEHHS, a TaKOX OTPUMYBATH, IIIMHCYBaTH Ta IOAABATH BiJ
iMeHi Kirienra Ta y #ioro inTepecax yci HeoOXiaHI JOKYMEHTH (cepen
IHIIOrO, ajJie¢ HE BHKJIIOYHO, 3asBU, 3allEPCUYCHHS, 3aMOBJICHHSI,
KJIOTIOTaHHSA, CKaprH, y TOMY YHCIi amemsliifiHy Ta KacamilHy,
JOTIOBHEHHS 1O HHUX, JOJATKOBI JOKYMEHTH TOIIO; MPEACTaBIISATH
inTepecu KiieHTa yciMa 3aKOHHUMH CIIOCO0aMU y CYJIOBHX OpraHax
Ta Tepe] IHIIMMH OpraHaMH, [isUIbHICTH SIKUX IIOB’s3aHa i3
BHpIIIEHHSM THUTaHb, IepeadadeHnx JJoroBopoM; o3HaOMITFOBaTHCS
3 MaTepiaiaMd COpaBd Ta 3 MaTepialaMd  BHKOHABYOTO
MPOBA/DKEHHST — TIPU 3BEPHEHHS BUKOHABYOTO JOKYMEHTa [0
BHKOHAHHS; OTPUMYBaTH HaiekHe KIieHTOBI MalHO Ta TPOIIOBi
CyMH; pOOUTH BHUIHMCKH Ta KOIIii 3 JOKyMEHTIB, III0 € B MaTepiajax
CIpaBM Ta TMOPYIUIyBaTH MUTAHHA TPO I1X 3aCBITUYCHHS y
BCTaHOBIIEHOMY IUIS TOTO TOPSAKY; 3asBJISATH BIABOIM y BHUITJKaX,
nepeadadyeHMX YHHHUM 3aKOHOJIABCTBOM YKpaiHu; OpaTH ydacThb y
CYyIOBUX 3aCiJaHHSX Ta Yy JOCIHI/PKEHHI JOKa3iB;, 3aMOBJIATH
MIPOBEJICHHST €KCIIEPTH3HM; HABOJAWTH CBOi JOBOAM 1 MIpKyBaHHS 3
yCiX NMWTaHb, 0 BHHUKHYTH Y XOJIi CYIOBOTO MPOIECY, SKIIO IIe
JTO3BOJISIETBCSI TIPOIIECYATEHUM 3aKOHOJJABCTBOM, Ta TIPH 3MIHCHEHHI
BHKOHABYOTO TPOBAIKCHHS, 3allepedyBaTH IMPOTH KIIOMOTaHb,
JIOBOAIB Ta MIpKyBaHb IHIIMX YYacHUKIB TIporecy Ta/abo
BHKOHABYOIO IPOBA/DKCHHS;, OCKap)KyBaTH pIIICHHS CyAy [0
KacalidHOi 1HCTaHIIIi; amejaroBaTH JO BHINOI CYJOBOI IHCTaHIIIT,
OCKapXKyBaTu Iii 4n Oe3isUIbHICTh MOCAJA0BUX 0Ci0 (y TOMY YHCIi
BUKOHAaBYMX  OpraHiB) Yy  BCTaHOBJICHOMY  3aKOHOJIaBCTBOM
[03acy/IOBOMY TOPSJIKY Ta KOPHCTYBaTHCS IPH IBOMY yciMma
MpaBaMH, TMepea0aYeHUMU YUHHHM 3aKOHOJABCTBOM, CILIadqyBaTH
Jep>)kaBHE MHTO, OOOB’S3KOBI 300pH Ta iHIN HEOOXIimHI IIIATEXi;
BUMHATH BCi iHIN nii, mepexbadeHi YHHHUM 3aKOHOJIABCTBOM
VYkpainu ans Takoro poay yIMOBHOBaKEHb Ta fKi, Ha AyMKy bropo,
OyIoyTh MOUITBHUMH IJISl TIPaBHIBHOTO 1 €(EeKTUBHOTO BUKOHAHHS
3000B’s13aHb, TIepen0aueHnX ITuM J[oroBOpOM.
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2.2.be3nocepenHe mpencTaBHANTBO iHTEpeciB KirieHTa Bin iMeHi
Bropo 3a UM JIOTOBOPOM 3MIACHIOE aJBOKaT
. Bropo Moxe 3amydatu 10 BUKOHAHHS
YKJIaJICHUX HAM JIOTOBOPIB PO HAJAHHS MIPABOBOI JIOMIOMOTH 1HIINX
aJBOKATIB Ha JoroBipHuUX 3acamax. [Ipy 1npomy 3000B’s3aHe
3a0e3MeynTd JOTpUMaHHA mnpodeciiHuX TpaB aABOKATIB Ta
rapaHTii aqBOKATCHKOI MisSITLHOCTI.

2.3.Bm3navennii 1muM JloroBopoM 0OCST TIPaBOBOi JOTIOMOTH
Moke OyTH 3MiHEeHHH (30UTbIIEHMI/3MEHIICHH) BUHITKOBO 3a
3ronoro CTopiH, IUIAXOM YKJIaJeHHS JOJATKOBOI MUCHMOBOT YTOJTH.

3.T'OHOPAP
3.1.Po3mip ronopapy, sikuii Kiient cnmauye Bropo 3a HamaHy B
Mexax I1poro JloroBopy mpaBoBYy JONOMOTY, BHM3HAYa€THCS
CTOPOHAMH OKPEMOIO JIOJAaTKOBOIO YTOJO0, sIKa € HEBiJl €MHOIO
gactuHOlO 1poro Jloroeopy. Taka momaTkoBa yroma Moxe OyTH
BHKIaZieHa y ¢hopMi goxatka a0 JloroBopy, skuii HaOyBa€ YHHHOCTI
3 THA HOTO MiANMCAHHS YIIOBHOBAKCHUMH TIpecTaBHUKaMu CTOpIH.

4. CTPOK JIi JOT'OBOPY

4.1.1le#t noroBip ni€ 3 MOMEHTY IOTOKEHHS CTOPOHAMH YCiX
ICTOTHUX yMOB Ta IMiJIUCAaHHS CTOPOHAMHU TEKCTY JOTOBOpPY Ta
JOJIATKIB (I0IaTKOBUX yTOJI) 10 HBOTO.

4.2 Jlis moroBOpy NPHUNHHAETHCS Yepe3 OAWH PIiK 3 OHSA HOTO
YKJIaJCHHSL.

4.3 KiienT mae mpaBo y Oyap-sSKMi 94ac BiIMOBHUTHCS Bil NpaBOBOI
JIOTIOMOTH 32 YMHHHUM J[0rOBOPOM 1 pO3ipBaTH HOr0 B OAHOCTOPOHHBOMY
TIOPSIIKY, TTOTIEPEIUBIITN TIPO Iie bropo He mi3Hime SK 3a 5 podounx
JIHIB MACHMOBUM TIOBiTOMIIEHHSM. [Ipu 11bOMY KITIEHT 3000B’sI3aHUI
omnatutu bropo ronopap 3a Bcio poOOTy, o Oysia BUKOHAaHA YU
MMITOTOBJICHA 10 BHUKOHAHHS, a bropo 3000B’sS3aHE IMOBiTOMHUTH
KiienTa mpo MOXKIIMBI HACTIOKHM Ta PH3WKH, ITOB’S3aHi 3 JOCTPOKOBHM
NPUIMHEHHAM (PO3ipBaHHsM) JOTOBOPY, @ TaKOX MOBepHYTH KitieHTy
JOKYMEHTH, OTPFMaHi Bil OCTAHHROTO ab0 i1 HBOTO Yy 3BSBKY i3
HaJ[aHHSM TIPABOBOI JOIOMOTH, KpPIM THX, SIKi OyJH 3airy4eHi AJIBOKATOM,
SIKWI 3aJTydaeThes Bropo 10 HamauHs mpaBoBoi goromoru KiieHty, 1o
MarepiaiiB CHpaB y Cy[i, OpraHax JOCYIOBOTO CIIJICTBA, IPOKYpaTypH
a0o mpy HaJTiCTaHHI CKapr/3asB/3BEPHEHB [0 IHIINX YCTaHOB.
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4.4 bropo Mae TpaBO BIAMOBHTHCS BiIl HaJaHHSI MPaBOBOI
nornoMord KiieHty y Bunankax:

4.4.1.Axmo Kuient nie ycymeped mnopagam AnBOKara, SKHN
3a;mydaeTbesa bropo 10 HagaHHA TPaBOBOT TOTIOMOTH.

4.4.2 dxmo KiieHT BHKOpHUCTOBYe mopaan AJBOKarta, SIKUN
3amy4aeTbed bropo 1o HamaHHS MpaBOBOi JONOMOTH, Ul BUNHEHHS
IIPaBONOPYILICHHS.

4.435xmo KiieHT He BUKOHye y3sTi Ha ce0e 3a YMHHUM
JoroBopoM 3000B’s13aHHA, Y TOMY YHCIIi B YACTHHI OIUIATH TOHOPapy
Ta JOJATKOBUX BUTpAT, 00yMoBJIeHUX Jl0roBOpOM.

5. IHIII IMTOJIOKEHHSA

5.1.HoroBip yxnagennii CTOpoHamH Yy JBOX aBTEHTUYHHUX
MIPUMIpHUKAX — 10 OJHOMY JUTsl KOXKHOI 3 CTOpIiH.

5.2.JloBHOBa)KEHHS aJIBOKAaTa IIOAO MPEICTABHUIITBA/3aXUCTY
inTepeciB Kiienta mepen ocobamu, siKi HE € CTOpPOHAMH LIBOTO
JloroBopy, miaTBEpHKYIOTECS M JloroBOpOM.

5.3.Y Bumagkax, mnependadeHUX UYWHHAM 3aKOHOJIaBCTBOM
YkpaiHu, TOBHOBRXCHHS aJIBOKATa IOJO MPEACTABHUIITBA/3aXUCTY
inTepeciB KirieHTa MOXYTh TaKOXX MiATBEPIKYBATHUCH OPIEPOM, IO
SIKOTO JIOMAETHCS BUTST 3 IboT0 JloroBopy, mianucanuit CTopoHaMHu.

5.4.IlonoxenHs 1poro JloroBopy Ta J0JaTKiB IO HBOTO IIOJO
TOHOpPapy MOXYTh OyTH pO3ToJIONIeHi blopo y BUNAIKy CTATHEHHS
3aboproBanocti KirieHTa 1Mo orurati HagaHOi MPaBOBOI ITOTIOMOTH B
CyJIOBOMY TIOPSIZIKY.

AJIBOKATCBHKE BIOPO « »
B 0C001 Kepyrodoro 0ropo

Kimienr
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TEMA 4. TAKTUKA TA METOJUKA 3AXHUCTY Y CYIL
YYACTDb 3AXUCHHUKA Y JIEBATAX

4. 1. Taxmuuni 0ii adgokama nio yac 00cy008020 po3Cii0y8aHHsl.

4.2. Memoouxa 3axucmy nio yac cy00802o 3acioanus. Yuyacmo
BAXUCHUKA Y CYO0BUX Debamax.

4.3. llpaxmuxa €CIIJI wodo yuacmi adsokama y KpUMIHATLHOMY
NPOBAVIHCEHHI.

4.1. Takruuwi fii agBokara migx 4Yac JA0CYA0BOro
po3cainyBaHHS

KIIK VYkpainu BH3Hauyae IOCYyHOBE pO3CIiAyBaHHSA SIK CTaIil0
KpUMIHQJIBHOTO TIPOBA/DKCHHSA, SKa TIOYHHAETHCA 3 MOMEHTY
BHECEHHS BIZIOMOCTEH TIPO KPUMIHAJIBHE IPABOIOPYIICHHS [0
€IMHOTO peeCTpy JOCYJOBUX PO3CHIyBaHb 1 3aKiHUYEThCS
3aKpUTTSAM KPHMIHAIBHOTO TPOBA/DKEHHS a00 HamNpaBIeHHIM [0
Cyly OOBHHYBaJIbHOI'O aKTa, KJIONOTAaHHS TPO  BXKUBaHHS
MPUMYCOBHX 3aXOJ[iB MEIUYHOr0 ab0 BUXOBHOIO XapakTepy,
KJIONIOTaHHS  TPO  3BUIBHEHHS  OCOOM  Big  KpHUMiHAJIBHOI
BiamoBimansHOCTI (11. 5 4. 1 cT. 3 KIIK Vkpainn).

3rinHo m. 5 cr. 1 3akony Ykpainu «[Ipo aaBokarypy Ta
aJIBOKATCHKY JISUTBHICTEY» 3aXUCT € BUJOM aJIBOKATCHKOI JisSUTBHOCTI,
0 TOJSITae B 3a0e3MeYeHHI 3aXHWCTy MpaB, CBOOOM 1 3aKOHHUX
iHTEpEeCiB TiI03PIOBAHOTO, 0OBHUHYBAUEHOTO, ITiJICY THOTO,
3aCyXKEHOT0, BUIIPABIaHOT0, 0COOU, CTOCOBHO SIKO1 ITepe10adacThes
3aCTOCYBaHHS TNPUMYCOBHUX 3aXOJiB MEIWYHOTO YW BHUXOBHOTO
xapakrepy a0o BHUPINIYEThCS MUTAHHS MPO iX 3aCTOCYBAaHHSA Y
KpUMiHAIBHOMY TPOBaPKEHHI, 0COOM, CTOCOBHO SIKO1 PO3TIISIAA€THCS
MIUTaHHS [P0 BUAAYY iHO3EMHIH epKaBi (GKCTpa,I[I/II_IiIO)l.

Ilix gyac agBOKATCHKOI IiSUILHOCTI aBOKAT MAa€ IMPaBO BUUHITH
OyIb-sKi [ii, He 3a00pPOHEHI 3aKOHOM, MpPaBHJAMH aJBOKATCHKOI
€TUKU Ta JIOTOBOPOM IIPO HAJaHHS MPaBOBOI JOMOMOTH, HEOOXiIHI

3akoH VYkpainu «IIpo amBokaTypy Ta aJBOKATChKy MisUIBHICTB». Bimomocrti

BepxoBHoi Panu (BBP), 2013, Ne 27, cT.282. URL:
https://zakon.rada.gov.ua/laws/show/5076-17
105



JUIL HaJeKHOTO BUKOHAHHS JIOTOBOPY TIpO HaJaHHS IPaBOBOI
JOTIOMOTH, 30KpeMa: 3BepTaTucs 3 aJBOKATCHKUMH 3alUTaMH, Y
TOMY 4YHCIi IIOJO OTPHUMAaHHS KON ITOKYMEHTIB, O OpraHiB
JIEepKaBHOI BJIaIM, OpPraHiB MICIIEBOTO CaMOBPSAYBaHHS, iX
MOCAJ0BHUX 1 CIIy:K00BUX 0Ci0, MiINPUEMCTB, YCTaHOB, OpraHizalii,
IrPOMAaACBEKUX 00’€qHaHb, a TakoX A0 (izmyHMX ocibd (3a 3romoro
TakuxX (IBUIHEX 0cCi0); 03HAHOMIIIOBATHCS Ha TIANMPUEMCTBAX, B
yCTAaHOBaX 1 Opraizamisx 3 HEOOXITHUMH I aJBOKATCHKOI
JiSUTBHOCTI TOKYMEHTaMHU Ta MaTepiallaMH, KpiM THX, IO MiCTSTh
iHpopMarito 3 0OMEXEHHM JMJOCTYIIOM; CKIaJaTH 3asBU, CKaprH,
KJIOTIOTaHHS, IHOII TPaBOBI JOKYMEHTH Ta TWOJaBaTH ixX Yy
BCTaHOBJICHOMY 3aKOHOM TODSIKY; 30HpaTH BiJOMOCTI Mpo (hakTH,
o0 MOXYThb OyTH BUKOPHUCTaHI SIK IOKa3H, B YCTaHOBJIEHOMY
3aKOHOM IIOpSIAKY 3aluTyBaTH, OTPUMYBaTH 1 BHJIy4aTH pedi,
JOKYMEHTH, iX KOIIii, 03HaHlOMIIIOBATHCS 3 HUMHU Ta OMUTYBAaTH 0OCi0
3a iX 3roJ010; 3aCTOCOBYBATH TEXHIYHI 3aCO0HM, y TOMY YHCIi IS
KOITIFOBaHHS MaTepialliB CIpaBH, B SAKiil amBOKAT 3IIHCHIOE 3aXWCT,
MPEACTaBHUIITBO a00 Hamae IHOI BHUAM TPABOBOI JIOIOMOTH,
¢ikcyBaTu mpolecyalbHi Aii, B IKUX BiH Oepe y4acTb, a TaKOX Xil
CYIOBOIO 3aCiiaHHS B MOPAAKY, IepeaOadeHOMYy 3aKOHOM;
MIOCBIAYYBaTH KOmii JOKYMEHTIB y CIpaBax, fKi BiH Beae, KpiM
BHII4JIKiB, SKIIO 3aKOHOM YCTaHOBJICHO IHIIMI 000B’A3KOBHH CIIOCIO
MIOCBITYEHHSI KOMii JTOKYMEHTIB; OJEpKyBaTH MUCHMOBI BHCHOBKH
(haxiBIiB, €KCTIEPTIB 3 MHUTaHb, 110 MOTPEOYIOTH CHEIiaTbHUX 3HAaHb
(ct. 20 3akony «IIpo agBoKaTypy Ta aABOKATCHKY AiSIIBHICTH)
3aXMCHUK KOPUCTYETHCS MPOLIECYATbHIMH TPAaBaMH I1iI03PIOBAHOIO,
3aXHCT SKOTO BiH 3MIMCHIOE, KPiM IpoIecyadbHUX TpaB, peajizamisd
AKHUX 31HCHIOETBCS O€3MocepeHhO MiA03pIOBAaHNM 1 HE MOXKe OyTH
JOpyYeHa 3aXUCHUKY (HalpHUKIaA, IPaBo JaBaTH MOKA3aHHs), a caMe:
Mae MpaBo: 3HATH, y BUMHEHHI SKOT0 KPUMIHAIBHOTO MPABOMOPYLIEHHS
MiJO3PIOIOTh MOTO KIIEHTA; BUMAaraTH TEPEBIPKH OOIPYHTOBAHOCTI
3aTpUMaHHA; 30UpaTH i MoJaBaTu CIiIYOMY, IPOKYPOPY, CIiA4OMY
CyIIi moka3u; OpaTu y4yacTh y MPOBEICHHI MPOIECYANbHUX JiH; ITiJT
4yac NPOBEIECHHS NMPOLECYAIbHUX il CTaBUTU 3allMTaHHSA, I0AaBaTH
CBOI 3ayBa)XKCHHS Ta 3allepEUCHHS MO0 MOPSAKY IPOBEICHHS i,
SIKI 3aHOCATBCS /O MPOTOKOJNY; 3aCTOCOBYBAaTH 3 JOJEpPKaHHSIM
BuMmor KIIK texHivHI 3aco0u mpu MpOBEeHHI MPOLECyaTbHUX i, B
SKUX BIH Oepe yd4acThb; 3asBISITH KIOMOTAHHS TIPO IPOBEACHHS
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TporiecyadbHuX Mil, po 3abe3mneueHHs Oe3neku Mmoo cede, WICHIB
CBO€i ciM’1, OJM3BKUX POJMWYIB, MalHa, JKUTJIA TOIIO; 3asBJIATH
BiIBOAM;  O3HAHOMIIIOBATHCS 3  MaTepialaMd  JOCYZOBOTO
poscininyBanHa B mnepenbadenomy KIIK mopsnky, ta Bumaratu
BiKpUTTsI MarepianiB 3rimHo 3i cT. 290 KIIK; omepxyBatu komii
mpolecyaJbHUX  JOKYMEHTIB Ta  IHCBMOBI  IOBIJOMIICHHS,
OCKap)KyBaTH PIillleHHs, Mii Ta Oe3MiIBHICTL CIIAY0TO, MPOKypopa,
clmig4oro cyani B mopanky, mnepembauenomy KIIK; Bumaratn
BIJIIIKOTyBaHHS IIKOJHY, 3aBJJaHOI HE3aKOHHUMH PIIICHHSIMU, J1SIMH
gn Oe3MisUTBHICTIO OpraHy, IO 3IMCHIOE OIEepPaTHBHO-PO3MIYKOBY
TUSTBHICTB, JTOCYZIOBE PO3CIiAyBaHHS, TPOKypaTypu abo Ccyay, B
MOPSIKY, BU3HAUCHOMY 3aKOHOM, a TAKOK BiJHOBJIEHHS peryTanii,
SKIIO TMiZo3pa HE MiATBEPAWIMCS; B  pasi  HeoOximHocTi
KOPHCTYBaTHCA MOCcTyramu repekianada (4. 3 cr. 42 KIIK).

3axHMCHUK TAKOXX Ma€ MPaBo OpaTH ydyacTh Yy MPOBEACHHI JOMHUTY
Ta IHIIUX TPOLECYAIbHUX [ifiX, L0 MPOBOIATHCA 32 Y4acTio
MiA03PI0OBAHOr0, A0 MEPLIOro AOMMTY MiZO3PIOBAHOTO MAaTH 3 HUM
koH(pimeHmiitHe mobdadeHHs 6e3 T03BOJY CIITIOr0, MPOKYpopa, Cyny,
a TICNis TIEPIIOro JOMUTYy — TakKi X MoOaueHHs 0e3 OOMEKeHHs
KimbKOCTI Ta TpuBanocti. Taki 3ycTpiui MOXyTh BiaOyBaTHCs Mix
Bi3yaJbHMM KOHTPOJIEM YIIOBHOBAa)KEHOI CIIy’)k00BOi ocobm, ame B
yMOBaX, IO BHUKJIIOYAIOTh MOXJIMBICTh MPOCIYXOBYBAaHHS YH
MiACTYXOBYBaHHSI.

Opranu aepxaBHOI BJaJy Ta OpraHU MiCLIEBOIO CaMOBPSIyBaHHS,
iX cmyx00Bi ocobm 3000B’sS3aHI BHKOHYBAaTH 3aKOHHI BHUMOTH
3axucHuka (cT. 46 KIIK).

Crarra 47 KIIK Bu3Hauyae ocHOBHI 00OB’SI3KH 3aXHMCHHKA, 3T1IHO
AKOi 3aXMCHUK 3000B’SA3aHWN BHUKOPHCTOBYBAaTH IependadeHi y
3aKOHI 3aco0M 3aXUCTy 3 METOIO 3abe3ledeHHs] JOTPUMAaHHS ITIpaB,
cBOOOJ 1 3aKOHHHUX iHTEPECiB MiJO3pIOBAHOr0, OOBMHYBAYE€HOI'O Ta
3’sicyBaHHSI OOCTaBHH, SIKi CIIPOCTOBYIOTH IiIO3pY UM OOBHHYBAa4y€HHS,
MOM’SIKIIYIOTh YW BHKIIIOYAIOTh KPUMIHANBHY BiAMOBINANBHICT
iA03PIOBAHOT0, OOBUHYBau€HOTO.

3axucHUK 3000B’s3aHMI TPHUOYBATH M ydacTi y BHUKOHAHHI
MIpOLECYaTbHHUX il 32 y9acTIO IiI03PI0BAaHOT0, 0OBHHYBAa4E€HOTO. Y
pa3i HEMOXJIMBOCTI MPUOYTH B NPU3HAUYEHHH CTPOK 3aXHCHHK
3000B’s13aHNH 3aBYACHO TOBIIOMHTH TPO TaKy HEMOXKIUBICTH Ta ii
MIPUYUHHU CIIITY0TO, TPOKYpopa, CIIA4oro CyIII0, CyA, a y pasi,
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AKIIO BiH TpPHU3HAYEHHH OpPraHoM (YyCTaHOBOIO), YMOBHOBaXECHHM
3aKOHOM Ha HajaHHS Oe30IIaTHOI MpaBOBOi NTOTIOMOTH, — 1 ULeH
opraH (yCTaHOBY).

3axucHUK 0€3 3roAM MiZ03pIOBaHOTO, OOBMHYBAYEHOTO HE Ma€
MpaBa pO3TOJIONIYBATH BiIOMOCTI, SIKi CTaJIM oMY BiZIOMi B 3B’SI3KY 3
y4acTiO B KpUMiHAIbHOMY MPOBA/IXKEHHI Ta CTAHOBIISATH aJBOKATCHKY
a0 1HITy OXOPOHIOBaHY 3aKOHOM TaEMHHIIIO.

3axXUCHUK MicIs MOro 3aly4eHHS Mae MpaBO BiIMOBHUTHUCS Bij
BHKOHAHHS CBOiX 00OB’SI3KIB JIUIIIC Y BUITAKAX:

1) sxkmo € obcraBuaM, ski 3rimHo 3 KIIK BukiouaroTh #oro
y4acTh Y KpUMIHAJIFHOMY TIPOBaJKEHHI;

2) HE3roaM 3 TMiJ03pPIOBAaHUM, OOBHHYBAUYCHUM INOJ0 BHOPAHOTO
HUM cI1oco0y 3axXHUCTy, 32 BUHATKOM BHIAJKiB 00OB’S3KOBOI ydacTi
3aXHMCHUKA;

3) yMHCHOTO HEBUKOHAHHS TMiJJO3PIOBAaHUM, OOBHHYBaYCHUM
YMOB YKJIQJI€HOTO i3 3aXHCHHKOM JOTOBOPY, SIKE€ HPOSBISETHCS,
30KpeMa, Yy CHCTEeMaTHYHOMY HENOACP)KaHHI 3aKOHHUX I0paj
3axucHHKa, mopymenHi Bumor KIIK tommo;

4) AKIO0 BiH CBOIO BIIMOBY MOTHBYE BIJICYTHICTIO HaJEXHOI
kBamiikamii A7 HaJaHHA TPABOBOI JOIMOMOTH Y KOHKPETHOMY
[IPOBAPKEHHI, 1110 € 0COOJIMBO CKIIAJTHUM.

3axHUCHUK HEe Ma€ MpaBa B3ATH Ha ceOe 3axXHUcT iHIoi ocodbu abo
Ha/JaBaTH iii MPaBOBY OOIMOMOTY, SKIIO L€ CYNEepeuuTh iHTepecam
ocobw, AKiil BiH Hajae abo paHille HaJaBaB MPaBOBY J0MOMOry (4. 1
ct. 46 KIIK).

HenpuOytrsi 3axucHuKa A ydacTi y NpOBEACHHI NEeBHOT
IpolecyanbHOl Aif, SKIIO 3aXMCHUK OyB 3aBYaCHO IONEPEHKEHUH
po ii IpoBeEeHHs, 1 32 YMOBH, IO MiJ03PIOBaHNN, OOBUHYBaYCHUI
HE 3amepevye MpOoTH MPOBEICHHS MpOolecyalbHOI Jii 3a BiACYTHOCTI
3aXMCHUKA, HE MOXe OyTH TiJICTaBOIO Uil BH3HAHHS 1€l
MpolleCyaabHOI [ii HE3aKOHHOIO, KpiM BHIIAJAKIB, KOJH YYacTb
3axXUCHHKA € 000B’s13k0BoIO0 (4. 2 cT. 46 KIIK).

Sxmo migo3proBaHWM, OOBHHYBAaueHUH 3amepedye MpOTH
MPOBEJICHHS TPOLECYyallbHOI Jii 3a BIACYTHOCTI 3aXHCHHKAa,
MPOBEJCHHS TpoIlecyanbHol il  Bigknmamaetbess abo s 1l
MIPOBENEHHS 3aTy4a€ThCs 1HIIUHA 3aXUCHUK.

3adydeHHs 3aXUCHHUKA ISl IPOBEIECHHS OKPEMOi MpolecyaabHOl
nii perymoe ct. 53 KIIK, sxa nepembadae, 1o i 9ac MPOBEACHHS
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TaKoi Mii THMYaCOBUH 3aXHUCHUK Ma€ Ti K cami mpasa il 000B’sI3KH,
IO W 3aXWCHHK, KU 3IIHCHIOE 3aXUCT MPOTATOM KPUMiHAIBHOTO
npoBajpkeHHs. Lleii 3aXMCHHK SIK 10 MpolecyanbHol Jii, Tak 1 micus
Hel Mae MpaBo 3yCTpidaTHucA 3 MiJ03PIOBAHNM, OOBUHYBAYEHHUM IS
MirOTOBKY JIO MPOBEACHHS MPOLECYanbHOI Jii a00 00roBOpeHHS Ti
pe3yNbTaTiB, a 3MIHCHEHHS 3aXHCTy WiJ Yac MPOBEICHHS OKpEeMOi
TporiecyaiabHOi Mii He TOKTamae Ha 3aXHCHHKAa O0OB’SA3Ky Hamaii
3MIHCHIOBATH 3aXHCT Y BChOMY KpMMIHAIBHOMY MTPOBaKEeHHI a0 Ha
OKpeMili Hioro craii.

3axucHUK Mae€ W IHII TpolecyanbHi TpaBa # 00OB’f3KH,
HAasBHICTh SKUX 3aJ€KHUTh BiJl CTajil KPUMIHAILHOTO TPOBAHKCHHSI
Ta KOHKPETHOI cCHTyamii, sika CKIaJaeTbcsi y HbOMY. Tak, 3a
HAsSBHOCTI IJCTaB JUIsl TPOBEJCHHS EKCIEePTH3U, Y TOMY YHCIHI
000B’s13K0BO1, BiH Ma€ IMpaBO CaMOCTIHHO 3allydaTH EKCIIepPTiB Ha
JOTOBIPHUX YMOBax Ui MPOBEACHHS EKCHepTH3M abo KIOMOTaTH
PO 3aJTy4YeHHS eKCIIepTa CIiTIuM cyero (cT.ct. 243, 244 KIIK)

Crnigunmu  (pO3IIYKOBUMH) [isIMH € [ii, CHpsMOBaHI Ha
oTpuMaHHA (30MpaHHS) [OKa3iB ab0 MEpeBIpKy BXKE OTPUMAHHUX
JIOKa3iB Y KOHKPETHOMY KpHMiHAJIILHOMY TNpoBapkeHHi (4. 1 cr. 223
KIIK).

Y nocynoBoMy poO3CTiayBaHI 3 MOMEHTY HAJaHHS CIITIOMY
(Ipokypopy, CIiT4OMy CYyIJi) JOKYMEHTIB, SIKi MiJITBEPKYIOTh
MTOBHOBAXXCHHSI 3aXUCHHKA, BiH KOPUCTYETHCS MPOLECYaTbHUMH
MIpaBaMH ITiI03PIOBAHOTO, 3aXHUCT SIKOTO BiH 3IIHCHIOE, Y TOMY YHCII
MpaBOM OpaTH ydacTh y NMPOBEACHHI MpouecyadbHUX Iii; mix Jac
MIPOBE/ICHHSI MPOIIECyAIbHUX NIl CTABUTH 3aIIUTAHHS, MTOJIAaBATH CBOL
3ayBaXCHHS Ta 3allepedeHHs MIOJ0 TMOPAIKY MPOBEACHHS IiH, SKi
3aHOCSTHCS 10 MPOTOKOIY; 3aCTOCOBYBATH 3 AOACPKAHHAM BHMOT
KIIK TexHiuHi 3aco0u mpu MpoBeleHHI NPOLECyalbHUX Ail, B IKUX
BiH Oepe y4acTb (4. 4 cT. 46, . 9,10,11 cr. 42 KIIK).

Bignosimao mo 4. 5 cr. 46 KIIK, 3axucHHK Mae mpaBo OpaTu
y4acTh y MPOBEAEHHI JOMUTY Ta IHIIMX MPOLECYalbHUX IisX, IO
MPOBOJATHCS 32 YUACTIO MiZJO3PIOBAHOTO.

Criguuit  (IpoKypop) BXKMBa€ HAIEKHUX  3aXOMIB Ui
3a0€3neveHHs] MPHUCYTHOCTI MM Yac TMPOBEACHHS  CIiaUol
(po3wykoBofi) fii oci0, yui npaBa Ta 3aKOHHI iHTEpeCH MOXYTh OyTH
obMmexeHi abo mopymeHi (4. 3 cr. 223 KIIK). Lls Bumora 3akoHy
IIUTKOM CTOCY€ThCS 3aXHCHHKA, SKHH 3aKIM Mae BimirpaBaTH
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BaYKJIMBY POJIb i/ Yac MPOBAKEHHS CIIAYNX (PO3IIYKOBHX) Aii, 10
SIKUX WOTO 3aJIy4ar0Th, OCKUIBKH, 3 OJHOTO OOKY BiH Hajae Mija yac
MPOBEJICHHS. TaKWUX M TPaBOBY JOMOMOTY IiJ3aXUCHOMY, a 3
iHImoro — 3abe3mnedye moaepKaHHS BHUMOT 3aKOHY IIONO IOPSIAKY
MpoBeNeHHs cinyoi Aii Ta miaBuiye epeKTUBHICTD ii pe3yibTaTiB,
OCKUIBKH HOTO aKTHBHICTH, KBamiyikallis FOpUCTa 1 JOCBiN 3AaTHI
BIUTMBATH 1 HAa TMOBEAIHKY CIiAYOTO, SIKAH MPOBOIUTH CIiAUY [if0, a
KOHCTPYKTHBHI 3ayBa)K€HHS, KJIIOMOTAHHS, [TPOIO3UIIiI-Ha METOIUKY
1 TAKTUKY MPOBECHHS CJIIIYOI i1, a BiATaK — 1 Ha ii pe3ysIbTaTy.
3axuUCHUK TIOBHHEH 3BEpPTaTH yBary Ha JOACpPKaHHS BHMOT
3aKOHY IMOJO TIiACTaB, YMOB 1 TOPSOKY IIPOBEIEHHS CIIiad01
(po3urykoBoi) Aii, 30kpemMa Koa ii yYaCHHKIB 1 JIoJIep:KaHHSI BUMOT,
SIKUM BOHU TIOBHHHI BIiAIMOBIZaTH 3a BIKOM, CTaTTIO, KBai(ikallier;
o (ikcartii mepediry i pe3yabTaTiB CIITI0i TEXHIYHAMH 3aco00aMH
Tomo. OCHOBHOIO HOTO METOI0 Ha MOYATKOBOMY eTami Oyab-sSKoi
ciiguoi aii po3’sICHUTH MiA3aXHUCHOMY CYTi 1 3HaYEHHS NPOBEICHHS
miei i, BH3HAYEHHs MO3WINI 3axucTy IiJ dYac I MpOoBeaeHHS,
3a0e3rmedyeHHa ydJacTi B HiH 0ci0, fKi HE MalTh yHepemKEeHOro
HEraTUBHOTO CTAaBJICHHS JIO IIiJO3PIOBAHOTO, a SKIIO Taki €, i
YCYHYTH YW 3aMiHWTH iX Ha IHIIAX HEMOXUIMBO B CHIY CIEeUU(DIKH
ciTigoi Ail Ta iX IPaBOBOTO CTAHOBHINA (TIOTEPIIHM, CBIAOK, 1HIIIHIMA
MiZ03pIOBaHUi), — 3BECTH 10 MIHIMyMy IX HETaTWBHE CTaBIICHHS
Yyepe3 HaJaroHKeHHs 3 HUMH BiKPUTOTO 1 JO3BOJIEHOTO 0COOUCTOTO
IICHXOJIOTIYHOTO  KOHTaKTy, SAK 1 31 coigumM Ta  iX
aJIBOKaTaMU-TPEJACTABHUKAMH YU 3aXHUCHHKAMHM, SIKIIO TaKi TaKOX
OepyTh ywacTh y cuimuid naii. BaknuBo yHUKaTH KOHQUIIKTHUX
CUTYyallili, OCKUNBKM BOHHM 3aBXIH YCKJIQIHIOIOTH TPOBEICHHS
cmimgoi mii 1 HE CHOPHUSAIOTH JOCITHEHHIO HEI 00 €KTHBHUX
pe3ynbraTiB.  DopManibHUM KEPIBHUKOM CHiIUoi Jii 3aBXKIAU €
criguuil (IpoKypop), SIKuil i1 MpOBOIUTH 1 SKOTO 3aKOH HaalIie
BIAMOBIAHAMH TMOBHOBXEHHAMU SK CaMOCTIMHOIO BJIAZHOIO
cy0’ekTa KpUMIHAIBHO-TIPOIECYalbHOT HismbHOCTI (cT.cT. 40,36
KIIK). IIpore nedopmansHe mnimepcTBO icHye y Oynb-sKii
KOJIEKTHBHIH, CIUIBHIN Tpalli, KO0 € AiSUTbHICTh YYaCHUKIB KOKHOL
cmimgoi nii. BOHO B OCHOBHOMY 3alleXUTh B 3araJibHOTO
COLiaJIbHOTO (KUTTEBOTO) 1 MpodeciiHOro OOCBiAy, BiJ 3HaHb i
BMiHb 0coOu. Mae 3HaueHHs 1 KOMyHiKaOenbHICTh 0CcOOM Ta iHmm ii
ocobucti pucu. lluMm 1 Mae KOpHUCTyBaTHICS aaBOKar, 100 0e3
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TIpETeH31d Ha JIIEPCTBO, & HABIAKHU MIAKPECIIOIOYN TPOBIIHY POIH
CIJIITYOTO, BCE K TaKH MEPEHHSTH 1HILIaTUBY y BH3HAYCHHI MHUTaHb,
sSKi TOTpiOHO 3’sACyBaTH TiJ Yac TPOBENCHHsS ciimgyoi mii, y
MOCIIZOBHOCTI iX 3’sICyBaHHS, BHOOpi 3aco0iB 1 TpuHOMIB, SKi
OyIyTh JUIs LLOTO BUKOpHCTaHi. ['0N0BHE, MO0 Ii¢ MaKCHMAaabHO
CHPUSIIO 3aXKCTY ITiI03PIOBAHOTO.

Komo cmimumx mii BusHaueno y riaBi 20 KIIK, mo skux
BiJTHECEHO:

— JOMHUT 0COOM, OJHOYACHUMN NOMMT ABOX i OuIbINe 0cCiO (CT.CT.
224-227,232);

— TIpea’ IBIICHHSA IS BITI3HAHHS 0COOW, MpEeaMETiB, Tpyma (CT.CT.
228-231);

— OrsA MiCIs TPUTOJH, MICIIEBOCTI, HPHUMIIICHHS, >KUTIIA,
IHIIIOTO BOJIOZIHHS 0cOOH, pedeid (mpeaMeTiB), TOKyMeHTIB (cT. 237,
4.3cT. 214);

— orysiz Tpyma (cT. 238);

— OTJIA[ TPYTIa, TIOB’I3aHUH 3 eKcrymariiero (cT. 239);

— 00mryk oco0u, JKHTJa, 1HIIOTO BOJIOAIHHS OCOOH, MPUMIIMICHB
(ct.ct. 234-236);

— cmimuuii excriepuMenT (ct. 240);

— ocBiyBaHHA 0coOu (CT. 241);

— IPOBE/IEHHS eKCIepTu3u (cT.cT. 242-244).

VY pasi oTpuMaHHS Mij 9ac MPOBEIEHHS CIiT4Y0i (PO3IIyKOBOI) il
JIOKa3iB, sIKi MOKYTh BKa3yBaTH Ha HEBUHYBATICTh 0COOW y BUNHEHHI
KPUMIHAJIBHOTO IIPaBONOPYILIEHHS, CJTi TYHH, HIPOKYpOp
3000B’s3aHUH MPOBECTH BIANOBIAHY Cligdy (pO3IIYKOBY) Ai0 B
MTOBHOMY 00Cs31, TONYYHTH CKIAJEHI MPOIeCyalbHI TOKyMEHTH [0
MarepiaiB JOCYJOBOTO PO3CIITyBaHHSA Ta HAmaTH iX Cyoy ¥
BHIIAJKy 3BEPHEHHS 3 OOBHHYBAJIBHUM AaKTOM, KJIOMOTaHHSIM IPO
BXKUBaHHS TPUMYCOBUX 3aXOJliB MEIMYHOTO YU BHUXOBHOIO
xapakTepy a00 KJIOMOTaHHSIM TIPO 3BUIBHEHHS OCOOW  Bif
KPUMiHAJIBHOT BiIMOBIAAIbHOCTI.

Crnigua (po3mrykoBa) mis, IO 3HIMCHIOETHCS 3a KIOIMOTaHHIM
CTOPOHH 3aXUCTY, MOTEPIIIOT0, TIPOBOJUTHCS 32 YIACTIO OCOOH, SKa
ii 3iHimioBanma, Ta (a0o) il 3aXMCHWKAa YK MpPEICTaBHHUKA, KpiM
BUMAJKIB, KOJIM 4epe3 crenudiky cmiguoi (posmrykoBoi) nmii 1e
HEMOXJHBO a00 Taka oco0a MHCEMOBO BiIMOBHIACS BiJl yd4acTi
B Hili.
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Ilix gac mpoBeneHHS Takoi Ciimguoi (po3MIyKoBOi) mii mpuCyTHi
ocoOu, 1m0 1ii IHIMIFOBadd, MAalOTh IIPaBO CTABUTH ITMTAHHS,
BHCJIOBJIIOBATH CBOI MPOIO3MLIi, 3ayBa)K€HHS Ta 3all€PEUCHHS 1010
TIOPSIIKY TPOBEACHHS BIAMOBIAHOT Cimyoi (pOo3IIyKOBOi) mii, sKi
3aHOCSATBCS IO IPOTOKOIY.

3axHMCHUK Mae€ 3BEpTaTH yBary i Ha 4ac MpOBENEHHS CIia4oi Iii,
OCKLUIBbKY ITPOBEEHHS CiAYUX (PO3IIYKOBUX) AiM y HiYHUIT dac (3 22
no 6 roawHW) HE MAOIYCKA€ThCS, 3a BHUHATKOM HEBIIKJIAAHUX
BUMAJKIB, KOJNU 3aTpUMKa B X IPOBEICHHI MOXE IPU3BECTH [0
BTPaTH CIiJiB KpUMIHAJHHOTO MPABOMOPYLICHHS UM  BTEYi
Mi103PIOBAHOTO.

3rinHo 4. 2 cr. 224 KIIK VYkpainu, gonut ocobu He MOXKe
MIPOJIOBXKYBATHCS 0€3 MepepBH MOHAJ 2 TOAWHH, a B IIJIOMY — TIOHA/
8 roguH Ha I€Hb.

JlomuT HEMOBHOMITHROI 0COOW TPOBOJUTHCA Yy MPHCYTHOCTI
3aKOHHOTO MpeACTaBHHKa, Iexarora abo Icuxosora, a 3a
HEOOXiAHOCTI — JIiKaps, 1 He MOXKe MPOAOBXKYBaTHCS 0e3 MepepBH
noHaj 1 roguny, a 3arajgoM — oHaj 2 roAuHu Ha AeHsb (cr. 226 KIIK
Ykpainn).

VY pa3i BiAMOBH ITiO3PIOBAHOTO BIAIOBIAATH HaA 3alUTaHH,
JlaBaTH MOKa3aHHA 0co0a, sika MPOBOIUTH JOIMT, 3000B’s3aHa HOTo
3YNUHUTH OZpa3y Micis OTpUMaHHs Takoi 3asBu (4. 4 cr. 224 KIIK
VYkpainn).

YV BHUHATKOBUX BHIAIKaxX, IIOB’S3aHUX 13 HEOOXIIHICTIO
OTPUMaHHS TOKa3aHb CBiKa YW IMOTEPIIJIOTO TiJ Yac JOCYIOBOTO
pO3CIiyBaHHA, SKIIO 4Yepe3 iCHyBaHHS HEOE3MeKH IS KHUTTA 1
3I0POB’S CBiIKa YM TOTEPIIJIOr0, iX TSHKKOI XBOPOOHW, HAsSBHOCTI
1HIIMX OOCTaBHH, 110 MOXXYTh YHEMOXIIUBHUTHU iX IOMUT y cydi abo
BIUIMHYTH Ha MOBHOTY YH JIOCTOBIPHICThH TIOKa3aHb, CTOPOHA 3aXHCTY
Ma€ MPaBo 3BEPHYTHUCH JIO CIITUOTO CYJI i3 KJIOMOTAHHSIM MIPOBECTH
JOTIUT TaKOTO CBiJIKa YW MOTEPILIOTO B Cy/I0BOMY 3aCiJaHHi, B TOMY
YHUCII OMHOYACHWH IOIUAT ABOX UM OUIBIIE B)KE HOIMTAHUX 0Ci0. Y
FOMY BHUNAAKY JONHUT CBiKa YW TIOTEPIJIOTO 3AIHCHIOETBCA Yy
CyIJOBOMY 3acilaHHI B MiCli po3TallyBaHHS cyay abo mepeOyBaHHS
XBOPOTO CBijIKa, MOTEPILJIOr0 B MPUCYTHOCTI CTOPiH KPUMIHAIBHOTO
MPOBAKCHHS 3 TOTPUMAaHHIM MPaBWII POBEICHHS AOMUTY IiJ] Yac
CYJIOBOT'O PO3TIISILY.
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HempuOytrss croponm, fxa Oyna HaJeXHO TOBIIOMIIEHA TIPO
MiCIle Ta Yac MPOBEJCHHS CYJIOBOTO 3aCiIaHHs, JUIsl y4acTi B JOIHTI
0co0M 3a KJIOMOTAHHSM NPOTHIIC)KHOI CTOPOHU HE MEpeIKOIKae
MIPOBEICHHIO TAKOTO JIOMUTY B CYJIOBOMY 3aCiJlaHHI.

JlomuT 0coOM 3TriiHO 3 TIOJOKEHHSIMH IIi€i CTaTTi MOXe OyTH
TaKOXX NPOBEICHUI 3a BIICYTHOCTI CTOPOHH 3aXHCTy, SAKIIO Ha
MOMEHT WOro MpOBEACHHS >XOIHIH 0Cc00l HE IOBIIOMIICHO IIPO
03Py Y IbOMY KPUMIHAIBHOMY IPOBa/KEHHI.

Jns gomuTy TSKKO XBOPOTO CBiIKa, MOTEPIIOTO MiJ dYac
JOCYIOBOTO PO3CIiyBaHHS, MOKe OyTH TPOBEICHO BHi3HE CYI0BE
3aciganus (ct. 225 KIIK Ykpainn).

Cratrs 232 KIIK Ykpainu perysioe npoBeieHHs JONUTY, BIi3HAHHS
y PeXuMI BiZleOKOH(DEPEHTIIIi ITi/1 Yac JOCYIOBOTO PO3CITiTyBaHHS.

3 MeToro BHUABIEHHS Ta (ikcallii BiIOMOCTEH IOm0 0OCTaBHH
YUMHEHHS KPUMIiHANBHOTO TPAaBOMOPYIIEHHS CIIAYMNA, MPOKYPOP
MPOBOJATH OTJISAA MICIEBOCTi, NPUMIILIEHHS, peueil Ta JOKYMEHTIB.
I[Ipy wpOMy oOrmsAA JKATIA YK IHIOIOTO BONOMIHHSA 0cOoOH
3MIACHIOETHCS 3TIAHO 3 TMpaBWIaMH, MepeadadyeHuMH I OOIIyKy
JKATIIA YM 1HIIOTO BOJIOAIHHS OCOOH, III0 BMMArarTh 00OB’SI3KOBOI
HAasSBHOCTI yXBaJH ciimgdoro cynmi. s ydacti B orysini Mmoxe OyTH
3aMpoUIeHUH MiI03PIOBaHMM, 3aXHUCHUK, SKI MAarlOTh IPaBO POOUTH
3asiBM, IO MiJJISTAlOTh 3aHECEHHIO IO MPOTOKONY Orsay (CT.CT.
233-237 KIIK Ykpainn).

3 MeTol TepeBipkM W YTOYHEHHsS BiIOMOCTEH, SKi MaroTh
3HAYEHHS [T BCTAHOBJICHHSI OOCTaBHH KPHUMIHAIBHOTO TIPABOTIOPYIIICHHS],
cliguuil (IpOKypop) Mae MpaBO IMPOBECTH CIIAYUH EKCIIEPUMEHT
IUISIXOM BIATBOPEHHS i, 00CTaHOBKH, OOCTaBWH II€BHOI ITOAII,
MIPOBEJICHHS HEOOXiTHMX MOCHiAiB 4yu BumpoOyBaHb. o ywacti
B HBOMY MOXYTb OyTH 3alydeHi MiZ03pIOBaHWH, 3aXHCHUK,
MPEICTABHUK.

[IpoBeneHHs CIIAYOTO EKCIIEPUMEHTY JOMYCKAEThCS 32 YMOBH,
[0 TIPU I[LOMY HE CTBOPIOETHCS HEOE3MeKa JUIS JKUTTS 1 3I0pOB’S
oci0, siki 0epyTh Y HBOMY Y4acTbh, Ui OTOUYIOUHX, HE IPHHMKYIOTHCS
IXHI 4eCTh 1 TIAHICTh, HE 3aBAAETHCS IIKO/A.

Crniguuii eKCIepUMeHT, IO MPOBOAMTHCA B JKUTII YH IHIIOMY
BOJIOZIIHHI OCOOM, 3JIHCHIOETHCS JHINE 3a JOOPOBLIBHOI 3000
0cobw, sika HUMH BOJIOJi€, a00 Ha MiCTaBl YXBaIH CIIII0TO CYAIi 3a
KJIOMOTAHHAM  CJIJTYOTO, IOTOJPKEHOTO 3  IMPOKYypopoM, abo
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MIPOKYpOpa, SIKE PO3IJIAAAETHCA B TMOPSAIKY, MEepeadadyeHOMY IS
PO3TJIsily KJIOMOTaHb PO MPOBEACHHS OOIIYKY B KUTIII UM 1HIIOMY
BostoAiHHI 0ocobu (cT. 240 KIIK Vkpainn).

BignoBimao mo cr. 241 KIIK VYkpaiam, cuigauii, mpokypop
3MIACHIOE OCBIiJyBaHHS I1I03PIOBAHOIO, CBiIKA YM MOTEPIILIOTO IS
BHUSIBJICHHS Ha IXHBOMY TiJi CHiJiB KPUMiHAJILHOTO MPAaBONOPYIICHHS
a00 0COONMMBHUX MPUKMET, SAKIIO I IILOTO HE MOTPIOHO MPOBOIHUTH
CYJIOBO-MEIUYHY SKCIEPTHU3Y.

OcBiyBaHHs 3JIIACHIOETHCSI HA MiJICTaBl NMOCTAHOBH MPOKypopa
Ta, 32 HEOOXiTHOCTI, 32 y4acTIO CyIOBO-MEIWYHOTO eKcrepra abo
mikaps.  OcBigyBaHHS, SIKE  CYHPOBOUKYETHCS ~ OTOJIEHHSIM
OCBiJlyBaHOi 0COOM, 3HIIHCHIOEThCS oOcobamMu Tiei »x cTari, 3a
BHHATKOM HOT0 TPOBEACHHS JIiKapeM 1 3a 3roJol0 ocolu, sKa
ocBinmyetbes. Crmiguuii, MpoKypop He BIpaBi OyTH MPHUCYTHIM TpU
OCBilyBaHHI 0COOHM 1HIIIOT CTaTi, KOJIU 1€ MMOB’I3aHO 3 HEOOXITHICTIO
OTOJIIOBATH 0CO0Y, IO MiAJIATAaE OCBiTyBaHHIO.

Ilepen mouaTkoM OCBigyBaHHS 0CO0i, SIKa MAJIATAE OCBiAyBaHHIO,
Tpea’ SBISIETbCST  TIOCTaHOBa Tpokypopa. Ilicios  1mporo  ocobi
MPOTIOHYEThCSL JOOPOBUIPHO MPOWTH OCBiAyBaHHA, a B pasi ii
BiIMOBH OCBiyBaHHS IIPOBOUTHCS ITPUMYCOBO.

IIlomo excnepTusu, TO BOHA IIiJl Yac JOCYAOBOTO PO3CIHiTyBaHHS
MIPOBOJIUTHCS €KCIIEPTOM 3a 3BEPHEHHSM CTOPOHHM KPHUMIHAJIBLHOTO
MPOBa/DKEHHS, y TOMY 4YHCII W 3aXHCHUKa, a00 3a JOpPYYCHHSIM
CJIITYOTO CYI1 YU CYAY, SIKIIO IJIs 3’ ICYBaHHS 00CTaBWH, 1[0 MalOTh
3HAYCHHS JJIS1 KPUMIHAJEHOTO MPOBAKEHHS, HEOOXiaHI crierianpHi
3HaHHA. [Ipyu bOMy HE JOMYCKAa€ThCS MPOBEACHHS E€KCIEPTU3H IS
3’sCyBaHHS MMTaHb [IPABa.

Crigunii abo MPOKypop 3000B’SI3aHUN 3BEPHYTHUCS IO CKCIIEPTa
JUTSL IPOBEJICHHSI €KCIIEPTH3H LI0JI0:

1) ycTaHOBJIEHHS IPUYMH CMEPTI;

2) yCTaHOBJIEHHS TSDKKOCTI Ta XapakTepy TITECHUX YIIKO/KEHb;

3) BU3HAUEHHS IICUXIYHOTO CTaHy MiJO3PIOBAHOTO 32 HAsSBHOCTI
BIIOMOCTEH, SIKi BHKIWKAalOTh CYMHIB MO0 WOTO OCYAHOCTI,
00MeEKEeHOT OCYIHOCTI;

4) ycTaHOBIEHHS BIKy OCOOHM, SKIIO 1€ HEOOXiTHO I
BUpIIIEHHST THWTaHHA TMPO MOXJIMBICTh MNPHUTATHEHHS ii 110
KpPUMIiHAJIBHOT BiOMOBIJAIBHOCTI, a B IHIIMHA CIIOCIO HEMOXKIHBO
OTPUMATH I1i BilTOMOCTI;
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5) YCTAaHOBJICHHS CTAaTE€BOi 3pUTOCTI ToOTepmiiaoi ocobm y
KPUMIHQJIBHUX MPOBA/PKCHHAX IIOAO 3JIOYMHIB, TepeadaueHux CT.
155 KK VYkpainn.

[IpumycoBe 3amydeHHS 0cOOM UIA MPOBEIACHHS MeTUYHOI abo
MICUXIaTPUYHOI EKCHEePTH3H 3AIHCHIOETBCS 32 YXBaJOIO CIiJUOro
cynmi, cyny.

3rigHo 31 cr. 243 KIIK VYkpaiam, cTopoHa OOBHHYBadeHHS
3aJlyqa€  eKCIepTra 3a HasgBHOCTI TWiACTaB A IMPOBEIACHHS
eKCTIEePTHU3H, y TOMY YHCHi 32 KJIOMOTaHHSM CTOPOHH 3aXUCTy 4Yd
roteprisioro. CTopoHa 3aXHCTy Mae IMPaBO CAMOCTIHHO 3aTydaTH
EKCTIepTiB Ha JIOTOBIPHUX YMOBAaxX Ui MPOBEIECHHS EKCHEPTH3H, Y
ToMy 4Hciai 000B’s13k0Boi. ExcriepT Moxke OyTH 3aydeHuid ClligdyuM
CyIJIEIO 32 KJIONOTaHHSAM CTOPOHH 3aXMCTY y pa3i BiAMOBH CJiT4OTO,
IIPOKYpOpa B 3aJ0BOJIEHHI KJIONOTaHHS CTOPOHM 3aXHUCTy IPO HOTro
3aJTy4eHHs.

3a HasgBHOCTI BIIMOBM CIiA4YOrO, MPOKypopa B 3aJ0BOJICHHI
KJIOIIOTAHHS CTOPOHH 3aXUCTy IPO 3alydeHHS eKclepra ocola, siKa
3asBUJIa BIAMOBIJHE KIIOMOTAHHS, MAa€ TMPaBO 3BEPHYTHCS JIO
CIITYOr0 CYJJi 3 BIJANOBITHUM  KIONOTAHHAM, Y  SKOMY
3a3HAYAE€THCS:

1) KopoTKHii BUKJIaZ OOCTaBHH KPUMiHAIBHOTO MPABOMOPYIIECHHS,
y 3B’S3KY 3 SIKHM MOJAETHCS KIOMOTAHHS;

2) npaBoBa KBaJidiKkalis KpUMIHAJIBHOTO MNPAaBONOPYIIEHHS 13
3a3HAYCHHSAM CTATTi (YaCTHHH CTaTTi) 3aKOHy YKpaiHd TIpo
KpUMiHAJIbHY BiAMIOBIAAIBHICTD;

3) Bukiag  oOCTaBMH, SKHUMH  OOIPYHTOBYIOTHCS  JOBOIHU
KJIOIIOTAHHS;

4) excrepT, SIKOTO HEOOX1AHO 3aTydHTH, a00 EKCIIepPTHA yCTaHOBA,
SIKIF HEOOXiAHO TOPYYHUTH MPOBEACHHS EKCIIEPTH3H;

5) B €KCIIEPTHOI'O MOCTIKEHHS, 0 HEOOXiAHO MPOBECTH, Ta
TIePEITiK 3aMUTaHb, IKi HEOOXiTHO TIOCTABUTH IIEPE EKCIIEPTOM.

Jlo KIIOTIOTaHHS TaKOXK JOAAI0ThCSL:

1) komii  MarepiaiiB, SKHMH  OOIPDYHTOBYIOTBCS  JOBOIHU
KJIOIIOTAHHS;

2) komii JOKYMEHTIB, #AKi TIATBEPIKYIOTh HEMOXXJIHBICTH
CaMOCTIHHOTO 3aJIyYeHHs eKCTIepTa CTOPOHOIO 3aXHCTY.

KronoranHs po3risaaeTses CIIIUUM CyIICI0 MICLEBOTO CynLy, B
MEXax TEePUTOpiadbHOI FOPUCIAUKINI SKOTO 3MIMCHIOETHCS TOCYIOBE
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pO3CIiayBaHHs, HE Mi3HINIE 5 MHIB i3 JHS HOT0 HAIXOMKEHHS O
cyny. Oco0a, sika mojana KJIOMOTaHHS, MOBIJIOMIISETECS MPO MiCIe
Ta yac HOro po3rismy, mpore ii HempuOyTTS HE MEepelKOoIKae
pO3TIsiAYy KIOMOTaHHS, KpPIM BUMAJAKIB, KOJMM ii ydacTh BH3HAHA
CJIITYMM CYJIICE0 000B’I3KOBOIO.

[lig yac po3rmAngy KIOMOTAaHHA CHITYMHA CyIJAs Mae IMpaBo 3a
KIIOTIOTAaHHAM YYacHUKIB DPO3IIAAY a00 32 BIIACHOIO iHII[IaTHBOIO
3aciyXaTt Oyab-IKOTO CBiJKa M IOCHIIUTH OYb-SKi MaTepiaju, mo
MAalOTh 3HAYEeHHS JUIsl BUPILICHHS KIOTIOTaHHS.

Crniguuii cynas 3a pe3yJbTaTaMH pPO3MIALY KIOMOTAaHHS Mae
MpaBO CBOEKD YXBAIOK JIOPYYUTH MPOBENEHHS EKCIEPTH3H
EKCIIEPTHIN YCTaHOBI, eKCIepTy ab0 eKclepTaM, SKIIO 0co0a, 1o
3BEpHYJIACS 3 KJIOMOTaHHIM, JOBEE, LIO:

1) nns BUpImIEHHSA MHTaHb, IO MAOTh ICTOTHE 3HAYCHHS IS
KPUMIHAIBHOTO TIPOBaKEHHS, HEOOXiJHE 3allyueHHs eKcIepTa,
IpoTe CTOpOHa OOBHMHYBadeHHS He 3alyuywia Horo abo Ha
BHpIIIEHHS 3aTy9YeHOTO CTOPOHOIO OOBHHYBA4€HHsS eKCIiepTa OyiH
MOCTaBJICHI 3allUTaHHS, IO HE JO03BOJISIOTH JaTH TIOBHUH Ta
HAJEKHUM BUCHOBOK 3 THTaHb, IJIs 3’SICyBaHHS SKUX HEOOXigHE
MIPOBEICHHS €KCIIEPTH3H, a00 ICHYIOTh TOCTAaTHI MiJACTaBU BBAXATH,
0 3aJTy4eHHHl CTOPOHOI0 OOBWHYBA4YEHHSI EKCIEPT BHACIIIOK
BIJICYTHOCTI y HBOTO HEOOXiIHUX 3HaHb, YMEPEeIKEHOCTI 4Yu 3
IHIIMX OpUYMH HagacTb ab0 HazlaB HEMOBHUM YW HENPaBUILHHUN
BHCHOBOK;

2) BOHAa HE MOXKE 3aIy4YdTH EeKCIIepTa CaMOCTiifHO uepes
BiJICYTHICTh KOLITIB Y1 3 iHIIUX 00’ €KTUBHUX MPHYHH.

Jo yxBamm cmiggoro cynai TOpo AOPYYEHHS TPOBEIEHHS
EKCTIEPTU3H BHOCSATHCS 3allUTaHHs, MOCTaBJICHI MHepesa eKCIepTOM
0Cc00010, sfKa 3BEpHYJIACsA 3 BIANOBIAHMM KiomoTaHHsIM. Ciiguuid
CyIJs Ma€ MpaBO HE BKIIOYMUTH A0 yXBaJW 3allUTaHHS], MOCTABJIEHI
0co00T0, IO 3BEpPHYJACS 3 BIATOBIIHUM KJIOMOTAHHSIM, SIKIIIO
BiJNOBil HA HUX HE CTOCYIOTHCS KPUMIiHAIBHOTO MPOBAIKEHHS 200
HE MarTh 3HAYEHHS AJsl CYAOBOI'O PO3IJISAY, OOTPYHTYBABILHM TaKe
PIIIEHHS B YXBAJIi.

[Ipu 3am0BOJIEHHI KIOMOTAHHS MPO 3aIy4YeHHS eKCIepTa CIiauuit
CyIIs y pa3i HEOOXiTHOCTI Mae MpaBo 3a KJIOMOTaHHSIM OCOOH, IO
3BepHYJIacs 3 KIOMOTaHHSIM IPO 3AIy4eHHS E€KCIepTa, BUPIIIUTH
MUTAHHS PO OTPUMAHHS 3pa3KiB [T €KCIIEPTU3H.
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BHCHOBOK ekcrepTa, 3aly4eHOro CIIIUUM CYAJCH0, HAJa€ThCs
0c00i, 32 KJIOMOTaHH:M AKoi BiH OyB 3anmyuenuii (ct. 244 KIIK Ykpainu).

VY pasi HeoOXimHOCTI OTPUMAaHHS 3pa3KiB Uil NPOBEICHHS
eKCIEPTU3M BOHU  BIOOMPAIOTHCS  CTOPOHOIO  KPHMIiHAJIHHOTO
MIPOBAKCHHS, SIKa 3BEPHYJIACS 3a MPOBEICHHSIM EKCIEepTH3H abo 3a
KJIOMOTAHHAM SIKOi €KCIIepTH3a NpW3HaueHa CIiAYuM cyanero. Y
BUMNAJKy, SKIIO MPOBEAECHHS EKCIEPTH3H JOPYYEHO CyIOM,
BiiOpaHHs 3pa3KiB I 11 MpoBeneHHs 3IHCHIOETHCS CyIoM abo 3a
HOro AOpyUYEHHSM 3TyUYeHHUM CIIELialiCTOM.

Ilopsmok  BimiOpaHHA 3pa3kiB 3 peded 1 JOKYMEHTIB
YCTaHOBJIOETHCS 3TiHO 3 TOJIOKEHHSIMHU MPO THMYACOBHU JIOCTYII
1o peueit 1 mokymeHTiB (cT.cT. 160-166 KIIK Ykpainn).

BinOupanns OionoriyHux 3pas3kiB y 0coOu 3IIHCHIOETHCS 3a
MpaBUJIaMH, TiepeaOadeHIMH I TPOBEICHHS OCBiTyBaHHA. Y pasi
BIIMOBM 0COOM IOOPOBUILHO HaIaTH OIOJOTIUHI 3pa3KH CIIiTYMA
CyIJs, CyZ 3a KJIOTIOTaHHSIM CTOPOHM KPUMiHAJIBHOTO POBAKEHHS,
Ma€ TpaBO JO3BOJIUTH CIia4oMy, MPOKypopy (abo 3000B’s3atu iX,
SKIIO KJIOMOTaHHS OyJOo TOAAHO CTOPOHOI 3aXUCTY) 3IIHCHUTH
BigOupaHHs 0i0JIOT1YHKMX 3pa3KiB IPHUMYCOBO.

3HaueHHs chaiauuX (PO3NIYKOBHX) il TIOJSATAE B TOMY, IO BOHH €
OCHOBHHUM 3ac000M U1t (hOpMyBaHHS JOKa3iB, CyKyIHICTh SIKUX Ja€
MOJKJIMBICTh OpTaHaM KPHUMiHAJIBHOI FOCTHUII] BCTAHOBUTH iCTHHY B
KO>)KHOMY KPHUMiHAJIBHOMY HpOBapKeHHI. Bix crmimunx (po3myKoBux)
il BiOpI3HAIOTH HErJacHi ciimgdi (po3mIykoBi) il SK Ppi3HOBUA
cmiguux (pO3IIyKOBHX) [Hid, BigoMocTi mpo ¢akT 1 meroau
MPOBENEHHS SKUX HE MiAJIATAl0Th PO3TOJOMIEHHIO, 338 BHHATKOM
Bumnankis, nependadennx KIIK (4. I cr. 246 KIIK Ykpainn).

Jlo TakuX mii BITHOCATHCS: ayIio -, BiIEOKOHTPOJIb OCOOM; aperT,
oAy 1 BUIMKa KOPECTIOH ICHIIT; 3HATTS iH(opMaii 3 TpaHCHOPTHUX
TEJIEKOMYHIKaiHHUX Mepexk; 3HATTA i1H(opmalii 3 eNeKTpOHHUX
iH(pOopMaIiiHIX CcHCTEeM; AOCHTIKeHHS iH(popMamii, oTpuMaHoi mpu
3aCTOCYBaHHI  TEXHIYHMX  3aco0iB;  OOCTeXeHHS  IyOJidHO
HEJOCTYIHUX MICIb, HTJIa YH IHIIOTO BOJOAIHHS OCOOW;
YCTaHOBJIEHHS MiCIIE3HAXO/DKEHHSI  Pa/lioeIeKTPOHHOTO  3aco0y;
CIIOCTEpEXEHHS 3a o0co0o0ro, piydr0 abo wicrem; ayzmio -,
BiJECOKOHTPOJIb ~ MiCI; KOHTPOJb 3a BYHHEHHSIM 3JIOYHHY;
BUKOHAHHS CIELIiaJbHOrO 3aBAAaHHSI 3 PO3KPUTTS 3JIO0YMHHOI
TiSUTBHOCTI  OpraHi3oBaHOi TpyHmH YW 3J0YMHHOI OpraHi3arii;
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HETJIACHE OTPUMAaHHS 3pa3KiB, HEOOXIMHWUX [UIS TOPIBHSIHLHOTO
JOCTIDKEHHS; BUKOPUCTAHHS KOHQIJACHIIMHOTO CIiBPOOITHUIITBA
(ct.cT. 260-275 KIIK Ykpaian).

HernacHi cmigdgi (po3mryKoBi) aii MpOBOASTHCA Y BHITAAKAX, SAKIIO
BiJOMOCTI TPO 3J0YMH Ta 0COOy, sIKa MOTO0 BUMHMIIA, HEMOXIUBO
oTpuMaTH B iHMKH cmocid. iX 3a00pOHEHO NPOBOAMTH Y
MPOBa/PKEHHI MO0 KpuMiHAThbHUX mpocTynkiB (ct. 300 KIIK
VYkpaiam). IlepeBakHa OUTBIIICT, HETJIACHUX  CIITIUX  OiH
MPOBOJUTHCS BHUKIIOYHO Y KPHUMIHAJIBHOMY IPOBAKEHHI IOJO
TSOKKHX a00 0COONMHMBO TsDKKHMX 370unHIB (4. 2 cr. 246 KIIK
VYkpainn). Hermacni cmimgui (po3mrykoBi) nii, moB’s3aHi i3
BTPYYaHHsM Yy IpUBaTHE CIIIKYyBaHHS, HE MOXKYTb IIPOBOJUTHUCS O3
YXBaIW CHIZYOro cynai, QyHKOil SKOT0O y TakoMy BHUIAIKY
BHKOHYIOTHCSI TOJIOBOIO YHM 3a WOTO BH3HAYEHHSM IHIIMM CYIJICIO
anensuiinoro cyay AP Kpum, obnacti, mict Kuesa ta Cepacronons,
B MEXaX TEPHUTOPIialbHOI FOPUCAMKINI SKUX 3HAXOAHUTHCS OpraH
IocymoBoro  posciimyBaHHS  (cT.cT. 258,247 KIIK VYkpainn).
[Ipu iboMy, BTpy4YaHHS y TpUBaTHE CIHIJIKYBaHHS 3aXHCHHKA,
CBSIIICHHOCITYXKHUTENS 3 MiZ03PIOBaHNM, OOBHHYBAYCHUM, 3aCy/KCHHM,
BuUMNpaBmanuM 3aboponene (4. 5 cr. 258 KIIK Ykpainn).

4.2. MeToaMKa 3aXMCTy MiJl Yac Cy/10BOro0 3aciqaHHs.
YyacTh 3aXMCHHKA y CyA0BHUX AebdaTax

JocynoBe posciimyBaHHs SIBJss€ COOOIO CTaJil0 KPUMIHAIEHOTO
MPOBAKEHHS, SIKa MOYMHAETHCS 3 MOMEHTY BHECCHHS BiJJOMOCTEH
Npo KpUMIHAIBHE MPAaBONOPYIIEHHS J0 €IUHOTO PEeECTpy
JOCYJOBUX PO3CIiAyBaHb 1 3aKiHUYETHCS 3aKPUTTAM KPUMiHAIBHOTO
NPOBaKEHHS a00 HAINpaBJIEHHSAM /IO CyIy OOBHHYBAIBHOTO aKTa,
KJIOTIOTAHHS TIPO 3aCTOCYBaHHS MPHUMYCOBUX 3aXOJIB MEIUYHOTO
a00 BMXOBHOTr'O XapakTepy, KJIOMOTaHHS PO 3BIIbHEHHS O0COOH Bix
KpUMIHAIBHOI BinoBinaasHocTi. Omxe, KpuMiHaIbHIM poLiecyaabHIM
KOJIeKCOM YKpaiHH YiTKO BH3HAYEHO MEXI ITi€l cTafii, o, 3 OJHOTO
Ooky,i Mae Oyru BpaxoBaHO miJ 4Yac (OpMyBaHHsS cTparerii U
TaKTHKH 3aXHCTy IHTEpeCiB KIi€HTa B 1ioMy. Jlo TOTO X HE BapTo
3a0yBaTH, MO JOCYAOBE pO3CIHIAyBaHHS € JIMIIE YaCTUHOIO
KPUMIHAIBHOTO MPOBAKCHHS, TOMY Ma€ 3HAUEHHS JUIS TIOJaJbIIIOTO
CYJOBOTO MPOBAKEHHS.

118



Crpareris 3ax#ucTy — II€ BaXJIMBa CHCTEMHAa MOJENb, IO
CKJTaJla€ThCcsl 3 MEBHUX MOAYJTIB (MigcHCTeM), € 00’ €AHYBaJbHUM
MEXaHI3MOM  BH3HAu€HOi  MeTW s peawizamii  BChOro
MpoIIeCyaTIbHOTO MOTEHINANy Aiii 3axucTy. TakThka B 3arabHOMY
PO3YMiHHI — 1€ CYKYIHICTh NPUHOMIB 1 CIOCOOIB BHKOHAHHS
OKpPEMHUX  IKOMIUIEKCHHX i i3 BH3HAYEHHM aJITOPUTMOM
TIOCITiIOBHOCTI, IO BXOJIATH JO CTPATETIYHOTO IUIAHY 1 THX,I0 HOTO
6e3nocepeHbO 3aBEPIIYIOTh.

3axXUCT y KPUMIHAJBHUX MPOBAKCHHAX HAa CTafil JOCYIOBOTO
pO3CIiyBaHHA MOXXHA TOPIBHATH 3 Tporo y Imaxu. Came 11i
a0OCTpaKTHa CTpaTeriyHa Tpa Ha CIEMialbHIA JOMII SCKPaBO
JEMOHCTPYE aHANITUYHY CKJIAJOBY 3MarajbHOCTI MPOTHUIICIKHUX
CTOpiH KPUMIHAIBFHOTO TIPOBA/DKEHHs. B IHIIMX acrekrax yce
HabaraTo CKIJIAJHINIE, OCKUIBKH MaeMO CIPaBy i3 CYTO JIOJCHKHM
(akTOpOM — CYKYITHICTIO OCHOBHHX COLUalBHHUX SIKOCTEH Oci0.
HeoOxigHo 30cepeautuck i OpaTu 10 yBaru, o BUPIMIATbHY POJb y
BH3HAYEHHI CTpaTerii 1 TAKTUKHU 3aXUCTYy Bifirpae oOcsT iHpopmarrii,
SKy CBIJIOMO HaJia€ aBOKATy KII€HT.IHIINM BaKJIMBUM MOMEHTOM €
00’€KTUBHICTh 1 TpaBAMBICTH Takoi iHQopmanii. I[lpum wnBOMY,
HE3BKAIOYM HA 3yCHUIS aJBOKaTa IEPEeKOHATH KII€HTa HaJgaTH
TIOBHI IIUTICHI, & TOJIOBHE — MPaBIWBi NaHi, HA XaJlb, SK CBITIUTH
CTaTHCTUKA B I[JIOMY Ta BJIACHUN OaraTopiyHMil ITOCBia, IyXe
ckianHo. [lepeBakHa OUTBIIICTH KJIIEHTIB, O TOTO X HaifyacTiie
CBIZIOMO, YHWKa€ BHCBITIIIOBATH TEBHI acMEeKTH, HEXTYIOYHW HaBiTh
MIPOCTUM MEAWYHUM TPAaBHJIOM — KOXXKHa XBopoOa Mae CBii
yHiKanpHUi kKoa. CaMe TOMYy BaXJIMBO JIOKJIACTH 3YCHUIIb,
CIIPSMOBAHUX Ha OTPUMAaHHSI MaKCHMAaJIBHO TOCTOBIpHOI iH(popMaIIii
BiJI KJII€HTA, SIKMI HA TIEBHOMY €Tarli €, M0 CYTi, EIMHUM JKEPEIIOM
JaHUX, 1 TOSCHUTH OCTAaHHHOMY TONANBII MOXIHUBI PH3UKH
MOMUJIKOBOTO oOpaHHsl cTparerii 3axucry. Came Takuil migxin €
e(EKTHBHOIO 3alOPYKOI0 BijJ HACTYIHOI'O 3BUHYBAu€HHS agBOKaTa,
MepeKIIaZIaHHs Ha HbOTO BiJMIOBIAJILHOCTI 32 HEOYIKYBaHI MOAAJIBIIN
pE3yJIbTaTH 3aXHUCTY.

[IpocTip npuiHATTS pilIeHHS i3 3aralbHOI CTpAaTeTii 3aXHCTy Mae
YiTKO BH3HAYCHI HAIPSIMH, SKi MOXKIIMBO BH3HAYHTH TAKUM UHUHOM:
KaTeropuyHa Iapa «BU3HAHHS/HCBU3HAHHS BUHMY, «YaCTKOBE BH3HAHHS
BUHI» MIIOBHE ITHOPYBaHHS, «IWCTAHIIIHE CIIOCTEPITaHH:D, «3MilllaHa
hopmay. besyMOBHO, B OCHOBI TIEPETIUCHUX MOJIEIICH IIEHTPAIBHE MicIle
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Tocijiae came Cy0’€KTHBHE CTaBJICHHS OCOOW JI0 BUMHEHOTO, a TOJIOBHE —
BHYTpIIIHBOTO BH3HAHHS camMe HOro JeNiKTHOI NpHpoad. MaroTh
3Ha4YeHHS KUIBKICTh 1 BHI KPUMIHAIBHOTO NPABOMOPYLIEHHS, IO
IHKpUMIHY€TBCS.  Bim  mporo  Oe3mocepefHhO0  3aJICKUTH  BHI
MPaBOOXOPOHHOTO OpraHy, a ODkKe W crenudika MporecyatbHOro
MIXOoMy N0 3AIHCHEHHS JOCYJOBOTO  PO3CIiAyBaHHS  (CTPOKH,
MacIITaOHICTh CHAUMX [il, CTYNmiHp peaji3allii MporecyaabHIX
MOXJIMBOCTEH y TIOBHOMY 00Cs3i, OOCST HaJaHuMX MJaHWX). Ko
CTpaTeris 3aXUCTY Y KPUMIHATBHOMY TIPOBAPKCHHI TIEPEBAXKHO 3aJICHKUTh
caMe BiA BOJI KJIi€HTa 1 HOro 0coOMCTOro CTaBJIEHHSA Ta IHIIUX
(hakTOpiB, TO TAaKTUKy 3aXHUCTy Ma€ BHU3HAYAaTH 1 TPOIOHYBATH
Oe3mocepeqHbO aJBOKAT. XoYa CIiJ] 3a3HAYUTH PO HEMOOIUHOKI
BUMNAJKH, KONU KII€HT i3 MEBHUX NPUYMH MOYMHAE HAIMOJSATAaTH Ha
IIPOBEICHHI TUX YH IHINX Aii 3 00Ky ajBoKara.

[HIMM TOB’SA3aHUM KpHUTEpieM OOpaHHs cTparerii € came
KUTBKICHMH CKJIa[ yYaCHHUKIB, OCKIJIBKU B TAKOMY BUIAIKy MOXKIIMBE
CYTTEBE YCKIIQIHEHHS OO0y TOBH, OCKITHPKY BU3HAYEHI 1HMBIyanbHi
CTpaTeTii MOXYTh MPOTHUPIYUTH MK COOOIO0 3aJIe)KHO BiJ el 0ci0,
SIKUM HAaJa€ThCS 3aXUCT. IMOBIpHICTH OTPHMAaHHS TaKOTO CLEHAPIIo
PO3BUTKY MOAINA 3HAYHO 3pPOCTAa€, KOJIM KOKHA 0CO0a Mae BJIACHOTO
3aXHCHUKA.

®dakT HagBHOCTI ab0 BIJCYTHOCTI MPOIECYaIBHOTO CTaTyCy Yy
KpUMiHAIbHOMY MPOBAIKEHHI Oe3mocepelHbO BIUIMBAE HA OOpaHHS
TaKTUKH 3axucTy. Big nporo ¢axty o 3aneXuTh NPUHIMIIOBA
TaKTWKa MAii azBokara (3axucHuka). Jlo pedyi, LIIKOM BIIEBHEHO
MOKHa KOHCTAaTyBaTW: WIO paHimle ocoba TNpuiiMe pilleHHs
3BEPHYTHUCS IO aJBOKaTa, TO OuTbINe e()EeKTHBHICTH i BIpOTIAHICTH
BHSBIICHHS Ta 3aro0iraHHs MOKJIMBUM pu3uKaMm. LlinkoM odeBuaHO,
IO JPYTUM IEHTPATEHUM HOCIEM JIaHMX € CTOPOHA OOBHHYBa4YeHHSI.
be3 miei yacTku gaHuMX ykpaid CKiIagHO oOpaTtu W 3amporoHyBaTH
HaWJOIINBHINI  BapiaHTH CTpaTerii 3axucTy Ta OJHOYACHO
pPO3’SCHUTH  MOXIMBI  TepeadadyBaHi  HETaTHBHI  HACHIJIKU
3aIpONIOHOBAaHUX BapiaHTIB.

Peanizyroun crpareriro 3ajexHO BiJ ONWCAaHUX OOCTaBUH,
aZBOKAT (3aXMCHHK) Ma€ y CBOEMY apCeHalli TEeBHI 3aco0H, sKi
MOJKHa cKJacu(ikyBaTu Ha aKTUBHI 1 TACHBHI Ta BU3HAUUTH Tak. J{o
AaKTUBHUX HajJeXkaTh: TNOOyIOoBa KOMYHIKamii 31 CTOPOHOIO
OOBMHYBAUYCHHS; TIPOBEICHHS OINMTYBAHHS, Ha/ICIaHHS aJBOKATCHKHX
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3aMuTiB; BUCTYIH B 3ac00ax MacoBoi iH(opMaii (MeaianiaTpuMKa);
MOJaHHS KJIOMOTaHb 1 CKapr; OCKap)KeHHA pillleHb, MOid 4H
0e3IisIbHOCTI OpraHiB JOCYAOBOIO PO3CIIIYyBaHHS UM HPOKYpoOpa
ITiJT 9ac TOCYIOBOTO PO3CIIiTyBaHHS.

Komynikamiss 31 CTOpOHOIO OOBHHYBaueHHS SIBJISIE COOOIO
a0CTpaKTHY MOJIETh B3a€MO/IIi, sIka HE MAa€ YiTKO BH3HAYEHUX (PopM,
HaBIaKH, 1 IpUTaMaHHa CUTYaTUBHICTh 1 HeCTaOUTBHICTh, HABITh y
BHITAJIKaX, KOJM HIETHCS MPO 3aXWCT IMpaB MOTEPHiIOro. 3a3BUYail
Mepiry 3yCTpid OpraHi30BYIOTH aJBOKATH (3aXWUCHHKH),IHKOIH
HaBiTh 3a MPAMOIO BKa3iBKOIO 3 00Ky Kii€HTa. Buxozsuau 3 Toro, mo
«JIOCIIJDKEHHS» yYMOBHOTO CYIEpHHKA € B3a€EMHHM, TO IPAaKTHKa
CBIIYMTH NPO BHCOKY HMOBIpHICTh Ha TIOTOJKCHHS TaKOl B3a€MOJii
300Ky CJiT40T0, MPOKYypopa. 3aJeKHO BiJl YCIiXiB CTOPOHU 3aXUCTY
a00 0OBMHYBaueHHs Taka KOMYHIKaIlist 31€01IBIIOTO0 TIEpEePHUBAETHCS.

ITig yac 3nidCHEHHS aIBOKATCHKOT NISTIBHOCTI aIBOKAT MA€E MPaBo
BUMHATH Oynp-ski nii, He 3a00OpOHEHI 3aKOHOM, NpaBUIAMH
aJBOKATChKOI €THKH Ta JIOTOBOPOM TMIPO HAaJaHHS TPaBOBOI
JIOTIOMOTH, HEOOXiHI JUISI HAJIEKHOTO BUKOHAHHS JIOTOBOPY TIPO
Ha/IaHHsI TPaBOBOI JOMOMOTH, 30KpeMa 3BEpTaTUCs 3 aIBOKATCHKUMHU
3alUTaMH, TPOBOJWTH ONUTYBaHHA oci0 3a 1X  3rojoro.
AJIBOKATCHKHI 3alUT € Ji€BUM IHCTPYMEHTOM OTpPHUMAaHHA
BijoMocTel mpo (akTh, M0 Hamaldi MOXYTb OyTH BHUKOPHCTaHI SK
nokasu. Hampuknan, oTpuMmaHHs Bigomocted Binm J[lepkaBHOL
MIPUKOPAOHHOI CITy’)XKOW IIIONO TEPETHHY EP>KaBHOTO KOPIOHY Ta
BUKOHAHHS MEBHUX JIOPYYCHb BiJI MPABOOXOPOHHUX OPraHiB JacTh
3MOTy CBO€YACHO BHSIBUTH NPOLECYaIbHHH iHTEpec OO0 ocodu i
TIOB’sI3aHi 3 MM PU3UKH TOJAIBIIOT0 HMOBIPHOTO MIPUTATHEHHS IO
KpUMIHAJIBHOI BiAMOBIAANBHOCTI. MOXYTh CTaTH KOPHUCHUMH Taki
JaHl ¥ mijx 4ac JOBEJIEHHS Ta MEPEBIPKU PEajbHOCTI 3asBICHHUX 3
00Ky CTOpOHM OOBHHYBau€HHS PH3HKIB IEPEXOBYBAaHHS BiJ OpraHy
JIOCYZIOBOTO PO3CIiAyBaHHS IIia dYac OOpaHHS CIITIAM CYIJICIO
3armo0i>KHOTO 3aX0y.

Cucrema poOOTH TPaBOOXOPOHIIIB MOOYZOBaHA TaK, IO BOHH
HaMararmTbCs MPHUXOBYBAaTH (HakT cBOTO (DOKYCyBaHHS SKOMOTa
JIOBITIE, BAAIOYHMCh HABITH JIO MAHIMYJIAIMINA IITyYIHOTO «I030aBICHHSD
0CcOOM TMPOIECYabHOrO CTAaTyCy Tifo3proBaHoro. MoBa mpo
MIOpYIIEHHS TpaBa Ha 3aXUCT, OCKUIBKH y CIIAYOT0 Ta MPOKypopa €
MOXJIMBICTh 3aTATYBAaTH MOMEHT 13 MOBIIOMJICHHSM TIPO TiI03pY 3a
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«(pakTOBHUMK» CHpaBaMH, HE3BaKalOYM Ha Te, IO (PaKTHIHO
310paHUX MaTepialliB y>Ke JOCTaTHbO. TaKuM YMHOM, MaKCHMAIBEHO
BHKOPHUCTOBYIOTh CTPOKHU JOCYAOBOTO PO3CTiAyBaHHS 3 MOMEHTY
BHECEHHS BIZJOMOCTEH IIPO KpPUMiHAJIbHE IPABOIOPYIICHHS [0
MOBiTOMJICHHS TIPO MiJI03pY, TUM Oijble, I0 iX MOXYTh IPHUXOBAHO
HEOJTHOPA30BO MPOJOBXKyBaTH. (OCOONHMBO TEPEeHMAIOThCS DPiBHEM
MOOYIOBM  BJIACHOI  KOHCHIIPAaTHBHOI  HiSUTBHOCTI  JTETEKTHBH
HamionansHOro  aHTHKOpymmiiHOTO Oopo  Ykpainu. Oxpim
HEBUIIPABJIAHOTO 3aTATYBaHHS MOMEHTY CaMOro IOBIJOMJICHHIM
Mpo TMiA03py, TaKOX BHUHOCATH HE3aKOHHI 32 CBOEIO TPHPOIOI0
MOCTAaHOBH IWIONO OE3CTPOKOBOTO 3aKPHUTTS JIOCTYIY JO CYIOBUX
pimieHr B €auHOMY JepKaBHOMY peecTpi Ta iH(QOpMyBaHHS
iHiliaTopa mpo ocib, fAKi HAMHU I[KaBIATbCS U HaMararThCs
OTPUMATH JOCTYII.

MepiamintpuMka TOTpiOHA Hacammepen Ui TOro, 1100
MIPUBEPHYTH YBary 3Ha4yHOI YaCTHHHU CYCIIUIBCTBA, IMMOCAJOBUX OCIO,
ToAo0JaTH 1H(GAHTWIBHICTh IMPABOOXOPOHIIIB, BHCBITIHTA (HAKTH
MIOPYIIEHHS 3aKOHIB, HalaTH OIIHKY MisUTBHOCTI ab0 Oe3MisTbHOCTI
MIPaBOOXOPOHIIB Y KOHKpETHi# crpasi. Taky miATpuUMKY Moke OyTH
po3moyaro AK YHACHAOK AaKTHBHUX i (aJBOKAT TIOTOIMB i3
KJIIEHTOM 1i 3acTOCyBaHHsS), TaKk 1 Bpa3i, KOJIM Memia cami
MOLIMPIOIOTh 1HQOpMAIF0 BHXOASYM 3 OCOOJIMBOCTEH IPOEKTY.
dopmamu MemiamiaTpUMKH €: TeneBi3idHI Ta YouTube kaHamm,
Opuinrn, mpec-koH(pepeH i, BUCTYTH Ha Qopymax, ImyOrikarii B
COIIAJIBHUX Mepexkax 1 JAPYKOBaHMX 3aco0axX. 3BaKalOud HA TOU
¢dakT, 1mO mepenivueHi MaTepiald MOXYTh OyTH JodaHi W
BHKOPHCTaHI CTOPOHOIO OOBHHYBa4deHHS, HEOOXiTHO JETabHO
OMpalbOBYBaTH i MMOTOKYBATH 3 KIIIEHTOM 3MICT TAaKOTO Marepiany.
[Mommupenoto iHpoOpMAIiEr0 MOXHA JIETKO CIHPHUYUHUTH HETaTHUBHI
HACHIAKHK IS KJIIE€HTA, 3a SIKlI JOBEIETHCA BIAMOBIAATH aIBOKATOBI,
HEOOXITHO TaKOX PO3YMITH, II0 MEMialIOMKHA He 30upae T0Ka3| i
HE MiACWIIE 1X, a BIAIrpac poyb TOTYKHOTO pymHopa IS
MIPUBEPHEHHS YBard CyCIiJILCTBA.

be3cyMHIBHO, 10 HEHTPAaTBHUM EIIEMEHTOM 3aXHUCTY KIII€HTa €
mpoliecyaigbHe CEepeoBHINE, OTKE TOJAaHHS KIOMOTaHb 1 CKapr,
OCKapXXCHHSI pillicHb, i 4u Oe3/isIBHOCTI OpraHiB J0CYJIOBOIO
PO3CIiyBaHHA YH MPOKYypopa IiJl 9ac JAOCYIOBOTO PO3CIiTyBaHHS
3a3BHYaill CIpsIMOBaHI caMe Ha JOCSTHEHHS ITi€i MeTu. JOoIiIpHICTS,
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CBOEYACHICTh, KUIBKICTh Ta HEOOXINHICTH peanizamii HaBeACHOTO
BHUIIIE apCeHANy 3aJeKHUTh Big Oarathox (akTopiB. Sk mpukiam ciig
HaBECTH, W0 TOJAHHSI CKapr Ha TOBIMOMIIEHHS TMPO MiA03py
HEOJHO3HAYHO CIIPUIAMAIOTh 3aXHCHHUKHU B ACTEKTI iX €(heKTUBHOCTI
Ta Ji€BOCTI. |HIIMM acmekToM CTpUMYBaHHS € CTAaTUCTHKA LIOAO iX
HE3aJI0BOJICHHS, Y TIOEJHAHHI 3 KO OUTBIIICTh 3aXVCHUKIB PaIiTh
KJIi€EHTaM HE BHKOPWCTOBYBATH IIeH CIOCIO 3aXWCTy, a JeTepMiHOBaHi
MIPOTIeCYANTbHI TIOPYIIICHHS YTPUMATH BiJl BECBITICHHS caMe 10 CTamil
CYIOBOTO PO3rismy. Xoua, 3BaKalodd Ha piBeHb MpodecioHamizmy
CyYacHHX TIPAaBOOXOPOHINB, € SICKpaBi HEMOOIWHOKI MPHUKJIaIH
CKacyBaHHS TOBIJOMJIEHHS TIPO Mig03py, HOBIIOMIIEHHS MPO 3MiHY
paHillle TOBIJOMJICHOI MiNO3pH, IO Jal0 3MOT'Yy MO030yTUCS
BiJIMOBITHOTO MPOLIECYaTBLHOTO CTATyCY.

ITacuBna ¢Qopma, He3BakalOUM Ha BIJCYTHICTh IWHAMIYHOT
O3HAaKH B CEMaHTUYHOMY acIleKTi, TAKOX BiJlirpae Ba)XJIUBY pOJb Y
3MIHCHEHH] 3axHUCTy IiHTepeciB Kii€HTa. ImeTbcs mOpo HamaHHA
MpaBOBOI  JOMOMOTH MiJ dYac peamsalii MpoIecyaaTbHuX
MOXJIMBOCTEH CTOpPOHH OOBWHYBAUCHHS: 3aXOJiB 3a0e3meUcHHS
KPUMIHQJILHOTO TPOBAKEHHS, CIIIYUX il TOHIO. Y3arajabHCHHS
MPaKkTUKH CBiAYNThH, IO HEIOOMIHIOBAHHS MOXIIMBUX PH3UKIB,
HaBITh MOB’SA3aHUX 13 MPOBEIEHHSM JOIMUTY OCOOM 5K CBiJKa, MOXeE
CIPUYMHHUTH Yy HEAAJICKOMY MaHOyTHbOMY HETaTHUBHI HACIiJIKN
MPOLIECyaIbHOTO XapaKTepy.

Crae 3po3yMiInM HEOOXiTHICTh caMe KOMITDIEKCHOTO MiAXOIy 0
cTpaTerii 1 TaKTUKH €(EeKTUBHOTO 3aXUCTY IHTEPECiB KI€HTa, TpPHU
IbOMY HE BapTO 3aJMINATH 1032 YyBarorwo U (iHAHCOBY CKIAJIOBY
—TOHOpap, SKWK € (GOPMOI0 BHHArOPOAW aaBOKaTa 3a HOTO
3MIACHEHHS. Y34TTS 0 yBaru Ta PO3paxyHOK MeEpioay peamizamii
CTparterii 3aXHCTy € BaJIMBUM B aCIIEKTi i1 JIOTIYHOTO 3aBEpIICHHS.

4.3. IIpaxktuka €CIIJI momo ywacri agBokara Yy
KPUMiHAJBLHOMY NPOBaIKeHHI

V pimenni mo cupasi «Aptiko mpotu Itamiiy €CILI 3a3Haqus,
mo KoHBeHIiS TOKIMKaHa TapaHTyBaTH HE TIpaBa, SKi €
TEOPETUYHUMH a00 1TI030PHUMH, a TpaBa, sSKi € NPAaKTHYHUMHU Ta
e(eKTUBHUMH, 1 IO IIe OCOOIMBO Ba)AUIMBO [UIA TPaB 3aXHCTy, 3
OISy Ha T€ TOMITHE Micle, sKe 00iiiMae B JIeMOKPaTHYHOMY
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CYCHUILCTBI TPaBO Ha CHPABEUIMBUI CYAOBUH pO3MIAI, 3 SIKOTO
MpaBO Ha 3aXUCT BUIUIMBAE. 3TiAHO 3 LUUM NPUHIUIIOM IIPAaBO Ha
3aXHCT MOXe OyTH peasli3oBaHe NPAKTUYHUM 1 €(EeKTUBHUM UHMHOM
JUIIe B pasi 3a0e3meueHHs] BCIX CKJIAIOBHX MEXaHi3My peamizamii
3acaau 3abe3ledyeHHs mpaBa Ha 3axucT. Y mpaktuui pimens €CII
BUPOOJICHO CHCTEMY TapaHTiil 3a0e3neueHHs y4acTi 3aXHMCHHKa SIK
CKJIaZIOBOi IpaBa Ha CHOpaBeAJIMBUHA cyAoBUH po3rian. CHcTeMHHI
anami3 pimens €CIIJI mae migctaBu BigHECTH IO IMX TapaHTii,
30KpeMa: OcOONMBOCTI peawmizalii mpaBa Ha BUIBHUH BHOIp
3aXMCHUKA; [PUHLUUI  PAHHBOIO  3a0€3ME€YEHHS  NPABOBOIO
JIOTIOMOTO0; TIPHHIMN €(hEKTUBHOCTI 3aXWCTY; OOMEXKECHHS IOJO0
BIIMOBHM OCOOHM BiJ| IPABOBOI JIOTIOMOTH; 000OB’SI3KH MOCAJIOBUX OCI0
OpraHiB KpUMiHAJIFHOTO NepeciiayBaHHs MI0A0 HaJaHHA iHpopMaii
oco0aM IIpo MpaBO Ha AOCTYN A0 MPaBOBOi AOINOMOTH; AOCTYI IO
3aX0fiB 1 TMOCITYr, TOB’S3aHMX 3 HPABOBOIO JIOIIOMOTOIO;
KOH(IJICHIIIIHICTh CIUTKYBAaHHS 3 aJlBOKATOM; JOCTaTHIH dYac Jyis
i ITOTOBKM 3aXHCTY .

BignmoBimro mo cr. 6 § 3 (c) E€KIIJ, koxkHa mroauHAa,
OOBHHYBau€Ha y BYMHEHHI KPHMIHAJIBLHOTO 3JIOYHHY, Ma€ MPaBO
BHKOPHCTOBYBATH IIPAaBOBY JIOMOMOT'Y 3aXHCHHKA Ha BJIACHHi BUOIp.
Tax, 3rimro 3 m. 5 Pezomomii (78) 8 Kowmitery wminicTpiB Pamn
€Bponu Mpo IOPUIUYHY JONOMOTY Ta KOHCYJbTallii ocoba, sKid
Ha/IaHO JIOTIOMOTY, Ma€ OyTH, 3a MOXIHMBOCTI, BUIBHOIO Yy BHOODI
KBaTi(hiKOBaHOTO 3axWUCHWKA. KpiM TOro, lopuamdHa IOIOMOTra
3aBX/IM TOBHHHA 3IMCHIOBaTHCS 0CO00I0, sSIKA Ma€ TMpPaBo
MPaKTUKYBAaTH SK aJBOKAT BiANOBIAHO 3 IOPUIWYHUMH HOPMaMH
JaHol JepkaBH, SIK y BHUIAIKaxX, KOJIM CHCTEMa IOPHUIANYHOL
JOTIOMOTH TIepei0avae yq9acTh 3aXMCHUKA, TaK 1 Y BUMAAKaX, KOJIH: a)
CTOPOHHM TOBHHHI OYTH TNpEICTaBIeHI TaKO0 0COO0I0 B CyIOBOMY
Oprasi JaHoi Jep)KaBW BIIIOBITHO JO 3aKOHY IIi€l Jepx»aBH; b)
OpraH, TpPaBOMOYHHHA pO3IJSNATH TPOXaHHA IPO  HaJaHHS
IOPUIIUYHOI TOTIOMOTH, KOHCTAaTYy€, IO MOCIYT'H aJBOKaTa HeoOXiaHi

! Case of Artico v. Ttaly (Application Ne 6694/74): Judgment of the European Court
of Human rights 13.05.1980 URL:
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-57424%22]}
2 KoHBeHI1ist po 3aXUCT MpaB JHOIUHK | OCHOBOIMOJIOXKHHUX CBOOO Bia 4 mucTomnaaa
1950 p. URL: http://zakon4.rada.gov.ua/laws/show/995 004
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3 OIVISITY 710 KOHKPETHHUX OOCTABMH CIIPABH, 110 PO3IIIAIAETHCS .

V cnpasi «Jlayn nporu Hopryranii» Bix 21 xBitasa 1998 p’., Cyn
3a3Ha4MB, IO CyAnl Tpeba AOCHiANTH, B AKid Mipi aABOKAT BUKOHYE
cBoi 000B’si3kn. €CIIJI 3a3Hauae, MO KOMIETEHTHI HAaIiOHAIBHI
opranu 3000B’s13aHi BTpy4aTHCS HE JIMIIC Y BHUIAAKY «OYECBHIHOI»
HE3AAaTHOCTI NPU3HAYEHOTO Uil HaJaHHS NPaBOBOi JOINOMOTH
azBoKara 3a0e3neynTH eeKTHBHE NPEeICTABHUITBO OOBHHYBAauE€HOTO,
aJje 1 K10 BOHU JIOCTaTHRO 00i3HaHI PO IIe.

V pimenni mo cnpasi «Camnys mpotu Typewunnn»® €CIII
BKa3aB, 1IN0 JUI1 3a0e3leYeHHs JIOCTaTHhOI IMPAKTHYHOCTI Ta
e()eKTHBHOCTI TpaBa Ha CIPaBEUTUBHI CYIOBHUI1 PO3IISI, TApaHTOBAHOTO
myHKTOM | cTarTi 6, HEOOXIiHO, 11100 JIOCTYII 10 IBOKATa HAJIABABCS, SIK
MpaBUiIO, 3 MEPLIOro JIONUTY MiJO03PIOBAHOrO IMOJMILIEI0, 3a BHHSITKOM
BHIIAIKIB, KO 32 KOHKPETHUX OOCTAaBMH BIIIOBIITHOI CIPaBH MOXKE
OyTH JOBEJICHO ICHYBaHHS BaroMUX MiJICTaB JJIsl 0OMEXEHHS TaKOTro
npasa. HaBiTb y pasi, Ko Taki Baromi miZicTaBu CIpaBii iCHYIOTb,
00OMeXeHHsI He MOKe OYTH TaKuM, IO Oe3ITiCTaBHO MOPYIIye MpaBa
Ha 3aXHCT; IIe MOXKE CTaTHCS, SKIIO 3i3HaBajJbHI MOKa3aHHS OCOOH,
OTPUMaHI TiJ| Yac MOJIIIHHOTO JAOMUTY 0€3 JOCTYyIy O aJBOKaTa,
BUKOPUCTOBYBATHUMYTBCS 3 METOIO i1 3aCy I KEHHS.

[IpaBmio 93 MiHiMaTbHUX CTaHAAPTHHUX MPABWJI TOBOKEHHS 3
B’si3Hsmu  (Pesomromis (73)5 Kowmitery winictpie Pagum €Bpomm)
nepenbauae: «[lomepeaHpo yB’SI3HEHHWH Mae MpaBO OApa3y MiCiA
B3STTS HOTO MiJT BApTy BHOpaTu coOi afBOKaTa i ... 0aunTHCS 31 CBOIM
aIBOKATOM I BUPIIIEHHS IHWTaHb, IIOB’S3aHUX 13 3aXHUCTOM Y
CrpaBi, a TaKOX TOTyBaTu W NepeaaBaTH HOMY Ta OTPUMYBATH BiX
HBbOTO KOH(IimeHIiiHI BKa3iBKHM. Ha KJIomoTaHHS TOTNEPEIHBO
yB’SI3HEHOTO CTBOPIOIOTHCSA BC1 HEOOXi/THI YMOBH JUTSI peai3amii HuM
TaKoro mpasa. ... [lobaueHHs MiX yB’S3HEHHM Ta HOTO aJBOKATOM

' TIpo ropuamuHy KomoOMory Ta KOHCysbTawii: Pesomonii Komitery minictpis Pamu
€sponu Ne (78)8 BiZt 02.03.1978 p. URL:
http://zakon5.rada.gov.ua/laws/show/994 132
% Case of Daud v. Portugal (11/1997/795/997): Judgment of the European Court of
Human rights 21 April 1998 URL:
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-58154%22]}
3 Case of Salduz v. Turkey. Application no. 36391/02. Judgment of the European
Court of Human rights 27 November 2008 URL:
https://hudoc.echr.coe.int/?i=001-89893
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MOXYTh BiAOyBaTHCsA I HATSAOM CINBPOOITHUKA TMOMIMIT 9H
mocagoBoi 0coOM YCTaHOBM, ajleé HE MOXYTh HPOCITYXOBYBAaTHUCS
ouMH ocobamu Oe3nocepeiHb0 a0 OIOCEepeIKOBAHON.

3asgBHUK OCIIOPUB MifcTaBH, Ha akuX llamara Cymy KOHCTaTyBaia
BiJICYTHICTh MOPYLIEHHS WIiANYHKTY «C» TYHKTY 3 cTarTi 6
Kousenmii. Bin mocuiascs Ha Te, 10 MPaBo HA JOMOMOTY aJBOKaTa
i1 yac TepeOyBaHHS I MOMIIIHHOI BapTO € OCHOBOIOJIOKHIM
npaBoM. Bin mHaragas Cynmy, 10 Bci JOKa3H, SKi Oyim BUKOPHCTaHI
OpOTH HBOTO Yy cmopasi, Oynu 3m00yTi Ha cTajii MOMEPEeIHBOTO
PO3CITiyBaHHSA, KOJTH HOTO T030aBIIsUIN MOYKIIUBOCTI KOPUCTYBATHUCS
JIOTIOMOTO0 aJIBOKaTa. 3 [OTO TPUBOJY 3asSBHHK TaKOX JOBOJIUB,
10, X04a HaIllOHAJIbHUI CyJl BU3HAB HOTO BUHHUM, >KOJHHUX J0Ka3iB
rioro BuHU He Oyno. BiH TakoX CTBepIKyBaB, IO I dac
nepeOyBaHHA I TOJIIIIHOI BapTOI 3a3HaB YKOPCTOKOTO
MOBO)KEHHS 1 MIO CBOI HOKAa3aHHA B MHOMJILII BIH MIANKWCAB IIiJ
tuckoM. Lli moxasanHs Oynu BHKOpUCTaHI I[3MipcbkuM cymom
IepkaBHOI  Oe3mekw, Xoda I dYac JOIHUTIB, IPOBEICHUX
MIPOKYPOPOM 1 CIIAYNM CYZIEI0, @ TAKOXK ITiJT 9aC CYJOBOTO PO3TIIALY
BIH YITKO 3asBHUB, IO BIIMOBISACTHCSA BiJ THX ITOKa3aHb. 3asABHUK
TaKO>X HATOJIOCHB, 1[0 Ha Yac MOJif Y CIpaBi BiH OyB HEMTOBHOIITHIM
1 HEe MaB CyIUMOCTEW y MHUHYJIOMY. 3a TBEp/KCHHSM 3asBHHKA, 3
OMNIIly Ha CEepHO3HICTh mpen’siBICHHX HOMYy OOBHHYBa4YeHb
HEHa/IaHHS WOMY aJBOKATCHKOI JIOTIOMOTH CTAaHOBHJIO TOPYIICHHS
Woro mpaBa Ha CHOpPaBEIIMBHN CYMOBHHM pO3Tisan. BiH Takox
CTBEp/KYBaB, 10 YPsJ HE HaBIB OyAb-IKHX MOBAXHUX MPHUYUH, SKi
MOTJIM O CIIy)XHTH BHUIPABIaHHSIM HEHaJaHHS HOMY aJlBOKATCHKOI
JOTIOMOTH.

VY mii copaBi TiACTaBH, HaBEICHI Ha BUIIPABIAHHA BiIMOBH
3asIBHUKOBI B JIOCTYTI JI0 aJBOKaTa — a came, MOCHJIAHHS Ha Te, 10
Take OOMEXEHHS IPYHTY€ThCA HAa CHCTEMHIH OCHOBI 1 mependadeHo
3aKOHOM CTOCOBHO 3JIOYHHIB, BiTHECEHHX MO IOPHCIUKIII CYIiB
JepkaBHOI Oe3lmekr — He 3aJOBOJIBHSUIM TOBHOIO MIpOI0 BHUMOT
crarti 6. Ypsan mpocus, mo0 Benuka [lanara 3aTBepauia BHCHOBOK
[Manatu Cyzay mpo BiICYyTHICTh TOPYIIEHHS IMiITYHKTY «C» MYHKTY 3
crarti 6 Konsenmii. Ilo-nmepme, Ypsan 3a3nauus, mo B 2005 pomi
Oyau BHECEHI 3MiHM J0 3aKoHOJaBcTBa. KpiMm Toro, 3rigHo 3
IoBoAaMH  Ypsiiy, OOMEXEHHS, BCTAaHOBJEHI IOAO JOCTYITY
3asBHUKA JI0 aJBOKAaTa, HE MOPYIIMIN HOTO MpaBo Ha CIIPaBETUBHIA
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CYZIOBHIA PO3TJIsi, rapanToBade crarreio 6 Konsewrtii. [locumarouncs Ha
npeueneHTHy npakTuky Cyay (30kpema, pilleHHS Yy CIpaBi
«Imbpioma nporu Hlseinapii» (Imbrioscia v. Switzerland) Big 24
muctomana 1993 poky, cepis A, Ne 275; pimennst y cupasi «J[>koH
Mioppeii npotu Cnionyuyenoro KopomniserBay» (John Murray v. the
United Kingdom) Big 8 motoro 1996 poky, Reports of Judgments
and Decisions 1996-I; pimensss y cmnpaBi «ABepiul MPOTH
Cnonyuenoro KopomisctBay (Averill v. the United Kingdom),
Ne 36408/97, ECHR 2000-VI; pimenns y cmpasi «Mari mpoTu
Crnomryaenoro KopomnisetBa» (Magee v. the United Kingdom),
Ne 28135/95, ECHR 2000-VI; Ta pimenss y cupasi «bpeHHaH IpoTH
Crnonyuenoro KopomiscTBay (Brennan v. the United Kingdom),
Ne 39846/98, ECHR 2001-X), Ypsia 1oBOJMB, IO NPU BU3HAYECHHI,
yi OyB CyIOBHUI PO3TIISA CHpaBeUIMBAM, CIiJl OpaTh IO yBaru Bce
MIPOBAJPKCHHS Y CIpPaBi B I[iJIoMy. TaKUM YUHOM, OCKUIBKU 3asiBHUK
OyB TpeACTaBICHWI aJBOKATOM TiJ 4Yac TPOBAKCHHI B
I3mipcekoMy cyni nepkaBHOi Oe3nexu Ta B KacamiitHomy cyi, #oro
MIPaBO Ha CIIPABEUTHBHUI CYIOBHI PO3TIISLA MOPYIIEHO HE OyI10. Ypsin
TaKOX MPUBEPHYB yBary 0 KUIBKOX YXBaJl y CIpaBax IpOTH
Typeuunan («Capau mpotu Typewumnu» (Sarag v. Turkey),
Ne 35841/97, Bim 2 Bepecus 2004 poxy; «tOprceBep mnpoTH
Typeuunnn» (Yurtsever v. Turkey), Ne 42086/02, Bim 31 cepmHs
2006 poky; «Yuma Ta Yuma» (Ugma and Ugma v. Turkey),
Ne 15071/03, Bim 3 xoBtHA 2006 poky; «Axmer SBy3 mnpoth
Typeuunan» (Ahmet Yavuz v. Turkey, Ne38827/02, Bim 21
mactonana 2006 poky; Ta «Munaus ta Cenmes npotu Typeqdunm»
(Sonmez v. Turkey), Ne 3543/03 1 3557/03, Bix 5 rpyanas 2006 poky),
B sakux Cya OrosocuB aHAJIOTIYHI CKAprH HENPUHHATHUMH,
OCKIJIbKM BU3HAB iX SIBHO HEOOIPYHTOBaHUMH Ha Till MiJACTaBi, 10
MOKa3aHHs, OTPUMaHi NoJilieto, He Oy €IMHUMH JTOKa3aMH BUHH,
y 3B’S3Ky 3 YMM HEHaJaHHS aJIBOKAaTCHKOI JIOTIOMOTH i 4ac
TpUMaHHSl MiJ moJiniiHoro Baproro Cyn BH3HAB TakuM, IO HE
craHoBUTh mnopyuieHHs crtarti 6 Konsennii. IloBepratounce 1o
O0OCTaBWH CIIpaBH, IO PO3MIIANAETHCA, YPSAI 3a3HAYMB, IO TPHU
B3ATTI 3asdBHUKA IiJ] BapTy HOro moiH(GOpMyBaal NMpPO MPaBO Ha
BIIMOBY JlaBaTW I[IOKa3aHHA 1 10 TMiJ] 4Yac MOJAJIbIIOTO
KPUMIHAJIGHOTO TIPOBQ/DKEHHS HOTO agBOKaT MaB MOJKIIHBICTH
OCIIOPUTH BEPCif0 OOBUHYBAueHHS. YPsiJl TAKOK HArOJIONIYBaB, IO
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TTOKa3aHHS 3asBHUKA B MO HE OyJIM €MHOIO TiICTaBOIO JIJIS HOTO
3aCyKeHHSI.

Jlo Toro x, Cynm Jnep)aBHOi O€3leKH BUKOPHUCTAB ITOKa3aHHS,
BimiOpaHi y 3asBHUKA MOJIIi€I0, SK TOJOBHUH J0Ka3 HOro BUHH,
HE3BaKAIOUH Ha Te, IO 3asBHUK 3allepeuuB iX JOCTOBIPHICThb. AHI
JIOTIOMOTa, HaJaHa 3roJl0OM aJBOKATOM, aHI 3MarajibHHI XapakTep
[TOIAJBIIOTO MPOBAKEHHS Y CIIpaBl HE MOTIM YCYHYTH HEIOJNIKH,
o0 Maju Miclle TiJ dYac TPUMaHHS 3asBHUKA IiJ MOMIIiiTHOIO
Baptoro. CyTTeBUM (akTopoM OyB TaKoX BiK 3asBHHKA. Sk Oyio
BUJTHO 3 YHCJIEHHUX BiIOBITHAX MDKHAPOIHO-TIPABOBHUX JIOKYMEHTIB, y
BUIIAJIKaX, KOJNM [T BapTol0 mepedyBae HEMOBHOMNITHA 0co0a,
3a0e3rneyeHHss i JOCTyIy A0 aABOKaTa Mae (yHIaMEHTalbHE
3HaueHHs. OTXe, HaBiTh HE3BAKAIOUW HA Te, IO MiJ Yac CyIOBOTO
pO3TISAY CHpaBH 1 TMOTIM Ha CTafii OCKapXXEHHsSI BHPOKY y CIIpaBi
3asiBHUK MaB MOXIIMBICTh CIIPOCTOBYBATH BUCYHYTI NMPOTU HBOTO
0o0BHHYBaueHHs, He3a0e3meueHHs oMy aJIBOKaTChKO1 JOMTOMOTH ITiJT
yac Horo mepeOyBaHHS IIiJ] TONIMIHHOI BapTOK HEMOMPaBHO
MOPYLIWIIO HOro MpaBa Ha 3aXUCT.
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TEMA 5. AIBOKAT I IO3ACYAOBI CIIOCOBH
BUPIINEHHSA CIIOPIB

5.1. Aosoxamypa ma mediayis.

5.2. Yuacmov adsoxamie nio uac nepecosopis i 6 mpemeucokomy
cyoi.

5.3.Kougnixm inmepecis adgokama-mediamopa.

5.1. AnBokartypa Ta Meaianis

Memiartis — 11 KapIWHATHFHO HOBUH MiIXiJ JO CYIOBUX IPOIIECIB
i KoH(QuKTiB. [lomoMora cTOpoHaM CaMOCTiHHO 3HalTH cmoci0
MOJOJAaHHSI CBOTO KOHQIIIKTY HPU3BOAWTH A0 JIIIIOTO B3a€EMHOTO
BH3HAHHA iX iHTepeciB. MemiaTop 3alMaeThCs POOOTOIO «ITUTTSD):
BiH HaMaraeThCsl PO3B'SI3aTH HUTKH KOH(DIIKTY, TOAI SIK aJBOKAT
MparHe CKOpille 3aTATHYTH iX, MOTATHYBIIM 1O cebe, mod cyx
po3pi3aB iX Ha KOPHCTH CBOTO KITI€HTA.

Bimomo, 110 agBokar He3aMiHHMH g Memiaiii. Jlrogcekuii
KOHQIIKT JIMCHO HEMUHYYHM#, 1 dac JHIIe J0JaB OUIBIIOL
CKIIQIHOCTI ~ CTpATeTiyHili Teopil IOACHKUX  BIiTHOCHH, IO
MIPU3BOJIUTL 10 JAWBOBIDKHOI €CKaNalmii Cymepedok, CyIOBUX
PO3TIAIIB 1 CyTOBHX MPOIIECIB.

Kputnuno aHamizyroud OCHOBHI pYIUidHI YMHHUKH TakKoOro
CYIIOBOTO TIPOIIECY, CIIOCTEPITaeThCsl IMpaBOBa HEBH3HAUYEHICTh B
YMOBax IDTITHOTO Opa3sWiIbChKOTO 3aKOHOJABCTBA Ta CKIIAIHICTH
YCHILIIHOTO HMOTO 3acTOCyBaHHS; ICHye TakoX IpHBaTH3aLis
JIepKaBHUX TIOCIYT, a TaKOoXX OaHKIBCBKHH 1 MeEpKaHTHIHHUI
TIpOTpeEC 1 pi3HI CEKTOPH BITUN3HIHOI EKOHOMIKH.

CyuacHa KyJbTypa 3aKpinuia TMepeKOHaHHS, M0 HaNKpaIloro
¢dopMoI0  3anmaropkeHHsT KOH(IIKTIB € Te, L0 MPONOHYETHCS
JIEp’KaBOl0, CYZOBOIO BIIAJOI0, Yepe3 MaricTpar i B paMKax
JiaJeKTHKHA CyIOBOTO TPOLECY, BU3HAYUBILY NpaBUIIa 1 TPUHIINIIH,
SIK1 B’Ke OYyJIM IPEIMETOM BUCTYITY Y CYI.

MexaHi3Mu BUpIIIeHHS KOH(MIIKTIB MOXXHa CKIacHU(piKyBaTH Ha
IIBi TPYIIH, & caMe: CAaMOKOMITO3UTHBHI, 3 KOOTEPAaTHBHO-TIAIONTYHIMH
XapaKTePUCTHKAMH, 1 TETePOKOMIIO3UTHBHI, 3 XapaKTepHUCTUKAMU
TIPUAHATTS pinreHb. OHAK, ITiIKPECITIOIOYH, 10 TeTepOKOMITO3UTHBHI
METOAM HE 3aBXIH BUKOPHUCTOBYIOTh ITOBHOBKEHHS  IIOJIO
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TPUHHATTS pilleHb Ui 3a0e3NedeHHs HAJIEeKHOTO BHUPIIICHHS
KOH(JIIKTY iHTEpECiB.

Y mili gpyrid rpymi  3HaxonsAThcA apOiTpaxi, SKi MawTh
TOOPOBUTHHYH 1 IHIIMACHTHHNA XapaKTep MI0J0 HAsSBHUX IIpaB Ta
Jep>KaBHOT IOPUCAMKIIT, TIPUMYCOBOTO MiAIOPSAKYBAaHHS.

Us nmudepenmiaris nOpuBOAWTH HAC O imeami3oBaHol i
magaktagHoi  Qirypm  mim  HaszBoro  [lipamima BUpiIIeHHS
KOH(QITIKTIB, BKa3iBKa Ha fKy Mependadae KOHCTATAIlI0 TOTO, IO
KO>KEH KOH(IIKT BUPINIYETHCS JIMIIE TEPMiHOBUM ILISIXOM €IWHUM
MEXaHi3MOM, Xo4a IHII MOXYTh BUHHKATH Wi dYac oOpoOKH
KOH(QIIKTY, KU 0a3yeTbcs HA MEPEroBOPax, MOTIM 3a JOIOMOIOI0
Meianii, MpUMUpPEHHsS W apOiTpak, a Haropi - cy/JoBa Biaja, sika
MepeBepUIyE Te, 10 € OXOPOHLEM BHPIIIEHHS CIOPiB, KPIM TOTO, IO
€ €IWHOI, fAKa MOXe TMPUMYCOBO Hajath e(eKTUBHICTh
OpHTiHATBHUM PiICHHSM Mepe]] IHIIUMH METOJaMHU.

VY mporeci Toro, SK MU MOZOPOKYEMO Bil OCHOBH A0 BEPIIMHU
Mmipamian, 3 BUKOPUCTAHHSIM TOCITIIOBHOCTI MEXaHi3MiB, BTpY4YaHHS
TPETIX CTOpiH, HE MOB’S3aHUX 3 KOH(IIKTOM, 3HAYHO 301IBIIY€ETHCS,
(dopmaiaM TOCHITIOETHCS, TIOCHITIOIOYH CYIOBY TATAHHHY, 1 MPOIEC
MIOTIM Ma€ TEHIEHIII0 CTaBaTH OOJIICHO OiIBbII TPHUBAIAM 1 MEHII
e(heKTHBHUM.

Otxe, Memiamisi € I1HCTUTYTOM, IO  XapaKTepU3YEThCS
HerapasJamH, KpiM TOro, IIO XapaKTepU3YEThCS TOTOBHICTIO,
HEYTIepeHKEeHICTIO, HE3aIEeKHICTIO Ta CEKPETHICTIO.

Brpyuanns meniaTopa, SIKOTO MPOCATH 1 NMPHIMAalOTh CTOPOHH,
HAOYHO JEMOHCTPYE, W0 BiH € HEYNEPeaKeHOI0, 3BIILHEHOIO
TPETHOIO CTOPOHOIO, HABITH SIKIO PIMICHHS 3aJUIIAIOTHCS IIif
BI/IMTOBIIATIGHICTIO THX, XTO O€pe y9acTh Y KOHQIIIKTI.

OcHoBHa (yHKIliZ MeaiaTopa - TOJETIICHHS KOMYHIKAIl MiX
YYaCHUKaMHU CYAOBOTO MPOLECY Ta BUABJICHHS MOXKJIMBHUX NPHYUH
KOHGIIKTY. Y Meniamnii BHKOPHUCTOBYIOTHCS KOMYHIKAIiifHI Ta
MIEPErOBOPHI NPUHOMHM, sIKi HEOOXIJHO 3aCTOCOBYBaTH HaBiTh Y
CynoBiii cucteMi, MIyKalYd MUPHUM IUISXOM HAWOUIBII NOIITBHI
pimIeHHsA, SKi  3aJO0BOJBHAIOTH IHTEPECH  OIOCEPEIKOBAHMX,
KOHKPETH3YIOUM CHpPaBEUIMBICTh 1 MIHIMI3YIOUYHM BUTpaTH Ta dHac,
BUTpAYeHi Ha BCi MPaBONOPYLICHHS.

Meniartis 3a0e3medye MOBHE BHUPIMICHHS KOH(MIIKTY, MalOYd Ha
METi HE TIJTbKUA BHUPIMIUTH CHOTOJICHHS, aj€¢ W BiTHOBUTH BiITHOCHHH
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MDXK YYaCHHKaMH CyAO0BOTO TPOIECY, IKi TPUBAIOTH M03a IOJIEMIKOIO,
i, TAKUM YUHOM, 3amoOIrTH BUHUKHEHHIO MaiOyTHIX KOH(QIIIKTIB.
Ocb Taka HOro nepcreKTuBHa QyHKIis.

BaxmmBo, mo6 opuctu KBamipiKyBamd Ta pPO3BHBAIM HOBI
HaBUYKU B OCHOBHOMY Ui M MijJ 4ac Meiaiii, BJIOCKOHAJICHHS
KOMYHIKAI[ifHUX Ta TMEPEeroBOPHUX TEXHIK 1 HaBiTh Yy CBOIH
nisutbHOCTI B Tak 3BaHnX MESC (Ilo3acymoBi MexaHi3Mu BUPILIEHHS
KOH(IIKTIB) 3 METOI0 HaJaHHS JOIOMOTH CBOEMY KIIEHTy B
OTPHMaHHI  pe3ynbTaTiB, SKi € IIBUAKAMH, KOPHUCHUMH,
e(eKTUBHUMH Ta MTOBHICTIO BU3HAHUMHU CYIOBOIO BIIAJIOI0.

AJIBOKaT MOBHHEH IIYKAaTH HABYAHHS Ta BIOCKOHAICHHS, 1100
ity 1 B Memianii. I 6araTo 3 nux HeOOXIJHUX HABUYOK, HA XKajb, HE
Ha0yBalOTHCS B aKaJeMidHIl MiATOTOBIN, 2 MOXKYTh OyTH JOCATHEHHI
0COOMCTOIO 1  TpodeciiiHOI0  MPaKTHKOK, 3  BIUIMBOM
MDKIUCHUIUTIHAPHUX 3HaHb, a TaKOXK 4epe3 cnenn(idHe HaBUYaHHS,
OB’ si3aHE 31 3MiHOIO KYJBTYPH.

Crnemugiyai npuiloMH aKTUBHOTO CIyXaHHA, aHAli3y Ta
BH3HAYEHHS IHTEPECIB JOMOMAaraloTh KOMYHIKAIil MK yJYaCHHUKaMH
CyJIOBOTO  TIPOIIECY, cIpssMOBaHOI  Ha  (uekcuOiizaiiio
OpPTOJOKCANIFHUX TMO3WIliH, Yy TOIIyKy e(QeKTHBHHX BapiaHTIiB Ta
pileHb, 0cOOIMBO Cepe TOIEH.

AJIBOKAT arpiopi HIOBUHEH TMEPEBIPUTH, UM € MeJialis HacTpaB.i
HaJIEKHUM 3aCO00M JUIA Y4acTi B Kypci, i, SIKIIO BOHA €, MOXKe OyTH
(haza mo memiarii.

Bin TakoX MOBMHEH MiJHIMATH 1 BKa3yBaTH IIO3WIII KIII€HTA,
BHUKOPHCTOBYIOUYH PO3CIIiAyBaHHA Yepe3 JOMUT 3 METOI0 Bizyamizamii
Ta BiAOOpaXeHHS BCHOTO 3MICTY KOHIIIKTY.

BaxxnmuBo, 1m0 mpaBa BiICTOIOIOTHCS, aJDKE I Yac MPOIEAypPH
Mejiaiii CTPOK MO30BHOI JaBHOCTI 3aJIMIIAETHCS 3YMUHEHUM 3 JIHS
MiAMUCAHHS TOYaTKOBOTO CTPOKY.

Takox aIBOKaT TMOBHICTIO PO3’SICHIOE KIIEHTY MNHUTAHHA TIPO
MiANUCaHHS TOYaTKOBOTO TEpMiHy Mefiamii, B TOMY 4YHCIi IO
MYHKTY PO KOH(IAEHIIHHICTS 1 (POPMY OIUIATH CYyJOBHUX BUTPAT.

HacmpaBni, ockinmbkum B OUTBIIOCTI BHUMAIKIB MDK CyAIEHO,
MEZIiaTopoM 1 BiAMOBia4eM iCHye 3HaMEHHTa TPUKYTHICTb, CIIpaBa
32 TUM, 00 MOMEPEUTH CBOTO KIIi€HTAa MPO Te, IO MEaiaTop He
MpuiiMae pilleHHs] 1 He CYIuTh, a JIMIIE BUCTyHae (hacHIiTaTopoM
JUISL CIJIBHOTO TMPHUHSTTS PIillIeHh CTOPOHAMH, JOMOMArardd Yy
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BHUABJIEHHI iX IHTEpeCiB, MIKIYIOYHCHh TPO CEPEJOBHINE MeAiaii,
mo6 BoHa Oyla COPUATIMBOIO A GOpPMyBaHHS Yroau, siKa MOXKe
Oyt Oinbll e(QEeKTHBHOIO 1 ONEPAaTUBHOIO MJsl IOBHOLIHHOTO
BHpIIIEHHS KOHQIIIKTY.

TakoX ypaxoBYIOTh MOMJIMBICTH OKPEMHUX 3yCTpided TUTBKH 3
OIHI€I0 31 CTOpiH miAg yac Mendiauii, TPUYOMY aABOKAT TOBHUHEH
TIOSICHEHHSI CBOEMY KIII€HTOBi, IO 1€ HE O3HAYae€, IO MeIiaTop
3HEUiHIoE a00 Bifae mepeBary OAHii 31 CTOpiH KOHDIIKTY.

BapTto Takox matu 3po3yMiTy, 1110 OKpeMe 3aciJlaHHS Ma€e Ha MeTi
MIPUIUIATA HAJIE)KHY yBary KOXHIM CTOPOHI B TMOIIYKY IOCTaTHIX
cybcumiit i peanmizailii MaiOyTHBOT yTOIH.

Tpeba yToUHUTH, 110 POJIb MEAiaTopa BIAPI3HAETHCS BiX Ti€l, M0
BiIoMa SIK CyJOYMHCTBO, TOX HECHPUATINBA, a 1HOAI i BOHOBHHUYA
TTOBEiHKA HE € JOIIILHOI0 B TIPOIIEAY Pl METiartii.

OTxe, FOPUCT MOBUHEH OYTH B TAPMOHII 3 KOOTIEPATUBHUM JTYXOM,
SKMH  XapakTepu3ye  MeXaHi3MH  CaMOCHUIKYBaHHS, 1100
MIPEJICTABICHUH HE YIIYCTUB MOXKJIMBOCTI BUCIIOBUTHCS, OCKIJIBKH BiH
HE MIJIKOPEHH CY/HDKEHHIO, MAIOYH MOYJIMBICTh CTABUTHU 3alTUTaHHS,
3aJaBaTd THMTaHHA, MIiHYACHIIapUTH ICTOpil0, SKa TIOB’s3aHa 3
KOH(QJIIKTOM, 1 HaBITh BiIMOBHUTHCS BiJ] IIPOIIEypH Meiallii.

Moro Bosis BinbHa i CyBEpEHHA, aji¢ IOBWHHA BiJAIMOBIIATH
000B’s13Ky YpOaHICTHKH 1 BiJIOBIIaTH MIHIMYMY LIUBLTI3aIlil.

3rinHo 3 po3yminHaM JIxoHa VY. Ky, craBieHHs KiieHTa
Oe3nocepeTHBO BIDTMBAE HA PO3BUTOK Meiallii B iJIOMY .

CueHa He MOBHHHA MAaTH TOJIOBHOTO I'eposi Ta aHTaroHiCTa, Mae
OyTH KOHTEKCT CHpPaBEAJHMBOCTI Ta CHiBOpali, a He JOKYC
3BHHYBa4YeHb UM 3aXUCTY.

AJTBOKAT MOBHUHEH 3HATH, IO IPOIEAypa Mediallii € IeBHOIO, ¢
MPEICTaBHUKH YYacHHUKIB CYJOBOI'O MPOLECY MOBHHHI KOPOTKO
BHKJIACTH CyNEPEUKy, i TOBUHHI YiTKO BKa3aTH KII€HTY Ha KOHQIIKT,
3 oMy Ha HeOPMATBHICTH MPOIEAYPH, MOXIIMBO, III0 CTOPOHHU B
XOJi Memianii 3MIHIOIOTH CBOi I[Ti, pearylouyd Ha TOJPa3HUKH
aJIBOKara i MmemiaTopa.

Y (¢iHaHCOBHX cCmOpax, HaNpHKIAJ, OPUCT TOBHHEH OyB
IUTaHyBaTH CTpaTerii 1 MOXKIMBOCTI TPOTMO3HUIIN, BH3HAYAIOUH
MIiHIMAaJIBHO JIOIYCTUME 3HAYCHHSI, HE PO3KPHUBAIOYH, OJTHAK, HOTO.

Ilo crocyerhes HeiHAHCOBUX MUTaHb, TO BCIM, XTO 3aMaEThCA
MeJlialie€ro, HEeOOXiTHO TPOSBUTH KPEATUBHICTh, IPEACTABUBIIHI
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KUTbKa MOKIIUBUX TIPOTIO3UIIIH JJIST 3aI0BOJICHHS IHTEPECIB CTOPIH.

IcToTHE 3HAauYCHHS Mae Te, IO OIIHKAa aJBOKaTa POOUTH Yy XOi
Meiamii Ta o MaKCUMAIBHO PeaicTHYHi ¢1a0Ki 1 CHIIbHI CTOPOHH,
TOMY IO PILIEHHS € 1 3aJINIIAE€THCS B PyKax THX, XTO Oepe y4JacTp y
CYJIOBOMY TPOIIECI.

Megmiamist Uist TOCSITHEHHS HAJIE)KHOTO YCITIXY 3aJIeXKUTh BiJ] TOTO,
Yl HECYTh CTOPOHH BiJMOBINAJIbHICTD 332 MPHUUHATTS PIMICHHS IPO
VKJIJICHHS YTOIM 9 Hi, i 000B’SI3KOBUM € TIPEIT SIBTICHHSI JTOBIPEHOCTI,
10 MICTUTH SIBHI TTOBHOBa)KEHHS Ha KOMIIPOMIC 1 BEZICHHSI IIEPErOBOPIB,
OCKIUTBKH iX BIICYTHICTB TIPHU3BE/IE IO PO3YAPYBAHHS IHIIOT CTOPOHH, IO
YHEMOMUIUBHUTH OY/b-5IKY MOXK/IMBY YTOIY.

3iTKHYBIIUCH 3 PO30IKHOCTAMHU MiX 3aly4eHHMHU ocobamu, abo
HaBiTh KOJHM BUHHKAIOTh CYMHIBH IIOJIO TPOBEACHHS MPOLEAYPH
Memiamii, OyZe BKa3aHO 1 peKOMEHIOBaHO, MO0 MeAiaTop TOCHIINB
crmiBmpamto, OyAydd TMOKIMKaHUM 3pOOMTH BHECOK Y BHYTPILIHI
nebatu, 1 HaBiTh MOXXE BHUMAaraTH THMYacOBOTO BiJCTOPOHEHHS
aJIBOKaTa Ha TAHOMY eTarli Memiallii.

Ilicns 3amoBITFHOTO 3aBEPIICHHS Memialii HeoOXiTHEe CKIIaTaHHs;
yroau 3 TOYHUMH U OO’ €EKTUBHUMH ITYHKTaMH, 1100 YHUKHYTH
MaiOyTHIX KOHQIIKTIB, Ha JOJATOK 0 IBOTO, SKIIO Memiallis, He
JOCATaE CBOEI METH, SKa MOJSITrae y BUPIMICHHI KOHQIIIKTY 1 MOXe
HaBIiTh YCYHYTH TOYKH CYNEPeyOK i, KpiM MOJIeTHICHH MaiOyTHBOTO
BiJTHOBIICHHS TIOPO3yMIiHHSL.

OckinbKy Mefiami yCHilIHA, aJBOKATH, SK TPABWIO, 37aTHI
MIPHOSABIATH JOOPO3UWINBY TOBEAIHKY, JIETTIE CITIBIPAIIOIOYH IS
3aXHCTY 1HTEPECIB CBOIX KIIIEHTIB.

JoTtpumanHs Menianii OyBae, Sk paBUIIO, OUTBINE 1 YacTimIe, HiXK
y CYIOBHX DIIIEHSX, OCKUIBKH MPH I[OMY BiJOMCTBI CTBOPIOIOTHCA
BCi yMOBM ISl 3a0XOYCHHS JIOTPUMaHHS  OOYMOBJICHOTO
3000B’s13aHHS, HANpUKIad, OOPKHUK, SKUWA CIUIA4ye B TOBHOMY
00cs131 60pr a60 PO3CTPOUKY.

Jis  miArOTOBKM — OCTATOYHOTO  TEPMIHY — Memiamii  CIij
JOTPUMYBATHUCS TAKUX BUMOT '

a) kBayTi(hiKaIlis CTOpIH Ta X aTBOKATIB;

0) KOpOTKHH 3MiCT KOH(IIKTY, pO3MOBiIb MpPO HOro OCHOBHI
XapaKTePUCTUKH, HApATHBH Ta IHTEpECH NPH 3ITKHEHHI;

(c) ommc yromu 3 mpaBamMHu ¥ 00OB’S3KaMH KOXKHOI 3i CTOpiH, 3
SKUMH BOHa TIOTOJDKYETHCS, abo MeKiapariiss mpo Te, mo OiuTbIne

133



HEMOXKITHBO JIOCSITTH KOHCEHCYCHOTO PillICHHST;

T) Miclie, aTa, MiANMc MeaiaTopa, a B pasi YKIaJACHHS JOTOBOPY -
TAaKOX MJIMUC CTOPIH Ta IX BIAMOBITHMX aJBOKATiB (aJBOKATIB),
SIKIIO TaKI €.

[Tam’sttaiimMo, 1110 KiHIIEBHIA TEPMiH MEiallii CTAHOBHUTH M03aCyI0BHI
Haka3 Mpo MPUMYCOBE BHKOHAHHS 1 MICIA 3aTBEPKEHHS B CyAi BiH
CTaHe CyJIOBHUM IPHUMYCOM.

A y pasi HeoOXiTHOCTI TPOBEACHHA MPOUEAYPH BHUKOHAHHSI
CYJOBOTO pillIEeHHS L€ TaKOX MOXE MPHU3BECTH A0 NPOTECTY MPOTU
3a3HaUEHOTr0 CYJIOBOTO HakKa3y, B TOMY YHCIi 3 BUMOTOIO BiIMOBH B
oopMIICHH] KPEAUTY 32 BUKOHAHUM JIe(HOITOM.

Takox Tpeba OeTanbHO BHECTH Yy JOTOBIp, KOPOTKHH 3MICT
KOHKPETHOI CIpaBH, 1[0 0OrOBOPIOETHCS, METY YTOJHM, MIPaBa, YMOBH
i (hopmu Hioro MOTpUMaHHSA, a TAKOXK HaJaHHS mTpady i BiICOTKIB 3a
HEBUKOHAHHA a00 HECBOEYACHY CIUIATy, i BKa3aTH 3aKOHOJABCTBO,
siKe OyZie peryiIoBaTH 30008’ I13aHHS 1 MOXKJIMBI HEYCTOHKH.

5.2. YuacTh aJBOKATIB Il Yac NeperoBopis i B TpeTeiicbKOMYy
cynai

Ponr ropucta B mepkaBHINA TOJITHINI HAIEKHOTO IMOBOKCHHS 3
KOH(JIIKTaMH BKJIfOYana JOTPUMAHHS MPHUHLUIIB a00 TeperoBopiB
MO CyTi, IO 3BOJUTHCSA AO YOTUPHOX MPUHIMIIOBUX MOMEHTIB 3
OTJISITy Ha TapBapIChKU METO BEJIEHHs IEPETOBOPIB, a caMe:

v' BimokpemiieHHs JIto€el BiJ Mpo0iemMu;

v OpieHTallis Ha iHTEpECH, a HE Ha TO3MILI;

v' CTBOpEHHS  pIi3HOMAHITHUX  MOXJIMBOCTEH, MEpIl  HiXK
BHpIIIyBaTH, 10 pOOUTH;

v Kpurepii (y OCHOBI SIKUX CKiIana€e 00 €KTHBHA 3aKOHOMIPHICTB ).

Komu mneperoBopu nepeTBOpIOIOTbCS B CYINEPEUKY, YYaCHHUKU
[IEPETOBOPIB YaCTO BUPOOJIAIOTH HETATUBHI JYMKH OJIMH IIPO OJHOTO.
VYkpali BaKJIMBO, 100 yYaCHHKU IEPErOBOPIB KEPYBATUCS CBOIMH
MPOMNO3ULIsIMA Ta MOBEIIHKOIO AOOPOCOBICHO, BIAXOASYM TaK Bix
CKETITUIM3MY Ta MOPOKYIOUX PEaKTHBHY JI€BajbBaIlifo.

Tpereiicbkuil po3risa MOKHA YMOBHO PO3OMTH Ha TaKi CTamil:

a) yKJIaZIeHHs] CTOpOHaMH apOiTpaskHOI Yrou (3acTepeKeHHs);

0) mpex’sBIEHHS TIO30BY i MiATOTOBKA CIPaBH IO TPETEHCHKOTO
pOo3TIAAY;
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B) pO3TJISiZ CIIPABH 110 CYTi Ta IPUWHATTS PIIIICHHS;

') BAKOHAHHSI PILICHHS TPETEHCHKOTO CYAY.

AZBOKaT NMOBMHEH MaTH Ha yBa3i, IO OO TPETEHUCHKOTO CYyIy
MOXE TIepeaBaTUCs OYyIb-SKHHA CIIp, 10 BUIUIMBAE 3 ITUBUTLHUX
MPaBOBIIHOCHH, SIKIIO IHIIE HE BCTAaHOBJICHO (QeaepabHIM
3aKOHOM.

IIpo BimHeceHHS cropy Ha IO3BUI KOHKPETHOI'O TPETEHCHKOTO
Cyly MK CTOpPOHAMH IIOBHHHa OyTH YyKIJajJeHa BiIIOBiIHA
apOiTpaskHa 0OMOBKa - 3aIuc, 3BaHa TPETEHCHKOI YTOH.

VY TperedchKid yToAi CTOPOHAMH ITOBHHHO YITKO 3a3HAYaTHCS
HasBa Cyay, sIKHH BOHM oOpanu sik Tperericbkuil. CyzoBa mpaKkTHKa
po3rnsgae  BiACYTHICTH Yy TpeTEHCBbKiM yroai HaiiMeHyBaHHS
KOHKPETHOTO CyAY, KOMIIETEHTHOTO pO3IJIAJaTH CHOPH MiX
CTOPOHaMH, SIK CBIAYEHHS NPO HE YKJIAAEHHS YToIW Mpo Nepeaady
CIIOpPY TPETEHUCBKOMY CYY.

Tpetelicbka yroga mae OyTH 3poOJieHO y MHUCBMOBIH dopmi i
MOXE MICTUTHCA SIK y CaMOMy JOTOBOpi, 3 SKOIO BHIUIUBA€E
cymepedyka, TaK 1 B OKpeMill yromi, IO Tmepemdadae po3TIIsia
MalOyTHIX CyNepeuoK TPeTeHChKUM CynoM. Taka yroma moxxe OyTH
yKJIameHa 1 ToisaxoM OOMiHY JIMCTaMmH, TIOBIIOMIIGHHSAMH IIO
tenerpady, TeleTaillly, 3 BUKOPHCTAHHSM IHIIUX 3ac00iB 3B’s3KYy
a00 NUITXOM OOMiHY MTO30BHOIO 3asIBOIO 1 BIJIKJIMKAHHSIM Ha HBOTO, B
SKHX OJHa CTOPOHA CTBEPIUKYE NMPO HASBHICTH TaKoi yronu, a iHima
HE 3amepedye IpoTH LbOTO.

Bupimyroun mUTaHHS PO MOXJIMBICTH PO3MIISAY — CIIPaBU
TPETEHChKUM CyZIOM, aJBOKAaT TIOBMHEH MaTH Ha YBa3i, IO
TpeTelichbKa yrozia npo BHUPIIIEHHS CIOPY 3a TAaK 3BaHUM JOTOBOPOM
MIpUETHAHHA [IHCHA TUTPKM 3a YMOBH, IO Taka yrojaa yKiaaeHa
TicJIsi BAHUKHEHHSI MTiICTaB JUIs TIpe/ SIBJICHHS ITO30BY.

Cknazjaroun TpeTelchKy Yromay, aJBOKaT MOBHHEH Iependavyatd
MaTepiaJbHe MPaBo Ti€i KpaiHu, /1 AoroBip Oyje BUKOHYBAaTHCA, a00
pOOHTH 3ammc MpO Te, MO CTOPOHH OYAyTh KepyBaTHCS 3BUYAIMHU
MixkHapoaHoi Toprieui. IIponecyansHe mnpaBo Tpeba BU3HAUATH
pEerIIaMeHTOM BiAIIOBIAHOTO TPETEHCHKOTO CYIy.

IIpn mpomMy agBOKaTy HEOOXiIHO 3HATH, MO 33 TPETEHCHKOT
yroIy 3a 3arajlbHUM TIPaBHJIOM BH3HAETHCS HASBHICTH ITEBHOI
FOPUIUYIHOI CaMOCTIHHOCTI W aBTOHOMHOCTI II0 BITHOIICHHIO IO
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IHIIUX yMOB JoroBopy. lle o3Hauae, Mo crmopu mpo BU3HAHHS
JOTOBOPY HIKYEMHHUM MOXYTh PO3TIISAATHCH Y TPETEHCHKOMY Cyi
BIJITOBITHO JTO 3aCTEPEIKCHHS.

Tpereiicbkuil cyq y TakoMy BHIAIKy Ma€ IPaBO, BU3HABIIH
JOTOBIp HEIIMCHUM, PO3TIISIHYTH BCi CHIpHI NMHUTaHHS, MMOB’s3aHi 3
HacliKaMyd HeIificHOCTI TpaBo4yMHYy. BomHoyac KokHa 31 CTOpiH
MO€ 3BEpHYTHCS 3 TI030BOM IIPO BU3HAHHS HEIMCHOIO apOiTpaKHOT
oOMOBKM 1 B nepxkaBHuil cya. Ilpm 1mpomy cyn 3000B’s3aHHN
PO3TISTHYTH CIIpaBy i MPUHHATH BiATIOBITHE PillICHHS.

Sxuil 3BEepHYBCS A0 HBOTO KII€HTAa agBOKAT IOBHHEH JaTH
opajy 1 mpo Te, KU TPETSHCHKUIA CyJ] HAHAOIIBHIIIE BUSHAYUTH
MICIIEeM TIPOBEJCHHS CYAOBOrO po3risiny. llepen Tum sk Horo
BHOpaTH 1 PEKOMEHIYBAaTH KIIIE€HTY, aJBOKATy HEOOXITHO BUBUUTH
HallioHaJbHE apOiTpakHEe TMpaBO KpaiHW MICII TMPOBEIACHHS
apOiTpaxy i periIaMeHT caMmoro Tpereiichkoro cynmy. Lle HeoOximHO,
OCKIUJIbKM 3a3BHYail Hpoueaypa pO3MIIsAy CHpaBHd HPOXOIWTH 32
mpolecyaJbHUMH TpaBWJIaMH, ICHYIOUHMH B CyAax KpaiHH
nepeOyBaHHSA TPETEHCHKOTO cyay, 3 0co0IMBOCTSMH,
nepeadadueHIMH HOTO PErIaMEHTOM.

VYkJaBmm yroay Ha BeJeHHS MOJIOHOI CIIpaBH, aJIBOKAT TIOBUHEH
YiTKO BCTAaHOBWUTH, UM MiABiOMYa cmpaBa apOiTpakHOMY abo
TpEeTeHChKOMY CyIy, SKLIO TPETeHChKOro, TO sikoro came. Lle Oyze
BUHO 3 aHaNmi3y apOiTpakHOTO 3acTepexeHHs. baraTo apOiTpaxHuX
CyIiB MAalOThb BJAacHi TEKCTH apOiTpakHuX yroa. HemotpumanHns
BAUMOT' 110 (GOPMH YroJ¥ MOXE MPU3BECTH 0 HEBUIPABIAHUX
3aTPUMOK Y TIPOLIECi, a iHO/I ¥ Y BiIMOBI B IPHUIIOMi TTO30BHOT 3asBH
TPETEUCHKUM CYAOM.

Sk mpuKkiiag MOXHa HaBeCTH (POPMYITIOBAHHS JABOX TPETEHCHKHX
3aCTepEe)KEHb:  3aCTEPEKEHHs, IO  PEKOMEHIAYETbCA  JUIA
3acTocyBaHHS B JIOHHOHCHKOMY Mi>KHAPOJHOMY TPETCHCBKOMY CY/i:
«bynp-axuii crmip, MO BUHUKAE 32 MM KOHTPAKTOM ab0 B 3B’SI3KY 3
HUM, y TOMY 4YHCIi Oynb-sike MUTaHHA IIOMO MHOTro iCHYBaHHS,
IiicHOCTI abo0 WPHWNHWHEHHS, IWiUIIrae TIepefadi Ha po3TIIam i
OCTaTouyHe BHUpILIEHHS B apOiTpaX 3rigHO 3 perjJaMeHTOM
JIOHIOHCHKOTO MI>KHAPOJHOTO TPETEHCHKOTO CYIY, KO0 PETIaMeHT
B pe3yjbTaTi TMOCWIAHHS Ha HBOTO BBAKAETHCS YACTHHOIO IIi€l
0OMOBKMY.
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AJTBOKaTOM TaKOXX MOXYTh OYTH BUKOPHUCTaHI TaKi TMOJIOXKEHHS:

* TIPaBOM, IO PETYIIOE e JOTOBIp, € MaTepialbHE TPaBo ...
(xpainn);

* apOiTpaxkHuii cyn Oyzae ckimagatuca 3 ... (0gHOOCIOHOro abo
TphOX) apOitpa (apOitpiB). (VY pasi apOiTpakHOro Cydy y CKIaji
TPhOX apOITpiB MOXXHA BKIIOYUTH HACTYNHY (Qpasy: «..
KaHIUAATypy NIBOX 3 HUX TMOBHHHI OYTH BHCYHYTI BiAIIOBITHHUMH
CTOPOHAMHUY);

* MiCIIEM IPOBEACHHS apOiTPaXHOTO pO3TIsiAy Oyae ... (MiCTO);

* MOBa apOITPasKHOTO PO3IIIALY.

AnBokaTy Tpeba JOCTIBHO BHUKIaAaTH I1i (HOpMYJIIOBaHHS B
JOTOBOPi, 100 TOW UM iHIIWI TpeTeUChKUI Cy NPUIHSB CIIpaBy 10
CBOTO MPOBDKEHHS 1 HE BUHHUKIIO TEPEIIKOJ] JI0 OCIMOPIOBAHHS
MIPOIECYaTbHUX HENOIMIKIB Y TPETEHCHKOMY PO3TIISIII.

Komun x icHye mpWITyIieHHS TpO Te, M0 OIHA 31 CTOPIH MOXe
BiIMOBUTHCA  OpaTh  yd4acTb y  TPETEHCBKOMY  pO3IJIAfi,
3aCTepEKEHHSIM HEOOXiTHO TaKOX MependaynTd, IO TPETEHCHKHUIMA
CyI Ma€ MpaBo MPHUHHATH CBOE PILICHHS 1 Y BiCYTHOCTI MOSIBIEHO]
CTOPOHHU 3a YMOBH ii HaJIE)KHOTO IOBIAOMIJIEHHS MPO IPOBEACHHS
MIPOIIECY.

AnBokaty HEOOXigHO TIPaBWILHO BHPINTYBAaTH BHUHUKAIOYi
KOJIi3iiiHI mpoOieMH B MiACYTHOCTI cOpaB JAepKaBHOMY abo
TPETEUCHKOTO CYy.

Hampukiiag, HaBiTh 3a HasSBHOCTI YrOJM CTOpIH CIOPY TIPO
rnmepepady  po30KHOCTEM Ha  pPO3IISA  TPETEHCHKOTO  Cyny,
apOiTpaXHUH CyA Mae TPaBO PO3TIAAATH MiABIAOMYHA HOMY
3MaraHHs 3 y4YacTI0 iHO3EMHOTO OCOOM B TOMY BHIIJIKY, SIKIIO
BIANOBiAaY HE 3asgBUTh KJIONOTaHHA NP0 Iepenady Ccropy B
TPETeHChKUN Cyl 10 CBOEI MEpLIOi 3asiBH OO CYTi criopy. Tomy
aJIBOKAT, SKIIO B I[bOMY € HEOOXIJHICTh, MOXE CKOPUCTATUCS IUM
MOJIOKECHHSM 3aKOHOJIABCTBA 1 CIPOOYBaTH TMEPEBECTH PO3TIIS
CIpaBU B OUTBIN IPUHHATHUHN IS KITIEHTA CY.

ApOiTpakHUH Cyn MOXKe MPUHHSATH MO30B IO PO3TIISIMY 1 B pasi
HasBHOCTI B KOHTPAKTi TPETEHCHKOI yrou, KO BBaXKATUME, 110 IS
yrojga € HEIICHOW, BTpaTWIa YUHHICTH a00 He MOoXke OyTH
BukoHaHa (m. 3 cT. 2 KoHBeHHii mpo BHU3HAHHS 1 TPUBENEHHS Y
BHKOHAHHS 1HO3EMHUX apOiTpaxHuX pirmers 1958 p .).
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SIKmIo k cynepedka BUHUKIIA 3 IPAaBOBIIHOCHH, 1[0 HE HAJIEKHUTh
JI0 KOMIIETEHIIii TPETEHChKHUX CYAiB, apOiTpaXKHUIA Cy 332 HAasBHOCTI
TPEeTeHChKOI Yrogu B KOHTPAKTI Ma€ IMpPaBO NPUMHATH IO30B [0
posrmagy (m. 3, 4. 2 cr. VI €Bponeiicbkoi KOHBeHUii Mpo
30BHIITHBOTOPTOBENbHUI apOiTpax 1961 p.).

JlanuMu  KOJI3IHHUMHM ~ TIOJOXCHHSAMU  MDKHApOJHOTO 1
HaI[lOHAJBHOTO TIpaBa a/JBOKATy HEOOXIHO BMIJIO KOPHCTYBaTHCA
JUTS 3aXUCTY 3aKOHHHX 1HTEPECiB KITi€HTA.

SIKImo CTOpoHa 3BEPTAETBCA 3 IO30BOM IO CYTI CIHODY,
HE3Ba)Kal0UM Ha HAasIBHICTh TPETEHCHKOI Yyroau, B apOiTpaskHUi CyI,
TO OCTaHHId TOBHHEH NPUCTYIHTH 1O PpO3MNISAY CIpaBd 3a
BiJICYTHOCTI 3aliepedeHb IHIIOI CTOPOHHU. SIKIIO X iHIIA CTOpOHA
3amepedyye MPOTH PO3TIIALY CIpPaBH B apOITpaXHOMY CyIi, TO 3a
YMOBH IIiHCHOCTI TpeTeHChKOl Yroau cyA 3000B’S3aHUN 3aTHITUTH
IT030B 0€3 PO3TIIAAY.

[Ipu monadi mo30By A0 TPETEHCHKOTO CyIy HEOOXiTHO 3aIUIaTUTH
MHUTO, PO3MIp SKOTO 1 PEKBI3UTH IO CIUIaTi aJBOKAaTy MOXKHA
Ji3HATHCS ~ Oe3mocepeflHbO B amapaTri  BIJMOBIIHOTO  Cyay.
[Ipen’sBisiroun 1MO30B, AABOKATy HEOOXITHO TaKOX pPO3MVIAHYTH
MUTaHHS 1100 3aXOAiB Horo 3abe3medeHHs. TakuMu 3axomaMu y
TPETEHCHKUX CyJax MOXYTh OyTH apemT TPOIIOBHX KOIITIB abo
MaiiHa OOp)KHMKa 4M 3a00poHa BimmoBigauy abo TpeTiM ocobam
BYMHATH IIE€BHI Iil.

Ilepen mo4YaTKOM TPETEHUCHKOTO pO3MIALY CTOPOHH MAarOTh
MOXJIMBICTH BUOOPY cyaniB. CBoOoma oOpaHHS CKiamy cyay (BiH
MOke OyTH OZHOOCIOHUM a0o0 y CKIIafli TPhOX CYZJIB) € IIe OIHIEI0
IepeBaror Tpereiicbkoro cyny. llpm OaskaHHI CTOPOHH MOXYTb
TaKOXX YKa3aTH KiJbKICTb apOiTpiB, Micue NPOBEICHHS Ta MOBY
MaiOyTHBOTO apOITPAXKHOTO PO3TIISTY.

VY mocTiiiHO AifouMX TpeTeHCHhKHUX Cyaax BHUOIp 3IIHCHIOETBCS 13
3aTBEPDKEHOTO CIHCKY apOiTpiB. 3a3BWUYail JO HBOTO BHOCSTHCS
BHCOKOKBaTi(PiKOBaHI IOPHCTH 3 JOCBIIOM MPAKTHIHOI POOOTH Yy
cdepi perymoBaHHS €KOHOMIYHUX BiTHOCHH. AJIBOKaTy HEOOXiTHO
BHUBYHMTH CIIMCOK YCIX CYAIiB TPETEHCBKOTO CYOy, IO MOXKIHBOCTI
MPOaHAIi3yBaTH TIEPEBaru i HEJOJNIKM KOXHOTO 3 HHUX, HABECTH
JOBIIKH TIpO iXHIO poboTy, mpodeciiiHi SKOCTI 1 3HAHHS, IICJIS YOTO
JIaTH pEKOMEHIaIlii CBOEMY KJIIEHTOBI.
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OCKiNTbKM CTOPOHH BiJIbHI B MHTaHHI mpo ¢GopMy MpoIecy B
TPEeTEeHCHKOMY PO3TIISi, aJBOKaTy Tpeba JiTKO MPOIyMaTH TaKTHKY
MPOBEJeHHS  apOiTPaKHOTO TMPOIECY, 3MOJENIOBATH MOXIIMBI
CUTyalil Ta MiAroTyBaTH 3a3JaJIerib HEOOXiMHi KJIOMOTAaHHS s
BEICHHS MpOIleCcy y HaHOmbII BUTIMHUM AJst cebe croci6. Komu B
XOJIi CyJTOBOI'O PO3TJIsY aJBOKATy OyJie JaHa MOXKIIMBICTh BUKIIACTH
CBOIO TIO3WIIII0 y CHpaBi, BiH NMOBHHEH JOBECTH, BUKOPHCTOBYIOUU
BCi HasBHI y HBOTO MOXJIHMBOCTI, Ti 0OOCTaBWHH, Ha fAKi BiH
MTOCHJIAE€THCS.

[licns mpoBemeHHs CyIOBOTO pO3INIALY CIPaBU TPETEHCHKUM
CyIIOM TPHUAMAETHCS TMHCHMOBE pINICHHS, AK€ € OCTaTOYHHUM 1
000B’SI3KOBUM U1 cTopiH. BomHouac 3a 3aKOHONABCTBOM DAY
kpain, 3o0kpema, Amnrmii, IlBeimapii, Himeuunnun, ABCTpii, BOHO
MOke OyTH CKacoBaHe B JEPKaBHOMY CY[Ii depe3 oOMekeHe KOJIO
IT/ICTaB, TOB’S3aHUX B OCHOBHOMY 3 IIPOLIECYIFHUMH TTOPYIIECHHIMHU,
JOMYUICHUMH i 4ac TPETEHCHKOTO PO3TILLY.

VY 3B’s3Ky 3 IIMM aJIBOKAaTy HEOOXIJHO YITKO 3HATH TaKi HOPMHU
IUIsl iX BUKOPUCTAHHS B Pa3i MPUUHATTS HECTIPUATIMBOTO JUISL HOTO
KIII€HTA pilIeHHS.

3asiBa mIpo 3abe3rneueHHs MO30BY, PO3TITHYTOTO ¥ TPETEHCHKOMY
Cyldi, Mae TIoAaBaTHCS aJBOKATOM 3aIliKaBJICHOI CTOPOHU 10
KOMIIETEHTHOTO CYAy 3a MICIeM IPOBaPKEHHS TPETeHChKOro
po3risiny abo 3a MicIleM 3HaXOJPKEHHS MailiHa, I[0JI0 SKOTO MOXYTh
Oyt npuitHATI 3a0e3nedyBaiibHi 3aX0Au. Taky 3asBy OIIayy€eThCs
Jep)KaBHUM MHTOM, 1O HBOTO JIOJAFOTHCS JIOKA3W Ipe. sIBICHHS
MMO30BY 1O TPETEHCHKOTO CyAy, a TaKoX caMe BH3HAYeHHS
TPETEHCHKOTO CYAY PO BKUTTS 3a0e3MeuyBabHIX 3aXO0/IiB.

5.3. Konduikr inTepeciB agpokaTa-meaiaTopa

BrmacHmii mocBim amBokara-MesmiaTopa CHpusiB - (hOpPMYBaHHIO
MIeBHOI cTpaTerii BeACHHS cmpaB. Y  OUIBIIOCTI  BHITAIKIB,
Hacamrepena, KIIEHTY Mg 4ac mepmol «iHdopMariiHoi» 3ycTpidi
BapiaHT M03acylOBOTrO BpETyJIoOBaHHA cropy. HamaeTbcs moBHa
iHpOpMaLil0o Mpo TaKy TMOCHyry, 1ii TIepeBaru, HamaraeMmocs
MEPEeKOHaTH KITi€HTa B TOMY, IO LEH albTEepHATUBHUHA METOJ €
HabaraTo e(eKTUBHIIIMNA Ta MBUIAIINH.
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3BUYAHO, MMOCTa€ MUTaHHS KOH(IIIKTY iHTEpeciB y aaBOKaTa,
SIKUM TIPEJICTaBJIsIE IHTEPECH KIIEHTAa Yy BUPIINICHHI CIOPY 3
OIIOHEHTOM, a/IKe MelIiaTop Ma€ OyTH He3aleXHHUM 1 OE3CTOPOHHIM.
OxpiM TOro, agBOKaTy MoOK€ OYTH MPOCTO HELIKaBO HIBUAKO
BUPIIIUTH KOHQIIKT, a/pKe 3a3BHUail TOHOpap 3aJIeXKUTh Bil 00CsTY
pobotu. Y momepeaHix mpoektax 3akoHiB «IIpo memianito» Oyio
nepeadadeHo, 10 MeXiaTOpOM HE MOKe BHCTYIATH aJBOKAT, IO
MaJIo CIIPUATH 3a0€3MeUeHHI0 00’ €EKTHBHOCTI Ta HEYTIEPEIKEHOCTI.

BonHoyac mpakTHYHWE TOCBiA aJBOKara Ta KOMYHIKaTHBHI
3Mi0HOCTI JO03BOJSAIOTH HOMY B MaiOyTHROMY CTaTh TpodeciitHuM
MeJiaTOpoM, IO BiJpi3HSE agBOKaTa BiA IHIIAX KaHIUAATIB Ha
3MiHCHEHHs  JisTpHOCTI  Mexiatopa. Jlo Toro x 3akoHOM
YCTAHOBJIIOETHCSI TapaHTis aJBOKATChKOI TAEMHHUI, MIO TaKOX €
apryMEHTOM Ha KOPUCTh aBOKaTa-MexiaTopa.

3akoH Ykpainu «[Ipo anBokatypy Ta aJBOKAaTChKY IisUIBHICTE)» Ta
[IpaBuna agBOKaTCHKOI €THKM BU3HAUYAIOTh KOHQUIIKT iHTEPECIB SIK
CYHEepeYHICTh MDK OCOOMCTHMH IHTEpecaMH aaBOKaTa Ta HOTO
npodeciiHUMH TIpaBaMHd ¥ OOOB’SI3KaMH, HAsBHICTh SKOI MOXeE
BIUIMHYTH Ha OO €KTHBHICTH a00 HEyNepe/PKeHICTh TiJ 4ac
BHKOHAHHS aJIBOKATOM HOro mpodeciitHux 000B’s3KiB, a TaKOXK Ha
BUMHCHHS UYMW HEBUYMHCHHS HHUM Jiii y TIporeci 3MiHCHEHHS
aZBOKaTchbkol misutbHOCTI. [lpM 1bOMY YHHKHEHHS KOH(DIIKTY
IHTepeCiB € OJHHMM i3 NPUHIWITB aJABOKATCHKOI MisIbHOCTI (cT. 4
3aKoHy), MOPYLIEHHS SIKOTO MPU3BOAUTH 10 MPUTATHEHHS aABOKAaTa
JI0 BIAIMOBITAIILHOCTI.

Bimnosigao mo cr. 28 3akony VYkpainum «IIpo anmBokarypy i
aJIBOKATChKY [ISUTBHICTE», aIBOKATy 3a00pOHSETHCA YKIAAaTH
JIOTOBIp TIPO HAJAaHHS TMPABOBOI JOMOMOTH, BiH 3000B’s3aHUI
BIIMOBUTHCS BiJi BUKOHAHHS YKIAQJCHOTO JOrOBOpPY, SKIIO
BUKOHAaHHS JIOTOBOPY MOXKE CYIEPEUYMTH IHTepecaM aJBOKaTa,
WIEHIB Horo ciM’i a0o OIM3BbKHUX POIUYIB, aIBOKATCHKOTO 0I0po abo
a/IBOKaTCHKOTO 00’ €IHAHHSA, 3aCHOBHUKOM (YYaCHHUKOM) SIKOTO BiH €,
npodeciiHuM 000B’3KaM aJBOKaTa, a TAKOX Y pa3i HAsIBHOCTI 1HIIHMX
00CcTaBHH, IO MOXKYTb MPU3BECTH JO KOHMIIIKTY iHTEPECIB.

AnBokaT 0€3 IMMChbMOBOI'O IMOTOPKEHHS 3 KIIEHTAMH, 100 SKHX
BHHUK KOH(IIKT IHTEpPECiB, HE MOXE NPEJCTABIATH a00 3aXHIATH
ONHOYACHO [JBOX YH OUTbIIe KIIEHTIB, IHTEPECH SAKHX €
B33aEMOCYTIEPEWIMBIMH 200 BIPOT1THO MOXKYTh CTaTH CyNEPEWINBUMH, a
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TaKOXX 3a TakuX OOCTaBMH HamaBaTH iM MpodeciiiHy MpaBHUUY
(mpaBoBy) nomomory. be3 Takoro mHHCEMOBOTO IIOTODKEHHS 3
KIIIEHTOM aJBOKAaT HE MOXKE MPEACTABIATH, 3aXUINATH KIIEHTa YU
HajZaBaTu oMy npodeciiHy mpaBHUYY (TIPaBOBY) JOMOMOTY, SKIIO
iHTepecH KIIi€HTa CyliepevaTh BIaCHUM IHTepecaM aJBoKaTa.

VY pasi oTpuMaHHS agBOKaTOM KOH(]imeHUidHOi iHdopMamii Big
KIIi€HTa, SKOMY BiH HamaBaB TmpodeciiHy mnpaBHUYY (IIPaBOBY)
JIOTIOMOTY, TIOB’sI3aHy 3 iIHTEpEecaMH HOBOTO KIII€HTA I/ Yac HaTaHHS
MPaBHUYOI JOMOMOTH, aBOKaT 3000B’SI3aHUN OTPUMAaTH MHCHMOBE
TIOTO/DKEHHS KITIE€HTIB. 3a BiJCYTHOCTI MHCHBMOBOTO TMOTOKEHHS
KII€HTa, Yy pa3i BUHUKHEHHS KOH(IIKTY IHTEpeciB y Tporieci
peaizalii aIBOKaToM JIOr0OBOpY, TAKUH JOTOBip Mae OyTH po3ipBaHMii 3
JOTPUMaHHSM YMOB, Bi3HaueHuX [IpaBunamu agBokatchkoi etnku. Ha
MPAaKTHIl aJBOKAaT CaMOCTIfHO OIIHIOE HAasABHICTP y HBOTO
KOH(JIIKTY 1HTepeCiB, MOKIIMBI HACIIAKH BIPOBaPKEHHS MeAiaLlii Ta
npuiiMae pillieHHs, sIKe BiANOBiga€ iHTepecaM CTOPiH KOH(DIIKTY Ta
iHTEpecaM aIBoKara.

Ha auHImIHEROMY €Tami po3BUTKY IOPUANYHOTO Oi3HECY Memiaris €
OUTBII WiKaBUM iHCTPYMEHTOM BHpIIIEHHS CIOpPY, & MPO KOHQUIIKT
IHTEepeciB MOBa HE HIe B3arali.

IIpakTHKa CBiTYUTH, IO HAWOLIHIT MeTiabeTFHUMH € IUBUIBHI Ta
rOCIOJIAPChKI CIIOPHU: CIIOPH, TIOB’s3aHI 3 BHKOHAHHSM JOTOBODIB,
KOpIIOpaTuBHI KOHQIIIKTH, pO3ipBaHHs HIII00Y, BUPIICHHS TUTAHHS
BHUXOBaHHA JiTel, BU3HAYCHHS MICIS 1X NPOKUBAHHA W yTPUMAaHHS
tomo. Lli mpocti cmpaBM MOXKHa BUPIIHTH 0€3 3aliBUX EMOIIii
OUIIXOM Mefiamii. 3BUYaifHO, Ha BHpINICHHS W Yy3TOKEHHS BCiX
muTaHb HeoOXimHud wac (3-5 um Oimpmie 3yctpiueidt). [HKONH
JIOBOJIUTHCSI IOBEPTATHCS J0 TIEPETOBOPIB, MICIs MOJAHHS MTO30BY 10
cyny abo micis CyJOBUX 3acifiaHb, KOJHM CTOPOHH PO3YMIlOTh, IO
crip ocTatoyHo Oyne BUpilIEHUH HECKOPO.

[TozuTBHOMY pe3ynbTaTy Memialii cupusie 6araTuil )KUTTEBUN Ta
npodeciiHuil qOCBiA MediaTopa. 3BepTaloyKch 0 HBOTO, CTOPOHA
pO3yMi€ CEpPHO3HICTh CHOPY, TOMY IO pO3TISAaE MeJialliio 5K
QIBTEPHATUBY CYJOBOMY pPO3IJIAAY. 3aBKAM BaKIMBO PO3YMITH
MIPUYHMHY CIIOPY Ta OadeHHs KOXKHOI CTOpOHH. Memiaris - me myxe
THYYKHI TPOLIEC, IO JO3BOJISIE 3PO3YMITH, SKOTO pe3yJbTaTy MOKHA
JIOCSTTH Ta 3HAWUTH pealicCTHYHE, KOMEPIIIHHO BHTITHE BUPIIICHHS
CIIOPY, SIKE MOKE BUXOJIUTH 32 FOPUIUTHI MEXI.
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Megniatop MOBHMHEH pO3yMiTH, IO BiH HECE BiIMOBIAAIBHICTH 32
MojajbliMii  Tepedir cmopy, TOMy HEOOXiqHO MAaKCHMAalbHO
JETATFHO 03HAHOMUTHCS 3 OOCTaBHHAMU CIIPAaBU, BUCITYXaTH TIO3HIIi1
000X CTOpiH, BHU3HAYMTH KOHKPETHI MpOOJEeMHI NHWTaHHA, IX
MPIOPUTETHICTh, 3MO/ICIIFOBAT MOXKIIMBI IIUISIXH BUPIILIEHHST KOHQIIIKTY.
Ipn wpoMy wmemiaTop Mae OyTH HEWTpaIbHUM, OC3CTOPOHHIM Ta
HE3Ie)KHIM, TIPAIFOBATH 3 €MOLisIMH, 3a0e3MmedyBaT KOHCTPYKTHBHUI
3BOPOTHUIA 3B’5130K. BaxkmmBo, o0 MemiaTop oapasy Mir 3a0e3rmeunTi
OPUANYHAN CYTIPOBiA OQOPMIIEHHS MEMialliiftHuX yTOJ, SIKHH BKIIIOYAE
0e3rmocepeiHIO MiATOTOBKY MPOLECYaJbHUX JOKYMEHTIB, OTPUMAaHHS
HEOOXIIHUX JIOKyMEHTIB (BUTATIB, JOBIJOK), MiArOTOBKY [0
HOTapiaJbHOTO TOCBIMYEHHS MNpaBouuHIB Tomo. Came B LBOMY
ToJIsiTae TIepeBara ajgBokara-MeaiaTopa nepes] iHImMMI 0CO0aMM.

OTxe, aIBOKaT MOXK€ BUCTYIATH MEIiaTOPOM, SIKIIO Horo ocoda
BIIAIITOBY€E OOH/BI cTOpoHH KOHQUIKTY. [IpoTe TrojoBHI MpHUHIUIH
aJIBOKATChKOI MisITBHOCTI Ta Mexiamii MaroTh OyTH JOTpPUMaHI 3
METOIO HeJJOMYLICHHS KOHQIIIKTY iHTepeCiB.
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TEMA 6. AIBOKAT B YMOBAX BOECHHOI'O CTAHY

6.1. 3acanvui ocobausocmi nposedenHs Caiouux Oill 6 yMoeax
B0EHHO20 CIAHY.

6.2. Obuyk 8 yMo8ax 80EHHO20 CIAH) .

6.3. 3ampumanis 8 yMo8ax 80EHHO20 CINAHY.

6.4. Apewim matina 8 yMo8ax 60€HHO20 CIMAHY.

0.5. 3anobidxnchi 3ax00u 8 yMOBAX BOEHHO20 CIAHY.

6.1. 3aranbHi 0c00JIMBOCTI MMPOBeCHHA CIIAYUX Jiif B yMOBax
BOEHHOI'0 CTAHY

3rinHo 3 m. 4 c1. 223 KIIK VYkpainu mpoBeieHHS CIiguux
(po3urykoBux) miif y HigHUH 4yac (i3 22-i ToAuHU A0 6-1 TOAWHU) HE
JIOTTYCKAETBCS, 3a BUHATKOM HEBIAKJIATHUX BUIMAJKIB, KOJH
3aTpUMKa B iX TPOBENEHHI MOXE NPU3BECTH [0 BTPATHU CIHiJiB
KPUMIHAJIEHOTO TIPABOIIOPYIIESHHS IM BTEUI IMiTO3PIOBAHOTO, & TAKOXK
KpiM 3MiACHEHHS KPHUMIHAJBHOIO TPOBA/DKEHHA Y TMOPAIKY,
BcraHoBieHOMY cT. 615 KIIK Ykpainu. Takum 4MHOM, BHECEHHUMH
3MiHaAMH 3aKOHOJIaBellh HaJaB MOXKIIMBICTh CIITYAM 1 IPOKYpopaM B
YMOBax BIACHKOBOTO CTaHy IPOBOAWTH CIIiAYl Ta PO3MIYKOBI il
11110106080 .

I3 01 tpaBus 2022 p. HaOyB umnHHOCTi 3akoH Ykpainum «IIpo
BHECEHHS 3MiH J0 KpHMiHaIBHOTO TPOIECYAILHOTO KOJCKCY
VYkpai-HA 100 yIOCKOHAICHHS TIOPSIKY 3IIMCHEHHS KPUMIHAJIBHOTO
MPOBADKEHHS B YMOBax BOEHHOro ctaHy» 1 4. 5 cr. 36 KIIK
VYkpainu BuKIazeHa B HOBIM pemakiii. ['eHepambHHUU TpPOKypop
(ocoba, ska BHKOHy€e #Oro oO0OB’SI3KHM), KEpIBHHK 0OOJacHOL
MPOKypaTypy, ix Tepmi 3acTymHHKH Ta 3acCTylHHKH CBOEIO
BMOTHBOBAHOIO TIOCTAHOBOIO OTPUMAJIH MIPABO JOPYUYUTH 3[IHCHCHHS
JIOCYJIOBOIO PO3CITiTyBaHHS OY/b-SIKOTO KPUMIHAJIBHOTO ITPABOTIOPYIICHHS
IHIIO-MY OpraHy JAOCYJOBOTO pO3CIiAyBaHHS, y TOMY YHCIHI
CIITYOMY TiAPO3MAIMY BHUIIOTO pPIiBHS B MeXaxX OJHO-TO OpraHy,

! KpuMinansHuii mporiecyansHuii konekc Ykpainum. Bizomocrti Bepxosnoi Panu
Vkpaiun (BBP), 2013, Ne 9-10, Ne 11-12, Ne 13, cr.88 URL:
https://zakon.rada.gov.ua/laws/show/4651-17#Text
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3a HassBHOCTI 00’€KTHBHHX OOCTaBHH, IO YHEMOXJIHBIIOIOTH
(hyHKI[IOHYBaHHS BIITIOBITHOTO OPTaHy JOCYIOBOTO PO3CIiAyBaHHS
YM 3A1HCHEHHS! HUM J0CYAOBOI'O PO3CIiyBaHHS B yMOBaX BOEHHOTO
cTany'.

HoBuMu mpaBuiamMu MpomoHYEThCsl 3a0€3MeuyBaTi AUCTaHLIHHY
y4acTh 3aXMCHHKA IIISIXOM 3aCTOCYBaHHSM TEXHIYHHX 3aco0iB, y
TOMY YHCIIi ay/li03B’A3Ky. A 49U 3MOXKE ayZi03B’ 430K TIOBHOIO MipOIO
3a0e3MMeYnTH MOMIIMBICTh yCiX YYaCHHKIB MpOIECyalbHOI Il 9yTH
OJlHE OJHOTO, 33JaBaTH MUTAHHA W OTPUMYBaTH HAa HUX BiJIOBiMi B
peKuMiI  peanbHOro dacy, peaji3oByBaTh IHIN HagaHi iM
mpolecyajgbHi IpaBa Ta BHKOHYBaTH IpoLecyalbHi 000B’SI3KH?
Bimbmn  nominpHO, 3acTOCOBYBaTH  Bifeo3B’si30k. [lpu  mpomy
BUKOPHCTaHHS TEXHIYHHUX 3ac00iB 1 TEXHOJOTiH, HANpWKIaA, MpH
MPOBEACHHI JOMHUTY B PEXHMI BiICOKOH(EPEHINl ITOBUHHO
3a0e3edyBaTi HAIEKHY SIKICTh 300pakeHHs 1 3ByKy. Hanexxna taka
SIKICTh 300paKeHHsI, sKa JO3BOJSE OJHO3HAYHO iACHTU(IKYBaTH
0co0y 3a 11 300paXCHHAM BCiMa yYyaCHHKaMH, a TAaKOXK 0CO0aMH, SIKi
MPUCYTHI UM NPUHMAIOTh y4acTh y MPOBEACHHI CIia4oi (PO3IIyKOBOT)
moii, Ta 3adikcyBaTH 300pakKeHHS TEXHIYHHMH 3acobamu 3
HACTYITHOIO MOXKIIUBICTIO imeHTH}iKalii ocodn 3a 300paskeHHSIM.
HanexxHa sikicTh 3ByKy — IIe TaKi HOTO BJIACTUBOCTI, IO JTO3BOJIAIOTH
YiTKO Ta po30ipIMBO PO3PI3HATH MOKa3aHHs, OCOOIUBOCTI TOJIOCY Ta
MOBJICHH 0co0HM, Ta 3adiKCyBaTH iX TEXHIYHUMH 3aco0amH 3
MOJJIMBICTIO 32 HEOOXIHOCTI HACTYIMHOT 1IeHTU(IKAITIT 32 rOJI0COM-.

Ocobausocmi  ixcysanns xo00y 1 pe3yrbmamie NpogeoeHH s
cnioyux  (poswiykosux)  Oiu. llpomecyampHi mii mim d9ac
KPUMIHQJIBHOTO  TPOBAa/DKEHHA  (IKCYIOTBCS Y  BiJIOBIIHUX

! Mpo BHecenHst 3MiH 10 KpUMiHAIBHOTO HPOLECYaNbHOTO KOAEKCY YKPaiHH 1100
YIOCKOHAJICHHS MOPSAAKY 3MIHCHEHHS KPUMIHAJIBHOTO IPOBA/DKEHHS B YMOBax
BOEHHOTO cTaHy: 3akoH VYkpaimu Bix 14.04.2022 p. No 2201-IX. URL:
https://zakon.rada.gov .ua /laws/show/2201-20#n8.

2 fOxno 0.0., A6namcekuii C.€., Bonnapen-ko O.0., I'mo6enko I'.I., Kamkenko
C.0O., Marromkosa T.I1., Pomantok B.B., Cuuos C.O., Tepemyk C.C., Ynuua P.II.
Metoan4Hi peKOMEHAIT 00 OCOOTMBOCTEH MPOBEICHHS JOMKTY, BITI3HAHHS B
pexumi BimeokoHbepeHIl mia yac mocymoBoro posciuiaysanus. C. 327-354. URL:
file:///C:/Us-ers/%D0%86%D1%80%D0%B8%D0%B-D%D0%B0/Downloads/LBr
4GmAk8bzaY-bob7fRmil9ooHUWKyhu.pdf.
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JOKYMEHTax. 3a 3arajlbHUM MpPaBHJIOM XiJ| Ta Pe3yJbTaTH CIigd0i
(po3mrykoBoi) mii ¢ikcyroTecs y mportokomni. lIpoTokom mim dwac
JIOCYIOBOTO PO3CIIyBaHHS CKIAAAETHCS CIIIUM a00 POKYpPOPOM,
SKi TPOBOAATH BIANOBIMHY MpOIECYalbHY [0, M dYac il
npoBeJicHHs abo Oe3mocepeHbo michs ii 3akiHdeHHs. OnHak B
yMOBaX BOEHHOTO CTaHy, SIKIIO BiJCYTHS MOMJIMBICTh CKJIaJaHHS
MPOIECYaTbHUX JOKYMEHTIB PO XiA 1 pe3yibTaTd MpPOBEICHHA
cmiguux (pO3MIYKOBUX) IiHl, Qikcarlisi 3MiHCHIOETECA TOCTYITHHMHU
TEXHIYHUMH 3aco0aMM 3 IOHAJBIINM CKJIAIECHHIM BIIIOBIIHOTO
OPOTOKONYy HE TMi3Hime CIMAECATH JBOX TOAMH 3 MOMEHTY
3aBEpIICHHS TaKUX CHiguuX (po3mykoBux) nid. [Iporokon
MiAMUCYIOTH YCl YYacHHKH, sKi Opaly ydacTb y MpOBEIEHHI
TIpoIIeCyabHOI i’

[IpoBeneHHs cimigyux Miii B yMOBaX BOEHHOTO CTaHY aKTyalbHO
MOCTKYBaTH Ha OCHOBI CyJIOBOi TMpakTHKH. Tak, B yxBaui
UepBOHO3aBOJICHKOTO PAHOHHOTO Cyay M. XapkoBa’ BKa3aHO, IIO
MaTepiai KpUMIHaJbHOTO TNPOBAKEHHs cTaHoM Ha 24.02.2022
3Haxoamwnuck y npumimenni CITJ Ne 1 Kym’siHCchkoro pailoHHOTO
Bimmimy momimii I'YHII B XapkiBcekiii 0067acTi 3a aapecoro:
XapkiBcpka ob6macth, Ky’ ssHChKUMIl paiioH, cen J[BopiuHa, ByJHIs
IIxineHa, 13.

24.02.2022 BinOyBcs HaCTYN BiCBKOBOI TEXHIKH KpaiHH-arpecopa Ha
TepuTopito Kyn’sHcbKoro paiioHy XapKiBCbKOi 00JAcTi, MOYaIUCh
aKTHBHI 0OHMOBI Aii, y 3B’S3Ky 3 UMM 4Yepe3 ICHyBaHHS peasbHOI
HEOE3MeKH NIl )KUTTS Ta 30POB’Sl CIIBPOOITHUKIB MOMIIT iX Micte
muciokariii  Oyyno 3MiHEHO, OJHAK TPOBECTH €BaKyallilo BCiX
MarepiamiB KpUMIHATLHUX TIPOBADKCHh B O€3MedHe MicIie He
MPEICTaBUIIOCH MOXJIMBUM, OTXKE BOHHM € BTPAauYCHHMMH B YMOBax
BIHU.

BpaxoByroun, 0o [gocynoBe pO3CHiAyBaHHA Y BKa3zaHOMY
KpUMIHAIGHOMY TIPOBA/KEHHI HE 3aBEpIUMIOCS HaIpaBICHHIM

! Yepuuuenxo I.B., Manona A.A., OcoGIHMBOCTI NPOBEEHHS CIIi4MX (PO3LIYKOBHX)
Iiif B yMOBaX BOEHHOI'O CTaHY. AHAJIITHYHO-TIOPIBHSUIBHE NPpaBo3HABCTBO Ne2/2023
URL: http://journal-app.uzhnu.edu.ua/article/view/282269/276453
% YxBana YepBOHO3aBOACHKOTO PAilOHHOrO CyAy M. XapkoBa Bim 23 kitHsa 2024
poky. URL: https://reyestr.court.gov.ua/Review/118543725
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OOBHUHYBJIBHOI'O  aKTa,  KJIOMOTaHHSAM  IPO  3aCTOCYBaHHS
MIPUMYCOBHX 3aXOJiB MEAMYHOTO a00 BHXOBHOTO XapakTepy,
KJIONIOTAaHHSAM  TIPO  3BUTBHEHHS OCOOM  BiIl  KPHUMiHAJIBHOI
BiJNOBIAaIBHOCTI 0 Cydy, a BTpara MaTepialiB KpUMiHaIbHOTO
MPOBAKCHHSI YHEMOJIJIUBIIOE MPUUHATTS OYyIb-IKOTO 3aKOHHOTO
MPOIIeCYaIbHOTO PIMIEHHS, 3 METOI0 3aXHUCTy O0COOM, CYCIUIILCTBA Ta
JIepKaBH BiJ KpUMiHAIBHUX TPABOIIOPYIIEHb, OXOPOHH TIPaB, CBOOO
1 3aKOHHHX 1HTEPECIB YUaCHUKIB KPUMiHAIBHOTO MIPOBAIKEHHS], @ TAKOX
3a0e3MeUYeHHs] TIOBHOTO Ta HEYNEepPEeIKEHOro pPO3CIigyBaHHS 1
CYJIOBOTO PO3TILIAY 3 THM, MO0 KOKHHUN, XTO BUNHUB KPUMiHAIBHE
MIPaBOIOPYIIEHHS, OyB MPUTATHYTHHA IO BiANOBINATBHOCTI B Mipy
CBO€1 BHMHH, >KOJEH HEBHUHYyBaTHUH He OyB OOBHHyBaueHHH abo
3acyIDKeHUH, *KoJHa ocoba He Oyna miggaHa HEOOTPYHTOBaHOMY
MpOlECyaTbHOMY TIpUMyCy 1 100 [0 KOXXKHOTO YYacHHKa
KPUMIHAJIBHOTO NPOBAIKEHHS Oyja 3aCTOCOBaHA HaJIE)KHA IIPAaBOBa
poleaypa, IPOKypop 3BEPHYBCA A0 CyAy 3 LUM KJIOMOTaHHSAM IIPO
BiJTHOBJICHHS BTPaueHUX MaTepialib.

Vkasom Ilpesumenta Yxpainum Ne 64/2022 Bin 24.02.2022'y
3B’S3Ky 3 BIHCHKOBOIO arpeci€ro pociiicekoi (eneparii mpoTu
VYkpainu B YkpaiHi BBeICHUH BOEHHHMH CTaH, SIKHM MPOZOBXKEHO
Vxazamu Ilpesunenta YkpaiHu 10 IbOTo 4Yacy, BIINOBIIHI OpraHd
CyIIOBOi BIIQAHM, SAKi TEPUTOPIAbHO pO3TAIIOBYIOTHCS Y CMT
HBopiura Ta M. Kym’sacpk XapkiBcbkoi 007acTi MPHIAHWIHA
3MIHCHEHHs TpaBocyAls dYepe3 30poifHy arpecito  pociichKoi
dbeneparii.

Tax camo, BINMOBITHI OpraHW Mi3HAHHA Ta CIiACTBA OyiH
BHMYIIICHI 3MIHUTH CBO€ ()aKTUYHE MicCIle TUCIIOKAIlil Ha IHIIEe, 10
nepedyBajlo HE HAa THMYacOBO OKYMOBaHId TepuTopii, L0 Jae
OOIpyHTOBaHiI MiJCTaBU BBaKATH, 10 MaTepiajy KPHUMiHAIBHOTO
MIPOBa/PKEHHS OyNy BTpadeHi depe3 BIMCHKOBY arpecito pociiichbKoi
henepartii.

' Vkaz [Tlpesumenta Vkpainm Ne  64/2022  Big 24.02.2022 URL:
https://ips.ligazakon.net/document/U064 22?ed=2024 02 05&pravo=1
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6.2. O01myK B yMOBaX BOEHHOIO CTaHy

[opsimox mpoBeneHHs cuimuux (PO3UIYKOBUX) [i OCTaHHIMH
pOKaMH  HEOTHOPA30BO  JONOBHIOBABCS  IOJIOXKCHHSMH, IO
rapaHTyOTh JOTPUMaHHs IpaB Ta cBoOox moanHu. Taka crigya mist
SK OOLIYK 3a3Haja HaMOIMBIIMX KOperyBaHb, MPO IO CBITYHUTH
HaJaHHA MOXIIMBOCTI BiIeo3ammcy 0co00i0, y sIKOi MPOBOIUTHCA
o0mryk, Ta 1i aZBOKAaTOM, MOMYCK OCTaHHBOTO Ha OyIb-sKiM cramii
miei mpouecyanbHoi [ii, OCOOJMWBOCTI BWIIyYEHHS KOMII FOTEPHOI
TexHiKH Ta iHMme.OCKiIbKH OOMIYK € CNITYOI0 €0, KA TOJATae y
3HAYHOMY BTpPY4YaHHI y TipaBa Ta CcBoOOAM 0OCOOH, TOMY
3aKOHOJIaBellb 3aKPINUB HEOOXIJHI YMOBHU JOIMYCTUMOCTI TaKoi ii,
nepealdauuBImIM  OOOB’SI3KOBY y4yacTh MiHIMYM JABOX HOHSTHX,
Oe3nepepBHy Bifeo (ikcallito, 3a0e3nedeHHs] IPOBEICHHS Y JeHHUN
yac, 3a BUHATKOM HEBIJKIaJHUX BUMAAKIB Ta IHIIN TrapaHTil.
VY 3B’S3Ky 13 3aCTOCYBaHHSIM HALiOHAIbHUMH CyAaMH JOKTPUHH
«IJIOMIB OTPYEHOTO JIepeBa» BCe OUIBIIE YXBAIIOETHCS BUPOKIB,
B AKUX TIOXITHI JOKa3W BiA THX, IO BHIYYEHI IiJ 4Yac OOIIyKy,
BU3HAIOTHCSI HEIONYCTHMHUMH. BpaxoByroun 1ie, MO)KHa KOHCTaTyBaTH,
1o ofuIyk mocizae BaxiMBe Micie cepen iepapxii cmimumx it
3 Mo4yaTkoM IMOBHOMACIITA0HOI BIWHM Ta BBEIECHHSIM BOCHHOI'O
cTaHy B YKpaiHi  BUHHKIA  HEOOXigHICTE  pedopMmyBaHHS
KPUMIHAIBHO-TIPOLIECYATIbHUX 3aKOHOJABUMX aKTIB ISl €(EeKTHBHOIO Ta
OTIEPAaTHBHOTO  3MIMCHEHHS KPUMIHAIBHOTO TPOBAKCHHA B
cydyacHUX ymoBax. IIpuitHsaTuM 3akoHOM Ykpainu «lIpo BHeceHHs
3MiH 10 KpHMiHanbHOTO MPOLECYaIbHOIO KOJACKCY YKpaiHM OO
YAOCKOHAJICHHSI TTOPSAIKY 3MIHCHEHHS KPUMIHAIBHOTO MPOBAKEHHS
B yMOBax BOe€HHOTO crany» Big 14.04.2022 poky Ne 2201-1X (mami
—3akoH Ykpaiau Ne 2201-IX) BHeceHO HHU3KY 3MiH, cepei SKHX
BaXJIMBE MicClle TMOCITAIOTh IIOJIOXKEHHS OHOBIEHOI crarti 615
KpuminaneHoro mporecyaasHoro konxekcy Ykpainu (mami — KIIK
VYkpainu). Yka3aHi 3MiHH 3HA4YHO BIUIMHYJIM Ha TPOLIEAYpPY OOLIYKY
Ta, SK pe3yibTaT, NOTPeOYIOTh aHali3y Ha BIANOBIAHICTH
HaI[lOHAJTLbHOMY 3aKOHO/JABCTBY Ta MIXXKHAPOIHUM KOHBEHIIISIM.

! I'nariok A.JO. Oco6aHBOCTI POBEEHHS 00IIYKy B yMOBaX BO€HHOTO cTany. URL:
https://plr.nlu.edu.ua/article/view/287943/285649
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OOmyk — oiHa 3 HAUNOIMYJAPHIMKX CIiAYUX (PO3MIYKOBHX) IiH,
Ta MOpydY 3 IIMM came Mij 4ac OOIIyKy BilOYBaeThCsS HaHOiNbIIA
KUIBKICTB 3JI0BXXHBaHb 3 O0KY MPaBOOXOPOHLIIB.

Bigmosigao mo cr.234 KIIK YKpa'iHHl, OOITyK TIPOBOJMUTHCS 3
METOI0 BHUSBJICHHS Ta (ikcamii BimoMocTeli mpo 0OCTaBUHH
BUMHEHHS KPUMIHAJIBLHOTO MPABOMOPYIICHHS, BiIIITYKaHHS 3HAPSIS
KpUMIHAJIGHOTO MPaBOMOPYIIeHHs abo MaiiHa, sike Oyio 3m00yTe y
pe3ysbTaTi HOoro BYMHEHHSI, a TAKOXK BCTAHOBJICHHS MicCIle3HAXOKEHHS
PO3IIYKYyBaHHX OCi0.

HoBuMm mist KpuMiHAIBHOTO TMPOIECY CTajl0 TaKOX HaJaHHS
MIPaBOOXOPOHHUM OpraHaM MOJMJIMBOCTI HE 3allydaTd MOHATUX JUIS
MPOBEJCHHS CIIAUUX Jil, SKIO0 TaKe 3aJlydeHHs OOO0B’SI3KOBE.
BinmoBigHO 10 BHINEBKA3aHOI CTATTI OOIIYK MOXHA MPOBOAUTH Oe3
3aydeHHs TOHATHX 3a TaKHX YMOB: SKIIO iCHye 00 €KTHBHA
HEMOXJIMBICTh 1X 3ajydeHHs a0o0 MOTEHIliHA HeOe3neka Jyis
IXHBOTO JKUTTS YM 3J0POB’S. Y TakoMy pasi MOBUHEH MPOBOJUTHUCS
OesmepepBHMII Bifeo3amuc OOMIYKYy 3a JOMOMOTOIO JIOCTYITHHX
TeXHIYHHX 3aco0iB. JIJII BU3HAYEeHHS HEOOXITHOCTI Ta 3aKOHHOCTI
TaKUX 3MIH 1HCTUTYT TOHATHX IOKIMKaHWNA 3a0e3nednTH
MpolecyadbHi TapaHTii MpaB 0coOM Ta YHEMOXKIUBUTH CBaBLLISA 3
00Ky TIpPaBOOXOPOHHUX OpraHiB, WIATBEPANTH TIPABUIBHICTH
¢ikcamnii mopsAAKy 3AIHCHEHHS, 3MICT 1 pe3ynbTaTH NpPOBEICHHS
o6yKy”.

Crarts 615 KIIK VYkpainm permaMeHTye OCOONHMBHU pEXHUM
KPUMIHAJIBHOTO TPOBA/PKEHHS B YMOBAaX BOEHHOTO CTaHy. Y HIi:
BHPIIIEHO THTaHHS TMOPYIIECHHS KPUMIHATBHOTO IPOBA/DKCHHS 3a
BIJICYTHOCTI TE€XHIYHOI MOXKITUBOCTI JOCTYIy 10 €IHMHOTO PEECTpPy
JOCYZIOBUX PO3CIITyBaHb;, PErIaMEHTOBAHO OCOOJIMBOCTI TIPOBEICHHS
criguux (pO3LIYKOBHX) Jidd, MpolecyadbHUX MAid Ta NPUAHATTS
MpolecyaJbHUX PILICHb 32 HAsBHOCTI PEAJbHOI 3arpo3u KHUTTIO i
3I0pOB’I0 yYaCHHKIB KpPUMIHAIBHOTO MPOBAKEHHS, a TaKOXK Til y
pa3i  BICYTHOCTI OO’€KTHBHOI MOXJIHMBOCTI OCOOHMCTOI ydacTi

! KpuMminaneuuii mporecyansHuii konekc Ykpainu. Bizomocti Bepxosnoi Pamu
VYxpainm (BBP), 2013, Ne 9-10, Ne 11-12, Ne 13, cr.88 URL:
https://zakon.rada.gov.ua/laws/show/4651-17#Text

2 Manenko O. [HCTHTYT MOHSTHX y KpHMiHanbHOMY mpomeci. IIpotokor.ua. 2015.
URL.: https://protocol.ua/ua/institut_ponyatih u_kriminalnomu_ protsesi_ukraini/.
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BKa3aHMX o0cCi0 TpW MPOBENEHHI 3a3HAYEHHWX i YW NPUIHATTI
pillieHb; BpETyJILOBaHO MOPSIOK Mepediry CTPOKiB y KpUMiHATBHOMY
MPOBaKEHH] Ta MOPSIOK iX MPOJOBKEHHS, 3yNUHEHHs 1 TOHOBJIECHHS,
BHUPIIIEHO MUTaHHS PO3MO/IUTY MaTepiaiB KpIMIHAIFHOTO TIPOBa/HKEHHS
MDK CYIISIMH 32 BiICYTHOCTI TEXHIYHOT MOKIIMBOCTI IOCTYITY 10 € TMHOT
CYZOBO1 iH(OPMAITIHO- TENEKOMYHIKAIIIIfHOT CUCTEMH; PETJIAMEHTOBAHO
IIUTaHHS 3aTPAMaHHs 0COOM 0€3 yXBaJI CIITYOTO CYA/l Ta BXKHBAHHS
110 Hel 3am001KHOTO 3aX0/y Y BUTIISAII TPUMaHHS TIi1 BapTOIO.

6.3. 3aTpuMaHHs 0c00M B YMOBaxX BOCHHOIO CTAHY

3aKOHO/IaBYl HOBEJIM IMOJO PO3IIUPCHHS IiJICTAB 3aTPUMAaHHS
0CcOOM B YMOBaX BOEHHOTO CTaHY BUKIHKAIHM 3aHEMOKOEHHS cepell
amBokatis ' . Taka TpHBOra NPAKTHKIB 3YMOBIIOEThCS THM, IO
MIPaBOOXOPOHHI OPraHH MOXYTh 3JIOBXKUBATH CBOIMHU PO3IIMPECHUMH
IMOBHOBAXXCHHSIMH HAa OOMEKEHHS TMpaB IIIOJUHH, OCKUIBKH JaHa
miacTaBa i 3aTpUMaHHS (MOXJIMBA BTE€Ya OCOOM) TPYHTYETHCA
JuIIe Ha iXHIM Cy0’€KTHWBHIM OIHIN TOBEemiHKH ocobu. Cynosiit
MPaKTHIll  TaKOX  BiIOMI BUMAQJKH BU3HAHHSA  3aTPUMaHHS
HE3aKOHHHUM, OCKUTBKH X04a BOHO i 3/IIHCHEHO Ha MiJCTaBi MyHKTY 6
9. 1 cr. 615 KIIK VYkpainu, ogHak He OOTPYHTOBAHO MOXITHBOIO
BTCUYCI0 3 METOK YXWJICHHS BiJi KPUMIHAJIBHOI BiJOBIJAJILHOCTI
11i103proBaHoi 0co6H’.

B ymoBax [1ii BOEHHOTO CTaHy TaKOX JIFOTh HOPMAaTHBHO-TIPABOBI
aKTH, SIKi TOJaTKOBO BU3HAYAIOThH MPOLECAYPY BCTAHOBJICHHS 3aX0/IiB,
OB’ sI3aHKUX 13 OOMEXEHHSM CBOOOMIM IepecyBaHHS TpoMajsH. Tak,
3rigHo 3 1. 15 Iopsaxy BCTaHOBIEHHS OCOOIHMBOTO PEXUMY B i31Y i
BHi3/y, OOMeXeHHS CBOOOIM MEPEeCcyBaHHS TPOMAJISH, IHO3EMIIB Ta
oci6 0e3 TrpoMansHCTBA, a TAaKOXK PyXy TPaHCIOPTHHX 3aco0iB B
VYkpaini abo B okpemux ii MICIIEBOCTSX, 1€ BBEICHO BOEHHHI CTaH,
3aTBepKeHoro mnoctaHoBoro KaOinery MiHicTpiB YkpaiHu Bix
29.12.2021 Ne 1455, nependadeHo npaBo MaTpyiB Ha TEPUTOPIi, 1€
BCTaHOBJIEHO OCOOJIMBUH PEXKHUM, B YCTAHOBICHOMY 3aKOHOJITABCTBOM

' Henixoc €. SIk 3aXHCTUTH 0COOY Bil TPUBATIOrO 3aTPUMAHHS 3 HALyMAHHX MiJCTaB.
3akoH i 6i3Hec. 10.05.2022. URL: https://zib.com.ua/ ua/151372.html.
% YxBana criguoro cyami JapHULBKOro paiioHHOro cymy M. Kuea Bix 30.05.2022 y
copasi Ne 753/4987/22. URL: https://reyestr.court. gov.ua/Review/104696733
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TIOPSIIKY: «3aTPUMYBATH 1 JOCTaBISATH JO OpPraHiB abo IMmiapo3diliB
Harmionaneuoi momimii ocib, ski BudHMIX a00 BYMHSIOTH
MIpaBONOPYIIEHHS Yy MopsAaky, BcraHoBineHoMy KIIK Vkpainu...»,
«TepeBipATH B OCi0 [JOKYMEHTH, WO TOCBIT4yIOTH 0co0y,
MiATBEP/DKYIOTH TPOMAASHCTBO YKpaiHM UM CHemiadbHUU CTaryc
oco0u, Ta MEpemycTKH, a B pasi iX BiACYTHOCTI — 3aTpUMyBaTH
BIAMOBIMHUX o0Ci0 1 JOCTAaBIATH IO OpraHiB abo IMiIpO3dilIiB
HarioHanbpHoi Mol 1y1s BCTAHOBIEHHS 0cO0m» .

[epenik migcTaB s 3aTpUMaHHS B YMOBaX BOEHHOTO CTaHy,
TIOPIBHSAHO i3 MHPHHM YacoOM, PO3IIUPEHUH, OCKITBKHA 3aKOHOIaBUO
BCTaHOBJIEHA MOXKJIUBICTh 3aTPUMYBaTH OCOOy HE JIHIIE 3 IiJICTaB,
Bu3HaueHux y cr. 208 KIIK VYkpainu, a # y Bumazkax, KOidu €
MiCTaBM BBaKaTH, L0 MOXXJIMBAa BTE€Ya 3 METOI0 YXWICHHS Bix
KpUMIHAJIBHOI BiAMOBIZATFHOCTI 0COOM, MiJO3PIOBAHOI Y BUYMHEHHI
(dakTHuHO OyAB-SIKOTO BUAY 370YMHY. JloBeIeHO, IO 3aCTOCYBaHHS
JaHUX HOPMAaTHBHUX HPUIKCIB 3yMOBIIEHO JI€I0 BOEHHOI'O CTaHy i
BIAMOBITHO MOMEHTOM 1 OOCTaBHMHAMH BYHMHECHHS 3JIOYHMHY. Taka
MiJcTaBa, 30KpemMa, MOXe OyTH TMOKJaneHa B OOTPYHTYBaHHA
3aTpUMaHHS OCOOM, MiJO3PIOBAHOI y KOJIA0OpAIiiHIA [isSIBHOCTI,
MOpYIIEHH] 3aKOHIB 1 3BUYAiB BilfHM, CTBOPEHHI He mependadeHux
3aKOHOM BO€HI30BaHMX abo 30poiHMX QOpMyBaHb, a TaKOX
«HEBOEHHHX 3JI0YMHIBY» TOIILIO.

3arpuMaHHS OCOOM 3aBIKM HiATBEPIKYETHCS OOIPYHTOBAHUM
cynoBuM pimeHHsM. Tak, B yxBaii criggoro cyani lledepcpkoro
patiorHoro cymy M. Kwesa Bim 7.06.2022 y cmpaBi Ne
757/13208/22-k> cynjs 3a3HAuAE HACTYIIHE.

Crarreto 13 KoHBeHIII mpo 3aXWCT MpaB i OCHOBOITOJIOMKHHUX
cBOOOJI JIIOJAMHU BU3HAUYEHO, IO KOXEH, YW TpaBa Ta CBOOOIH,
Bu3HaHi B mi KonBeHmii, OyJli0o mOpyIIeHO, Mae TMpaBO Ha
eeKTUBHUII 3aci0 IOPUINYHOTO 3aXHUCTY B HALIOHAIBHOMY OpTaHi.

! TopsiI0K BCTAHOBIICHHS OCOGIMBOTO PEXUMY B 371y i BUi31y, 0GMEKCHHS CBOGOIH
repecy 1 BaHHS TPOMAJSH, iHO3EMIB Ta 0ci0 0e3 IpOMaasHCTBA, a TaKOX PYyXy
TpaHCHOPTHUX 3aco0iB B Ykpaini abo B okpeMux ii MiCIEBOCTSX, 1€ BBEICHO
BOEHHUH CTaH: 3aTBepA. nocranooro Kabinery MinictpiB Ykpainu Bix 29.12.2021
Ne 1455. URL: https://zakon.rada.gov.ua/laws/ show/1455-2021-%D0%BF#Text
% YxBana criguoro cyami Iledepchkoro paiion] Horo cyay M. Kuesa Bin 7.06.2022 y
crpasi Ne 757/13208/22-x URL: https://reyestr.court. gov.ua/Review/104664842
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[Homoxxenusimu ct.cT. 3,8 KoHcTuTynii YKpaiHu BCTAHOBIEHO
3acaqy BEPXOBEHCTBA IpaBa. Tak, JIOJWHA, 11 JKUTTS 1 30pOB’S,
4ecTh 1 TiIHICTh, HEAOTOPKAHHICTH 1 Oe3leKka BU3HAIOTHCSA B YKpaiHi
HaWBWINOIO  coIlianbHOO  IiHHICTIO. KoHCTHTYHIS — YKpainu Mae
HAMBHIIY IOPUAMYHY CWITy. 3aKOHH Ta iHIII HOPMAaTHBHO-TPABOBi
aKTH TpuiiMaioTbes Ha ocHOBi KoHctutynii Ykpainm i moBHHHI
Bimmosimaru 1. Hopmu Koncturytii Ykpainu € HopMaMu mpsMoi aii.
3BepHEHHS 0 Cymy A 3aXUCTy KOHCTHTYIIMHHMX TIpaB 1 cBOOOI
JIOAWHU 1 TpoMalsHuHa Oe3mocepeanbo Ha minctaBi KoHcTuTymii
YKpaiHnu rapanTyeThCsl.

Bianosimao mo cr. 55 Komcruryrii Ykpainu, mpaBa i cBoOOIH
rpoMajsHuHA YKpaiHu 3aXUIIaiThCs cygoM. CyTh TaKOTO 3aXUCTy
MOJISATaE B TOMY, 1[0 KO)KHOMY TapaHTY€EThCS MPaBO HAa OCKapKEHHS
B CY/i pillleHb, i YK O3 4iTPHOCTI OpraHiB Jep>KaBHOI BIAIM.

[pioputer nonoxeHb KoHcTuTymii Hax 3aKOHaMU Ta
Mi3aKOHHAMH aKTaMH € OYEBHIHUM Ta HE MiJUISATae JOBEICHHIO.
Oxpim iHmoro, me minrBepmkerno y pimernni €CIIUI y cnopasi
«IIponina mpoTu YKpaiHm» Ta IHIINX CIPaBax.

Biamorigao 10 c1.3 3akony Ykpainu «IIpo cynoycrtpiii i craryc
CYIIiB», 3aBIAHHSAM Cydy € 3IIACHEHHs MpaBOCYAIS Ha 3acajax
BEPXOBEHCTBA  TpaBa, 3a0e3ledeHHss KOKHOMY TIpaBa Ha
CIpaBeUIMBUH Cyn Ta TMoBary 1O IHIOMX @paB 1 cB0OOJ,
rapaHToBaHuX KOHCTUTYIi€I0 Ta 3akOHaMU YKpaiHH, a TaKoxX
MDKHapOIHUMH JOTOBOpPaMH, 3rofia Ha 000B’I3KOBICTh SKUX HajgaHa
BepxoBHot0 pagoro Ykpainu.

3rigHo 3 n.18 4.1 cr. 3 KIIK VYkpainu cniguuit cynas - cyaas
Cymy Tiepmoi 1iHCTaHINi, 1O TIOBHOBRXEHb SKOTO HAJIe)KHUTh
3NIHCHEHHS y TOPAAKY, nepeabaueHomy muM Kopaekcom, CynoBOro
KOHTPOJII0 3a JOTPUMAHHSM IIpaB, CBOOOJ Ta iHTEpeciB 0cib y
KPUMiHATbHOMY NPOBAKEHHI.

Crigunii cyzyist 3000B’s13aHANA 3BUTHHUTH 11030aBIIEHYy CBOOOIH
0co0y, SIKIO OpraH Jep>KaBHOI Biaau YW Ciyxk00Ba 0co0a, mijx
BapTOIO0 SKUX TPUMAETHCA I 0co0a, HE HANACTh CYAOBE PillICHHS,
sIKe HaOpajlo 3aKOHHOI CHiIH, a00 He MOBeIe HasABHICTH I1HIIHX
MIPaBOBHUX ITiJICTAB IS T030aBIIEHHS! 0cOOU CBOOOIH.

Bigmosigao 10 u. 1, 2, 3 ct. 206 KIIK Ykpainu kokeH ciiguuii
Cynns CcyAy, B MeXax TEpPHUTOPiadbHOI OPUCIUKII  SKOTO
3HaXOOUTHCS 0co0a, SKa TPUMAETHCS TiJ BapTOI0, Ma€ IPaBo
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[IOCTAHOBUTH yXBajly, $KOIO 3000B’s3aTH  OyAb-SKAA  Opraf
Jep>KaBHOI BIagW 4M CIYKOOBY 0coOy 3a0e3leunTH IO0Aep:KaHHS
[paB TaKoi 0COOH.

Skmo chmigumii Cynnas OTpUMYy€E 3 OyIb-SKHAX JDKEPEN BiJOMOCTI,
SIKi CTBOPIOIOTH OOTPYHTOBAHY IiJ03pY, 1[0 B MEXaX TEPUTOPiaTbHOI
IOPUCOMKLI Cydy 3HaXoAMThCs ocola, mo30aBieHa cBOOOAU 3a
BIJICYyTHOCTI CYZIOBOTO pillIeHHS, SIK€ Ha0pajo 3aKOHHOI Crith, abo He
3BUIbHEHA 3-T117] BapTH IIICJIsI BHECEHHS 3aCTaBH B YCTAHOBJICHOMY
uuM Koznekcom mopsiaxy, BiH 3000B’s3aHHI [MOCTAaHOBUTH yXBaly,
SIKOI0 Mae 3000B’s3aTH OyIb-SKMH OpraH AEp>KaBHOI BIagu YU
CIIy»00BYy o0coOy, TiJ BapTOIO SIKHX TPUMAETHCA 0c00a, HeraitHo
JOCTaBUTH IF0 OCOOY J0 CIIAUOTO CyIAi JUis 3’sSCyBaHHS TiJICTaB
no30aBieHHs cBOOOIH.

BignoBimro mo 4.1 c1.208 KIIK VYkpainu, yrmoBHOBaXkeHa
cinyx0oBa ocoba Mae mpaBo 0e3 yXBal CHIIYOTO CYAI, CYIY
3aTpuMaTd 0coOy, MiO3pIOBaHy y BUMHEHHI 3JI0YMHY, 32 SKHHA
nependOadeHe TOKapaHHS y BUAI TO030aBICHHA BONi, JHIIE Y
BUTIAJIKAX:

1) sxmo 10 ocolOy 3acTayid Miji 4aCc BYMHEHHS 3JI0UMHY abo
3aMaxy Ha Moro BUMHEHHS;

2) sIKIIo Oe3MocepenHbO MiCIs BUMHEHHS 3JI0YMHY OYCBHIICID, B
TOMY YHCJi MOTEpHijnid, a00 CyKyIHICTh OYEBUAHMX O3HAK Ha TiMi,
Olls31 YU MicIi moxii BKa3ylOTh Ha Te, IO caMe I ocoba MIOHHO
BUYMHUIIA 3JI04HH;

3) AKIo € OOTpyHTOBAHI IMiJICTaBH BBAXKATH, 1[0 MOXKIIMBA BTEYA 3
METOI0 yXWIEHHA Bil KpPHUMiHAIbHOI BiAMOBiZAIBHOCTI o0OCOOH,
MJO3PIOBAHOT Y BYMHEHHI THKKOTO ab0 OCOONHMBO TSHKKOTO
KOPYMIIIHOTO 3JI0YMHY, BITHECEHOTO 3aKOHOM JIO IIiACIHIiTHOCTI
HamionansHOr0o aHTHKOPYMLiHOTO 010p0 YKpaiHu;

4) K110 € OOTPYHTOBAHI MiJICTAaBH BBaXKATH, 110 MOXKJIMBA BTEYA 3
METOI0 YXWIEHHS Bil KpHUMIHaIbHOI BIAMOBIAAIBHOCTI 0CO0OW,
M1 703pIOBaHOT y BUYMHEHHI 3JI0YHHY, nepeadaueHoro
crarTsiMu 255, 255-1, 255-2 KpuMiHansHOTO KOJeKCcy YKpaiHH.

Oco0MMBOCTI 3aTpUMaHHSI OKpEMOI KaTeropii 0cid BU3HAYAIOTHCS
rimaBoro 37 mporo Komekcy.

Bigmosigao n0 4.5 c1.208 KIIK Ykpainu, npo 3aTpuMaHHs 0CO0H,
MMiJJO3PIOBAHOT Yy BYMHEHHI 3JI09MHY, OOOB’SI3KOBO CKJIQAEThCA
MIPOTOKOJI, B SIKOMY, KpiM BiIOMOCTeH, mependadenux crarreo 104
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uporo Kozgekcy, 3a3Ha4aroThes: Miclle, JaTta 1 TOYHUHA Jac (ToauHa i
XBWIMHHU) 3aTPUMaHHS BiJIIIOBIJHO JI0 MOJIOKEHB cTatTi 209 11010
Kopekcy; migcraBu 3aTpuMaHHS; pe3yibTaTH OCOOMCTOTO OOLIYKY;
KJIOTIOTAHHS, 3as/BH YW CKApTd 3aTPUMAHOTO, SKIIO TaKi HAJIXOJIVIIN;
MOBHUH Tepellik MpolecyalbHUX MpaB Ta 000B’SA3KiB 3aTPUMaHOTO.
VY pasi Ko Ha MOMEHT 3aTpUMaHHS Npi3BHLIE, iM’s, MO OATHKOBI
3aTpUMaHOl 0COOM HE BiIOMi, y TIPOTOKOJI 3a3HAYAETHCS TOKIIATHII
ommc Takoi ocoOW Ta moiydaerbes i porosHiMok. [IpoTokon mpo
3aTpUMaHHA MiAMUCYETHCS 0C00010, IKa HOTo CKiIaja, i 3aTpUMaHuM.
Komist npoTokoay HeraHO miJ PO3NUC BPYYA€ThCS 3aTPUMAHOMY Ta
HAJICUIIAETHCS TIPOKYPOPY.

CBoeyacHe 1 TouHe (QIKCYBaHHA 3aTPUMaHHA € BaKIHUBOIO
rapaHTi€ero 3a0e3neueHHs paBa Ha cBobony,
rapanToBaHoro crarrero 29 Koucturymii Ykpainu ta ctarrero 5
KonBeHLii mpo 3axucT mpaB JIOAMHU 1 OCHOBOIOJOXHUX CBOOO/I.
BigcytHicTe mpoTokony 3aTpuMaHHsS a00 HETOYHI BiJOMOCTI,
BHECEHI y TakUi NPOTOKOJ, € MOPYIIEHHSIM IpaBa Ha cBobOony,
OCKUIbKH CBO€YacHE 1 TOYHE (piKCyBaHHS 3aTPUMaHHS € BaYKIHBOIO
TapaHTi€lo BiJl MOPYIICHHS 1HIIUX TpaB OCOOH.

3rigHo 3 4. 4 ct. 213 KIIK VYkpainu ymoBHOBaXkeHa Ciry>k00Ba
ocoba, 1m0 3mificHWIA 3aTpUMaHHS O0COoOM, 3000B's3aHa HETaitHO
MOBIIOMUTH TIPO 1€ OpraH (YCTaHOBY), YIOBHOBaKCHUH 3aKOHOM Ha
Ha/JaHHs 0e30IUIaTHOT MPaBOBOI JOMIOMOTH.

Bigmosizno g0 4. 4 cr.208, m6 43 cr.42 KIIK
Ykpainu migo3pioBaHdl, 3aTpUMaHUil Ma€ TMpaBa BHMAaraTe
nepeBipku 00TPYHTOBAHOCTI HOTO 3aTPUMAaHHSL.

6.4. ApeliT MaiiHa B YMOBaX BO€HHOI'O CTAHY

Bignosinno o HopMm 3akony VYkpainm «lIpo mepenauy,
MIPUMYCOBE Biguy>keHH:S ab0 BUIIYYEeHHS MaifHa B yMOBax MpPaBOBOTO
PEeXHMy BOEHHOTO UM HAJ3BHYAHOTO CTaHY» ' MICTHTh JIMII
MOHATTS «IIPUMYCOBE BiIUyKEHHS MaiiHa» Ta «BUIIyYEHHS MaifHay.

' 3akon Ykpainu «IIpo nepenady, IpuMycoBe BifdyKeHHs a00 BUIyYeHHs MailHa B
yMOBaxX MPaBOBOIO PEXHMY BOEHHOTO YH HaA3BHYANHOTO cTaHy». Bimomocrti
BepxoBHoi Panu (BBP), 2013, Ne 15, c1.99 URL:
https://zakon.rada.gov.ua/laws/show/4765-17#Text
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[IpumycoBe Bigdy)KeHHS MaifHa - 1MO30aBJICHHS BJIAaCHUKA IpaBa
BJIACHOCTI Ha I1HIWBIAyadbHO BU3HAYCHE MaWHO, 110 nepedyBae y
npuBaTHIH ab0 KOMYHalbHIHl BIAacHOCTI Ta SKE NEPEXOOUTH Y
BJIACHICTh JIEpXKaBH [UIi BUKOPUCTAHHS B YMOBax IIPaBOBOTO
PEKUMY BOEHHOTO 4YM HAA3BHYAHOTO CTaHy 3a YMOBH
MOMEPEeHHOr0 ab0 HACTYMHOrO MOBHOTO BiJIIKOAYBaHHS HOTO
BapTOCTI.

BuiydeHHss MaifHa - 1030aBIICHHS JIepXKaBHUX IIAMPUEMCTB,
JepaBHUX TOCMOJAPChKUX 00 ’€IHAaHb IIpaBa TOCIOJAPCHKOIO
BilaHHS a00 ONEepaTUBHOTO YIIPABIIHHS iHIWBIAyalbHO BUZHAYEHUM
JepKaBHIM MaifHOM 3 METOI0 HOoro mepeaadi s moTped nep’kaBy B
yMOBax IPaBOBOT0 PEKUMY BOEHHOTO UM HaJ[3BUYafHOT'O CTaHYy.

Ipoueaypa apemrty pernamentosana I'nasoro 17 KIIK Vipainn'.
ApemiToM MaiHa € THMYacoBe, 10 CKaCyBaHHA Yy BCTaHOBJICHOMY
uuM KojekcoMm nopsiiky, mo30aBiIeHHs 3a YXBAJIOK CIIITYOTO CYJII
abo cyay mpaBa Ha BiIUyKEHHs, pPO3IOPS/KEHHS Ta/abo
KOPUCTYBaHHS MalHOM, IIOAO SKOTO iCHy€ CYKYIHICTh IiACTaB 4H
pPO3yMHHUX TiJ03p BBaXKAaTH, M0 BOHO € JOKa30M KPHUMiHAJIEHOTO
MPaBOIOPYIICHHS, MiIrae crielianbHiil KoH(ickawii y migo3pioBaHoro,
00BHMHYBau€HOTO, 3aCyDKEHOro, TpeTix ocib, koHdickamii Yy
IOpUANYHOI  0coOHM, Ui 3abe3nedeHHs IMBUIBHOTO — II030BY,
CTSITHEHHS 3 IOPUANYHOI 0COOM OTpPHUMaHOI HEMPaBOMipHOI BUTOIH,
MOUBOi KoHQickamii MaiHa. ApemT MailHa CKAacOBYETHCS Y
BCTaHOBJIEHOMY LM KozmekcoM mopsizky.

3aBmaHHSAM apemTy MaiHa € 3amoOiraHHs MOJKJIMBOCTI HOTO
MPUXOBYBAHHSI, MOLIKOPKEHHS, INICYBaHHs, 3HHUILEHHS, NEPETBOPEHH,
BimuyxkeHHs. CHiguuid, MPOKYpOp TIOBHHHI BXXHUTH HEOOXiTHUX
3axXO07[iB 3 METOI BUSIBJICHHS Ta PO3LIYKY MaiiHa, Ha SIKE MOXe OyTH
HAKIaJCHO apellT Yy KpUMIiHaJbHOMY MPOBAKCHHI, 30KpemMa
IuUIsIXoM BUTpeOyBaHHS HeoOXimHoi iH(opmanii y HamionanasHoro
areHTcTBa YKpaiHM 3 NMUTAHb BUSBIICHHS, PO3IIYKY Ta YIPaBIiHHS
aKTHBAaMH, OJICPKAHUMH BiJl KOPYNUIHHMX Ta IHIIUX 3JIOYUHIB,
IHIINX Jep’KaBHUX OPraHiB Ta OPraHiB MiCLIEBOTO CaMOBPSIYBaHHS,

! KpuMinansHuii mporiecyansHuii konekc Ykpainum. Bizomocrti Bepxosnoi Panu
Vkpaiun (BBP), 2013, Ne 9-10, Ne 11-12, Ne 13, cr.88 URL:
https://zakon.rada.gov.ua/laws/show/4651-17#Text
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¢i3nuHNX 1 fopuangHUX 0ci6. Chiguuii, MPOKypoOp MOBHHHI BXXHUTH
HEOOXIIHUX 3aXOJIB 3 METOI0 BUSBJICHHS Ta PO3IIYKY MaifHa, Ha sSKE
Moke OyTHW HaKJIaJAEHO apemT y KpUMiHaJbHOMY MpPOBaKEHHI,
30KpeMa IIIIXOM BUTpeOyBaHHA HeoOximHol iHpopMmamii y
HamionansHoro areHrctBa YKpaiHM 3 NHUTaHb BHUSIBICHHS, PO3LIYKY
Ta YOPAaBIiHHS aKTUBAaMH, OJCPKaHUMHM BiJ] KOPYNLIHHUX Ta IHIINX
3JIOYMHIB, IHIIMX JAEpXKaBHUX OpPTraHiB Ta OpraHiB MiCIIEBOTO
CaMOBpSAyBaHHS, PI3UYHMX 1 OPUANIHHUX OCi0.

Tak, B yxBami J[3ep>KMHCHKOTO PaliOHHOTO CYyIy M. XapKOBal
CyIIs 3a3Havae, IO y CyIy € JOCTaTHI ITJICTaB BBaXKaTH PO
ICHYBaHHS pPH3HKIB Ta pealbHUX 3arpo3 3HUINEHHS THMYacoBO
BHJIyYCHOTO MaifHa, a TAKOX 3HUILEHHS CIiZ0BOT iHpOpMarIii.

Bkazani mpeaMeTd MarOTh JIOKa30BE€ 3HAYEHHS 3a JaHUM
KpUMiHAJIBHUM TIPOBA/DKEHHSIM, BU3HAHE PEYOBHUM JIOKA30M MOXKE
CIPUATH PO3KPUTTIO AAHOTO KPHUMIHAIBHOTO IMPaBOMOPYIICHHS Ta
MPUTATHEHHIO BUHHHUX OCi0 O KPHUMiHAJBHOI BiJIOBINaIbHOCTI, a
TaKOXX Ma€ 3HaYSHHS JJIS BCTAHOBIICHHS iCTHHHM TIiJI 9ac JOCYIOBOTO
pOo3CiiayBaHHS.

Tak, BigmoBigHo m0 Bumor 4. 2 cr. 170 KIIK VYkpainu cmimgumii
CYIUIsl HaKJIaJa€ apelT Ha MaifHO y BUTIISAI pedeid, SKIIO € JOCTaTHI
ITICTAaBA BBA)KATH, III0 BOHH BIAMOBINAIOTH KPUTEPISAM, 3a3HAUCHIM
y 4. 2cr. 167 KIIK VYkpaiau, TOOTO milIyKaHi, BUTOTOBJICHI,
MPUCTOCOBaHI YM BHKOPUCTaHI AK 3aCOOM YM 3HApAAAS BUMHEHHS
KPUMIHAJIEHOTO MPaBONIOPYIIEHHS a00 30eperiii Ha co0i Horo cimiaw;
HaOyTi B pe3yJbTaTi BUYMHEHHS KPUMIHAIBHOTO IPaBOMOPYIIECHHS,
IOXOAM Bix HHMX, a0 Ha ske OyJno chopsMOBaHEe KpHUMiHaJIbHE
MIPaBOIIOPYIIEHHS.

Kpim Toro, BimmosigHo mo Bumor cT. 170 KIIK VYkpainu, apemt
MaliHa MOXe mependadaTd 3a00poHY Ui 0COOM, Ha MaWHO SIKOI
HaKJIaJeHO apellT, iHIoi 0co0H, y BOJIOAIHHI K01 nepeOyBae MaiiHoO,
pO3MOPSKATHCE  OyIb-KMM  YHMHOM  TaKMM  MadHOM  Ta
BUKOPUCTOBYBaTH Horo. 3a00poHa Ha BUKOPUCTAaHHS MaiiHa, a
TaKoXX 3a00poHa PO3MOPAMKATHCA TaKUM MAaHHOM MOXYTh OyTH
3aCTOCOBaHi JIMINE y BUMAAKAaX, KOJMM IX HE3aCTOCYBaHHS MOXKeE

! VxBana [I3epMHCHKOro paioHHOro cyxy M.XapkoBa Bim 26 kitas 2024 poky.
CmpaBa Ne 638/7523/24 URL: https://reyestr.court.gov.ua/Review/118646731
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TIPU3BECTH IO 3HUKHEHHSI, BTPATH a00 IOIIKOKEHHS BiIITOBITHOTO
MaitHa a00 HacTaHHS IHIIMX HACIHIAKIB, Ki MOXYTh IEPEUIKOKATH
KpUMiHAJIEHOMY TIPOBPKEHHIO.

Bignosimao g0 cr.ct. 168 u. 2,236,237 KIIK Ykpainn, TiM9acoBe
BIJIyYEHHsI MaiiHa: pedyer Ta TOKYMEHTIB, SIKi MArOTh 3HAYEHHS LIS
KPUMIHAJIEHOTO MPOBAPKEHHS, MOXKE 3/IIMCHIOBATUCH TAKOX IIij] 9ac
o0mIyKy Ta orsiay. ToMy THMYacoBe BIITydYeHe MaHHO MOYKE HAJIEXKaTH He
TUTHKH T1103proBaHoMy (4. 1 cr. 167 KIIK Ykpainu), a i iHmmm ocodam.

3aBoaHHSAM apelTy MaiHa € 3amo0iraHHs MOXKIMBOCTI HOTO
TIPUXOBYBAHHS, TOIIKO/DKEHHS, TICYBaHHS, 3HUILECHHS, IEePETBOPEHH,
BimuyxenHa. Chigumii, TPOKypop TOBHHHI BXHUTH HEOOXiTHUX
3aX0fiB 3 METOI0 BUSBJICHHS Ta PO3LIYKY MaiiHa, Ha SIKE MOXe OyTH
HaKJIaJIeHO apemT Yy KPUMIHATBbHOMY MpPOBaKEHHI, 30KpeMa
IUIIXOM BUTpeOyBaHHS HeoOXimHoi iHdopmarii y HamioHamsHOTO
areHTcTBa YKpaiHU 3 NMUTaHb BUSBIICHHS, PO3IIYKY Ta YIPaBIiHHS
AKTUBaMU, OJCP)KaHUMH BiJl KOPYMIIHHWAX Ta IHIIUX 3J0YHHIB,
IHIIMX JIep’)KaBHUX OpPTaHiB Ta OpPTaHiB MiCIIEBOTO CaMOBPSTyBaHHS,
¢i3nuHNX 1 fopuarndHUX 0ci6. Chiguuii, MPOKypop MOBHHHI BXXHUTH
HEOOXITHUX 3aXOJIB 3 METOIO BUSBJICHHS Ta PO3IIYKY MaifHa, Ha sSKE
MOke OyTHM HaKJIaJeHO apemT y KPUMIHATFHOMY NpOBaKEHHI,
30KpeMa IIIIXOM BUTpeOyBaHHA HeoOximHoi iHpopMmamii y
HamionansHoro areHtrctBa YKpaiHM 3 NHUTaHb BHSIBICHHS, PO3LIYKY
Ta YOPAaBIiHHS aKTUBAMH, OJCPKaHUMHM BiJ] KOPYNIIHHUX Ta IHIINX
3JIOYMHIB, I1HIIMX JAEpXKaBHUX OpPTraHiB Ta OpPraHiB MiCIIEBOTO
CaMOBpSAyBaHHS, PI3UYHMX 1 OPUAUIHHUX OCi0.

Apemt MaifHa IOIyCKa€eThCs 3 METOIO 3a0€e3MeUeHHS:

1) 30epexeHHs peUOBUX TOKA3IB;

2) cnenianpHOI KOH(ICKaIIii;

3) koH(ickamii MaitHa sSK BHIYy TIOKapaHHsS a0 3axofmy
KPUMiHAIBHO-IIPABOBOTO XapakTepy M0N0 IOPHINIHOI 0c0o0H;

4) BIAIIKOTyBaHHS IITKOIW, 3aBAAHOI BHACIIIOK KPUMIHAIHHOTO
MPaBONOPYIICHHS (UUBIIBHUI MMO30B), YH CTSATHEHHS 3 FOPUAWYHOI
0co0u OTpUMaHOi HENPaBOMIPHOT BUTOJIH.

VY Bumaaxy, nependadueHOMY IMYHKTOM | YacTHHH JIpyroi i€l
CTaTTi, apemT HaKIAAacThcsl Ha MalHO Oymb-akoi (izuuHOoi abo
FOPUJMYHOI 0COOM 3a HASBHOCTI JOCTATHIX IMiJCTaB BBaXKAaTH, IO
BOHO BIANOBiZa€ KPHUTEpisM, 3a3HaUYeHUM Yy CTaTTi 98 1BOTro
Konexcy.
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BigmoBigno mo 4. 1ler.170 KIIK VYkpainu, 3a06opoHa abo
OOMEKEHHSI KOPUCTYBAHHSI, PO3MOPSKEHHST MAalfHOM MOXYTh OyTH
3aCTOCOBaHi JHIle Yy pasi, KONA ICHYIOTh OOCTaBHHH, SKi
HiATBEPHKYIOTh, IO X HE3aCTOCYBaHHS NPU3BEAE A0 IPUXOBYBAHHS,
MOLIKO/DKEHHsI, IICyBaHHsS, 3HUKHEHHS, BTpaTH, 3HHUIICHHS,
BHKOPHCTaHHS, IEPETBOPEHHS, TIepeCyBaHHs, IIepeaadi MaifHa.

3rimro 3 4. 5 cr.171 KIIK VYxkpainu, KJIOMOTaHHS CIIiI40TO,
MPOKypopa HpO apelT THUMYacOBO BHJIYYEHOTO MaifHa MOBHHHO
OyTH TOAaHO HE TMi3HIIIE HACTYMHOro poOOYOro IHS Micis
BUJIyYEHHsS] MaifiHa, iHaKIle MaifHO Mae OyTHM HETailHO MOBEPHYTO
0c001, y K01 #oro OyJI0 BUIYUEHO.

3rigno 3 4. 2 c1.173 KIIK Ykpainu, npu BUpilIeHHI TUTaHHS PO
apelT MaifHa CITiJuui cyazs, CyJ TIOBUHEH BPaXOBYBATH:

1) mpaBoOBy miacTaBy [UIA apemTy MaiiHa;

2) MOXJIUBICTH ~ BUKOPUCTAaHHS  MaiHa K  JOKazy ¥y
KPUMiHAIbHOMY MPOBA/KEHHI (AKIIO apellT MaifHa HaKIagaeTbes y
BUMAJIKY, mependadeHoMy NMyHKTOM | yactuHm apyroicrarti 170
uporo Konekcy);

3) HasBHICTP OOTPYHTOBAaHOI MTINO3pH Yy BYMHEHHI 0CO0OI0
KPUMIHAIBHOTO MPAaBOMOPYILIEHH a00 CyCHiIbHO HEOE3MEeYHOro
JUSTHHS, 110 MiJNaJae IMiJ] O3HAKH JisHHS, MepeI0aueHOro 3aKOHOM
YkpaiHu mpo KpUMiHAJIBHY BiANOBiNAIbHICTD (SIKIIO apemT MaiiHa
HaKJIaIa€ThCs Y BUTIA/IKAX, TTepeadadeHux 1.11. 3, 4 4. 2ct. 170 mporo
Kopexkcy); 3-1) MoxximBicTh crienianbHOl KoH(icKalii MaiiHa (SIKIIO
apelT MaiiHa HaKJIaJa€TbCsl Y BUMAMKY, epe10adyeHOMY IyHKTOM 2
yactunu apyroi crarti 170 uporo Konekcy);

4) po3Mip IIKOIW, 3aBAAaHOI KPUMIHAIGHUM TIPaBOIIOPYIIICHHSM,
HENpPaBOMIpHOI BUTOJH, SKa OTPUMaHa IOPUANYHOIO 0CO00I0 (SIKILO
apelIT MaiiHa HaKJIaJaeThes y BUMIAJIKY, epeadadeHomy 1. 4 4. 2 CT.
170 meoro Konekcy);

5) pO3yMHICTh Ta CHiBPO3MIpHICTh OOMEXEHHS TpaBa BIACHOCTI
3aBJaHHSAM KPUMiHAJIBLHOTO MIPOBAIXKECHHSI.

6) HACHIAKK apemTy MaifHa A7 MiZ03PIOBAaHOTO, OOBHHYBAa4YEHOTO,
3aCyIKEHOT0, TPETiX OCi0.
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6.5. 3ano0ixkHi 3aX0A1 B yMOBaX BOEHHOI'0 CTaHYy

B yMoBax BOEHHOTO CTaHy OKpeMoi yBarm MoTpedye po3riisi
[UTaHHS TPO TIPOJOBKEHHS CTPOKIB TpPUMaHHS IIiJl BapTOIo.
BigmoBigHo g0 m. 2. cr. 615 KIIK VYkpainu, ctpok il yxBanu
CIITIOTO CyIJIi PO TPUMAHHS IIiJ] BAPTOIO UM MTOCTAHOBH KEPiBHUKA
Oprany TpPOKypaTypH Tpo TPUMaHHA IIiJ BapTOI0, NPUHHATOI
BIAMOBITHO IO BUMOT Ta 3 ypaxyBaHHSIM OOCTaBHH, IepeadadeHux
LI€I0 CTAaTTe0, MOXE OyTH TPOAOBKEHHH JO OIHOTO MiCSIs
KEpIBHUKOM BITIOBITHOTO OpraHy MPOKYypaTypu 3a KIIOMOTaHHIM
MpOKypopa abo 3a KIOMOTaHHSM CJiYOro, TOTO/UKCHUM 3
npokypopoM. CTpoK TpUMaHHS IiJi BAPTOK MOXE MPOOBKYBATHCS
HEOJIHOPA30BO B MEXaxX CTPOKY J0CYIOBOIO PO3CIiayBaHHS.

IIpn mpomy, BigmoBimHO mo m. 3 4.l cr. 615 KIIK VYkpainu,
IMTaHHS TPO TPOJOBXKEHHS CTPOKY TpPUMaHHS TijJ BapToMO,
OPOKYpOp, Yy BHNAAKYy BiACYTHOCTI 00 €KTHBHOI MOXKIHMBOCTI
MOJIAJIBIIOT0 MPOBEACHHS, 3aKIHYCHHS JOCYJIOBOTO PO3CIilyBaHHS
Ta 3BEPHEHHS JI0 CyIy 3 OOBHHYBaJbHHM aKTOM, KJIIOMOTAHHIM IPO
3BIIbHEHHS ocobu BiX KPUMIHAJFHOT  BIIOBIAAIBHOCTI,
3000B’s3aHUN BUPIMIUTH IO TPUHHATTSA DIlIEHHS NMPO 3YMHHEHHS
JIOCYIOBOTO po3ciinyBaHHsA. [IpoTe, mo3a yBarow 3aKOHOAABIIS
3QUIIAIOCA THUTAHHA WIOAO MOMJIHMBOI CHTYyallii, KOJH CTPOK
TPUMAaHHS Ml BapTOK MOXXE IEPEBUIIUTH CTPOK JOCYIOBOIO
PO3CIiyBaHHS B THX NMPOBAKEHHSX, B SIKUX MPUIAMAIOCS PillIEHHS
Mpo  3yNHHEHHS JOCYIOBOI'O  PO3CIiAyBaHHS, ajKe CTPOK
JIOCYIOBOTO PO3CIiTyBaHHA B TaKOMY pasi, BiAMmoBimHO a0 1. 3 4. 1
cT. 615 KIIK, 3ynuHs€ThCS, a CTPOK TPUMAHHS T1iJ BAPTOO — Hi .

AHami3 cyZoBOI NMPaKTHUKU MO0 PI3HUX ACHEKTIB 3amo0iKHUX
3aX0JliB B YMOBaX BOEHHOTO CTaHy JO3BOJS€ 3pOOUTH TEBHI
y3araJbHEHHS ii eBojroIii. Tak, y mepury 4epry MpUBEpPTaE yBary
MIOIINPEHICTh PO3TISALY KJIOMOTaHb y AWUCTAHIIMHOMY peXuMi abo
0e3 ydJacTi MiJ03pIOBaHOT0, OOBHHYBAYEHOTO, KM TPHUMAETHCS ITi]T

! Muxaiinenxo Bipa. EBomiolis cy0BOI IPAaKTHKH Y KPHMIHAILHOMY IIPOBAKCHHI
B yMOBaX  BOEHHOr0  craHy: 3amoObkui  3axomu.  URL:  https://
yur-gazeta.com/publications/practice/sudova-praktika/evolyuciya-sudovoyi-praktiki-
u-kriminalnomu-provadzhenni-v-umovah-voennogo-stanuy zapobizhni-zahodi.html
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BapTo1o. lle cTocyeThcst HaBiTh THX PETIOHIB, J€ HE BENUCS aKTHUBHI
OotioBi mii. 3akoHoM «IIpo BHeceHHS 3MiH a0 KpumiHambHOTO
MIPOIECYaTBHOTO KOJIEKCY YKpaiHH IIOA0 YAOCKOHAJIEHHS MOPSIKY
3MIACHEHHS] KPUMIHAJBLHOTO TIPOBA/DKEHHS B YMOBaX BOEHHOIO
CTaHy» 3alpoNOHOBAHO JOMOBHUTH YacTHHY Apyry craTti 336 KIIK
YkpaiHu ClIOBaMH «KpIM BHUMAJKIB 3JIHCHEHHS JUCTAHI[IHHOTO
CYJIOBOTO TPOBA/KEHHSI B YMOBaX BOEHHOTO cTaHy». Lleii 3akoH OyB
nporosocoBarnii BepxosHoro Pamoto Ykpaiau 14 kBiTHs 2022 poky,
aje CTaHOM Ha Yac BMHECEHHS aHAJTi30BaHMWX DIIIEHb i MiATOTOBKH
LOTO JTOCIiKEHHS He HaOpaB YUHHOCTI .

Buknrkana BIHHOIO €BOJIOIS MPOLECYaTbHOIO 3aKOHOJABCTBA
Mpu3BeNa J0 TOro, 10 Ha ChOTOHINIHIN JIeHb NapalelbHO ICHYIOTh
JBa TIOPSAKH 3MIiHU 3amo0iKHOTO 3aXO0Nly — 3araJIbHUA TOPSIOK,
niepenbauenuii cr. 201 KIIK Ykpaiawm, Ta 0cOOMUBHIA TOPSIOK TIif
yac 3MiHCHEHHS KPUMIHAJIHHOTO TPOBA/KEHHS B YMOBaX BOEHHOTO
crany, 3akpiruieHuid y ct. 616 KIIK VYkpainu. Ilpu 3arambHOMYy
NOpSAKY 3 KJIOMOTaHHAM TMPO 3MiHY 3aloO0DKHOTO — 3aXO0ny
Oe3mocepeHbO 0 CYAy MOXKYTh 3BEPHYTHCS SIK IIiI03pIOBaHUIA,
OoOBHMHYBaueHUi, Tak 1 HOro 3axWUCHHUK. Y JPyroMy BHUIAJAKY
3aXUCHUK HOPMAaTHBHO HE BKJIIOYEHHH 3aKOHOIABIIEM O TEperiKy
Ccy0’eKTiB, SKi MaloTh CTaBUTH TUTaHHA TPO CKacCyBaHHS
3aro01KHOTO 3aX0/y.

B ekcrpaopauHapHiil mpolieaypi BiAoBiAHE 3BEpHEHHS Mae OyTH
aJpecoBaHe TPOKYpOpYy, SKHM, Mae TpaBo (a He 3000B’sI3aHUIT)
3BEPHYTUCS JO CIIiT4oro cyami abo cyAay 3 KIIOMOTaHHSM IIpO
CKacyBaHHSA 3alo0iKHOTO 3axoxy. C€IWMHAM BHITAAKOM IPSMOTO
3BepHEHHS J0 CIIiIYOrO CyAli, CyAy € HeoOXiJHiCTh 3armoOiKHOTO
3aX0Jly Y BUTIISI JIOMAIIHBOTO apellTy Ha 0COOMCTE 3000B’I3aHHS B
MICIIIX BEJICHHS aKTUBHUX OoiioBux miit. [Ipum oMy, SKIIO B
nopsiaky cr. 201 KIIK Ykpainu cnigumii cynns, cyn 3000B’s3aHUiMA
PO3TIISIHYTH KJIOMIOTAHHS IMiJJO3PIOBAHOT0, OOBHHYBAYCHOTO, TO TPU
3actocyBaHHi 4. 6 cT. 616 KIIK VYkpaiam MoBa iime mpo mpaBo

! Muxaiinenxo Bipa. CynoBa HpakTHKa 3 MHTaHb 3aMOBDKHEX 3aXOIiB B yMOBAX
BOEHHOTO CTaHy. URL:
https://lexinform.com.ua/yuridychna-praktyka/sudova-praktyka-z-pytan-zapobizhny
h-zahodiv-v-umovah-voyennogo-stanu/
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CITIUOTO CyAmi, CyAy pO3TIIAHYTH II¢ NHTaHHA. 100To cama
HasBHICTH CYJOBOTO KOHTPOJIIO € JUCIIO3MTHBHOIO W mepedyBae y
IpsAMiii 3aeXKHOCTI Bia AMCKpelii mpokypopa'.

Mertoro 3MmiHM 3amoOiXHOro 3axogy B mopsaky cr. 616 KIIK
VYkpaiHu € mpoxoaKeHHsl BIHCHKOBOT CIy»KOW 3a MPU30BOM Tij 4ac
MoOimi3alii, Ha OCOOJMMBHI TEPioA, a SIKIIO TOBOPHTH PO 3MiHY
3amo0IKHOTO 3aXOAy Y BHUIUIANI 3aCTaBH - BHKOPHCTAHHS KOIITIB,
IepeJaHnx y 3acTaBy (B TOBHOMY 00Cs31 a00 dYacTKOBO), IS
BHECEHHS Ha crielianbHi paxyHkd HarioHanpHOTO 0aHKY YKpaiHu
Uil wined o0opoHM YKpaiHM. Anle y MUPHHUX YMOBax 3MiHY
3armo0KHOTO 3aX0Iy MOXYTh 3YMOBUTH OyAb-siIKi OOCTaBHHH, SIKi
BILTMBAIOTh Ha HOTO peatizallito.

! Muxaiinenxo Bipa. CynoBa HpakTHKa 3 MHTaHb 3aMOBDKHEX 3aXOIiB B yMOBAX
BOEHHOTO CTaHy. URL:
https://lexinform.com.ua/yuridychna-praktyka/sudova-praktyka-z-pytan-zapobizhny
h-zahodiv-v-umovah-voyennogo-stanu/
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TEMA 7. IPABHUYA TOIIOMOI'A B
KOHCTUTYIIMHOMY CYAOBOMY ITPOLECI

7.1. Memooonozis 00cniodceHHss KOHCMUmMyyilHoco npasa Ha
npoghecitiny npasHuuy 0onomogzy.

7.2. Ilousamms, 3micm i Mmicye KOHCIMUMYYIHO20 Npasa Ha
npogecitiny npasHuyy 00NOMo2y 6 cucmemi eaparmii npas i
60000 I0OUHU MA 2POMAOSIHUHA.

7.3. IlopisnanvHo-npagosuii aunaniz ymoe Habymms cmamycy
aosoxama sAK npogecitinozo cyd’ekma HAOAHHA KEaANiPiKosaHoi
npasHu4oi 0onomo2u.

7.1. MeTom0JI0risl J0CTiAKeHHS KOHCTUTYLIiHOro mpasa Ha
npodgeciiiny npaBHAYY A0IOMOTY

MeTon DOCHIIKEHHS - L€ 1 € NUIAX I3HAHHA, SIKUH TOCIIIHHUK
MPOKJIaZae 10 CBOTO MpeaMeTa, KepyIUUCh MIEBHOIO Tinore3oro. Ille
CTapoJaBHI TPEKH, BBIBIIM B HAyKOBUI OOIr TMOHATTA METOAY -
«methodos», XOTIMM TIIKPECTUTH BaXJMBICTh CIOCO0Y JOCHIHKEHHS
KOCMOCY, TOOTO SIBHIII TIPHPOIH, JTFOJICHKOTO CyCIIbCTBA, BeecBiTy. Born
BOAUaIM B METOAI MiAXim A0 JOCIIKYBaHMX OO €KTIB, TNIAHOMIpHUM
LOUIAX HAYKOBOTO TMi3HAHHS 1 BcTaHOBNeHHsA ictuHU. @. bekoH
MOPIBHIOBAB METO/ 3 JIIXTapeM, CTBEP/KYIOUH, [0 HABITh KYJIbraBHiA,
10 #ae 3 JiXTapeM IO JI0pOo3i, BHIEPEIUTh TOTO, XTO OLKHUTH 0Oe3
JOPOTH.

VY cydacHy emnoxy 10 METOIy BUCYBAIOThCS OCOOJIMBI BUMOTH: BiH
MOBHHEH OYTH CIIpaBIi HAayKOBUM, iCTUHHUM, TOOTO TOXOIUTH 3
JNOCSITHEHb MPAaKTUKH, BigoOpakaTH 0O €KTHBHI 3aKOHM OyTTH,
BpaxoByBaTH OCOOJNMBOCTI IpeaMeTa BHBYEHHS, aJeKBAaTHO
BimoOpakaTHCs y CBiTOMOCTI Cy0’eKTa.

Hespakarounm Ha BaKIUBICTH METOAY Y TMpOIECi TMi3HAHHS
KOHCTHUTYIIITHOTO TpaBa Ha mpodeciiiHy IpaBHUYY IOMOMOTY, B
CyYacHil 3araJbHOTEOPETHYHIN IOpUOMYHIN Hayli crocTepiraeTbes
HEOOIPYHTOBaHMIA, Ha HAll MOIJIAA, pi3HOOIH nymMok. Meromosoris
JIOCTIDKEHHS — 1€ BiJTIOBiJ{HA CYKYIHICTh IIUJIEH, TIMOTe3, MiX0/iB,
MIPUHIIMIIB, METOMiB, 3ac00iB 1 TpoIlexyp JOTIYHOI oOpraHizaiii,
BHKOPHCTOBYBAaHHUX IIPY BHBUYEHHI SBUII 1 3[1HCHEHHI Mi3HABAJIBHOI
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nismpHOCTI. Ilpw IbOMY METOAM MOCHIKEHHS OyaeMO po3TisaaTH

SIK CYKYTHICTh LIJIECTIPSIMOBAHHUX il 1 crmoco0iB 3mM00yTTS HOBUX

3HaHb TPO TEBHUH TIPEeAMET BIiANOBIAHOTO 00’€KTa BHUBYCHHS i

Mi3HAHHS, & METOJOJIOTIYHI MOJIOKEHHS JTOCIIPKEHHS - K HAyKOBi

00TrpyHTOBaHO CPOPMYJIHOBaHI TBEPKCHHS (TOOTO MOJIOKEHHS ) IIPO

CYKYIIHICTh TMPUHIIMIIB, METOMiB, ¢GopM 1 3aco0iB JIOTIYHOI

opranizaiii Ta MpoBEeICHHS TOCIITHUIIBKOI TiSITFHOCTI.

Etumororiyao TepMiH «METOI» y TIepexIami 3

TpensKoi (methodos) o3Hadae «IUIIX IO YOTrO-HEOyAb», TOOTO IIe

npuiioM, croci6. CTOCOBHO HAayKOBHX JMAOCHIKEHb - LE CHOci0

Mi3HAHHSA, TOCIipKeHHs. [1i1 TepMiHOM «MeTOH0NIOT s (OyKBaIbHO -

3HaHH (logos) METOIB) po3yMieTbesi: 1) BUYEHHS MPO HAYKOBHM

METOJl Ti3HaHHA; 2) CYKYIHICTh METOMIB, SIKI 3aCTOCOBYIOTBHCS Y

neBHil cdepi gismpHOCTI. Ha TeopeTmuHoMy piBHI cydacHa

METOOJIOTISI BUAUISE THITH METOMIB JOCIIHKEHHS 3 Pi3HUX ITiICTaB i

MPOTNOHYE BEJHKY KIJIbKICTh BapiaHTiB Kilacu(ikalili HayKOBUX

METOIIB.

Haii0inpm 3aranpHOBXKHMBaHA € KiIacU(iKallis METOAIB Mi3HAHHS
3a TaKUMH TIiCTaBaMH, 30KpemMa 3a:

V' ¢cnoco6oM 1o0yI0BH YMOBUBOIIB PUIAHATO BUILUIATH JIOTiUHI i
HEJIOTiYHiI MeToIu. MeToau OTpUMaHHI HOBUX 3HaHb, 3aCHOBaHI
Ha 3aKOHaxX JIFOJICBKOTO MHCJICHHSA, € TPUPOJAHUMHU i
(GyHIaMEHTaTbHUMH METOJIaMU;

v\ OHTOJIOTMYHMMH O3HAaKaMH SK 3arallbHUX abo0 yHiBepCalbHHX
OKpEeMO BUAUISIOTECS (Qitocodchbki METOIN;

V' ¢cnoco6oM OOIPYHTYBaHHSI METOIM MOAUIAIOTh Ha KiJIBKICHI Ta
SIKICHI,

v CTYIEHEM JIETepPMHIPOBAHOCTI, TOOTO 3yMOBJIEHOCTI BUCHOBKIB,
BUJIUISIOTH JIETEPMIHOBaHI Ta MMOBIPHICHI METO/IH;

v' TUMYacOBUMH baxTopamu BUJIIJISIIOTD EBOJIIOIITHU T
(icTopuyHMIA, TEeHETUYHNN) METOI;

V' cdeporo 3acTOCYBaHHS B HAYKOBUX JIOCHIDKEHHAX BHIUISIOTH
MUCIATUTAHAPHI, MDKAUCIUIUTIHAPHI (MYJIbTHIUCIUILTIHAPHI),
TPaHCIUCIHUILTIHAPHI METOIH;

v\ CTyIEHEM J0Ka30BOCTi BUCHOBKIB 1 JIOTIKM OTPMMAaHHS HOBHX
3HaHb BUAUISAIOTH HAYKOBI Ta HEHAYKOBI METOTH.

VYci MeTonu JOCHIKEHHS B3a€EMOIIOB’S3aHI MK CO00I0, 1 TIpH
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MPOBECHHI  JOCTIDKEHHS iX  HEOOXiTHO  BHKOPHUCTOBYBATH
komruiekcHo. Cepex Ha3BaHWX  BHUIIE JIOTIYHI  METOAU €
(yHIaMEeHTaTPHIMH CIOCO0aMH OTPHMaHHS HOBOTO HayKOBOTO
3HaHHS Ha pO3yMOBOMY, MEHTAIHFHOMY, TEOPETUYHOMY PiBHI
JOOCHIDKEHHs. Y BITYM3HSHOMY IIpaBi HEOJHOPA30BO 3BepTaiacs
yBara Ha HEOOXIJHICTh KOMILJICKCHOTO, BCEOIYHOTO IMigX0ay B
MIPaBOBUX JOCHTIDKEHHAX, Ha Te, M0 MOTPIOHO OI[IHIOBATH HE JIUIIE
CYTO TIPaBOBI SBHIIA, a i Yac Ta YMOBH, B KHX BOHH CKJIJIAIOTHCH 1
SIKi Ha HUX BIUTHBAIOTb.

BpaxoByroun  BUIEBHKIAAEHE, Y  Mpoueci  Oylb-SKOro
JOCTI/DKEHHS, TO-TiepIie, MAalTh OYTH BpaxOBaHi TEHICHIIIT
PO3BHUTKY 3aKOHOJABCTBA y MLil Taiy3i, YMOBH, B SIKMX BigOyBajocs
Ta Bi/I0YBa€THCSI CTAHOBJIEHHS 1 PO3BUTOK 3acaj TaKOrO IPAaBOBOTO
IHCTUTYTY SK KOHCTHUTYIIfHE TpaBO Ha MpodeciiiHy NpaBHAUY
JIOTIOMOTY, a TaKOK OOCTaBHHM, IO BILTMBAIOTH HA BU3HAYEHHS HOTO
mijeid Ta TpU3HAYCHHS HAa CY4YacHOMY  €Talli  PO3BUTKY
3aKOHOJIaBCTBA Y KpaiHHU.

IIpu po3polii METOAONOTIUHUX 3acajl JOCTIKSHHs TpaBa Ha
npodeciiiny nmpaBHAYY ITONOMOTY HacamIiepes] HeoOXiTHO 3BEpHYTH
yBary Ha 00’ €KT AOCIIKeHHS, 3BayKal0YH Ha Creln]iKy CyCHiTbHUX
BimHOCHH. [Ipn 1IbOMY KOXHWIA TPOSB JAHOTO TpaBa, KOKHA Gopma
1oro o0’ekTUBAIlil BUMArae Ijs CBOTO JOCHIDKCHHS CHEIU(IIHUX
MiAX0iB, METOIB, crioco0iB. Llel MeToq0I0TiYHHI IHCTpYMEHTAapii
MOKe OyTH SIK TpaaWIiHUM, TaK 1 HOBAIIHHUM. 3a Yac iCHyBaHHS
HayKd TpaBa SK TMEBHOI cepH AIsTBHOCTI JIOAWMHHU PO3POOIIEHO
HU3KY MiAXOJIB Ta YHIBEpCAThbHHX METOJIB, 33 JOMOMOTOIO SKHX
y4eHI 3’SCOBYIOTh 3aKOHOMIPHOCTI BUHHKHEHHS Ta PO3BUTKY
MPaBOBHUX SIBUII, B3a€MO3B’SI3KA MK HHMH, MPOTHO3YIOTH iX
NOAAIBIINI PO3BUTOK.

Bubip meTononorii y BHCBITIICHHI JaHOI TEMH JOCIIIKEHHS
3YMOBJICHUH KiJIbKOMa YMHHHUKAMH, 110 BHU3HAYAIOTh SIK 3arajibHe
OadeHHS CyTi mpoOieM, IO BWHHWKAIOTH y i cdepi, Tak i
KOHIENTYaIbHAX 3acajl aHalli3y XapakTepy ¥ 0COONHBOCTEH
MIPaBOBOTO PETyJIIOBAaHHS BIAMOBIAHUX BIAHOCMH Ha CY4YacCHOMY
eTaIli pO3BUTKY KOHCTHTYLIHHOTO 3aKOHOJAaBCTBa Y KpaiHH.

PeanbpHmii 3axuMcT MpaBa TPOMAJiH Ha HOPUIAUYHY JOIIOMOTY
3aBXIM HaJekaB J0 HAWTOCTPIIHMX MPOOIeM YKpaiHCBKUX peaiil.
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Oco0nmrBOo B OCTaHHI pPOKH 1€ THTAaHHS CTal0 MPEIMETOM
CEepHO3HOTO HAYKOBOTO aHANI3Y Yy 3B’A3KYy 13 KOHCTUTYLIHHUMH Ta
CyJOBHMH 3aKOHOIaBUNMH 3MiHaMU Ta pehopmamu. KoHcTuTyIIiliHE
MparHeHHs PO3BHBATH 1 3MIIHIOBATH JEMOKPATUYHY JEpXKaBy He
MOKHa BTLTIOBaTH 0€3 YTBEPIXKCHHS B CYCHUIBHIM CBiZOMOCTI i
COLAJbHIM TNPAaKTUIll HEBIMYYXKYBaHUX TNpaB 1 CcBOOOH JIOJCH,
HOPMaTHUBHOTO 3aKkpimieHHs iX rapanTtid. [lepxaBa B3sia Ha cebe
000B’SI30K TIPOSABISATH AKTHBHICTH y 3a0e3MedeHHi MpaB Ta CBOOOI
CBOIX TpPOMaJIsIH, Yy CTBOpPEHHI MarepialbHHX, OpTraHi3aIliifHuX,
COLIaJbHMUX, TMOJMITHYHUX Ta IHIIMX YMOB JJIsi HAWMOBHINIOTO
BUKOPHUCTaHHSI JIFOJAWHOIO CBOIX IPaB i CBOOOI.

Otxe, cydacHa mepeOyoBa I1HCTUTYTY aJBOKaTypH Ta
MIPOBEICHHSI CYI0BOi pehopMu BKa3ye Ha BaXKIUBICTH JOCIIIHKCHHS
caMe aHTPOIOCOLIOKYJIbTYPHOI'O HiAXOAY A0 BU3HAYECHHS MOHSITTA
FOPUIAYHOI JOTTOMOTH.

Tomy, He3BakalOyl Ha BaroMicTh 3a3HAYEHOTO MPABOBOTO
IHCTUTYTY, Ha CbOTOZIHI B HAYKOBIH JOKTPUHI 3IMIIAIOTHCS YUMAIIO
JIUCKYCIHUX MUTaHb 00 BU3HAYCHHS MPUPOIH, 3MICTy W 00cCsTy
IpaBa Ha IOPUAUYHY OTIOMOTY, ii MICISI B CHCTEMI MpaB i TapaHTii
Takol JIOTIOMOTH, a B HAIlOHATHPHOMY 3aKOHOJIABCTBI HE iCHYE
OJTHO3HAYHOTO, YiTKOTO ¥ MOCIIJOBHOTO MiAX0Ay B PI3HUX aCHEeKTax
HOro BperyJiOBaHHA, 110 HETaTMBHO BIUIMBA€ HA peaii3alilo LbOTo
Ta 1HIIUX KOHCTUTYLIMHMX NpaB Ha MpakTHLi. 30Kpema, Ha PiBHI
MPaBOTBOPYOi Ta MPaBO3aCTOCOBHOI JISUIBHOCTI 3aJIMIIAKOTHCS TaKi
po0ieMu: Kona cy0’€KTiB 3/IHCHEHHS MPEICTaBHUIITBA ¥ 3aXUCTY
B CylIi Ta HaJaHHS IOPUOMYHOI JONOMOTH B CYIOBOMY IIpOLECi;
BIJIIKOMYBaHHSA BUTPAaT Ha IOPUAMYHY JOINOMOTY B CYAOBOMY
MpoIIeci; ONOJaTKyBaHHA aIBOKATChKOT FOPUANYHOI JOMTOMOTH TOLLIO.

OnHUM 13 TONOBHHUX METOJIB ISl 3’SICyBaHHsI TMOHSTTS MPaBOBOT
JIOTIOMOTY MOYKHa BB2)KAaTH aHTPOIMOCOIIOKYIbTYPHHUN MiAXIJ, aJ[kKe
JIIOAMHA € OCHOBHHM Cy0’€KTOM y MOZENI TMPaBOBUX B3aEMOBITHOCHH
«JIIOANHA—CYCIUIBCTBO—IIEPKABAY.

OcHoBHUH 3aKOH HAIIOi KpaiHW 3aKpIILIIOE MPaBO KOXXKHOTO Ha
npaBoBy gonomory. OgHaK iHIII HOPMAaTUBHO-TIIPABOBI aKTH MOPSIA 13
MPaBOBOIO JIOTIOMOTOI0 BXXHMBAIOTh MOMAIOHI TEpPMiHM, Taki fK
«IOpHIUYHA  JIOTIOMOTa», «IOPUAWYHA  TOCIHYTra»,  «3axHCT».
BuxopucroByroun 3a3HaueHi TepMiHM, HAYKOBII Ta TPAKTHUKH Yy
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IOpUANYHii cdepi MoBCsSIKIAC X OTOTOXKHIOIOTH, HE PO3TIIyMadyIOUYH
3micT koxkHOTO. Takwmit migxin, Ha mymKy H.B. XmeneBchkoi, XuOHO
3MIHIOE YSBIIEHHS IIOAO IITICHOCTI CHCTEMH IIPABOBOiI OIIOMOTH,
OKPECIICHOI ~ 3aKOHOJABYMM  PEryJIIOBaHHAM 1i  HaJaHHA Ta
3a6e3eueHHs .

[Ipu nocnmimkeHHI KOHCTUTYLIHHOTO TpaBa Ha mpodeciiiHy
MpaBHUYY JONOMOTY TpeOa BUKOPUCTOBYBATH (HOPMaIbHO-JIOTTUHUHA
METOA, 3a JIONOMOIOK0 SIKOTO IOCTIIKYBaTH HOPMaTHBHO-IIPAaBOBE
PEryIIIOBaHHS K KOHCTUTYLIHHOTO TpaBa Ha NMpodeciiiHy nmpaBHUTY
JIOTIOMOTY B CHCTEMI MpaB Ta CBOOOI JIFOJUHH 1 TPOMAJTHUHA, TaK i
KOHCTUTYLiIHO-IIpaBOBe peryJroBaHHs aZIBOKaTypH K
npodecifHOro  IHCTUTYTYy HajmaHHS mpodeciiHoi  MpaBHHYOL
JIOTIOMOT'H.

Jy»xe BaxJTMBHH y MPoIeci BUBYEHHS iCTOPUKO-NIPABOBHI METOL,
SKMH JIOTIOMarae IeperjasHyTH iCTOpWYHI eTanmy CTaHOBJIEGHHS Ta
PO3BUTKY TIpaBa Ha MpOQeciiiHy MpaBHUYY AONOMOTY. Po3BUTOK
Cy4JacHOi HayKH € MPOLECOM MEPMaHEHTHOTO BIOCKOHAIEHHS TEOpii
Ta METOMOJIOTii ICTOPHYHOTO IOCHIMKEHHS, M0 IIOJIATaE B
HEOOXiTHOCTI aHaJi3y Cy4YaCHHX HAayKOBO-METOAOJOTIYHUX MPOOIeM.
3BepHEHHS 10 ICTOPHYHHX IepelyMOB BHHHUKHEHHS Ta DPO3BUTKY
mpaBa Ha MpogeciiiHy MpaBHUYY AOMOMOIY HacaMIlepen J03BOJIIE
BHUKOHATH PsiJI 3aBJIaHb TEOPETHKO-METO/I0JIOTTYHOTO XapaKTepy:

- TO-TieplIe, BCTAHOBUTH (AaKTOpH, sIKi BIUIMHYJIM Ha BKa3aHe
KOHCTUTYLillHE mpaBo, TOOTO 3YMOBMJIM HOrO BHUHHKHEHHS W
€BOJIIOLIIIO;

- To-Ipyre, 3°siCyBaTH, AKi OCHOBHI €Talld BOHO MPOWINIO Yy
MPOIIECi CBOTO PO3BUTKY 1 K MPU [IbOMY 3MiHHIIOCS;

- TO-TPETE, PO3KPUTH OCOOJIMBOCTI 1 BHUAM HWOTO peaiizamii Ha
KOHKPETHHX ICTOPUYHUX €eTalax pPO3BUTKY pI3HUX JepkaB Ta iX
MIPaBOBHUX CHCTEM;

- MO-4YeTBEpTe, CIIPOTHO3YBAaTH TEHAEHILI] MOJAIBIIOTO PO3BUTKY
IpaBa Ha TPAaBHUYY JOTIOMOTY i, HapemiTi, B pe3yNbTaTi riauoOIe
Mi3HATH CaMmy CyTb I[bOT0 Cy0’ €KTHBHOTO TIpaBa.

' Xmenescrka H.B. Po3MexyBaHHSI TIOHATH «IIPaBOBA JIOTIOMOIa» Ta «OPUIWYHA
JIOIIOMOTa» SIK OCHOBA ILIJIICHOI CHCTEMH INIpaBOBOi nomoMmoru. BicHuk Akanemii
anBokatypu Ykpainu. 2012. Ne 3 (25). C. 145-148.
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BpaxoBytoun cyTh, a TakoXX 3MICT TpaBa Ha THpodeciiHy
MpaBHUYY JOMOMOTY, BaKKO MEPEOLIHUTH BaXKIMBICTh LHOTO
KOHCTUTYIIIHHOTO TpaBa Ui BChOTO MeEXaHi3My 3a0e3ledeHHs
KOHCTUTYIIIHHUX TIpaB i CBOOO/T JIFOAMHY Ta TpoMajsTHuHA. BogHOo9ac
0COOJMUBOI yBaru 3aciyroBye€ BCeOiUHE BHUBYCHHS ICTOPHYHOIO
ACTEeKTy TEeHE3WUCy Ta PO3BUTKY IMpaBa Ha OTPUMAaHHSA HpodeciiiHoi
MPABOBOI TOTIOMOTH.

ExcrpanomoBaBuiu BHUIIIEBKa3aHe Ge3nocepeHbO Ha
JOCTIDKyBaHEe HaMH Cy0’€KTHBHE IMPaBO, BIJI3HAYUMO, IO OCTAHHE
HEe MOXe OOMEXHTH ceOe cTaHOM, SKHH BigoOpakaB Ou e
CIpaBXHill MOMEHT HOro ICHyBaHHS, OCKUIBKH B TaKOMYy BHIAJIKY
Oyzne BTpayeHWH NPUUMHHO-HACHIJKOBHH 3B 30K B ICTOPHYHOMY
PO3BUTKY TIpaBa IIIOJUHH Ha TNpaBHUYY gomomory. [eHesmc i
€BOIONISA OyIb-sIKUX CyO €KTUBHUX IIpaB 1 CBOOOX JIOAWHHU i
rpoMajsiHWHA, X TapaHTild, y TOMY YHCIi i mpaBa Ha mpogeciiHy
MpaBHUYY IOTIOMOTY, HE MOXKe OyTH JOCHi)keHa 0e3 3BepHEHHSI IPH
IFOMY JI0 MUCEeMHHX JDKEpel ImpaBa. AHaJi3 TakuxX JDKEpeN Ipasa
HEOOXiTHO MPOBOAWTH B JIOTIYHIN MOCITIJOBHOCTI X BHHUKHEHHS, 3
OISy Ha TIEBHY 1CTOPUYHY Eepioau3aLilo.

BuxopucraHHs MialeKTHYHOTO METOXMy 3abe3ledye MOXKIUBICTh
3’ACyBaHHS CYTi CYCIUIBHHMX BIJHOCHH, SIKIi BUHHKAIOTh y TPOIIECi
peamizamii KOHCTHUTYLIHHOrO IpaBa Ha NpoQeciiHy NpaBHUTY
JOMOMOTY, Ta JONOMOXE OOIPDYHTYBAaTH OCHOBHI IIOHATTS,
JOOCTIINTH TIPaBOBI fABWINA Yy KOHTEKCTI 1X pO3BUTKY Ta
B3a€EMO3B’ SI3KY.

BaxnuBo BUKOpHUCTATH CHUCTEMHHHA METOJ IO JOCIiKEHHS
KOHCTUTYIIITHOTO TpaBa Ha mpodeciiiHy NpaBHUIY IOTIOMOTY,
OCKITBKA caMe€ BiH JIO3BOJUTH pPO3IOpaTucs y B3aEMHOMY
CHIBBIJHOIICHHI 3 IHIIUMH TapaHTIIMH Ta TpaBaMH JIIOJUHH.
IcHy!OTE pi3HOMaHITHI BU3HAYEHHS MOHSTTA cucTteMa. Cucrema — 1e
CYKYIIHICTh B33a€MOIIOB’SI3aHUX €JIEMEHTIB, SIKa YyTBOPIOE TIEBHY
LUTICHICTh, KA Ma€ IEBHI BJIACTUBOCTI, SKi HE MOJKHA 3BECTH [0
cymu ii enemeHnTiB. Cucrtema € HeBin eMHUM aTpuOyTOM Oyab-sIKOi
IisutbHOCTI. Peamizamiss KOHCTHTYIIMHOTO mpaBa Ha mpodeciiHy
MpaBHUYY IOTIOMOTY € TaKOoX MisuibHICTIO. Cepen CHCTEMHUX
OPUHIMIIB BHIUISIOTH CTPYKTYPHICTh (CHCTEMa CKIIANAEThCs 3
MIEBHUX €JIEMEHTIB), PO3TJIAN IEBHUX EIEMEHTIB SIK TIiIACHCTEM;
[UTICHICTh; B3a€EMO3B’S30K CHCTEMH Ta cepemoBumia. llpm anamisi
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KOHCTUTYIIIHOTO TmpaBa Ha mpodeciiHy NpaBHUYY OTIOMOTY
HEOOXiZIHO BUKOPUCTOBYBATH JIaH1 MPUHIHIIH.

Jns TOpIiBHSAHHSA KOHCTUTYLIMHOrO mpaBa Ha mOpodeciiiHy
MpaBHUYY JOMOMOTY B 3aKOHOAABCTBI YKpaiHH Ta KpaiHax
€Bponeiicbkoro Coro3y IOLUTBEHO BUKOPUCTATH MOPIBHSIBHO-TIPABOBUI
METOJT 3 METOI BUSBJICHHS PUC MOAIOHOCTI ab0 BIAMITHOCTI Mixk
HuMu. lleid MeTox MacTh MOMIHMBICTD YCTAaHOBUTH SIKICHHUH CTaH
peamizamii KOHCTHTYWIIMHOTO TipaBa Ha mpodeciiiHy mnpaBHUTY
JOTIOMOTY, OCKIJIbKM TiIBKH TOPIBHIOIOYM TIPAaBOBHH Marepiai
MOKHa BHU3HAUUTH KOHKPETHI MNUIAXM BIOCKOHAJIEHHS JaHOTO
KOHCTUTYIITHOTO TIpaBa Ta 3alpoNOHYBaTH IUISXH BIOCKOHAICHHS
3aKOHO/IaBCTBA.

7.2. IloHATTHA, 3MicT i Micme KOHCTHTYHIHHOIO NpaBa Ha
npodeciiiHy nmpaBHUYY AOMOMOry B CHUCTeMi rapanriii mpas i
cB00OJ JTIOAUHM TA TPOMAISTHUHA

CBoOoa JIIOOWHUA IIOJATAE HE TILIBKH B MOYKJIMBOCTI BUMHSTU
NeBHi Aii, ane i y npaBi ycyBaTH MEPENOHM Ha MUIAXY iX yYHHEHHS.
ToMmy B KOXHIN JepxaBi, CyCIiJIbCTBI € MEBHA CHUCTeMa TapaHTIl
mpaB i cBOOOJ JIOMWHU 1 TPOMAISHWHA, SKi BH3HAYAIOTH XapakTep
B3a€MOBIJTHOCHH 0COOU 1 J€p:KaBH, CTBOPIOIOTH pealibHi MOKIMBOCTI
U peaiizanii mpaB Ta cBoOon. OcoOiuBe MICIE B CUCTEMI TaKUX
rapaHTii HaJeXWUTh CaMe IOPUAWYHMAM TapaHTisIM, 3a JOIOMOTO0
SKUX 3a0e3MeuyloThCs CTamii Tpollecy peamizailii, OXOpOHH Ta
3axucTy mpaB i cBobox ocodu. CyO’eKTHBHI MpaBa peati3ylOThCs
yepe3 OPUOWYHI TapaHTii, HOPMH TIPaBO - BITHOBIIOBAILHOTO
XapakTepy, sKi 3a0e3MeuyoTh pealbHUi MPaBOBHM CTAaTyC 0COOH.

Cucrema IOpUOMYHHX TapaHTiii Oyne eQpeKTHBHILION, SKIIO
HOPMAaTUBHI, 1HCTUTYILi}HI, IpoLecyaibHi, OpraHizaliiiHi eJeMeHTH
miei cucreMd OynmyTh 0a3yBaTHMCS Ha TPUHIUIL  «TapaHTisd
rapantisM». ToOTO IOpUANYHI rapaHTii MOTPeOYIOTh TapaHTyBaHHS,
y opMi SIKMX BHCTYTIA€ TpaBHUYA EPKaBa Ta BEPXOBEHCTBO IpaBa.

IOpuamani TapanTii 3axuCTy TpaB IIOJUHHW TOAIUIAIOTH Ha
HaIllOHAJbHI Ta MDKHApPOJIHI MEXaHI3MHU TapaHTiil NpaB JIOIWHU.
Came KoncTutyniss YkpaiHM BCTAHOBJIIOE 3arajibHi MPUHIIAIIN
IOPUINMYHUX TapaHTid. 3araJpHUMH IOPUAWYHUMH TapaHTisIMH €
nostoxeHHst po3autry I Korncturymii Ykpainn «3arambHi 3acagmy Ta
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posainy Il «IIpaBa, cB0OO M Ta OOOB’SI3KH JIFOUHA 1 TPOMAISTHIHAY,
SIKMH 3aKpIIUIIOE CHCTEMY IOPHIMYHHUX TapaHTii, o0 3a0e3MeuyloTh
oco0i OesmepemkogHe 3failicHeHHA cBoix mnpaB. KoHctuTyuiiine
paBo Ha mpodeciitHy npaBHUTY JOTIOMOTY, 3aKpilIeHe B cTaTTi 59
Koncrutynii Ykpainu nopsin 3 iHIIMMH BaXKIMBUMH TapaHTiSIMHU.
IIpaBa Ta cBOOOIM BH3HAYAIOTh 3MICT 1 3aCTOCYBaHHS 3aKOHIB,
IiSTTBHICTH OpTaHiB IyOJIiYHOI BiIaaw, TOOTO Ie IpaBa, SKi MIOTh
6esnocepenuro. IIpu 11poMy e(eKTHBHICTH 1 MI€BICTh IOPUAMYHHX
rapaHTid 3aJeXHuTh BiA 3pLIOCTI IHCTHTYTIB T'POMAISHCHKOTO
CYCIIIJILCTBA, B TOMY YHCIi aIBOKAaTypH, PiBHS PO3BUTKY NPaBOBOI
JIeprKaBH, PIBHA TPaBOBOi KyJBTYPH Ta AKOCTI pOOOTH HOPMOTBOPYHX i
MIPaBO3aCTOCOBHHX OpPTaHiB.

[IpaBHnua (mpaBoBa) gomomMora — Il¢ HaWBaXIIMBIIIMA BU
COIIaJbHOI JTOTIOMOTH, IO HAMAEThCS PI3HUM CyO’ €KTaM, MOpsA 3
MEJMYHOK, TICUXOJIOTIYHOK Ta IHINOK JormoMorow. Ilpu mpomy
HQJISKUTh BHIUIATH Taki 0coONIMBOCTI NpaBHUYOi (IpaBOBOI)
morioMoru. Ilo-meprrie, KOHIIEMIIIST TTPaBOBOi JOTIOMOTH BimoOpaxae
[IpaBOBE SBUINE, SKE XapaKTePU3YEThCS YHIBEPCAIBHICTIO SIK
¢yHKUiOHANBHO, Tak 1 icropuuHo. [lo-gpyre, mpaBo Ha TpaBHUYY
JOIIOMOTY € €JIEMEHTOM 3arajbHOr0 IPaBOBOTO CTaTycy ocoOu.
[o-Tpere, mpaBHMYA JOMOMOTa Ma€ IIMPOKY MIKTay3eBy HOPMATHUBHY
0a3zy, sKa CTOCY€EThCS MPAKTHYHO BCiX cep CydacHOro YKpaiHCBKOTO
3aKoHOAaBcTBa. [lo-yeTBepre, MpaBHKUYA JIONIOMOra B OpraHizaliiiHoMY,
IIPaBOBOMY ¥ €KOHOMIYHOMY 3HA4YeHHI - 1€ mijia cdepa npodeciiHoi
IiSUTBHOCT] IOPHCTIB (aABOKAaTiB) SK Yy MeXaxX Aep)kaBd, Tak 1 y
cBiToBoMy MacmrTa0i. [lo-m’siTe, «npaBHUYa TOTIOMOTay» SIK ITOHATTS,
oo  BimoOpakae  OaraTOMaHITHICTH  IOPHAWYHOI  MisUTBHOCTI,
B33a€EMOJII€ 3 TAKUMH HOHSTTSAMHU SIK «3aCTOCYBaHHSI [TPaBay, «3aXHCT»,
« 3aXHCT MPaBy», IPABOCBIIOMICTH)» TOIIO.

O3Haky (BIaCTUBOCTI), IIO XapaKTEpU3YIOTh IMOHATTS (SBUILE)
«IPaBOBOi  JIOIIOMOTH», MOXXHA  3TpyHyBaTH 3a  I[EBHUMHU
XapakTepucTUKaMu 00’€KTa 1 MpeAMeTa MpaBoOBOi JIOMIOMOTH.
OO6’ekTOM mpaBOBOi JOMOMOTM € MpOOJeMHA >KUTTEBA CHUTYallis
OJIepKyBaua, sKa Mae€ MpaBHUYY Hpupoay (mpoOsieMHa NpaBHHUYA
cutyaris). IlpoGiieMHa mpaBHMYA CHTYyaIliss SIK 00 €KT TPaBOBOL
JOTIOMOTH XapaKTepU3y€ThCS THM, IIO:

1) me *xuTTEBA CUTYAIlisl Cy0’€KTa, KA ICHY€E K 00’ €KTUBHO, TaK i
3 BUKOPHCTAHHS 3aKOHHUX MOXJIMBOCTEH (TIpaB, cBOOOJ, 3aKOHHUX
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iHTepeciB), YCKIAQOHIOIYHM THM peaji3alilo pi3HHX IHTepeciB
OJlepKyBaya IIPaBOBOI JTOIIOMOTI'H;

2) nmpaBHMYAa TPHPOJA OKUTTEBOI  CHUTyalii  3yMOBJEHa
dbopmyBarHSIM 1i peasbHHX a00 TmepeadadyBaHUX COIliaTbHUX
3B’SI3KIB Yy Tally3l NPaBOBOTO PEryJIIOBaHHI Ta HEOOXIAHICTIO Tl
BpETYJIIOBaHHS 3aKOHHUMH 3aCO0aMH;

3) mpoOeMaTHYHICTh IPABOBOI CUTYAIlii 3yMOBIIEHa HE3IATHICTIO
0CO0OH TIEPETBOPUTH 1 IMUIIXOM HE3aJIEKHOTO 3MIMCHEHHS CBOIX IpaB,
cB00OJI, 3aKOHHUX 1HTEPECIB.

CTOCOBHO BM3HAYEHHS 3MICTYy KaTeropiil «mpaBoBa JOIIOMOTay i
«opuAudHa  JomomMoray  (mMpaBHMYAa  JOMOMOTa) HE  ICHYE
OJHO3HAYHOTO MiAXOQY W UITKOTO PO3MEXYBaHHS HI B YMHHOMY
3aKOHOAABCTBI, HI B HAYKOBif HOKTPHHI, OJHAaK, Oe33amepevHo,
MOXHa 3pOOUTH TaKi BHCHOBKH:

no-Teplie, i TEpMiHH HE MO>KHA BUKOPHCTOBYBATH SIK CHHOHIMU,
Ipo 1e, 30KpeMa, CBiUaTh 3MiHHM, BHECEHI 3aKOHOJABLEM 0 CT. 59
Koncturynii Ykpainm (3amiHa TepMiHa «IpaBoBa JIOTIOMOTa» Ha
«mpodeciiiHa mpaBHUYA AOMOMOTa» 1 MpHB’A3Ka Horo no mpodecii
aJIBOKATa);

HO-/PYTe, MIOHATTS «IIPaBOBA JOIIOMOTa € IIUPLIMM 3a 3MICTOM,
HIX «IOpUAWYHA oroMoray (abo «IpaBHMYA JOTIOMOTa»), OCTAHHS €
yactuHOlO Tmepmoi. [lepexonsum Oe3nocepeHBO [0  aHAJI3y
Konctutynii VYkpainu, Tpeba Bim3Haumtd, 1o 10 oQiLiiiHOro
onpumogHeHHs Koncturymii Ykpainn 1996 p. BUKOpHCTOBYBaBCS
TEPMiH «IOPUIUYHA JOMIOMOTay, aie BHeceHHS B c¢T. 59 Konctutymil
VYkpaiHu TOHATTA «IpaBOBa JOMOMOTra» CIOHYKalO 3aKOHOIABIIA
[IOCTYIIOBO B HOPMAaTHBHO-IPABOBUX aKTaxX 3aMiHIOBATU IOPHIUYHY
JomoMory Ha TpaBoBy» | . Hanpukman, y KIIK 1961 p.
BUKOPUCTOBYBaJIMCh OOW/ABAa TEPMiHHM, NMPHYOMY IIOJO0 aJBOKAaTa
3aCTOCOBYBABCSI TEPMiH «IOPHIUYHA JOTIOMOTa», a B TOMY pa3i, KOJIH
finocs npo QaxiBiiB ramysi IpaBa, — «IPABOBA TOMOMOTa» .

1 . . N
Kpymminska O.B. AHTpONOCONIOKYNBTYpHHI MiAXiA A0 BH3HAYCHHS IOHSTTS

FOPUIUYHOI JtornioMoru. Haykosuti sicHux Yorceopoocvkoeo yuieepcumemy. Cepis
Ilpaso (kamezopisa b). Bumyck 51. Tom 2. ¥xropoxn-2018. C.152-156. C. 152.
2 Omenbuenko T. 3akoHO#ABYE 3aKpITUICHHS TEPMiHa «IIpaBoBa IomoMora». Popym
npasa. 2012. Ne 3. C. 500-504 URL:
http://www.nbuv.gov.ua/oid_jrn/e-journais/FP/2012-3/12otvtpd.pdf.
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3aKOHO/aBELb PO3MEKOBYE TEPMIHU «IIPaBOBa» 1 «IIPaBHUYA»
(abo ropuaMyHa) JOMOMOra came 3alie)KHO BijJ Cy0’€KTa HaJaHHS
nonoMord. Tox MOXHa IIMTH BUCHOBKY, III0 BHECEHHS TaKUX 3MiH
mo Koucturyrii YkpaiHm Majio Ha MeETi HE 3BYXKEHHS abo X
pPO3LIMpEHHS 3MICTy MpaBa Ha IPaBOBY JOMOMOTY, a caMme
MPUBEICHHS TEPMIHOJOTII y BIAMOBIAHICTE A0 CTaHIAPTIB
yKpalHCbKOi MOBH. A TOMy 3a 3aKOHaMH (OPMAIBHOI JIOTiKH
KOHCTHUTYIiIHI KaTeropii «mpodeciiiHa TpaBHHYA JONOMOTa» Ta
«IpaBOBa JIOTIOMOTay HAJICKUTh BBAKATH CHHOHIMIYHUMH.

Jns HamanHsa mpodeciitHol mpaBHUYOI TOMOMOTH B YKpaiHi 1i€e
amBokatypa. 3 orisaay Ha mojoxkeHHs crarti 131-2 Konctutymii
VYkpainu, MOKHa IIMTH BHCHOBKY, II0 YKPaiHCHKMM MapiaMeHTOM
00paHO KOHILEMNLiI0 MOHOMO i3auii HaganHs npodeciiiHol npaBHUYOT
JIOTIOMOTH caMe aJIBOKaTaMH.

OTxe, CyTh IOPUANIHOT TOTIOMOTH TIOJISITAE Y TOMY, LIO:

v\ HaJaHHs JOMOMOTW IPYHTYETHCS Ha BCTAHOBJIEHHI il 3MiCTy Ha
OCHOBI KOHKpETH3alii TMpaBOBOTO TIOJNSA, JO SKOTO BOHA
HAJIS)KUTh Ta Y IKOMY HaJa€ThCs NIEBHIN JFOIUHI, TPOMA/ISTHUHY,
0c001, — 3p03yMiJI0, 10, KOJIH 3MICT JOIIOMOTH HE 3HAXOJUThCS
y o Ail 3aKOHOJAaBCTBA UM € MPOTU3aKOHHUM, TIPO ii HaTaHHS
HEe MOXe OyTH MOBH;

v/ JlomoMora CrpsMoBaHa Ha 3a0e3MeYeHHS] TOYHO BU3HAYEHOTO
npasa, II0JI0 SIKOTO B 0cO0M € moTpeda y peanizanii, 3aXucTi YU
BiTHOBJIEHHI, TOOTO #AKIIO ocoba moTpedye MONMOMOTH 3a
00cTaBHH, SKi MiAIATAIOTH Jii ABOX BUIIB (HAIPSMIB, PO3MILIiB,
MyHKTIB) TpaBa, TO HTUMETbCA TPO JABAa BUIM IOPUAUYHOI
JIOTIOMOTH;

v\ BUJIOM IOPUAUYHOI JOIIOMOIH € JONOMOra 0co0i B IEBHi ramysi
(Bumi, HampsiMi, pO3IiMi, TYyHKTI) TMpaBa, SKUM BOHA
OOI'PYHTOBYETBCS, APrYMEHTY€EThCSI Ta yOe3ledyeTscsi, TOOTO
BHXIJTHUM €JIEMEHTOM I BU3HAUCHHS 3MICTy Ta iIeHTUdIKaITii
KOHKPETHOI IOpUAUYHOI JOIIOMOTH € i MpaBo, IpaBoBa OCHOBA
3a HAsBHOCTI 0cO6H, sika oTpelye Iiei gormomorn' .

' Xmenescrka H.B. Po3MexyBaHHSI TIOHATH «IIPaBOBA JIOTIOMOIa» Ta «OPUIWYHA
JIOIIOMOTa» SIK OCHOBA ILIJIICHOI CHCTEMH INIpaBOBOi nomoMmoru. BicHuk Akanemii
anBokatypu Ykpainu. 2012. Ne 3 (25). C. 145-148.
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Ha nymky A Jlecbko, «IIOHATTS «paBoBa AOIIOMOray € MIHAPIINM
i 3araJlbHUM TIOJ0 TEPMiHA «HIOPUIMYHA JOMOMOTa», 1 BOHHU
MOB’s13aH1 B LIIJIOMY 1 YaCTKOBO. Y TOM K€ 4ac TEPMiH «IOPUANIHUN
ykazye Ha creuu@iky Iii€el JomoMorw, a caMe Ha Te, 0 BOHA
Ha/a€Tbcsi TMpO(dEeciiHUM IOPUCTOM Yy KOHKPETHHUX IPaBOBUX
cutyauisx. O3HaKaMy TaKOTro BUAY AOIOMOTH €:

1) momomora y 3aCTOCyBaHHI Pi3HUX JKEpell IpaBa;

2) moxoauTh BiA podeciiHoro IopucTa;

3) ii 3MiCT - HaIaHHSI FOPUIUYHUX TTOCIIYT;

4) BoHa CIpsMOBaHa Ha 3aXHCT TpaB 1 CBOOOJ JIOIWHHU i
rpoMajisSHHHA .

IIpenmer mpaBOBOi JOMOMOTHM — II¢ OCHOBHI BJIACTHBOCTI,
CKIaZoBi 00’€KTa MpPaBOBOi JOMOMOIH, WO OepyTb y4yacTb Yy
TiSUTBHOCTI Ccy0’€KTa, TOKJIANaro4Yd 3YCHIIb, SKUM CyO’€KT Hajae
MPaBOBHUY BIUIMB BIAMOBITHO 1O WiJCH, KOHKPETHUX IIJIeH Ta
HasBHHUX 3ac00iB, BUKIMKa€e 3MiHU B 00’ekT. [Ipenqmerom mpaBoBoi
JOTIOMOTH € Ti CKJIaJI0Bi TpoOJIeMHOT IPaBOBOI CHUTYaIlii, BITHB SIKUX
3maTHUi 11 meperBoputH (TomonaTd abo 3amo0irTH) 3 METOI0
3aJ0BOJICHHA iHTepeciB oTpuMyBauda. [IpobnemHa mpaBHHYA
CUTYyaIlisl pO3B’SI3yIOThCS IUIIXOM (OPMYBAHHS IOPUINYHHUX 3HAHP 1
HABUYOK, TOTOBHOCTI JIO IOPUAMYHO IPaMOTHOI MPABOBOI MOBEJIHKH
a00 yTpUMaHHS BiJl YYMHEHHsI IOPHUIUYHO 3HAUYIIUX Aiid. FOpuanyna
JOTIOMOTa TaKOXX Ma€ CTPYKTYpHI Ta MarepiajibHi OCOOJIMBOCTI,
TOOTO TpaBHHMYA JOIIOMOra - I€ Taka JOIOMOTIa, sika HaJaeThCs B
iHTepecax iHIIOI ocobm. SIK 1 BCi iHIII comianbHI MOTPEOH JIFOIUHH,
motpeda B OPUANYHIN JOMTOMO31 BHHUKAE TOJIi, KO ii 3aI0BOJICHHS
€ 3aco00M peaii3allii SKoroch ocoOJIMBOTO iHTEpecy. lle CBiAUMTH
mpo Te, IO peami3ailis iHTepeciB iHIMOI 0codW i € OCHOBHUM
MpOIeCOM, MIOJO0 SKOro IpaBHUYA JIOTIOMOTa MiAMOPSAKOBaHa,
«IOMOMIXHa» MPUPOAA, Iepediry SKoi BOHA CIPUsiE, TIATPUMYE.

CrnenudiyauM IJIs TPaBOBOi JONMOMOTH € Te€, M0 peani3allis
iHTepeciB  BiAOyBaeTbcss Yy TpaBoBiK cdepi Ta CyCHiNBHUX
BIJHOCHHAX, SIKI € TpPEeIMETOM TMPaBOBOTO  PETyJIOBAHHA

! Jlechko A. O. 3aGe3meucHHs paBa Ha KacauiifHe 0CKApIKEHHs CYIOBOTO PillleHHS
yepe3 HaaaHHs mpodeciiiHoi mpaBHUYol gomnomoru // [epowcasa i npaso. Cepis :
FOpuouuni nayku. 2019. Bum. 83. C. 315.
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(y mpobnemHiil mpaBoBiii cuTyamnii). Pi3HOMaHITHI, omocepeaKoBaHi
3aKOHOM, €KOHOMIYHI, TOJIITUYHI, YXOBHI Ta 1HII IHTEPECH JIIOIUHH
3aJOBOJIGHSIOTBECSA IISIXOM  peamizamii nepeadadyeHux 3aKOHOM
MOXJIMBOCTEH - TIpaB, CBOOO/I, 3aKOHHUX IHTEPECiB, METa SKUX CaMe
«JaTd JIOASM 1 TPOMaJsiHaM MOKJIUBICTH BHOOPY TEBHOI KUTTEBOI
BUTOJY, B SKi BOHM 3allikaBJieHi». Y I[IbOMY BHIIQJKy IHTEpECH
onHiel ocoOM MOXXYTh He 30iraTHCs, CYNEepeYHTH IHTepecaM iHIIOoL
ocobu, Tpynum o0ci0, CycHmiIbCcTBa Ta IepkaBu B Iiiomy. OTxe,
MpaBHUYA JOTIOMOTa MOJISIrae y CIpUsHHI pealti3alii iHauBi Ty aTbHUX
iHTepeciB (BUpakeHUX y ¢GopMi IpaB, CBOOO, 3aKOHHUX iHTEPECIB)
iH1101 0cO0M B TIPOOJIeMHIH IPaBOBiH CUTYAITii.

3BepHeMocs 0 mpani «MuHysIe Ta OOIITHKU JOKTPUHAILHOTO
KOHCTPYKTHBI3MY: CTpaTeris pearyBaHHS Ha BHUKJIHKH, 3 SKHMH
CTHKA€ThCS KOHCTHTYIIiHHA Hayka B €Bpori» ApMina pon Bormanmi'.
3 caMoro mMoYartky IOKTPHHY KOHCTUTYLIHHOTO TMpaBa Ha
npodeciiHy NpaBHUYY [OOIOMOTY OOIPYHTOBYBAlH SIK HayKOBY,
MIOJIITUYHO KOHCEPBATHBHY Ta COIIIANIGHO BiJMOBiNajbHY, TaKy, IO
CKJIaJla€ cepre KOHCTUTYMLiiHOI Hayku B €Bpomi. To6To, A. ¢oH
Bormanai mpomoHye OUIbII JIOCKOHATY BEPCIF0 TPaJULIAHOTO
PO3YMIiHHS [aHOi MOKTPWHH, TPEACTaBICHY SK «IOKTPUHAIBHUI
KOHCTPYKTHUBI3M». [IpomonyeThcs, mo0 1e cTajmo (QokycoM e He
CTBOPEHOi OKpeMoi IUCLHWIUIIHK €BPONEHCHhKOT KOHCTHTYLiIHHOT
HayKd, sIKa BH3HAa4YaTHUMe SIK il poiib, Tak 1 imeHTHuHicTb. OTXKe,
KOHCTHUTYIlillHA HayKka B €BPONEHCEKOMY TIPaBOBOMY TIPOCTODi
MIOBHHHA 3MIHUTH cebe, OpIEHTYIOUHCh, ajle He OOMEXYIOUHChH
JOKTPUHAIILHUM KOHCTPYKTHBI3MOM y cdepi MpaBa Ha MPaBHUUY
JOTIOMOTY. barato BIUIMBOBHX KOHCTUTYIIIMHHX FOPUCTIB TIPHCBSTHIIN
CBOIO Kap e€py HOCHIDKEHHIO KOHIICTINI Ta 3MICTy IpaBa Ha
MpaBHUYY JOMOMOTY, TOPOMXKYIOUH TEOPETHYHI MigXomu, sKi
icHyloTb 1 cporoghi. OTXe, CHJIbHA JOKTPHHAJbHA CKJaJ0Ba
OUTBIIOCTI HAYKOBUX Tpamuiiil y €Bpori poOHTh 3araibHy 3aMiHy
BUCHHSI TEOPi€l0 MaJOWMOBIpHOCTI. Ma€eThcs Ha yBasi, 10 HAJaHHS
CTaTycy ajaBOKara, HOpoQeciiHOro aaBoKaTa € HEeBiJ €eMHOIO

! International Journal of Constitutional Law, Volume 7, Issue 3, July 2009,
Pages:364-400. URL:
https://academic.oup.com/icon/article/7/3/364/703174?searchresult=1
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YaCTUHOIO HaJaHHS SKICHOI TpaBHWYOI momoMoru. Kpim Toro,
MUCJICHHSL FOPHCTa, OCBIYCHOTO TPAJIUIISIMHU JOKTPUHEPIB, CHILHO
BIJIPI3HSETHCS BiJl MUCJICHHS IOPUCTA, KU BBAXKAE, IO BUCHHS €
OimpII-MEHII 1TI031€10. BinmoBimHO, MOXYTh PpO3BHUBATHCS pi3HI
JOKTPHUHH, TIOCHIIIOIOYH MOPIBHAJIBHUN KOMIIOHEHT. €BpPOMEHCHKHUIMA
MOPIBHAJBHO-IOKTPUHATIBHUA ~ JUCKYPC  MOXE  IEPEBEPIIUTH
IOpUINYHI apryMeHTH, KOPHUCHI Ui MoOyJOBM KOHCTHUTYIIHHOTO
TpaBa BiJIITOBITHO IO Pi3HUX KOHCTUTYIIii.

ToMy sKiCHa IOpPHIUYHA OCBITa MAaTUME BEJUKE 3HAUCHHS; il
€Bporeizamiss y 3Ha4YeHHI ius publicum europacum Bce 1IIe
3HaXOAWTHCS HA AyXe paHHId cranmii. Ha manuii gac aBTOp poOUTH
TaKUi BUCHOBOK. UM MOXe Takuii TpOEKT, 5K ius publicum
europaeum, 10 PO3yMIEThCSA K «HEBITKIAIHUIN» HAyKOBUHA TUCKYpPC
PO HE3aJeXXHWH IHCTUTYT TpaBa Ha mpodeciiHy OpHIUIHY
noromory, 0ytu ycmimHuM? [lonepeay MOBruii muisx, i Moa0poOX
Oyze BayKKOIO: MOBHA IpobjemMa, MUpoTa AOCTiIKEeHb 1 myOikariii,
0arato acIeKkTiB €BPOICHCHKOT0 EKOHOMIYHOTO Ta IIPaBOBOTO
MIPOCTOPY Bijipasy CHajaroTh HA AYMKy. TWM HE MEHIIe, MEHII HixX
32 CTOJNITTSA JHMCUMIUIIHA KOHCTHTYLIHHOI Haykd mepeinuia 3
niepudepii akageMivHOTO CyIy Ha MPOBIIHY POJb, MOKJIMBO, HAaBITH
Ha TIO3WINI0 HAWBUIIOI NUCHUIDIIHU. Y CBITI 1€l  ycmmHOT
CMA/IIMHA MM MOXEMO HABOKUTHUCS 3POOMTH MPOTHO3: KOHCTUTYIIIMHA
HayKa B €BPOIEHCHKOMY IPaBOBOMY IPOCTOPI MOXKE YCIHIIIHO
3MIHUTH CBOIO ITO3HWIIIO 3 IHOTO IMHTaHHS, 30CEPEAMBINNCH Ha Il
3HAYYIIOCTI, ajie He 00MEXYIOUNChH JOKTPUHATIBHIM KOHCTPYKTHBI3MOM.

IOpuanuna nmiteparypa mopyurye Ta HEOAHO3HAYHO PO3TIISIIAE
MIATaHHSA PO Te, SAKi iHTepecH MpodeciiiHoi MpaBOBOi TOMOMOTH
MOXIIMBI, TIPO PO3PI3HEHHS 3aKOHHWX 1 HE3aKOHHUX IHTepeciB
oJlep)KyBaua MpPaBOBOI JOMOMOTH. [l BUPILICHHS [BOTO MUTAHHS
Ha piBHI 3arajbHOi TEOPETHYHOI KOHLENLii MpaBOBOi JOMOMOTH
HEOOXiMHO, HA HAaIl TOTJAA, BUXOIUTH 3 TaKUX TEOPETHIHUX
npunyiess. Ilo-mepme, B JaHOMY BHMIAAKy MoOBa NAe Ipo
CyO’€KTHBHI SBWINA: I[N, TpParHeHHs, IHTEpPEeCH OcCOoOH, sKa
3BepHyJacs 3a IOPUAWYHOI joromoroto. [lo-gpyre, HeoOXigHO
pO3pi3HUTH caMy (aKTUIHy MeTy — OakaHHS OTPHMATH TICBHE
MaTepiajJbHe 4YHM HemarepiasibHe Omaro 1 3aco0u s Horo
mocsrHeHHs. Ilo-Tpete, Tpomamsam (FOpHUAMYHI OCOOW, iHTIII
«HemyOniuHI» Cy0’e€KTH TIpaBa) BHKOPHCTOBYIOTh  3arajbHO
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JIO3BOJICHHI THIT IPABOBOTO PETYIIOBAHHS, B IKOMY «JI03BOJICHO BCE,
mo npsMo He 3aboponeHo». [lo-yeTBepre, 3rimHo 3 KoHcTutymieto
VYkpaiHchKoi AepKaBH, KOXKEH Ma€ MPaBO 3aXHIIATH CBOI IpaBa Ta
cB00OIM BCiMa crioco0amu, He 3a00POHEHUMHE 3aKOHOM.

VY 3B’A3Ky 3 IIUM MU IOBHUHHI TOTOAMTUCSA 3 TIO3MIII€I0, IO
HE3aKOHHUMH MOXYTb OYTH JIMILIE 3aCOO0M sl TOCATHEHHS ILinel -
BHKOPHCTAaHHS HE3aKOHHHX 3ac00iB, MPUHAOMIB, METOIIB IMPaBOBOI
JIOTIOMOTH, ajne He cami mim. OTke, Ha MHUTAHHSA, YU € 3aKOHHUM
OakaHHS MiJO3PIOBAHOTO, OOBMHYBA4E€HOTO UM iHIIOI o0coOM
MPUTATHYTA HWOTO [0 IOPHIWYHOI BiJNOBINANBHOCTI YHUKHYTH
OCTaHHBOTO, CIIiJ] BIAMOBICTH cTBepAHO. «HesakoHHi iHTEpecH
00BHMHYBAUEHOT0 — I HOr0 3alliKaBJICHICTh y 3aXHCTI HE3aKOHHUM
[UITXOM.

IIpaBHHYA momOMOTa € ITIECTIPSIMOBAHOIO MisUTbHICTIO. OCHOBHA
MeTa TPaBOBOI JOMOMOTH € 3a0e3MeYeHHs Ta 3axUCT MpaB Ta
3aKOHHHX 1HTEpeciB 0ci0, IOPUOUYHHHA 3aXHCT 0COOM; CTBOPEHHS
3aKOHHUMH 3aC00aMu CIIPHUATINBUX YMOB OCOOHW JJISl 3aXHCTy CBOIX
cyO’€eKTHBHHX TIPaB; 3aXHCT IPaB JIOAWHU TOMIO.

[MpaBHUYa JI0TIOMOTa, BHCTYTAIOUH CIleniaJbHO0
KOHCTUTYIIIHO-TIPAaBOBOIO TapaHTI€l0 MpaB i CBOOOM, € BaXKJIIMBUM
€JIeMEHTOM KOHCTUTYIIHO-TIPABOBOTO MEXaHIi3My 3a0e3leueHHS
mpaB i CBOOOJA JIOJAMHU 1 TPOMaJSHUHA 1 B CHUCTEMi IHIIMMH
MIPaBOBUMH 3aCO0aMU MpaLIoe It JOCSATHEHHS X MOBHO peaizaii.

Poskputi MeTy mpaBHHYOi AOMOMOTH BapTO Yepe3 «HaJaHHS
MPaBHUYOI TOTIOMOTH», SIKE B IIMPOKOMY 3HAYEHHI OXOILTIOE 3aXHCT,
3anmo0iraHHs, iHII YMOBU Ta 3acoOH, SIKi TapaHTYIOTh 3IiHICHEHHS
paB, CBO0O/I, 3aKOHHUX IHTEPECIB.

IOpuanyna momomora XapaKTepPU3YeThCS CIPSMOBAHICTIO Ha
JOCSITHEHHS MPaBOBOTO pe3yJbTaTy - MO BiAOYBaeThCs B MPOLEC,
JIOTIOMArae BIUTMHYTH Ha MPOOJIEMHY TIpaBHUYA CHTYAIIi0, CIIPUSTIHBY
JUIsL KOHKPETHOTO OfIepKyBada IPaBOBUX 3MiH, JIOCSTHEHHIO SIKUX
CIIpUsi€  LIJIECTIPSMOBaHA JisUTbHICTh. «Opi€eHTallisp» Ha TPaBOBUI
pe3yabTaT HArojiollye, MO-Tieplle, Ha TOMY, ILIO OYiKyBaHI Ta
(bakTHYHI pe3yN bTaTH MPAaBOBOI TOTIOMOTH MOXYTh HE 30iratucs;
Mo-pyre, M0 JOCATHEHHS 3aIlJIAHOBAHOTO TPABOBOTO PE3YJbTaTy He
3aBXKJU MOXKe OyTU TapaHTOBaHe.

Takum 94MHOM, 3MICT TIPaBHUYOI TOTIOMOTH (POPMYETHCS AiSIMH i3
3aCTOCYBaHHSIM INPaBOBUX 3ac00iB, sIKi 3AIHCHIOIOTBCSA CyO’€KTOM
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HagaHHSA. 3MICT TIPaBOBOi JIOMOMOTH Hamae i BIACTHBICTH
«TIPaBOBOI» TPUPOAH, KA TOJIATAE Y TEPEBAXHOMY BHUKOPHCTAHHI
MIPaBOBUX apTYMEHTIB IS MOCATHEHHS IiJIeH, OCHOBHUI KiHIIEBHI
(hoKyC HiSITEHOCTI IIOJI0 BCTAHOBJICHHS, 3MiHU IiH Ta MPUIHHEHHS
MIPaBOBITHOCKH, TOOTO OTPUMAaHHS MPABOBOTO PE3YJIbTATY.

3MICT TPaBHUYOI JIOMOMOTH, SK 1 OyAb-SKOi isJIbHOCTI,
CKJIQIa€ThCSI 3 JBOX CTOPiH: BHYTPIIHBOI (CyO’€KTHBHOI) - 1€
pPO3yMOBa NisIBHICTE Cy0’€KTa HagaHHA (PO3TIISL SIKO1 BUXOIUTH 3a
MEXI TaHOTO IOCIIKEHHS) Ta 30BHIIIHBOI (00’ EKTUBHOI) CTOPOHH -
SK 30BHIIIHBO BUpaxeHi Ail cy0’ekra HagaHHS, CHOPAMOBAaHI Ha
MEpeTBOPEHHsT  MpoOiieMHOi  mpaBoBoi  cutyamii. HOpugnuna
JOTIOMOTa MOXK€ BUHHMKATH, TMO-TieplIe, Yy BYMHEHHI Cy0’€KTOM
KOHKPETHHX Jiif, MO0 O0e3MocepeHh0 BIUIMBAIOTH HAa TPOOJIEMHY
[IPaBOBY CHTYaIlifo, MO-ApyTe, y IJIbOBOMY HagaHHI 0co0i, ska
moTpebye Takoi JOMOMOTH, IOCTYIHHUX 3aco0iB ISl TOJOJaHHS
npo0JeMu npaBoBoi CUTYaIii.

3nificHIOI0YHM KOHKPETHI [Iii B iHTepecax cy0’ €KTa OTpUMaHHS, 10
CTaHOBIISITh MPABHUYY JOMOMOTY, Cy0’€KT HaJaHHS BHKOPHUCTOBYE
mpaBoBi abo0 MOpUIWYHI 3aco0M, SKi € TIPaBOBUMH SBUIIAMH,
BHpPaXEHUMH B IHCTpyMEHTax (yCTaHOBKax) Ta JisiX (TEXHOJIOTifAX),
SIKi 3aIOBOJIBHSIOTH iHTepecu cy0’ekra. llpaBHWYa momomora, sxa
moJyisirae 'y 3IiMCHEHHI Cy0’€KTOM HaJaHHsS KOHKPETHHX il B
iHTepecax cy0’€KTa OTpHMaHHS, camMa 1o co0l BIZHOCHUTBCA [0
npaBoBUX 3aco0iB. [IpaBHMua nomoMora crpuse peanizalii mpas,
cB00O/I, 3aKOHHUX IHTEPECIB JIMIIE THMHU IOPUAHNYHUMHE 3ac00amH,
SIKi TIO3UTMBHE TPaBO BHU3HAE 3a OJEpP)KyBaueM (TPOMaISTHHHOM,
OpraHi3aimie€o TOIIO) SK MOPHAWYHY ocol0y, aime (aKTHIHE
BHKOPHCTaHHS IIUX KOIITIB € MPo0JieMoro Aiist Hhoro. [Ipu msomy 10
3MICTy MpPaBOBOi JOMOMOTM MOXYTh BXOIWTH JIMIIE Ti HpPaBOBi
3acO0M-BCTAaHOBJICHHS Ta 3aCO0U-[il, BAKOPUCTAHHS SKUX MOXKJIMBE
IUIST 0cOOM SIK IOPUAMYHOI ocoOm. IHmMMU ClioBaMH, MiSUTBHICTH
cy0’eKTa HamaHHS MOJXKE [OTIOBHIOBATH, 3aMIHIOBATH [iSUThHICTH
cy0’ekTa OTpuMaHHs, ane o0cAr 1 xapakTep IisIIbHOCTI Ccy0’ekTa
HaJaHHA MOXX€ HE BUXOJHMTH 3a MEXi MPaBO3JaTHOCTI, a OTXKE,
IOPUIUYHOI JIiSNTBHOCTI Cy0’€KTa OTpUMaHHS, SKy BiH Mir Owu
3IIHCHUTH, SIKOM MpaBHUYA CUTYalis He Oylia MpoOJIeMHOIO i BiH He
nmoTpedyBaB OH JOTTOMOTH.
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IIst ocoOnMBICTh Yy TOEMHAHHI 3 00’€KTOM Ta METOIO IPaBOBOI
JIOTIOMOTH JIO3BOJISIE BIJIPI3HUTH OCTAHHIO Bij| IHIIOI JOMOMOTH Y
3IiHCHEHH] mpaB, cBOOOJ, 3aKOHHUX IHTEPECiB IrpoMaisH OaraTbMma
cy0’ekTamMH, O0COOJIMBO JEepXaBHHUMH OpraHaMH Ta OpraHaMu
MiCIIEBOTO CaMOBpSyBaHHS. [TpaBoBi 3aco0u, 10
BUKOPUCTOBYIOTBCSI TNPH  HaJaHHI paBOBOi JONOMOTH, He
0OMEXYIOThCS JHIle MopuandHUMH 3acobamu. Cepen 3aco0iB
MPaBOBOI JIOTTIOMOTH € IOPUINYHI KOHCYIbTAIlii, Pe3yIbTaTOM SIKUX €
BHOIp 13 yChOTO KOMILIEKCY MPABOBUX 3aCO0IB - YCTAHOBOK Ta IiH -
HaWOUTBII aNeKBAaTHUX, ONTHUMAIBHUX, €(PEKTUBHUX y KOHKPETHIH
po0OJIeMHi# paBoBiil cuTyarii.

VY ropuanuHiil Hayni Oyau cipoOH pO3IMIUPUTH MOHATTS PaBOBOT
JOTIOMOTH, BKJIFOUUBILY 10 1i 3MICTY, HAIPUKJIAJA, IOPUANIHY OCBITY
y cdepi 3axucTy momo 3ade3nedeHHs Ta peajizallii mpaB i cBoOO,
Oyap-siKi TMPaBOBIAHOCHHY, IO BHHHUKAIOTH Y MPOLECI OTPUMAaHHS
0CcO00I0 MO CyTi OyAb-KHX MOpUAMYHUX mociyr. lled migxin
3acmyroBye Ha MiATpUMKYy. Jleski iHCTpyMeHTH, mo (OpMYIOTh
TOTOBHICTH Cy0’€KTa BUKOPHCTOBYBAaTH 3aCOOM MPABOBOTO 3aXHCTY,
TPaIUIINHO BKIIOYAKOTHCS JO 3MICTy IPABOBOi  JOMOMOTH
(mampukas, HagaHHA PaBoBOi iH(OpMaIllii, KOHCYITBTYBaHHS), TOI
AK 1HII1 3acO0M (HANpUKIIaA, HaBYaHHS MPaBOBiM TOMOMO3i) Bce IIIe
noTpeOyloTh  BUBYEHHS  Ta  MOJAIBIIOTO  TEOPETUYHOTO
OOIPYHTYBaHHS.

Crpasni, TpoOJIeMHI IMPaBOBi CHUTYyaIlil, 0 BUMAararoTh IIPaBOBOL
JOTIOMOTH, TaKOX MOXIIMBI Ui TPOMaasHUHA JJIsl 3iHCHEHHS
KOHKPETHHX IOPHOUYHO 3HAYYLIMX [if, TakKuX $K KOTHITHBHO
mpoOJieMaTHYHI TpaBOBiI cHTyamii. Y WX BHUIIagKaXx TMpaBHAYA
JoroMora - 1e npodgeciiiHa JOMOMOra y MiArOTOBII J0 FOPUIMIHOL
JOisUTBHOCTI B MalOyTHhOMY (HABUAHHS BKIIOYA€ YCBIIOMIICHHS
iHTEepeciB y BHUKOPHCTaHHI CyO’€KTUBHHX NpaB, AOTPUMAaHHS Ta
BUKOHAHHS OPUIUYHUX OOOB’SI3KiB; YCBIIOMJICHHS IIiJIEH, sKi
OyayTh BIAMOBiAATH iHTEpecaM; pO3YMiHHS Ta OLIHKa YMOB, Y SIKUX
BinOyBaTUMyThCSl MalOyTHI i, akTyami3auis JOCBidy, OB’ sI3aHOTO
3 pealizami€o mpaB i 00OB’S3KIB y MHUHYJIOMY iHIIUMH Oco0amm),
TOOTO (OpMyE TOTOBHICTH A0 THX UM IHINUX MOPUIAIHUX il
(yTpuMaHHS BiZl HUX), BAKOPHUCTOBYBATH 1Ii a00 Ti I0OpUAMYHI 3aco0n
U MaKCHMaJbHO TIOBHOI peaji3amii IpaB, CcBOOOM, 3aKOHHHX
iHTepeciB y mpobiieMaTHYHIi MpaBoBiil cuTyarii.
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3acobu, mo (GopMyIOTH TOTOBHICTH CYy0’€KTa O CaMOCTIHHOTO
BHUKOPHUCTaHHS MPaBOBUX 3aC001B, HAJIEXKATH JI0 TPYNHU CY0’ EKTHBHUX
SIBUII[ TIPABOBOI MIMCHOCTI, i came 3a iX JOIIOMOTOI0 Bi0OYBa€ThCS
TEOPETHYHUIN 1 MPAKTHYHUI PO3BUTOK MPAaBOBUX 3aco0iB, yMiHb,
HAaBUYOK, YCTAaHOBOK 1 B KiHIIEBOMY paxyHKY TOTOBHICTH IO iX
MPaKTUYHOTO BUKOpHcTaHHA. CHpusHHA peanizaulii mpas, cBOOOI,
3aKOHHUX 1HTEpECIB, 3MIHCHIOETHCSA 3a JIOMOMOTOIO0 HEIPaBOBOTO
xapakTepy (IpWBaTHa pO3IIyKOBA [isSUTBHICTh, 3aXUCT KIIEHTA,
HaJaHHS KOMEpILiiHOI iH(popMallii Tpo mapTHepa KIIi€HTa, BUKOHAHHS
IHIINX TEXHIYHUX, MOMOMDKHHX, OpTaHI3aliifHuX, aaMiHICTPaTHBHUX,
anMiHicTpaTUBHMX (YHKII B iHTepecax IOBIPUTENS HE MOXYTh OyTH
BU3HaHI MPaBOBOIO Jaonomoror). DakTuyHi 1ii B iHTepecax MOXKYTh
CYNPOBOKYBAaTUCS BHUKOPUCTAHHSIM IPAaBOBUX 3aco0iB (HAaNpHKIIam,
Bpy4YEHHS  IOPDUIMYHOIO  JOKYMEHTa, CKJIaJCHOI0  aJBOKaTOM
ajpecary), aje cami 1o co0i BOHU HE € FOPUIUYHOIO JIOTIOMOTOIO.

KonctuTynis Ykpainu 3akpinuiia IpaBo KOXXHOTO Ha IpodeciiHy
[IPaBHUYY JONOMOTY, IPOTE B IHIIMX HOPMATUBHUX aKTax, MOpsA i3
YBEJICHHSIM HOBOT'O TOHATTS «IIPABHUYA JIOTIOMOTa», BHKOPUCTOBYIOTBCS
Taki TOMIOHI MOHSTTS, SIK: «IpPaBHHYA JIOTIOMOTa», «HOPUAAYHA
JOTIOMOTay, «IOPUINYHA MOCIYIay, «3aXUCT». BUKOPHCTOBYIOUM wi
MOHATTSA, HAYKOBII Ta IOPUCTH 4YacTo I1ACHTU(IKYIOTh iX, He
3’SCOBYIOUM 3HAYCHHS KOXXHOTrO 3 Hux. lled miaxig MOMHIKOBO
3MIHIOE YSBJIEHHS OPO LUTICHICTh CHCTEMH IPaBOBOI JOMOMOTH,
OKpecJIeHy B 3aKOHOJABCTBi, IO peryjaroe 1i HaJgaHHA Ta
BUKOPHUCTaHHS.

Konctutyniitne npaBo Ha kBaniikoBaHy NpaBHUYY JOMOMOTY -
CKJIaJJHE IIPABOBE SIBUILE, SIKE€ € KOMIUIEKCHUM IIPAaBOBUM IHCTUTYTOM,
10 MOEAHYE B coOi MyOIigYHO-TIPABOBI Ta MPUBATHO-TIPABOBI 3acau
KOHCTUTYLiiHOTO mpaBa. OCKUIbKY HagaHHS npodeciiiHol mpaBoBoi
JOTIOMOTH € OAHOYAaCHO O0’€KTOM Pi3HOMAaHITHUX IPaBOBIAHOCHH,
AKI PEryNIOI0ThCS PIZHUMHU TalTy3sIMH TpaBa, 30KpeMa HUBIILHUM
mpolecyaJbHUM TIpaBOM, TO MpoOJeMu peanizanii mpaBa Ha
KBaJipikoBaHy IOPUIAWYHY JIOIIOMOTY HE MOXYTh IOJSTaTH
BHHATKOBO B KOHCTHTYI[IHHOMY TIpaBi SIK Tady3i mpaBa. Y 3B’S3KY 3
MM DPO3B’A3aHHA TMpoOiieM HajaHHA mpodeciiiHoi MmpaBHUYOL
JOTIOMOTH TOTPiOHO HIyKaTH Ha CTUKY PI3HHX Tamy3eil Tmpasa,
MIPHUIJIMBIINA OCOOJIMBY yBary CITiBBiTHOIIEHHIO KOHCTUTYHIWHUX i
MpoIieCcyaTbHUX HOPM, IO PETYIIOIOTh 3aCTOCYBAaHHS JJAHOTO MPaBa.
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CrorozHi B HAyKOBif AOKTPHHI € AWCKYCiliHI NMUTaHHA OO
XapaxTepy, 3MicTy i oOcsry mpaBa Ha NMPaBHUYY JOIOMOTY, HOTO
MICIsl B CHCTEMi IpaB 1 rapaHTii OMX NpaB, a y HAiOHAIEHOMY
3aKOHOJABCTBI HEMa€ OIHO3HAYHOI'O, YITKOIO Ta IIOCIIJOBHOIO
MiAXOQY Yy PI3HHMX acHeKTax HOro BPETryJIIOBaHHS, LIO0 HETaTUBHO
BIUTMBAE Ha peallizallif0 I[bOT0 Ta IHMIMX KOHCTUTYILIWHUX MpaB Ha
TIPaKTHII.

3okpemMa, Ha piBHI IIPaBOTBOPYOi Ta MPaBO3aCTOCOBHOL
OISUTBHOCTI  3alIMILAIOTBCA  Taki mpobiemMu: Koja  cy0’eKTiB
3MiHCHEHHS TIPEJICTABHALITBA 1 3aXUCTY B CyJli Ta HaJaHHS MPaBOBOL
JOTIOMOTH B CYJIOBOMY TIpOLIECi; BIiJIIKOJYyBaHHS BHUTpAaT Ha
IOPUINYHI TMOCIYTM B CYIOBOMY IIpOILECi; ONOJATKyBaHHS
IOPUINYHUX 1 aABOKATCHKUX HOCIyT Touo. OcobamBicTio mpaBa Ha
MpaBHUYY JOTIOMOTY € Te€, IO BOHO € HEBiJ'€MHOI) CKIJIaJOBOIO
MEXaHi3My peallizailii, rapaHTii Ta 3aXUCTy MpaB i CBOOO JIIOAUHHU i
rpoMaJiTHUHA, TOOTO Oe3MocepeIHhO MOB’sI3aHe 3 €(PEKTUBHICTIO Ta
SIKICTIO 3a0€3IeYeHHs] IHIMUX IpaB, CBOOOJ 1 3aKOHHUX IHTEpeCiB
JIOIUHY, € 0€3YMOBHOIO iX TapaAHTI€IO.

[lepm Hix mnepeiTd Oe3mocepeHBO A0 PO3TISLY EBOJIONIT
BHBUEHHS KOHCTUTYIIHHOrO TpaBa Ha mnpodeciiHy MpaBHUIY
JOTIOMOTY, Tpe0a HacamIepesn BHU3HAYMTH, IO X SBISIE COOOIO
mpaBHUYA JOMOMOra. TOXX Ha MOYaTKy HAIIOr0 BHBUEHHS MAaeMO
Bi3HAYUTH, IO B YKPAaiHCBKOMY 3aKOHOJABCTBI BXKHBAIOTHCS TaKi
MOHSATTS SK TpaBHWYA JIOTIOMOTa, FOPUIMYHA JIOTIOMOTa, 3aXHUCT,
0e3oruiaTHa JJONOMOra, IEPBHHHA Ta BTOPUHHA MIPaBHUYA JOTIOMOTa,
OCKIJIBKH MTOTPIOHO YITKO CipuiMAaTH TaKi MOHATTSL.

TepMiH «mpaBHHUYA IOTIOMOTA) HAJEXKUTh PO3TISIATH Yy JBOX
chepax: Ha HAIlOHATHHOMY (BHYTPIIIHBOMY) Ta MIKHapOJHOMY
(MiKaep>kaBHOMY) pIiBHSX. Y TepHIOMY BHIAAKy ocoba, Oyayun
Cy0’€KTOM KPHMIHQJIBHOTO NPOBaHKEHHS, Yepe3 AepKaBHI OpraHu
3a JIONOMOTOI0 ajBokaTta ab0 caMOCTIHHO 3AIMCHIOE CBOI Ipasa.
[o-gpyre, moauHa, 3a ACIKMMH BUHSITKAMH, MEPEBAKHO Uepe3
JepKaBu, L0 € Ccy0’eKTaMM MIKHApOIHOTO IpaBa, 3ade3nedye
3aXHCT CBOIX MPaB i CBOOOI.

SIkmo  aHamizyBaTH €BOJIIOLII0 HOPMATHBHOTO 3aKpIiIUIEHHS
MOHATTS mpodeciiHoi MpaBHUYOi JOMOMOTH, TO CTarTsd 59
Koncturynii Ykpainu no BHeceHHs 3MiH Bix 2 yepBHA 2016 poxy
MicTriia B co0i caMe TIOHSITTSI TpaBa Ha IMIPaBHUIY JOIIOMOTY.
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A mepmie odimiiHe TiayMaueHHs JaHOTO TpaBa Oylo JaHe
Koucturyniithum Cynom VYkpaiam y #oro Pimenni Bim 16
muctonaa 2000 poky Nel3-pri/2000' y cripaBi 3a KOHCTHTYLIHHAM
3BepHEeHHsM rpomaznsauHa CongaroBa ['eHHanis IBaHOBHMYa 1010
odiuiffHorO TIYMaueHHs moyiokeHb cTarti 59 Koncturyuii Ykpainu,
ctarti 44 KpumiHanpHO-TIpoIleCyaIbHOTO KOAEKCY YKpaiHu, crarei
268, 271 Konekcy YkpaiHu mpo aJMiHICTPAaTHBHI NPaBOMOPYIICHHS
(cmipaBa mpo mpaBo BUIBHOrO BHOOPY 3axMcHUKA). Tak, y MyHKTI 5
BUIIIEHA3BaHOTO PimeHHs TpaBo Ha NpaBHUYY JONOMOTY OyIIo
BH3HA4YEHO AK «rapaHToBaHy KoHcTuTymi€o YKpaiHW MOMKIHMBICTH
(hizmaHOT 0cOOH o1epKaTH IOPUINYHI (TIPAaBOBi) TOCITYTH.

3akoH Ykpainu «IIpo anBokatypy Ta aaBOKaTChbKY HisUTBHICTBY 31
3MiHAMH 1 IOTIOBHEHHSIMH BHIIPABJaB HHU3KY OYiKyBaHb FOPHUINYHOI
CHUTBHOTH Ta TPOMAJICBKOCTi, OCKIIBKH 3HAHIIOB CBOE TEOPETHYHE
BHpIIIEHHS Ha CYyYaCHOMY piBHI TaKWX THTaHb, AK BUIIJICHHA
a/IBOKaTypHY B €IMHY HEAEP)KaBHY CaMOBPSIHY OpraHizalliio, Ha 5Ky,
3TiTHO 3 KOHCTUTYII€IO, MOKIaeHO (YHKI[iI0 3a0e3MeucHHs mpaBa
HAa 3aXUCT.

Ilepexonmsun Ge3nocepeanpo a0 aHamizy Koncturymii YkpaiHwu,
Bi3BHAYMMO, [0 a0 odiniliHoro omnpwitogHeHHs KoHcTuTymii
Vkpainm 1996 poky BHKOPHCTOBYBAaBCS TEPMiH «IOpPHIMYHA
Joriomora», ame BHeceHHs B crarti 59 Koucturynii Ykpaiam
MOHATTS «IPaBHUYA JOIIOMOTa» CIOHYKAaJI0 3aKOHOJABII IOCTYIIOBO
B HOPMAaTHUBHO-IIPABOBUX AaKTaxX 3aMiHIOBATH IOPUIMYHY IIOTIOMOTY
Ha MPaBHUYY.

3abe3medyeHHsa peajizallii mpaBa Ha MPaBHAYY JOIIOMOTY CTaB HE
TIIBKHM  KOHCTHUTYIIHHO-TIPABOBUM OOOB’SI3KOM  JEpKaBH, a W
JOTPUMAaHHSAM Y3ATHX VYxpainoro MDKHApOIHO-TIPAaBOBUX

! Pimrennss Koncrurymiiinoro Cymy y chpaBi 3a KOHCTHTYIIHHHM 3BEPHEHHSIM
rpomansauHa ConmaroBa ['enHazmis I[BaHOBHMuYA mmIom0 OGIIifHOTO TIyMadeHHS
MI0JIOXKEHb cTarTi 59 Koncrurynii VYkpainuy, cTarTi 44
KpuminaneHo-niporiecyansHoro kojpekcy Ykpainu, crateir 268, 271 Kopekcy
Vkpaluu npo agMiHiCTpaTHBHI (CIipaBa Mpo MpaBO BUIBHOTO BHOOPY 3aXHCHHKA)
Bix 16.11.2000 Ne 13-pri/2000. URL:
http://zakon3.rada.gov.ua/laws/show/v013p710-00
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3000B’s13aHb BIiJIOBITHO JI0 IOJIOKEHb 3arajibHOi JieKjapallii npas
mromuen 1948 poxy', MiXHApOIHOTO MaKTy PO IPOMAJSHCHKI Ta
nomitiaHi mpaBa 1966 poky’, €Bporeiicbka KOHBEHI] PO 3aXUCT
IIPaB JIIOMHE if OCHOBOMONOXKHUX cBoGo 1950 poky”.

2 yepBHa 2011 poxy BepxoBnoro Pamoro VYkpainu mnpuitHATO
3akoH Ykpainum «lIpo Oe3oruraTHy mHpaBHHUYY JIOTIOMOTY», SKHN
HaOpaB umHHOCTI 9 mumHs 2011 poky. Ykasanmii 3akoH BH3Ha4ae
3MICT TpaBa Ha O€30IUIATHY NEPBHHHY Ta BTOPUHHY MNpPaBHUUY
JIOTIOMOTY, TIOPSJIOK peaiizaiii npaBa Ha O€30IUIaTHY MPaBHUYY
JIOTIOMOTY, TIJICTABH Ta TMOPSAOK HaJaHHsS OE30IUIaTHOI MpaBOBOI
JIOTIOMOTH, JIep KaBHI TapaHTii MO0 HaAaHHSI O€30IUIaTHOI MIPaBOBOT
JOTIOMOTH.

05 aumua 2012 poxy BepxoBnoio Panoro Ykpainu mpuiHATO
3akoH Ykpaiam «lIpo amBokaTypy Ta aaBOKATCBhKYy [iSUTBHICTBHY,
SIKUI Ma€ Ha MeTi MiJHECTH POJb aJBOKATYpH B CYCIIBCTBI K
rapanry 3a0e3ledeHHs] KOHCTUTYUIHHUX MpaB 1 CBOOOA JTIOAMHHU Ta
rpOMaJsiHMHA Ta IHCTUTYTy MO 3a0e3leueHHI0 peajizalii mpasa
0co0M Ha TIPAaBHUYY JOTIOMOTY.

OcranniMu 3MmiHamMu 3 depBHI 2016 poky BepxomHoro Pamoro
Vkpainu npuiiaatuii 3akoH VYkpainu «IIpo BHeceHHS 3MiH [0
Koncturynii Ykpaiau (11070 MpaBoOCys)», SIKUM KOHCTHTYIIIHHE
[IpaBO Ha MPaBHUYY AOMOMOTY OYJIO pelaKIiifHO 3aMiHEHO Ha MPaBo
Ha mpodeciiiHy mpaBHHYY IOTOMOTy. Y 3B’S3Ky 3 UM HaOyBae
0c00IMBOI aKTyaJIbHOCTI BUSIBICHHS 3MICTy TpaBa Ha O€30ILUIaTHY
npodeciiHy ~ mpaBHHYY  JOIOMOTY, a TakKOoX MEPCICKTUB
3aKOHOJIABUOTO BPETYJIIOBAHHS MEXaHI3MiB HOT0 peai3artii.

Came Ha myMKy iHimiaTopiB Takux 3MiH 10 KoHcrurymii Ykpainuy,

' Baragena gekmapamis npas mogmed : IpuitasTo pesomomiero 217 A (IID)

lenepanpnoi  Acambmei OOH  Bim 10  rpymas 1948 p. URL:
https://zakon.rada.gov.ua/laws/show/995 015#Text

? Mixxuapouuil HAKT IPO TPOMAIAHCHK i moniThumi npasa Bix 16.12.1966. URL:
https://zakon.rada.gov.ua/laws/show/995 043#Text

3 KoHBeHIIis1 Mpo 3aXUCT TpaB JIIOJHHU i OCHOBOIOJIOXHUX cBoOon // Odimtiitauit
BICHUK VYkpainu. - 2006. - Ne 32. URL:
https://zakon.rada.gov.ua/laws/show/995 004
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3aMiHa TEpPMiHA «IpaBOBa JOMOMOTa» HAa «IPaBHHYA JIOIIOMOTa
3yYMOBJIEHa, HacaMIlepell, CTaHJapTaMH YKpaiHChKOI MOBH, SKi
BHU3HAYAIOTh, IO NPUKMETHUK, 3aCTOCOBYBAaHMH Ul IO3HAYEHHS
BIJIMOBIIHOTO BHIy JOIMOMOTH, IOXOIUTh BiJ IMEHHHWKA, IO
Mmo3Havae camy mnpodeciro ocoOM, ska Halae TaKy JIOMOMOTY.
ImMeHHMKOM a7 TIO3HAa4YeHHA OcoOW, SKa HaJa€e IMOCIyTH y cdepi
mpaBa (y I0puIuIHIN cdepi), € CIOBO «paBHUK». OTKe, came 0coow,
o0 HajexkaTb [0 NpaBHUUYOi mpodecii, HamarTh Mpodeciiny
MPaBHUYY JOMIOMOTY.

ToOGTO 3aKOHOJAaBEeIb pPO3MEKOBYE TEPMIHH «IpPaBOBa» i
«mpaBHIYa» (a00 IOpPHINYHA) JOTIOMOTa caMme 3aJIeKHO BiJ Cy0’eKTa
Ha/IaHHsI JOTIOMOTH.

Tox MOXHa 3pOOHMTH BHUCHOBOK, IO BHECEHHS NaHUX 3MiH JIO
Koncturynii Ykpainu mano Ha MeTi HE 3BYXXEHHS UM PO3MIUPEHHS
3MICTYy MpaBa Ha TMPaBHUYY JOINOMOTY, a caMe IPUBEICHHS
TEPMIiHOJOTIi Y BiINOBIOHICTH O CTAaHIAPTIB YKPaiHCHKOI MOBH. A
TOMY 3a 3aKOHaMHu ()OpMalbHOI JIOTiKH KOHCTHTYLIHHI KaTeropii
«mpodeciiHa TpaBHUYA JOMOMOTa» Ta «IPaBHUYA JIOTIOMOTa»
MO’KHA BB2XKATH CHHOHIMIYHHMU.

Takox y 3B’A3Ky 3 LUM BapTO 3BEPHYTH YBary IOpUIAHYHY
no3unito  KoucrurynifiHoro Cyay VYkpainm y  BucHoBKy
Koucturyniitnoro Cyny VYkpainu (Benmka mamata) y cmpasi 3a
KOHCTUTYIIIHHUM 3BepHEHHsIM BepxoBHoi Pamu VYkpaimm mpo
HaJaHHS BHMCHOBKY OO0 BiAMOBITHOCTI 3aKOHOMPOEKTY MPO
BHeceHHs1 3MiH 710 KoHcrutynii VikpaiHu (IIogo cKacyBaHHS
amBOKaTChKOi MoHomodii) (peectp. Ne 1013) Bumoram crateit 157 i
158 Koncrurymii Ykpainu Bin 31 xostaa 2019 poxy Ne 4-/2019,
BimmoBimHO 10 sik0i «lloHATTS «HamaHHs mpodeciiiHol MpaBHUYOL
JOTIOMOTHY» HE TOTOKHE MOHSTTIO «IPEACTABHULTBO OCOOH B CYAi».
Hananus npodeciitnoi mpaBHUYO1T TOTIOMOTH 3IHCHIOIOTH aJBOKATH,
a TPEJICTAaBHUIITBO 0cOOM y cyai Moke OyTH 3IifiCHeHe 3a BHOOPOM
0co0u anBoKaToM abo iHIUM cy0’ekToM. 3 aHaIli3y YaCTUHU MEPIIO]
crarti 131-2 Koncturynii YkpaiHu y CHCTEMHOMY 3B’SI3Ky 3 ii
cTarTelo 59 BUIUIMBAaE MO3UTHBHUUA OOOB’S30K JIE€p)KaBH, SKHAN
IoJIsiTa€ B TapaHTyBaHHI y4acTi agBoOKaTa y HaAaHHI mpodeciiHol
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MPaBHUYOI JOMOMOTH 0Cc001 3 MeTOI0 3abe3rnedeHHs ii epeKTUBHOTO
JOCTYIY JIO0 MPaBOCYAJS 32 paXyHOK KOIITIB JEPKaBU Y BHIAJKAX,
Tepea0aueHnX 3aKOHOM .

Konctutyniitna pedopma BTimoBanacs B JKUTTA MOCTYIOBO. Y
yepBHi 2016 poky BepxoBHoio Panoro VYkpainu OyB mpuiHATHIA
3akon Yxkpainu «lIpo BHecenHs 3MiH mo Korctutymii Ykpainm
(oo mpaBoCcyAns)», SKAM KOHCTHUTYIIMHE MpaBO Ha NpPaBHUYY
JomoMory OyJio peakuiiHO 3aMiHEeHO Ha MpaBo Ha MpodeciiHy
MIPAaBHUYY JOMOMOTY. AHATI3YFOUH I1i 3MiHH, MO>KHA 3pOOWTH BUCHOBOK,
110 iX BHeceHHS 10 OCcHOBHOro 3aKkoHy YKpaiHchKoi [lepxaBu Majio Ha
MeTi He 3BYXEHHS abo X PO3UIMPEHHS 3MICTy MpaBa HAa IPaBHUYY
JIOTIOMOTY, a CaMe: TPHUBEICHHS TEPMIHOJNOTII Yy BiIIOBIAHICTE 10
CTaHIApTiB yKpaiHChKOi MOBH. Takok Tpeba BiI3HAYUTH, IIIO
HEJIOCTATHBO JIMIIIE HASBHOCTI HOPMH III0JI0 peaTi3allii IpaBa Ha 3aXUCT y
Koncrurynii Ykpainu, a ToMy HEOOXiTHO YZOCKOHAIUTH BXE ICHYIOTY
CHCTEMY HaJaHHA IPaBOBOI JONOMOTHM IIUIIXOM CTBOPEHHS MAi€BOTO
MeXaHi3My peasti3allii BKa3aHOTo MpaBa 3 METOIO 3a0€3MeUeHHs 3aXHUCTy
KOHCTHTYLIHHHUX NpaB i cBOOO JIIOJMHU Ta TPOMaISTHUHA.

Koncruryniero Ykpainu nependavqaeThCcsi HU3Ka TapaHTIN, OHIECIO
3 SKAX € TPaBO CYJOBOTO 3aXMCTy, IO TNependadeHa cTarreio 55
Koncrurynii Ykpainu, 3riiHo 3 SIKOI MpaBa i CBOOOIU JIIOJUHH i
IrpOMasiHMHA 3aXWIIAIOThCS cyldoM. lle o3Havae, MO KOXHOMY
TapaHTy€eThCS 3aXUCT MpaB 1 cBOOOA y cynoBomy mnopsnaky. Cyn He
MOXKE BIJMOBUTH Yy TIpaBOCYIJi, SIKIIO TPOMAASHUH YKpaiHW,
iHo3eMenb, ocoba 0Oe3 TrpoMajsSHCTBa BBa)XarOTh, IO iX MpaBa i
cB00OIM MOpyIIeHi a00 MOPYUIYIOTECS, CTBOPEHO ab0 CTBOPIOIOTHCS
TIepEIKOIM ISl X peanizamii abo MaroTh MicIle 1HIIN YIeMJICHHS
mpaB Ta cBoOoxa. BigmoBa cyay y NMpUHHSTTI HO30BHHX Ta IHIINX
3asB, cKapr, 0OpMIICHHX BiIITOBITHO IO YHHHOTO 3aKOHOJABCTBA, €
MOpYIIEHHSIM TpaBa Ha CYAOBUH 3aXHUCT, sIK€ 3TiAHO 31 cTarreio 64
Koncrutynii Ykpainu, He Moxke Oyt oOMexeHe.

BucHoBok KoncturynifiHoro Cyny VYkpainm (Benmmka mamara) y cmpasi 3a
KOHCTHUTYLIIHHUM 3BepHeHHsM BepxoBHoi Pamgm YkpaiHu npo HagaHHS BHUCHOBKY
IIOJI0 BiAMOBIZHOCTI 3aKOHONPOEKTY IO BHeCeHHs 3MiH no Koncrutyunii Ykpainu
(uromo ckacyBaHHs aBOKaTchbkol MoHomnodil) (peectp. Ne 1013) Bumoram crareii 157
i 158 Koucruryuii Ykpainm Big 31 xoBTHa 2019 poky Ne 4-8/2019. URL:
https://zakon.rada.gov.ua/laws/show/v004v710-19#Text
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Tpeba 3BepHytHch a0 mnpaktukn KoHcrutymiiitHoro Cyny
VYkpainu, 30kpema i0 Pimenns Koncrurynitinoro Cyay y crpasi 3a
KOHCTUTYLiiHUM 3BepHeHHsM rpomansHuHa CongaroBa ['ennazis
IBaHOBHMYA mI0/10 OGIMIHHOTO TIIYMA4YeHHSI IOJIOKEHBb CTaTTi 59
Koncrutynii Vkpainu, crarri 44 KpumiHanbHO-TIpoLeCyaibHOTO
Kojekcy VYkpainum, crared 268, 271 Komekcy VYkpaiHu mpo
agMIHICTpaTHBHI (CIpaBa PO IMPaBO BIIHHOTO BHOOPY 3aXHWCHHUKA)
Bix 16.11.2000 Ne 13-pn/2000)'. Tak, y myHKTi 5 BHINEHA3BaHOTO
PimenHss mpaBo Ha TpaBHUYY JOMOMOTY OyJIO BH3HAUEHO SK
rapanToBany KoHctuTymiero YKpaiHH MOXIUBICTH (Pi3MdHOI 0cobm
onepxaTu opuanyHi (mpaBoBi) mocimyru. Takoxk y PimenHi cymy
Ionoxennss uvactuHu mnepmoi ctarti 59 Koucrutyuii Yipainu
«KOXKEH Ma€ IMpaBO Ha IMPaBHUYY JOMOMOTY» Tpeda pO3YMITH K
rapaHTOBaHY JEPKABOI MOKJIUBICTH OYyIb-siKiii 0c00i He3aIeKHO
Bil XapakTepy I TNpaBOBIJHOCHMH 3 JepKaBHUMH OpraHamH,
OpraHaMy MICIIEBOTO CaMOBPSAYyBaHHA, 00’ €JHAHHSAMH TPOMAJH,
FOPUIUIHUMH Ta (i3HIHAME 0cOo0aMHU BiTbHO, 0€3 HEIpaBOMIpHUX
00MeXeHb OTPUMYBATH JOTIOMOTY 3 IOPHINYHHUX HMHUTAaHb B 00Cs3i 1
(dopMmax, sk BOHa TOro motpedye. Y Iidi crpaBi HaBiTH cama Ha3Ba
TFOBOPUTH MPO IPaBO BUIBHOIO BHOOPY 3aXUCHHMKA, a TOMY
3aIpOB/KCHHST MOHOTIONIT aIBOKaTypy aX HisIK HE Y3TOJDKYETHCS 3
JAHUM PIIICHHSM,

Otxe, crarreto 55 Koncrutynii VYkpainu  3akpimiieHo
(byHIaMEHTaIbHUN HPUHLIMII CYJOBOTO 3aXHCTy BCIX MOPYLIEHHX
npaB JIIOMUHHM 1 TpoMaasHuHA. HanaHHs TpomaasHaMm IpaBa Ha
peaizalio CyJoBOro 3aXMCTy iX HOPYIIEHHX KOHCTUTYLIMHUX IpaB
€ HEeBI'éEMHHM €IIEMEHTOM 3aKOHHOCTI y JAep:kaBi. MOXIHBIiCTH
OTPUMATH CYJOBHH 3aXHCT TOPYIIEHOTO YH OCIOPIOBAHOTO
Cy0’€KTHMBHOTO MpaBa YW OXOPOHIOBAHOTO 3aKOHOM IHTEpecy €
OJHHMM 3 HalBa)KIUBIMIMX MPaB OCOOMCTOCTI, IO CYTTEBO BH3HAYA€E

! Pimrennss Koncrurymiiinoro Cymy y chpaBi 3a KOHCTHTYIIHHHM 3BEPHEHHSIM
rpomansauHa ConmaroBa ['enHazmis I[BaHOBHMuYA mmIom0 OGIIifHOTO TIyMadeHHS
MI0JIOXKEHb cTarTi 59 Koncrurynii VYkpainuy, cTarTi 44
KpuminaneHo-niporiecyansHoro kojpekcy Ykpainu, crateir 268, 271 Kopekcy
Vkpaluu npo agMiHiCTpaTHBHI (CIipaBa Mpo MpaBO BUIBHOTO BHOOPY 3aXHCHHKA)
Bix 16.11.2000 Ne 13-pri/2000. URL:
http://zakon3.rada.gov.ua/laws/show/v013p710-00
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i micue y cycminbeTBi. ToMy peamizariis mpaBa Ha CyJOBHH 3aXHUCT
Ma€ He TUIBKH IOPUAUYHE, ajie i CyTTEBE COIIABHO-TIOITUYHE
3HaueHHs. CyloBHI 3aXUCT HAAETHCS KOXKHOMY, XTO Ma€ Ha HbOTO
MpaBo Ta moTpedye Horo. bynp-sika ocoba, 10 BBaXKa€ CBOE IPABO
MOPYLIEHUM, Ma€ MOJIHMBICTh 3BEPHYTHCS 338 CYIOBHUM 3aXHCTOM i
JOBOJIUTH CBOIO MIPABOTY.

KoncTutymiiiHe mpaBo Ha CyHOBHIl 3aXUCT TOB’SI3Y€THCS 3
MpoIiecyaabHUM acTlieKTOM - MPAaBO Ha 3BEPHEHHS JI0 Cyy, MPaBoO Ha
npaBocyans (paBO Ha CYJOBHUH PpO3TJsLI), MPaBO HA OTPHUMAHHS
CYIIOBOTO 3aXHCTy (HAa OTPUMAHHS TOCIYT TpaBocydns). Bimomuit
yueHuii-ponecyanict B. KomapoB Takoxx 3BOAWTH KOHCTHTYIIiiHE
MpaBO Ha CYJOBMH 3aXUCT 10 NpaBa Ha HAJEKHE MPaBOCYIIs, JO
JOCTYIHOCTI IPaBOCY LS.

Bigzmaummo, 1o 3MicT TpaBa Ha 3aXHCT CKIANAETHCA 3
MOJKJIMBOCTI ()i3WYHOT OCOOM B YCTaHOBICHOMY 3aKOHOM MOPSIKY
3BEPHYTHCS 10 CyIy 32 OXOPOHOIO CBOTO MpaBa i 3aXUCTHTH HOTO
BIAMOBITHUMH CITOCOOaMH, TiepeI0adeHuMH 3aKOHOM. OCOOIHBICTIO
3aXUCTy CyO’€KTHBHHMX NpaB Ta IHTEPECIiB € MOXIJIHUBICTb BHOOpPY
PI3HUX TOPSIKIB 3a0e3rneueHHs (BU3HAHHS) MOPYIICHOrO IpaBa i
MIPaBOBOTO BIUIMBY Ha TOPYIIHHWKA, HE OOMEXYEThCSA CIIOCOOaMH
TaKOTO 3aXHUCTY.

[IpaBo Ha Cy[OBMIi 3aXUCT O3HAYae, IO OE3MOCEPEIHIN 3aXUCT
mpaB Ta IHTEpeCiB TpPOMalsH JAEPKaBOIO 3IIMCHIOETBCA  3a
JIOTIOMOTOI0  TisUTBHOCTI cymy. llpm HempaBHIEHOMY BHpIIICHHI
CyJIOM CIIpaBH, a OTXe, 1 MPH MOpPYyIIEHHI MpaBa TpPOMaJsHUHA Ha
CyIOBHUI 3aXHCT, AepkaBa K cy0’eKT 3000B’s3aHa 3abe3nedyBaTu
3aXUCT TPOMAJSH BiJ| MOCSATaHb, MAa€ BiIIKOIYBAaTH TPOMaTHUHOBI
IIKOy, 3amoJisHy HOMy IisIMH CyIy, SIKHH BHCTyTae BiJl iMeHI
JIepKaBH.

[IpaBo Ha cynmoBui 3aXxuUCT Yy pamMKaX KOHCTHTYLIHHHX
MIPaBOBITHOCHH MOXKE HaJaBaTHUCSA TPOMAsSHAM HE TUTBKH Y 3B’ s3KYy
3 MOPYIICHHSM X MpaB, ajie 1 B pa3i MOKJIMBOIO MOCITAaHHS HA MTpaBa
TPOMAaJIsH.

OTxXe, CyTh 3aXHCTy TpaBa IOJIATAE B YCYHEHHI MEPEINIKOJ 0
poro 3milicHeHHS. 3axucT Tpeba cCHpuUAMATH HAK OPUANYHY
JUSUTBHICTh IIIOJI0 YCYHEHHS TMEPeIIKOJ Ha MUIIXY 3IIHCHCHHS
cy0’eKTaMH CBOiX TpaB i NMPUITMHEHHS MPABOIIOPYIIEHHS, a TaKOX
BIIHOBJICHHSI CTAHOBHIIA, SIKE ICHYBAJIO IO MPABOIMOPYIICHHS. 3MICT
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mmpaBa Ha 3aXHCT, TOOTO MOXKIWBICTh YIIOBHOBaXXEHOTO CYyO’€KTa,
BHU3HAYAETHCSl KOMILJIEKCOM HOPM MaTepialbHOTO i MPOLecyaabHOro
IpaBa, 1[0 BCTAaHOBIIOIOTH: CaM 3MICT MPAaBOOXOPOHHUX 3aXOiB;
MiJCTaBH I i 3aCTOCYBAaHHS; KOJO CyO’€KTIB, YITIOBHOBaXEHHUX Ha
il 3acTrocyBaHHS; TpOLECYaNbHUH 1 MpoUeNypHHH MOPSIOK ii
3aCTOCYBaHHS; MaTepiaJbHO-NPaBOBI Ta TMpOLECyalbHi IpaBa
cy0’€eKTiB, IO AKUX 3aCTOCOBYETHCS TAKUN 3aXiI.

[IpaBo Ha 3axUCT HEOOXITHO PO3MEKOBYBATH B MaTepiallbHOMY 1
MpolecyaJbHOMY acleKTax, OCKIJIbKY peani3alis mpaBa Ha 3aXUCT y
Cyli 3OIACHIOETBCS B MeXaxX CaMOCTIHHUX TMPOILECyaTbHIX
MIPaBOBITHOCHH, SIKi BHHUKAIOTh 3 MOMEHTY 3BEPHEHHS JI0 CYIY.

YacTHHOI  KOHCTHTYWiHHO-TIpaBoBoi  pedopmu  cramo i
pedopmyBanns crarycy sk Koncruryniiinoro Cyay Ykpainu, Tak i
BepxoBroro Cymy 3 mMeToro 3a0e3ledeHHs HOTo He3aJeKHOCTI, 10
0e3mocepeIHbO JI0/Ia€ rapaHTil peaisallii mpaBa Ha 3aXHCT. Takox
peamizamisi KOHCTUTYLIHHOTO TMpaBa Ha 3axHCT, Mae€ OyTH
30cepe/pkeHa caMe Ha TpaBi Ha TpodeciiiHy mpaBHUIY OTIOMOTY, a
HE HaNpUKIa] Ha OPUIUYHY, OCKUIBKH IOpPHIWYHA JOTOMOTa
BHCTYIAE TUTBKH MiJBUIOM MIPABOBOI JOTIOMOTH.

OCHOBHUMH HaNpsSMKaMH SIKICHOTO 1 CHCTEMHOTO pedhopMyBaHHS
IpaBa peajizamii Ha 3aXKCT 1 Ha JIOCTYH JI0 Cy/JOYHHCTBA BBA)KAEMO
TaKi:

1) 3abe3medyeHHs JAOCTYNy MpaBOCyas B  OyIb-KOMY
CYJIOYMHCTBI;

2) BU3HAUYaJIbHE 3HAYEHHS MpaB 1 CBOOOJ JIOJUHU B XOi
OyAb-SIKOTO CYJJOBOTO MPOBAKECHHS;

3) pO3BUTOK MEXaHi3MiB pealisamii Ta rapaHTyBaHHS IIpaBa Ha
CIIpaBeJIMBUH CYy;

4) migBuIIeHHS epEeKTUBHOCTI MpaBa Ha CYJOBHH 3aXHCT, TI€BICTS,
JOCTYIHICTB 1 TPO30pPicTh MeXaHi3MiB peanizalii, 3abe3nedeHHs Ta
MPaBOBOI OXOPOHM, BHUXOIIYM 3 HEOOXIAHOCTI TOETHAHHS
TapMOHIMHMX BIiJHOCHH CYCHUJICTBa 1 JiepKaBM 3 TIMTaHb
JOTPUMAaHHS BCTAaHOBJICHOTO PEKUMY 3aKOHHOCTI 1 TPaBOMOPAAKY.

YHacmigok KOHCTUTYHiHHOI pedopmu momo mpaBocyans 3 30
BepecHs 2016 poxy topuauuni Ta ¢i3umuHi ocobum B YKpaiHi
OTPUMaJIM  MOXIIMBICTH  peaji3yBaTH TMpaBO Ha  MOJAHHSA
KOHCTUTYLiiHOT ckapru. 3a [OIIOMOTOI LBOTO  IHCTUTYTY
IHIUBITYyaIbHOTO JTOCTYITY 1O KOHCTUTYIIMHOTO CYJOYHHCTBA 0COOH
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oTpuManu TmpaBo moctaBuTd nepen Koncrutymiiianm Cynom
MUTAHHS IWIOJO0 BHU3HAHHS HEKOHCTHTYHIHHUM 3aKOHY Ta MWHOTO
OKPEMHUX TTOJIOKEHb, SIKi 3aCTOCOBYBAIHCS y PILICHHI Cyay 3arajabHoOi
FOPUCIUKINI MI0A0 ITi€i 0COO0HM, Ta B MOJAIBIIOMY IEPETIISHYTH IIe
CyJOBE pillIeHHS.

3anpoBaJXKeHHS BHHATKOBOTO TpaBa Ha MPEJCTABHUIITBO B CyJIaX
3miiicHIOBajocs B Taki erarmu: 2017 — BHHATKOBE NMPEACTABHHUIITBO
aZBOKaTaMH y Cydax Kacamiiaoi iHcrtaHiii; 2018 - BHUHATKOBE
MPEICTaBHULITBO a/IBOKaTaMHU y Cyax arensidHoi incranmii; 3 2019 —
BHHATKOBE MPEICTAaBHUIITBO a/IBOKATAMH y CyJax IMepIIoi iHCTaHIIiT,
2020 p. BUKIIOYHE TIPEACTABHUIITBO aJBOKaTaMH Y Cylax
JICp’KaBHUX OPraHiB Ta OPraHiB MICIIEBOTO CAMOBPSIyBaHHSI.

BepxoBna Paga Ykpainu Bignosizno no IlocranoBu BepxoBHOi
Pamu Ykpainu «I[Ipo BiIFOYEHHS A0 MOPSAAKY JNEHHOTO JPYyToi cecii
BepxoBHoi Pagu Yxpainu AeB’sITOro CKIMKAHHS 3aKOHOIPOEKTY PO
BHeceHHS 3MiH a0 Koucturymii VYkpainm (momo ckacyBaHHA
aJBOKAaTChKOI ~MOHOMOJI) 1 TMmpo WOTO HampaBi€HHA [0
Koncturyniitnoro Cyay Yxkpaiam» Bim 3 BepecHs 2019 poky Ne
28-1X 3Bepuynacs 1o KoucruryniiiHoro Cyay VYkpainm 3
KJIONIOTaHHSAM HaJaTH BHCHOBOK IIOAO BiJNOBITHOCTI aKOHOIPOEKTY
npo BHeceHHs 3MiH a0 KoHcrutyuii Ykpainu (momo ckacyBaHHS
aIBOKATChKOi  MoHomodmii) (peectp. Ne 1013) Bummorawm crareit
157 1 158 Koncrurynii Ykpaian. Koncrurymiitanit Cyx Ykpainu y
CTpaBi 3a KOHCTUTYHIHHUM 3BEepHEHHsSM BepxoBHoi Pamm Ykpainn
PO HAAaHHSI BHUCHOBKY LIOAO BiINOBIJHOCTI 3aKOHOMIPOEKTY MPO
BHeceHHS 3MiH a0 Koucturymii VYkpainu (mono cKacyBaHHS
aJIBOKaTCchKoi MoHOMOJI1) (peectp. Ne 1013) Bumoram crareir 157 i
158 Konucrutymii Ykpainn HamaB BucrHoBok Ne 4-/2019 Bim 31
#0BTHA 2019 poky mpo BigmoBimHICTH 3akoHOMpoekTy Ne 1013
BuMoram ctatert 157 1 158 Koncturymii Ykpainu, 3aKOHOIIPOEKT PO
BHeceHHS 3MiH a0 Koucturymii VYkpainu (mono cKacyBaHHS
anaBokarcekoi  Monomomii). Koncrutymiiinuét  Cynm  Ykpainu
BiImoBiHO 10 1. 2.2.1 BUXOAMB 3 TOrO, IO «3alpPOIOHOBAHI
posmiiom I 3akoHompoekty 3minu 1o Koncturymii  Ykpainu
PO3IIUPIOIOTE MOKIIUBOCTI 3IIHMCHEHHS TPEACTaBHUIITBA B CY/Ii.
[onstTsa «HamaHHs mpodeciiiHol MpaBHIYOI TOTIOMOTHY HE TOTOXKHE
MOHATTIO «IPEACTaBHUUTBO 0co0M B cyni». Hamanus mpodeciiinoi
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MPaBHUYOI JOMOMOTH 3[IHCHIOIOTh aJBOKATH, a MPEACTABHHITBO
ocobm y cyni Moke OyTH 3JifiCHEeHe 3a BUOOPOM 0COOM aTBOKATOM
abo IHITAM cy0’€KTOM. 3 aHai3y YaCTUHU TIepIIoi
crarti 1312 Koncturynii YkpaiHn y cHCTeMHOMY 3B’SI3KYy 3
ii craTTer0 59 BUIUIMBAaE TO3UTUBHUN OO0OB’SA30K JICPIKaBH, SIKUH
MOJISITa€ B rapaHTYBaHHI y4acTi aJBoKara y HaJaHHI mpodeciiHoi
MIPaBHUYO{ JOTIOMOTH 0CO01 3 METOI0 3a0e3nedeHHs ii eeKTHBHOTO
JOCTYIy OO TpPaBOCYIUI 3a PaxyHOK KOIUTIB JEpKaBH y BHUIAJKaX,
nependaueHnx 3aKOHOM).

[IpoBeneHHsI KOHCTUTYLIHHO-TIPaBOBO1 pedopMu, 3 OAHOTO OOKY,
MiACUIIIOE TapaHTil mpaBa Ha 3axUCT UUBIXOM pedopMyBaHHS
CyIOBOI CHCTEMH, 3alpOBAKEHHSM KOHCTHTYIIHHOI CKapru, 3
IHIIOTO K, TPOTUBHUKMA JaHOi peQopMH HArojoIIyIOTh Ha
MIOTIpIIEHH] peamizamii mpaBa Ha 3aXWCT 1 mpodeciiHy MpaBHUIY
JONOMOTY LUIAIXOM 3alpOBa/PKEHHS MOHOINOJII aJBOKaTiB Ha
MPEICTaBHULTBO Y CYAaX, KOJIM TPOMaJITHU HE 3MOXKYTh OIUTadyBaTH
MOCJIYTH aJBOKaTa Ta HE MAaTUMYTh MOXKIMBOCTI OTPHUMYBATH OiIbII
SIKICHY TOITIOMOTY MOPIiBHSHO 3 0€30IIaTHOO MPAaBOBOIO JIOTIOMOTOIO.
[lpy u©pOMy MOXEMO KOHCTaTyBaTH, 1m0 pehopMyBaHHS
KOHCTHUTYIIIITHOTO IIpaBa Ha NpodeciiiHy paBHUYY JOTIOMOTY e HE
3aBepIlIeHe, 10 3yMOBIIIOE HACTYITHI HOTO HAYKOBI JOCIIKEHHSI.

7.3. IlopiBHsUILHO-IPaBOBMII aHadi3 YyMOB HalyTTs cTatycy
aJBoKaTa K nmpodeciiiHoro cyd’ekra HagaHHsa KBaJidikoBaHoi
NPaBHUYOI 10TIOMOTH

AIBOKaT - 1me He3aleHUH mpodecioHan, SKHA TOToMarac B
3axXHMCTi NpaB Ta iHTEpeciB 0coOM NPOTH AEP)KaBHUX OPraHiB Ta
iHmuX mnpuBaTHUX oci0. Cporogni OaueHHA ajgBOKaTa  SIK
npodecionana, skuii Oepe ydacTb JIMIIE B CYJOBHUX IpOLEcax,
mepeOUTbIeHo, 1 TPOMANSHUH 3HA€E, M0 HASBHICTH MOMIEPETHBOT
KOHCYJIbTaIii agBokaTa Ha (hasi MeperoBOpiB PO HOTOBIp, MpH
CKJIaJIaHHi MO30BY, MPH MOCEPETHHUIITBI ISl BUPIIICHHS, HATTPUKIIA],
KOH(TIKTY, a00 MiArOTOBKH 3amloBIiTy YH IUIFOOHOTO JOTOBODY,
4acTo CIYXUTh JUI YHUKHEHHS BHTPAT 1 HE3PYyYHOCTEH CYyIOBOTO
pO3TIALY Ta PO3B’S3aHHS MPOOJIEMH, IO CTOCYEThCS OCOOH, Y
3aJI0BUTBHUH cTIOCIO.
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HarmionansHi npaBoBi cuctemu kpain-wieHiB €C nependadaroTsh
HaJaHHSA MPaBOBOI OMIOMOTH aJBOKAaTaMH B IIMPOKOMY pPO3yMiHHI
BOTO CJIOBa, TOOTO oco0amu, SKi MarmTh IOPUAWYHY OCBITY,
FOPUIMYHUNA CTaXK, 34U BiAMIOBIAHUN €K3aMEH Ta OTPUMAIH IIPABO
HaJaHHS TPABOBOI JOMOMOTU. YCI Ili BUMOTH, JI0 aJBOKara (ocoOu
HaJiIeHol TIPaBOM HaJaHHS TPABOBOI JOMOMOIH) BCTAHOBIIIOKOTHCS
MTOJIOKEHHSAMH BHYTPIIIHBOTO TIpaBa OKpeMux KpaiH - uneHiB €C i,
BIAIOBITHO, MAIOTh TMEBHI BIAMITHOCTI MiX coboro. KpiMm Toro, mo
MOMEHTY BBEJICHHS BiAMOBITHUX TMOJOXEHb 3aKkoHOmaBcTBa €C y
uid cdepi mTONMOKEHHS 3aKOHOJNABCTBA B OKPEMHX JIepiKaBax,
HaJIKHUX 10 CBPONMEWCHKHUX CIIIBHOT, HE Nepeadadyaii BU3HAHHS
MMOBHOBAXXCHb aJ[BOKATIB, SKi BOHHM OTPUMAJd B IHIIH JepiKaBi.
3acTOCyBaHHs Ha MPAKTHIN TAaKUX OCHOBOIIOJIOKHUX 3acajl, Ha SIKUX
IpyHTyeThCcsl Bcsl cuctemMa €C, sk cBoOoma pyxy ocid i cBoboma
HaJaHHA MOCIYT, CIPHUSUIO BUHIUKHEHHIO BIATIOBIAHUX YPETYIIOBaHb
y cdepi cBoOOaM HamaHHs IMpaBoBOi jgonoMoru. lle aBa OCHOBHI
aKTH:

HupextnBa €Bponeiicbkoro Exonomiunoro Corozy Ne 77/249 Bin
22 oGepesns 1977 p. y cnpaBi ToONETmIeHHS e€(hHEeKTHBHOTO
BUKOPHCTAHHS aJBOKATAMH CBOOO/IM HAJAHHS MOCTYT ;

HupextnBa €Bpomapnamenty ta Pangu Ne 98/5/WE Bin 16 mororo
1998 p. Ilpo mnonermeHHs BUKOHaHHA mnpodecii aaBokaTa Ha
MOCTIilHIA OCHOBI B iHIIN nepxkaBi €C, Hik Ta, B Kl OTPUMaHO
KBamiQikamio’.

Y cydacHUX TMpPaBOBUX CHCTEMax 1€ Mpouec € CKIagHUN
MEXaHi3M, SIKHH PU3HKY€ CTaTh IHCTPYMEHTOM CIIPaBeIJINBOCTI
JIUIIE JJI THX, XTO 3HAE€ CEKPETH INi€l TeXHIYHOCTI: I PH3BOANTH
JI0 BHCHOBKY, IIO Ui KOHKPETHOTO 3a0e3leYeHHS CBOOOIM Ta
PIBHOCTI CTOpiH y mporeci OIS KOXKHOTO 3 HUX y KOKHY XBHJIMHY
CYIIOBOI'O PO3MJIAy TMOTPIOHO PO3MICTUTH 3aXUCHHUKA, SKHIA,

Council Directive (EEC) 77/249 of 22 March 1977 to facilitate the effective
exercise by lawyers of freedom to provide services, Dz. Urz. 1977 L 78, s. 17
? Directive 98/5/EC of the European Parliament and of the Council of 16 February
1998 to facilitate practice of the professionof lawyer on a permanent basic in a
Member State other that in which the qualification was obtained, Dz. Urz. 1998 L 77,
s. 36
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OCHAIlEHHH pO3BIMYyBaJbHMMH Ta TEXHIYHUMH 3HAHHAMH, 3
ypaxyBaHHSM IPOILECyaTbHUX MeXaHi3MiB, MOXe BiIHOBHTH OajaHC
cymnepeunuBoro. Slkbu me Oysno He Tak, CTOPOHM, IIO HE MarTh
JOCBily B IOPUAWYHMX MHUTAHHAX, 32 YCKJIAJAHEHb HPOLECY, MOKHA
MOPIBHATH 3 HEKOMIIETeHTHUMU. HacrnpaBi Qirypa 3axucHuKa Jayxe
nofioHa Ha (irypy OmiKyHa, SIKHH MIKIYEThCS NPO 3AiHCHEHHS
[EBHUX YYMHKIB Ha 06J1ar0 CBOT0 BUXOBAHIIS.

SnoHckKHH 1OPUCT 1, M0 pedi, cynas Mixknapoanoro cyny OOH
K. Takana nucas, 1110 IpaBa JIOAUHMY, SKi HiATATal0Th 3aXUCTY, HE €
MPOAYKTOM SIKOICh CHCTEMH 1 He mepeOyBaloTh B iepapxii ii
mpaBoBHX akTiB. Lli mpaBa miuIAraroTh BU3HAHHIO, TTOBa3i 1 3aXHUCTy
He3aJe)XHO B Micld X 3HaxokeHHs. HalioHaipHe 3aKOHOIaBCTBO
1 TIpaKTHUKa 3aXWUCTy TpaB JIOJWHHA MAIOTh BINIMOBINATH €IUHUM
CTaHAApTaM 3aXUCTy IpaB JIIOJUHM HE3aJEeKHO Bifl 3aKOHOAABYOI
TiSUTBHOCTI TIapJIaMeHTy a00 3BUYAr0, SIK IIe, IPUMipOM, Ma€e MICIIE B
KoMepLiiiHoMy mpaBi ab0 MOpPCBKOMY 00OpOTi, OCKUIBKH IpaBa
JFOIMHYA BUHUKAIOTH 1 ICHYIOTh Ha MiJICTaBi MPUPOJHOTO MpaBa.

SAx crBepmxkytoTh Kammenerti ta 'apT, «mpaBo Ha mpodeciiiHy
MPaBHUYY JOMOMOTY» BHU3HAUUTH BAXKKO, ale BOHO CIYXKHTH JUIS
BH3HAYEHHs JBOX OCHOBHHUX IIJIEH IIPaBOBOi CUCTEMH - CHCTEMH, 3a
JOMIOMOTOI0 SIKO JIFOJM MOXYTh BUMAaraTH 3aXUCTy CBOiX IIpaBa Ta /
abo BupillyBaTH CBOI CyNepedkH Mix erimoro aepkasu. Ilo-mepuie,
crcTeMa TOBUHHA OyTH OJHAKOBO JOCTYITHOIO IUIS BCiX; MO-ApYTeE,
BOHAa TIOBMHHA JaTH pE3yJIbTaTH, $Ki € CHpaBeIJIMBUMH B
IHAMBIyabHOMY Ta COLIaJbHOMY TIJIaHi.

Pexomenpmamis Rec (2000) 21 Bixg 25 xoBtHSA 2000 p. Komitery
MiHicTpiB Pamm €Bpomu 1momo cBoOomu 3mificHeHHs mpodecii
aZiBOKaTa BH3HAYa€ aJBOKaTta SK «ocoly, KBamiikoBaHy Ta
YIOBHOB)KEHY BIAMOBIIHO [0 HANiOHAJBHOTO 3aKOHOAABCTBA
BHCJIOBJIIOBATU MPOXaHHS Ta JISTH BiJ IMEHI CBOiX a0 11 KIIEHTIB,
3aliMaThCsl aJBOKATCHKOI IPAKTHKOIO, 3 SBIATUCS TIepell UM Yy
cymax abo KOHCYJBTYBAaTH Ta TPEICTaBISITH CBOIX KIEHTIB Y
IOPUIMYHAX CIIPaBax» .

! Recommendation Rec(2000)21 of the Committee of Ministers of the Council of
Europe URL:
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3rimHO0 3 UM BHU3HAYCHHSIM, aaBOKATy MOXE OYTH IOPY4YEHO
IOPUIIMYHE TPEICTaBHUITBO KII€HTAa paHille Cyay, a TaKoxX
BIIMOBIMANBHICTG 32 HAJAaHHA MPABOBOi JOMOMOTrW. SIKicTh
MPaBOCYAJIS 3aJI€KHUTh BiJl MOKJIMBOCTI MPEJCTABIATH MMO3UBAYa Ta
BI/INOBIIaYa, 3/IMCHIOBATH 3aXUCT, BUKOHYIOUH (DYHKIIIT SIK IIpOQecioHal,
SIKU HABYECHUH, KOMITETEHTHUH, TOCTYITHHH, 3 STHYHUMU TapaHTISIMU Ta
MIPAIIOI0YH 332 PO3YMHY IIiHY.

Opranizanis isIIBHOCTI alBOKaTypH B YKpaiHi BU3HAYAETHCA CT.
131-2 Koncrutynii Ykpainu ta 3akonoMm Ykpainu «[Ipo agBokatypy
Ta agBOKATCHKY MisLTBHICTH» Bim 5 ymmag 2012 p. Ne 5076-VI (3i
3MiHaMH{ Ta JOTOBHEHHSAMH). BinmoBigHo mo cr. 6 3akoHy Ykpainu
«[Ipo axgBOKaTypy Ta aABOKATCBKY IisUTBHICTE)», aJBOKATOM MOXE
Oytu (izmuHa 0co0a, sKa BOJIOJIE JEPKABHOIO MOBOIO, MAaE€ CTaK
pobotm B Tamy3i TpaBa HE MEHIIE JBOX pOKIiB, 31aia
KBaJiQiKaliifHuil icuT, MpodlIia CTaXyBaHHS, MPUHHSIA TPUCSTY
aZBoKaTta YKpaiHM Ta OTpUMayia CBIJOLTBO MPO MPaBO Ha 3aHATTS
aJIBOKAaTCHKOIO AisUTBHICTIO.

Ansoxkatu (Rechtsanwalte) B ABCTpii € crienianictamu, siKi MaroTh
MpaBo MPEJCTABIATH 0Ci0 y CyAi, a TAKOXK y OyIb-IKHX HECYIOBUX
Tporiecax Ha TepuTopii kpaian. KomxHoTro OMIIIHHOTO IPU3HAYCHHS
Ha TOCaAy aJBOKAaTa HE BHMAaraerbca, OOOB’SI3KOBa JIWIIE
npodeciiina mpakTuka. Takok B ABCTpii BiICYTHS aJBOKaTChKa
MOHOIIOJIiSL Ha CYZ0BE MPeACTaBHULITBO. [IpaBoBHii CTAaTyC aJIBOKATIB
BH3HAYAETHCS BIMOBIAHO 0 3aKOHY MPO 3aKOHHUX IPEICTaBHUKIB
(Rechtsanwaltsordnung)  96/1896  JlucumrutiHapHOMY  CTaTyTi
a/IBOKATiB 1 anBoKariB-ciyxauiB (Disziplinarstatut fiir Rechtsanwdlte
und Rechtsanwaltsanwdrter), ®enepambHOMY 3aKOHI TIpo Tapud
anBokaTiB (Bundesgesetz itiber den Rechtsanwaltstarif), Ta 3akoHi
1Ipo afBOKATChKi icnutu (Rechtsanwaltspriifungsgesetz)'.

OenepanbHUil  3aKOH NP0  BUMOTM A0 OCBITH Ta PO
B3a€MO3aMiHIOBAaHICTh PI3HUX THWIIIB HAaBYaHHA 33 IOPUAWYHOIO
npodeciero  (Bundesgesetz  iiber die  Anrechenbarkeit von
Ausbildungen und die wechselseitige Anrechenbarkeit der

https://www.icj.org/wp-content/uploads/2014/10/CoE-rec200021-freedom-exercise-
profession-lawyer.pdf
! Rechtsanwaltspriifungsgesetz (RAPG), BGBI. Nr. 556/1985
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Berufspriifungen der  Rechtsberufe (Ausbildungs- und
Berufspriifungs-Anrechnungsgesetz — ABAG)) 1987 p. y penaxuii Bij
13 ciuns 2017 p. ycTaHOBIIOE MiHIMaJdbHI BUMOTH, NPH BHUKOHAHHI
AKX 0c00a BBAKAETHCS TAKOO, IO OTPHMajia BHIIY OPHAWYHY OCBITY,
sIKa TIPUZIATHA [Tl BUKOHAHHS (DYHKIIIN aJIBOKaTa Ha TEPUTOPIT ABCTpi'l'1 .
Binnosigao no maparpada 2 maHoro 3akoHy, «EkBiBaJeHTHICTH
CTYIICHS TIpaBa IMEPeBipSETHCS JIHIIE 32 3asBOI0. 3asBHUK MOBHHEH
JOJIYYUTH JI0 3asiBH JTUILUIOM PO YHIBEPCUTETCHKY FOPUIUUHY OCBITY,
ceprudikaTh iCIUTIB, yci 1HINI KBamidikaiiiiHi aaHi Ta I0Ka3u
npodeciiitnoi MPaKTUIHOI MiATOTOBKH, a TAaKOX ITiATBEPIHKCHHS
crutatu 300py. 3asBa Ta JOKYMEHTH, IO JONAIOTHCS, ITOBHUHHI
MO/IaBaTUCS HIMEIBKOI MOBOIO, SKIIO BOHM HaIXOJSATh Bij
3asiBHHMKA; IHINI JOKYMEHTH ITOBHHHI IIO/IaBaTUCS 13 3aBipeHUM
TepeKIagoM. 3a HEOOXIMHOCTI 3asdBHHUK IIOBHHEH  HaJaTH
iH(hOpMAIiI0 TIPO 3MICT MPAKTUYHOTO HABYAHHS Ta iHII OOCTaBUHH,
0 CTOCYIOTBCS 3asBU. ABCTpiiicbka acoliaris aJBOKaTiB i
ABcTpiiicbka HOTapiallbHa MajaTta MOBHHHI OyTH TpoiH(pOpMOBaHi
npo 3asBy. BOHU MOXYTh 03HAHOMHUTHCH i3 3asBOIO Ta TOJAAHUMHU
pa3oM i3 HE [OKYMEHTaMH, a TaKOo)XX pe3yJbTaTaMH ICIIHUTIB,
MpoBeJIeHNX | 0JI0BOI0 eK3aMeHaIiiHOI KOMicii, Ta 3amponOHyBaTH
OyIb-SKi JDONOBHEHHs». [IpH I[bOMY SIKIIIO HEMOXJIMBO BU3HAYHMTHU
MOBHY €KBIBaJCHTHICTh IOPUAMYHOI OCBITH, OJHOYACHO Ma€ OyTH
3a3HaueHo, B AKHX c(epax 3HaAHb HEOOXINHO CKJIACTH JIOJATKOBUH,
TTO3UTUBHO OIlIHEHWH ICHHUT, IMO0 YCTAaHOBUTH €KBIBaJCHTHICTH
(momatkoBuii icmt). Kowmicii 3 MiATOTOBKM ICIIUTIB iCHYIOTH MpHU
BHIMMX OOJAacCHUX CyJax 1 CKJIaualThCsid 3 TOJOBH Buiroro
PETiOHAIEHOTO CYAy SIK TMpe3uIeHTa, 3aCTYMTHHKA ToJ0BH Bumoro
PETiOHAILHOTO CYyAy SIK HOro 3aCTyIHHMKA Ta SIK JOJATKOBHX YJICHIB
(ex3aMeHaIIfHUX KOMicapiB) HEOOXiJHy KiNBKICTh CYyIMiB, SIKY
MOBUHEH BHW3HAYUTH TIPE3HUJCHT 1 BHUKIAJa4i YHIBEPCHUTETIB 3
JIIEH31€I0 BUKJIAIaTH B aBCTPIMCbKOMY yHiBepcuTeTi ((hakymnbTeTi)
mpenIMeT 3 OJHIET i3 ramy3edl IOPUAWYHHMX 3HaHb., EK3aMeHaliiHi

! Bundesgesetz iiber die Anrechenbarkeit von Ausbildungen und die wechselseitige
Anrechenbarkeit der Berufspriifungen der Rechtsberufe (Ausbildungs- und
Berufspriifungs-Anrechnungsgesetz - ABAG) URL:
https://www.ris.bka.gv.at/GeltendeFassung.wxe? Abfrage=Bundesnormen&Gesetzes
nummer=10002801
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YIOBHOB@)XXEHI 3 YHCIA CYAMiB Mpu3HadaoTbesa ['onoBoro Bumroro
PETiOHANBHOTO CYLy CTPOKOM Ha IT’sITh poKiB. Ex3ameHartiiiHi komicapu 3
TPyIM BHUKJIAJAuyiB  YHIBEPCHTETIB TMPU3HAYAIOTHCS  ABCTPIHCHKUM
YHIBEPCUTETOM 32 IIPOIIO3UITIEI0 KOJNETiabHIX OPraHiB, BiAMOBIaIbHIX
32 BHOAYy HABYAIGHUX MPOrpaM BiANIOBIGHO 1O 3akoHy TIpo
yHiBepcutetn 2002 p., sIKi 3ampoBaIiid Kypc aBCTPIHCBKOrO Ipasa.
YHiBepcuTeTchka KOH(MEPEHITis, TpU3HaYeHa AT KOKHOTO 3 YOTHPHOX
BHINUX PETIOHATLHUX CyHIB Ha TOW CaMUi TEpiof, 3TiTHO 3 SKOIO,
HIoHalMeHIle, OJJMH KOoMicap 3 iCHHTIB MOBUHEH OYTH MpPU3HAYCHUH
y Tany3i IMBITBHOTO TpaBa, a OIWH eK3aMEHAI[iHHWA Komicap 3
KpUMIHAJIFHOTO TIpaBa Ta OJWH EKCIIEPTHUH KoMicap y Tramysi
myOIiYHOTO MpaBa.

lonoBa 3a MOTOMKEHHSAM 3 IHIIMMHU YiICHAMH €K3aMeHaliifHOTO
CeHaTy pO3MOAUIsE eK3aMeHalliiiHi 3aBmaHHs. lluchbmoBa yacTmHa
ICTINTY HaNaeThCsl JHIIE Ha MpoXaHHA 3asBHUKA. KpiMm ToOTO,
NOAATKOBMHM ICHMT TIOBMHEH 34aBaTHCS SK YCHUH mepex
€K3aMEHAIIfHOI KOMICi€ro. 3 MipKyBaHb JOUUIFHOCTI TOJIOBA MOXKE
3a TMOTOJDKEHHSM 3 IHIIMMH WIEHAMH €K3aMEHAliiHOTO ceHary
BKazaTH, MO0 JOJATKOBHHA ICIHT 3 OKpEeMHUX Taly3eld 3HaHb
MPOBO/IMB WJIEH €K3aMEHAIIfHOTO CeHaTy SK I1HIWBiTyadbHHHA
ex3amenatop. CeHar icnuTy OIUTBIIICTIO TOJOCIB BHUpINIye, YH
KBaNi(DIKyBaTH ICHHMT K «CKJIAJCHHI» YU «HECKIaaeHUi». Skio
3afBHUK HE CKJIaB ICIIUT, CEHAT iCIIUTY NMOBUHEH BH3HAYMTH CTPOK,
[IOHAWMEHIIIe, IBa 1 MAaKCUMYM IITICTh MICHIIIB, 10 SKOTO 3asBHUK HE
MOJKe IMOBTOPHO MOJIABATH 3asIBKY Ha 3/1a4y JOJATKOBOTO ICIIUTY.

[IpenmeroM K0AaTKOBOTO iCIIUTY IS 3asBHUKA €:

Jns mpaBHUKIB, AKi CKJIamW ICIUT Ha HOTapiyca Ta XOYyTh
CKJIACTH a/IBOKATCHKHUU 1CIIUT:

Bupimenns cnpaB y pamMKax [OPHUIMYHUX KOHCYJbTAIIii,
MpaBO3acTOCYBaHHA Ta 3aXUCTy B Taly3i  aBCTPIHCHKOTO
KPUMIHAIBHOTO IpaBa, a TaKOX 3aXHCTy Ta MPEJICTABHUIITBA B
ABCTPIMCHKUX KPUMIHANBHUX CYJax;

[IpencraBHUUTBO B raiy3i 3aCTOCYBaHHSI aBCTPIMCHKOTO 3aKOHY
PO B’SI3HUIIL;

Bupimenns cmnpaB y paMKax [OpUIMYHUX KOHCYJbBTAIliH,
MPaBO3aCTOCYBaHHA Ta 3axHCTy B Taly3i aBCTPIHCBKOTO TpaBa
IHTEJEeKTyalbHOI BJIACHOCTI, @ TAKOX MPEICTaBHULITBO B CYIOBHUX
CIpaBax 3 MUTaHb 3aXHUCTY POMHUCIIOBOT BIACHOCTI;
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[IpencTaBHUOTBO B aBCTPIMiCBKOMY  TNPOBaPKEHHI  TIPO
0aHKPYTCTBO;

[Ipodeciiine Ta eTHYHE MPaBO aJBOKATIB, & TAKOK 3aKOHOIABCTBO
PO BUTPATH;

s oci0, siKi CKJlaiyd aJBOKATCHKHI ICIIUT Ta XOUYyTh CKJIACTH
iCIIMT Ha HOTapiyca:

BupimenHs cnpaB y Mexax AisUTBHOCTI HOTapiyca SK CyAOBOTO
YIIOBHOBaXKEHOT'O;

BupimienHs cmnpaBu B raily3i 3akoHy TIpo  HOTapiallbHY
aBTEeHTH(DIKAITiTO;

IIpodeciiino-eTnaHe MpaBO HOTAPiyCiB;

[MonoxeHHs po Mmocagay HOTapiyciB, a TAKOXK 3aKOHOZABCTBO PO
KOJIGKTUBHI IIEPErOBOPH;

Jnst ocib, SKi CKIIadM HOTapiaJlbHHA a00 aIBOKATCHKUH iCHHT i
XOYYTh CKJIACTH ICIMUT Ha MOCAay CYIIi:

KoHctuTyniss Ta BHYTpilIHS oOprasizamis cyniB, BKJIIOYAIO4H
HaWBaXIUBINI TONOXKEHHS perJIaMeHTy i cymiB 1-i ta 2-i
IHCTaHIIIH;

Cayx00Be 3aKOHOJABCTBO CYJ/IiB Ta MPOKYPOPIiB 3 ypaxyBaHHSIM
OCHOBHUX OCOOJMBOCTEH 3aKOHOJABCTBA IMPO CIYXOy JUTS 1HIIHX
(henmepambHUX CITyKOOBIIIB;

[IponecyanbHe KEpiBHUUTBO Ta BEIEHHS MEPETOBOPIB CyIICHO,
BKJIIOYAIOYM PO3POOKY CYAOBHX pillleHb Ta PO3MOPIIKEHb,
BHUKOHAHHS 3aBJaHb NMPOKYPaTypH, CHIBIPALIO Ta KOOPAUHALIIO MiXK
CYJOBUMH Ta BUKOHABYMMHU OpraHaMH, a TaKOX YCTaHOBaMHU
3aXHCTy XEPTB Ta LEHTPAMH BTPYYaHHS, a TaKOX 3amoOiraHHs
HACHUJIbCTBY Ta 3aXHUCT BiJ HACUJIbCTBA,;

g 3asBHUKA, KWW MPOUIIOB iCTIUT y HOTapiyca, mepeadadeHo
JNOJAaTKOBE KPHUMiHAIBHO-NPOLIECyalbHE 3aKOHOJABCTBO B Tralysi
CYIJOYHMHCTBAa HApOJHHX 3aciaTeNiB i MPUCSHKHHUX Ta KpUMiHAJIbHE
3aKOHOJIABCTBO.

Hnst oci0, sKi CKJamy iCIUT CyAdl Ta XO4yTh CKJIACTH iCIHUT Y
HoTapiyca:

Bupimenns cmpaBu y cdepi 3akoHy Tpo HOTapiaibHY
aBTeHTH(IKAIIiTO;

[podeciiino-eTHYHE IPAaBO HOTAPiyCiB;

BupimenHs cmopaB y pamMKax MOPHAWYHUX KOHCYJIbTallid Ta
MIPE/ICTABHUITBA B aBCTPIHCHKUX agMIHICTpaTHBHHX OpraHax,
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BKITIOYAIOYM TIPEJICTABHHUITBO B aBCTPIMCBKHX Cylax 3TiIHO 3
myONiYHUM TIPaBOM;

BupimenHs cnopaB 1 TpPEACTaBHHULTBO B  aBCTPIHCBKOMY
MTOJATKOBOMY 3aKOHOJIABCTBi, BKJIIOYAr0UM (hiHAHCOBI KPHMiHAIBHI
MIPOBAKCHHS;

3axomu mOog0  3amoOiraHHsA — BiMHUBaHHIO rpomied  abo
(hiHaHCYBaHHIO TEPOPU3MY Y HOTapialbHiil KOHTOPI;

ITonoxeHHs Mpo mocaay HOTapiyciB, a TAKOXK 3aKOHOIABCTBO PO
KOJIGKTUBHI ITEPEroBOpH;

OO00B’sI3kM HOTapiyca sK IMAPUEMITT Ta pOOOTOIABIIS;

Hdna ocib, #Aki CkmamM icOUT CyAAl Ta XO4YyTh CKIJIACTH
aIBOKATCHKUM 1CIIUT:

BupimenHns chnpaB y paMKax [OPUIUYHUX KOHCYJBTAIliH,
MIPaBO3aCTOCYBaHHS Ta 3aXWCTy B Tally3i aBCTPIHCHKOTO MyOIigHOTO
mpaBa, a TaKOX INPEICTaBHUITBO B aIMIHICTPaTUBHHUX CIIPaBax,
BKJIFOUYAIOYH TPEICTABHUIITBO B aBCTPIHCHKUX MyONIYHUX Cylmax Ta
MDKHApOJHUX CyAax;

BupimenHs copaB 1 TpPEACTaBHULTBO B  aBCTPiliCBKOMY
MOJIATKOBOMY 3aKOHOJIAaBCTBI, BKIIOYAlO4YM (hiHAHCOBI KPUMiHAJIBbHI
MIPOBAKEHHS;

CxiamaHHs TOTOBOPIB 1 CKJIaIaHHSA JTOKYMEHTIB;

[Ipodeciiine i eTMyHEe MpaBO aJBOKATIB, 000B’A3KH MiAIPUEMIIIB
i poOOTONABIIB, 3aX0AW WIOAO 3amOOIraHHS BiJMHUBAHHIO TpOIICH
abo (iHAHCYBaHHIO TEPOPH3MY, a TaKOX 3aKOHOJABCTBO IIPO
BUTPATH.

SAxmo ocola, sika Mae JLEH31I0 Ha BUKJIaJaHHSA B YHIBEPCUTETI
(daxynbpTeTi) 3a ramy33r0 3HaHB, KA MO CYTI BIAINOBiTae ogHOMY 3
MpeIMeTIB, XO04€ CKJIACTH ICHHUT CyZAJi, BOHAa TOAAa€ 3asBy Ipo
3BUTBHEHHSI BiI YCHOTO iCHHTY 3 THUX NpPEAMETIB, 3 SKHX BOHA
YIOBHOBa)kKeHa BUKJIagaTh. Tak caMo Taka ocoda, sKka Mae JILEeH3i0
Ha BUKJIAJaHHA KPUMIHALHOTO TpaBa Ta KPUMIHATIBHO-TIPOIECYATLHOTO
MpaBa, MOBUHHA OyTH 3BUIbHEHA Bifl MPEIMETIB iCIIUTY.

Bapro 3BepHyTH yBary, mo BUMOTH JI0 KaHIWIATIB Y aJBOKaTH
MICTATBCS B 3aKOHI MPO ICITUTH Ha MOCaay 3aKOHHOTO TpeICTaBHUKA:
HasBHICTH BUIIOI OCBITH B aBCTPIHCHKOMY YHIBEPCHUTETI, MICIIS I[LOTO
00OB’SI3KOBE € MPOXOHKEHHSI, SIK MiHIMYM, IT'SITHPIYHOI IOPHINYHOT
MIPAKTHUKH, I’ SITh MICSIIB 3 AKOI Mae OyTH B CyJi YW MPOKyparypi Ta
TPH POKH — B 0(hiCi aBCTPIHACHKOTO aJBOKATA.
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Ilepen ckmagaHHSAM  icIUTY  OOOB’SI3KOBE  TIPOXOJKCHHS
MiATOTOBYMX  KypCiB,  fIKi  CIEIiaJbHO  OPraHi30BYIOThCS
AJBOKATChKOIO manaroro. Ilix yac TPOXOMKEHHS HOPUIANIHOL
MPaKTUKKH 0co0y Ha3MBAIOTh «KAHIWAATOM B aJBoKatm» abo
«acoLlfiOBaHUM aIBOKAaTOM». TUIBKM MICAA LBOTO KaHOUIAT B
aJIBOKaTH BHOCUTHCS B TIEPEIIiK BiAMOBITHOI TEPUTOPIAIBHOI MaxaTu
aJIBOKATIB, AKi CTBOPIOIOTHCS Ha PiBHI 3eMelb, a Ha (efepaIbHOMY
piBHI BOHH 00’€fHAaHI B ABCTPIMCBHKY aIBOKaTChKy mamary. Came
ABCTpilicbka aJBOKaTChKa MajiaTa yIMOBHOBa)KEHA 3aXHINATH MpaBa
Ta IHTEpecH aBCTPIMCHKOi aJBOKATCHKOI CIIUTFHOTH B IIJIOMY, a
TaKOXX MPEICTABHHUIITBO IHTEPECIB aIBOKATiB Ha TepHuTOpii ABCTpii
Ta 3a ii MeXaMu.

VY Kopomnisersi benbris kaura Il posapiny I rmasu I Cynosoro
komekcy bemerii perymroe mpaBoBHWiA CTaTyC 1 KOMIIETEHIIIO
aJIBOKATIB. 3riJHO 3 JaHUMU CBPOMENUCHKOI KOMICIT 3 e()eKTUBHOCTI
npaBocyans (CEPEJ) 3a 2016 p., npeacrasnenumu y 3Biti Ne 23, Ha
100 000 nacenenns B Bensrii € 162 amBokatu'. Y Bemsrii icHye
BHMoOra HecymicHOCTi B cT. 437 CymoBoro KOoAeKCy, BIIIIOBIAHO 10
sikoi Tipodecis aBOKaTa HECyMiCHA 3 MOCaJ0K CYIl, JEePKaBHOTO
ciy)k00BIIs, HOTapiyca, CyIOBOTO PpO3MOPSAHHUKA, 3a00pPOHEHO
3aiiMaTHCs MANMPHEMHHUIILKOIO MTISTTEHICTIO.

3rigHo 3i cT. 428 CyI0BOrO KOJIEKCy, 00 CTaTH ajBOKAaTOM,
noTpiOHO MaTH CTYIiHB JAOKTOpa 4M JiIeHLiaTa mpaBa. AJjie HaBiTh
SIKIIO 0c00a OTpUMaia JOKTOPCHKWH CTYIIiHB, aje paHille He Maja
CTyTeHs MaricTpa y cdepi mpaBa, BOHa HE Ma€ IIpaBa BBaKATHCA
aaBokatoM. 3 2009 p. cTymiHb JiUeHIiaTa NPHPIBHIOETHCS [0
cTymeHs marictpa. KpiMm mporo, aqBokaToM MOXKE CTaTH JIUIIE 0co0a,
AKa Ma€ JUIIIOM OeNbriiChKOT0 yHIBEPCHUTETY Ta € TPOMaJASHUHOM
Benbrii un nepxxaBu-unena €C. ko ocoba BiaNoOBia€ BKa3aHUM
BHMOTaM, TO BOHAa IIOBHHHAa MPOUTH piYHE CTaXyBaHHS, SKE
rapanTye TpakTHYHE JOMOBHEHHS JO YHIBEPCHTETCHKOI OCBITH, a
TAKOXX CIOJIM BXOJUTh BUBUYCHHS TaKUX OOOB’S3KOBUX IMPEIAMETIB 5K
€THKAa, OpaTOpCbKe MHCTEITBO, KPUMIHAIBHUHA Ta IUBLIBHUN

' European judicial systems - Efficiency and quality of justice - CEPEJ Studies No.
23 URL:
https://rm.coe.int/european-judicial-systems-efficiency-and-quality-of-justice-cepej-
stud/1680788228
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npomecu. Jlnms 3mificHEHHS aIBOKATCHKOI isSITBHOCTI 000B’S3KOBa
BHUMora peecTpauii B AnBokaTchbkiii [Tanari.

I'pomagsau JepKaBU-YIeHA c€C, SIK1 BIMOBIAAIOTH
BHII[CBKA3aHUM YMOBaM, MOXXYTh TaKOXX 3I1MCHIOBATH aIBOKATCHKY
MPaKTHUKY, SKIIO0 MarOTh TUILUIOM, CBIJOLTBO 200 MOCBIIYCHHS, SKi
BKa3aHi B I. a cT. | JupexktuBu €BpONerchKOro mapiaMeHTy Ta
Pamu €Bpomneiicekoro Corosy Bin 7 BepecHs 2005 p. 2005/36/€C mpo
BH3HAHHA TpodeciiHnX Kpami(ikamii, a TaKOXX MalOThb CBIJIOITBO
PO TapHy PEeIMyTallilo; CBIOITBO, SKE MIATBEPKYE, IO KaHAUIAT
HiKOMH He OyB OaHKPYTOM; CBiIONTBO, IO KaHAWJAT HIKOJIH HE
BUMHSB [, AKi MOXXYTh IIPU3BECTH JI0 MPU3YNHHEHHS YU 3a00pOHH
aJBOKAaTCbKOI  IIPAKTUKH, HANPHUKIA] YYUHEHHS CEpPHO3HOrO
npoeciiHOro MPOCTYNKY IIiJi Yac aJBOKATCHKOi IPAKTHUKU YH
KPUMIHAJIEHOTO 3JI0YMHY; H0Ka3u MpodeciifHOTO JOCBimy.

[Ipu noTprMaHHI BKa3aHWX YMOB KaHIWMJAT MPOXOIUTHh TECT Ha
MIPUIIATHICTh, OpTaHi3oBaHUi Acormiamiero (IaMaHIChKUX aJBOKATIB
gu Acomiamiero agBokaTiB @panmii Ta HiMmedunHu 3a1eXHO BiJT TOTO,
Zie BiH Xo4e OyTH 3apeecTpOBaHUM.

[Ticns mpoXopKEHHs CTaXyBaHHS KaHIUAATy HEOOXIJHO 31aTH
ICIIUT, y BUTIAKY YCHIIIHOI 3/1a4i BIH OTPUMYE CTaTyC aJBOKaTa.

SIkmo KaHaWAaT € TPOMAISITHWHOM JepkaBu-uieHa €C, ame
3aKIHYMB IOPUANYHUHN (aKyIbTeT HE B OCIBriCHKOMY YHIBEpCHUTETI,
TO BiH NMOBHHEH MNPOMTH icmUT Ha mpodeciiHy KOMIETEHTHICTh,
opramizoBannM  Komerieto  daamMaHACBKUX  aIBOKATIB,  YH
(hpaHKOMOBHUX, YW HIMEIIPKOMOBHHUX, 3aJIE)KHO BiJl TOTO, B SKii
aJBOKATChKii TanaTi BiH IDIaHye 3apeectpyBatucs. Oxpema
TIpotieAypa I AOMYCKY 10 FOPUIUYHOT IPAKTUKH TepeadavdeHa s
aJIBOKATIB, 3apEECTPOBAHMX B aJBOKATChKUX Majarax IHIION
nepxaBu-uwieHa €C. Taka ocoba Moxe Ha TOCTIHHIA OCHOBI
3aiiMaTHCS aJBOKATCHKOIO [JUUIbHICTIO B benbrii, ame mifg
npodeciiHUM TUTYJIOM KpaiHM TOXO/UKeHHA. SIKIo BOHA Xode
MpeNCTaRIATH ab0 3axWIATH KJIIEHTIB y benbrii, BOHU MOBUHHI
CHIBIPAIIOBATH 3 aJBOKATOM, KW 3apEECTPOBAHUM B aJlBOKATYpi, i
OyTH TIpEeACTaBICHWM IIMM aJBOKAaTOM TIepe] CIyXaHHSM TOJIOBi
aIBOKATypy y BIAMOBIAHOMY Cy[ai Ta ToJIOBI mboro cymy. Ilim wac
3MIACHEHHsT  1i€i  TpogeciiiHOi  MisUTBHOCTI  3aCTOCOBYHOTHCS
3000B’s13aHHA KpaiHW IMOXODKCHHS Ta OeNbrifichKi TMpaBuia, IO
CTOCYIOThCS Mi€i mpodecii.
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IIlo cTocyeThcsl MisTTBHOCTI anBoOKaTiB y bemerii, To, OKpiMm
IOPUIUYHOTO MPEACTAaBHULITBA Ta 3aXHCTY, HA HUX MOIIMPIOIOTHCS
npodeciiiHi yMOBH Ta mpaBujia KpaiHW MOXOKEHHS Ta Oenbrifichbki
mpaBuja, M0 3aCTOCOBYIOTHCSA A0 Iri€i mpodecii, 32 yMOBH, IO
a/IBOKaT, SIKMi He Mae cTaTycy B benbrii, Moke BUKOHYBATH iX.

VY HiMeuunHi agBOKaTypa € He3aJEeKHOIO OpraHi3ali€lo B cUcTeMi
MPaBOCYIIA, a aIABOKATH — BUTBHUMHU ITIINPHEMIIIMH, SKi MarOTh
CBOI KOHTOPH Ta HaWMAalOTh IpPAIliBHUKIB. BOHH BiIpi3HAIOTHCS Bix
MINIPUEMITB JIMIIE TUM, II0 HE MalTh MpPaBa PEKIaMyBaTH CBOIO
npodeciiiny AisUTbHICTD, @ TAKOX HE IUIATATH PEMiICHHYOTO MOIATKY .
Ix craryc Busnauaethes 3akoH mpo amsokarypy (The Federal
Lawyers Act (Bundesrechtsanwaltsordnung - BRAO)' Bin 1 cepnns
1959 p. ta mpodeciitnum CraryTom anBokartiB (Berufsordnung) Bin 1
cigas 2020 p. 3akoH BH3HAYA€E aIBOKATYPY SK «HE3aJICKHHHA OpPTaH
MPaBOCYAIs», MPH LBOMY MPAaBOCYAMAsS PO3YMIETHCS B IIUPOKOMY
3HAYeHHI C€JOBa — MPaBOOXOPOHHA MAiSUIBHICTH, rocTHLif. [0
aIIBOKATCHKOI MISITLHOCTI JOMYCKAETRHCS JIMIINE Ta 0co0a, sKa 3TigHo
13 3akoroM «IIpo cymmiB» BHU3HAETHCS MPHUIATHOIO 0 BUKOHAHHS
CyIiBCBKUX 000B’S3KIB, 30KpeMa sl OTPUMaHHS CTaTyCy aJBOKaTa
HEOOXITHO OTPUMATH IOPUIUYHY OCBITY, 3MIaTH IEP>KaBHHUH ICITHT,
MPOWTH CTaXyBaHHA Ta 3Aatd jApyruil icmmr. IlpouemypHo
OTpHMaHHA CTaTycy ajBokara B HimeuunHi moB’s3aHO  3i
3BEPHEHHSIM /0 NEBHOTO CyAy 3BHYAWHOI IOPUCAMKLII Ta BHUILOTO
3€MEJNIBHOI0 CyHy CYIOBOIO OKpyry, IO (akTH4HO O3Hauae
MIPHB’S3aHICTD y 3/1HCHEHH] CBOET NiSTIBHOCTI 10 MIEBHOT TEPUTOPI].

VY HiMeuunHi HOHATTSAM «aIBOKaT» MO3HAYAa€ThCs HpodeciiiHuit
HE3QJIC)KHUI KOHCYJIBTAHT, SIKUM BHUKOHY€e (DyHKUIi mpencTaBHUKA 3
PI3HUX MPaBOBHUX NMHUTaHb, y TOMY YHCIi B MEXaX CyIOBOTO PO3TIISLY.
Ipodecis anpokara B HiMeuurHi BUCOKO IIHY€EThCS, a HOTO 3BaHHS
BiJNOBiAa€e PIiBHIO TUTYJy CYyAIiB i HOTapiyciB, i AN IOCTYIy IO
HBOTO TIOTPiOHO B cepenuboMy 10 pokiB. CTpyKTypa mporo mepiomy
Oyze Takow: IOPUIUIHUHA QaKkyIbTeT: OJIM3bKO 5 POKIB (3aJIEXKHO Bil
periony); mepumwuii aepkaBHHH icnuT (mo Oyyno O eKBiBaJIEHTHO
ICTIAaHCHKIM OmMO3uIIil): OMWH PiK MIATOTOBKH; TEPio MPAKTHIHOTO

' The Federal Lawyers’Act (Bundesrechtsanwaltsordnung- BRAO). URL:
https://www.gesetze-im-internet.de/englisch_rvg/englisch_rvg.html
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HaB4yaHHA (pedepennapiar): MiHIMYM OIWH PIK; IPYTHHA JAepKaBHHUHA
iciut (Grofles Staatexam): MiHIMYM OOWH pIK MiATOTOBKH. Y
CepelHbOMY L€ 3a3BMYail MiBTOpa pOKY, aje € KaHOUIaTH, SKi
TOTYIOTBCSI TpU pokH. [lojomaBmm Bce 1€, BiH TPUCTYIHTH [0
peectpanii B Acomianii agBoKaTiB BiIIOBIAHOTO PETioHy H oTprMae
MpaBoO 3aiiMaTHCA aIBOKATCHKOIO IisUTBHICTIO Ha BCi TepuTOopii
Himewunnn. [Ipu npomy rpomansau €sporneiicbkoro Coro3y MOXYTh
TIpaITIOBaTH y BCIX KpaiHax-uieHaxX 0e3 HEeOOXiTHOCTI MPOXOIUTH
icnuTH a00 TECTU Ha MiITBEP/KCHHS KBasTi(hikairii.

V kHa3iBcTBI JIIXTEHIITEWH MisIIBHICT aIBOKATypH PETYIIOETHCS
Koncturymiero, a Takox 3akonom Big 8 mmcromama 2013 p. Ne
173.510 «IIpo a/IBOKATIBY» . AJBOKAT 3000B’S3aHUN 3MiHCHIOBATH
CBOIO [iSUTBHICTH CaMOCTIMHO, Bil CBOTO IMEHiI Ta IIiJ] BIACHY
BiAmoOBimaapHICTE. BignmosigHo a0 cT. 4 3akony «IIpo amBokatypy»,
yMOBaMH OTPUMaHHA CTaTycy aABOKaTa € TPOMAISHCTBO
JlixTeHIITeliHy 4YM 1HIIOI JepXaBHU-y4acHUIl E€BpONEHCHKOro
€KOHOMIYHOTO TPOCTOPY, ITATBEPIKCHHS IIOBHOI [i€3aTHOCTI,
yCHiIIHE CKJIaJaHHS TEeCTyBaHHSA Ha mpodeciiHy NpUAATHICT i
BOJIOAIHHSA HEOOXIJHUMHU SIKOCTAMHU IS 3QIMCHEHHS aIBOKATCHKOI
npodecii.

Jns 3mificHEHHS aJBOKATCHKOI MiSUTBHOCTI KaHAHWJIAT ITOBHHEH
OTpHMaTH CTYIiHb MaricTpa IOPHIUYHUX HAyK YH Marictpa 3
BUBYCHHS aBCTPIHCBKOrO 4M IIBeiimapcbkoro mpasa. [licns
MIPOXO/DKEHHSI HaBUaHHS KaHIUAAT TIOBUHEH IMiATBEPIUTH CBOL
3HaHHSI 33 JIONOMOTOK 37a4i ICIUTYy 3 TaKuX JUCITUILTIH:
ABCTPINChKE YM IIBEUIIAPChKE IUBIIBHE TIPABO 1 IUBUIBHUN MPOIIEC;
aBCTpilichbke UM MBEWIIApChKe KPUMIHAIBHE IIPAaBO Ta KPUMiHAIBHHMA
MIPOIIEC; ABCTPIHChKE YM MIBEMIIApChKE KOHCTUTYLIWHE TNpPaBo, B
TOMY YHCJI1 OCHOBHI ITpaBa JIOJMHH.

binpmr  pmeranmeHe  peryiroBaHHsA —npodeciiHOl  AiSUIBHOCTI
anBokatiB y Benukomy reprorctsi JlrokcemOypr, 30kpema 3aKOHOM
Bemuikoro repuorctsa Jlrokcembypr «IIpo mpogecito agBokara»” B
penakuii Bim 17 rpymus 2020 p., a takoxx 3akoHoMm Benmkoro

! Liechtenstein Landesgesetzblat. 23 Dezember 2013. URL:

https://www.gesetze.li/chrono/suche
2 Journal officiel du Grand-Duche de Luxembourg. 1991. Ne 58. URL:
http://legilux.public.lu/eli/etat/leg/10i/1991/08/10/n3/jo
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repuorcta JlrokcemOypr Bin 13 rpynus 2002 p. «IIpo BBeneHHS B
JIOKCeMOYyp3bKe  mpaBo  mojoxeHb  JupektuBu  89/5/CE
€Bponeiicekoro napiamenty» ta Pagu €poneiicskoro Coro3y Bix
16 motoro 1998 p. «IIpo copusHHS 3HIMCHEHHIO MOCTIiHHOL
npodeciiHOl  aJABOKATCHKOI  JISJIBHOCTI B JieprKaBi-wieHI
€Bponeiicekoro Coro3y, BiAMITHMM Bif TOro, Ae Oyno OTpUMaHO
IIPaBO Ha TaKy JiSUTEHICTHY.

AnBokaTtypa Mae He3aJeKHHUI CTaTyC Ta € CAMOCTIMHUM BHIIOM
npodeciiiHoi  gisutbHOCTI.  [isTbHICTE afBOKaTa HECyMicHa 3
rmocazow cyami (3a BHHATKOM IIOMIYHHKA CYIIi), TpalliBHAKA
CyIIOBOi KaHIENspii, CyIOBOr0 BHUKOHABISI, HOTapiyca, ayJauTopa,
OyxranTepa 4Yd IHIIMMH TOCaJaMH, 3aMillleHHs SKHX Iependoadae
OTPMMaHHA BHHAropoJy Bil Aep:kaBU YW NpuBaTHuUX oci0. Takox
icHye 3a00pOHa Ha 3aHATTS YNPABIIHCHKHUX ITOCAa Y KOMEPITIHHUX
OpraHizamisx, |y TOMY  YHCIi  CTpPaxoBHX,  3aiiMarucs
MiIPUEMHHUIIBKOI0 YU TOJIOHOI0 AISUTBHICTIO, OYAb-SKOI IHIIOO
IISTTBHICTIO, HECYMICHOIO 3 HE3aJIe)KHHM CTaTyCOM Ta ETHKOIO
amBokatypu. OmHak  3aKOHOJABCTBO  JIO3BOJSIE  CyMIIIATH
aJIBOKATChKY TPAKTUKY 3 1HIIOW MPOo(eciiHOK MisIBHICTIO MMiJ 4ac
HaBYaHHSI Ta CTaXyBaHHA [epel] OTPUMAHHIM aIBOKATCHKOTO
CTaTyCy 3a YMOBH, IO IIe HE CYNEpedHTh MpaBmiiaM mpodeciitHoi
€THKH, BCTAHOBJICHUM ]IS /IBOKATIB.

[TocranoBa Benukoro repuorcrBa JlrokcemOypry Bin 10 uepBHs
2009 p. «lIpo opranizalito JOCyAOBOI MiITOTOBKH Ta JOITYCKY [0
mpodecii HoTapiyca», aka nmie B penmakuii Bix 18 Gepesns 2013 p.
3akpinmio, mo 3 2010 p. maiiOyTHI anBOKaTW MOBMHHI NPOUTH
CHeliabHI KypcH HaBYaHHS OCHOBaM CBO€i mpodecii: mpodeciiiHy
€THKY; CKIQJIaHHS IOPHIMYHUX JIOKYMEHTIB Ta OyXrainTepchKuid
o0uik. 3a pe3ynbTaTaMu MPOXOKEHHS KOXKHOTO KypCy BCi ciryxadi
noBHHHI 37atu icnut. [licna ycmimHOi 31a4i TphOX ICIIUTIB HacTae
yepra (piHaIBHOTO icOUTY. Y 1€l MPOMIKOK HYacy CTa)KyBaJbHUKH
3000B’s13aHI  peryjsipHO OpaTH yd4acTb y KOH(pepeHIisix 3
aJIBOKATCHKOI CIpaBH, MPOTHIi Jeramizamii JOXOJiB, OTpPUMaHHUX
3JI0YMHHUM LUIAXOM 1 13 3arajibHUX 3acajl YUHHOTO 3aKOHOJABCTBA, a
TaKO)X B IHIIUX KOH(epeHIisX 3a BHOOpPOM. 3aBepIIyETHCA
CTa)XyBaHHsI LI OJHUM iCIIUTOM, SIKHH Nepeadadae He MEHIE JBOX
TECTyBaHb: TECT Ha 3arajbHy IIPaBOBY KyJIbTypy aJBOKara,
000B’SI3KOBUI IS BCiX, 1 TECTH HA 3HAHHS OKPEMHX raiy3ed mpasa
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(chepa 3axucTy mpaB JNIOAWHH, MIAIPHEMHHIIBKE Ta (DiHAHCOBE
MpaBo, KpUMiHANbHE TPaBO, aaMiHICTpaTHBHE MPaBO, TPYIOBE
IIPaBo), KUIBKICTh SKUX O0MpaE MPETSHISHT, aJie He MEHIIE OHOTO.

BignmoBigHOo 0 3aKkoHOJaBCcTBa MaibTH, aABOKaTH - 1€
npodecioHany, sKi MaloTh JINIEH3IF0 Ha HAaJaHHSA HOPUIUIHUX
KOHCYJIbTAIllii Ta BHCHOBKIB, a TaK0X Ha IPEACTABHUIITBO CBOIX
KIII€HTIB TIepe/ Cy/laMy YH IHIIMH OpTaHaMd. Y CHIIY BiJICYyTHOCTI B
KpaiHi OKpEeMOro 3aKOHOAABUOr0 aKTa, MPHUCBSIYCHOIO MHTAHHIM
aJIBOKaTypud 1 aJBOKATCHKOi isSUIBHOCTI, Jep)KaBHE peETyJIIOBaHHS
npodeciitnoi TiIBHOCTI IOPUCTIB 3iHCHIOETRCA KoMici€ero 3 mUTaHb
BiATIpaBIeHHs npaBocyAns. Jlomyck IOpHCTiB (aBOKATIB, MPEKYpaTopiB)
JI0 FOPUINYHOT MPAKTUKHU 3MIHCHIOETHCS IIIJIIXOM OTPUMAaHHS Opjaepa
[Ipesunenta PecnyOmiky, 3aBipeHOTO JEpKABHOK  IEYATKOIO
Mansta'.

B anBokarie ®paniii — MOHOIOJIS Ha HaJaHHS JOIMOMOTH Ta
MPEJICTABHUIITBA CTOPIH y CyAax Ta IHIOIMX OPUCIUKIIHHUX i
TUCIUIUTIHAPHUX OpraHax. AJie HajgaBaTH FOPUINYHI KOHCYJBTAIii
Ta CKJIQAATH aKTH, SIKI HE Halle)XaTb HOTapiaJbHOMY IMOCBIIYEHHIO,
mopsii 3 ajgBoKaTaMM MOXYTh UM iHmi topuctu. o6 cratm
aaBokaroM y Opanrmii, mOTpiOHO BiAMOBINATH TakKUM YMOBaM,
YCTaHOBJICHUM 3aKOHOJAaBCTBOM: MaTH (ppaHIy3bKe TPOMAJSTHCTBO
abo rpomaagHcTBO-wieHa €C UM JepKaBU-CTOPOHH Yroau Ipo
€BPONEHCHKUI €KOHOMIYHUN MPOCTIp, YM TPOMAISIHCTBO ACpIKaBH,
siKa Hajgana (ppaHIily3aM mpaBo 3IiHCHIOBATH MpodeciiHy AisUTBHICTh
Ha THUX K€ YMOBaX, Ha SKHX il TPOMAaJASHU MOXYTh 3IiIICHIOBaTH
npodeciiHy AisIbHICTE Ha TepuTopii @Ppanuii, 3 ypaxyBaHHIM
pimmens Pamu €C 1o BiAHOIIEHHIO 70 TPYMHU AEpKaB i 3aMOPCHKUAX
TepUTOpii y E€BpONEHCHKOMY EKOHOMIYHOMY CO03i, a00 MaTH
cTatyc ODKEHIS YM anaTpuiy, U0 3HaXOAATHCS Mia 3axuctoM bropo
Opanrii 13 3axucTy ODKEHINB 1 amaTpuuiB, MaTH AMILIOM Marictpa
IpaBa YW EKBIBAJICHTHUH IHOMY ITUIUIOM; MaTH CEpTH(IKAT mpo
MIPUCBOEHHSI CTATYyCy aJBOKaTa; He OyTH cy0’€KTOM JiH, IO NaroTh
MiJICTaBH JJIs KPUMIHAIBHOTO TEPECIiyBaHHs 32 BUNHEHHS MiSHb,
o0 cymepedyarb 4YecTi, MOPSAHOCTI YHM MOpPaIbHOCTI; HE OyTH

! Nopka emaryyéApLoToL - Ewcayoym URL:

https://e-justice.europa.eu/content_legal professions-29-cy-el.do?member=1
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Cy0’€KTOM TakuX e i, SKi MalTh MiACTaBU IJIS 3aCTOCYBaHHS
JUCHMIUTIHAPHUX YU aJMIHICTPaTUBHUX CaHKIIA y  BUIJISIL
3BUIPHEHHS, BHUKJIIOYCHHS 3 WIEHIB, BIIKIMKAHHS, AaHyJIOBAHHS
peecTparii uu JineH3ii; He mIsiraTi npoueaypi OaHKpyTCTBa.

OtpumanHs cepTHdikata TpO NPHCBOEHHS CTAaTyCy aJaBOKara
HEMOXJIMBE 0O€3 NPOXOHKEHHS  CHELiaJbHOrO HaBYaHHA B
perioHalbHOMY TEeHTpi TpodeciiiHoi  ocBiTH Yd Yy IIKOJi
mpodeciifHoi OCBITH KoOJerii agBokartiB, sike 000B’s3koBe. Kypc
HaBYaHHS CKJIAAAETbCA 3 TPhOX €TalliB, KOXKHUA CTPOKOM IICTh
MicsmiB. Ilepmmii npuUCBSYEHWH BUBYCHHIO 3arajbHUX ITHTAHb
IisTbHOCTI anBokaTta (craryc, mpodeciiina ertwka). lpyruii eram,
SIKUM MOKe OyTH TPOJOBXKEHHH J0 BOCBMH MICSIIIB, OB’ A3aHUH 13
pealizaii€ro iHIUBIAyaIbHOI MPOrpaMu HaBYAHHS, SKa CKIIAJAa€ThCS
B perioHalbHOMY IEHTpi mTpodeciifHOI OCBITH YW B IIKOJI
npodeciiHoi OCBITH KOJIETil aJBOKATIB Ta € Npo(eciiHIM MPOEKTOM,
SIKHH JoroMarae KaHauaaty oopatu cdepy npodeciiiHoi IisnbHOCTI.
[IpoTsiroM OCTaHHBOI'O TPETHOTO MEPiIOAYy KaHAMAAT HPOXOIUTH
HIECTHUMICSYHE CTR)XXYBaHHS B ajBokata. [1o 3aBepIlIeHHI HaBYAHHS
a/IBOKAT 37Ia€ iCITUT 1 OTPUMYE BiAMOBIAHUK cepTHdikat, micis 4oro
CKJIaZja€ IPUCSTY Nepea anesILiiHIM CyIOM.

JisnbHICTh aBOKaTypH YTOPIINHH perytoeTbes KoHcTHTyIIIETO,
a takox 3akoHoM Bin 1 mumHs 1998 p. Ne XI «IIpo agBokatypy» B
penakmii Big 16 >xoBTHA 2015 p. ABoKar Mae MpaBO BUCTYIATH
3aXMCHUKOM YM 3aKOHHHMM IPEACTaBHUKOM Y BCIX Cylax YTOPIIMHHU.
AJIBOKATCbKY MiSUTBHICTP Ma€ TIpaBO 3AIHCHIOBaTH o0co0a, fKa
BiJNOBiZa€ TAKUM BUMOTaM: TPOMaJSHUH AEPKaBH, SIKA BXOJHUTH J10
cknangy €Bponelchbkoi €KOHOMIYHOi 30HHM, IMOBMHEH MAaTH BHIILY
IOpUIUYHY OCBITY, VYCIIIOIHO CKJIACTH JEep)KaBHUM ICIIUT Ha
OTPUMAHHS CTaTyCy aJIBOKaTa Ta MiATBEPIAWTHU CBOIO JI€3/IaTHICTB.
Kanaunar Ha oTpuMaHHA CTaTycCy aaBOKaTa MOBUHEH MaTh CTaX Ha
rmocaji MOMIYHMKA aJBOKaTa HE MEHIIIe OJHOTO pokKy. He mae mpaBo
KaHIUAAT OTPUMATH CTaTyC aJBOKaTa y BHIAJKax, BU3HAYEHHX CT.
13 3akony Yropuwmau «IIpo agBokatypy», a came: BUPOK Cyay Npo
TIOPEMHE YB’SI3HEHHS Ha CTPOK BiJ| IT’SITH POKIB 32 YMUCHHH 3JI0YHH
i 3BUIPHEHHS TNPOTATOM OCTAaHHIX BOCBMH pOKiB; TNpPHU3HAYECHHS
CyIOM MpPUMYCOBOTO TNICHXIaTpHYHOTO JIKyBaHHA, sKe OyJo
3aKiHYEHE TPOTATOM OCTaHHIX TPHhOX POKiB; KOH(MIIKT iHTEpECIB;
BTpara cTaTycy aJBOKaTa MPOTATOM OCTAHHIX JECATH POKiB; HETigHA
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TIOBEJIIHKA YU CIOCIO KUTTS, IKHA MOXE 3aBJIaTH IIIKOY aBTOPHTETY
a/IBOKaTypH Ta IPECTHXKY aJIBOKaTChKOI Mmpodecii.

AJIBOKaTChKa AiSUTBHICTD B YTOPILMHI BijIbHA 1 He3asexxHa. OCHOBHIM
MIPUHLIAIIOM € Te, IO OPHIWYHA MPAKTHKa 0a3yeThcd Ha JOBIpI MK
KJITIEHTOM Ta OCOOO0, SIKa 3aiiMa€ThCs aJIBOKATCHKOIO JISUTBHICTIO, SKY
KO>KHHH 3000B’SI3aHUI TIOBaXKAaTH. AJIBOKAT TTOBUHEH 3aMAaTHCS CBOEIO
npodeciero CyMITIHHO Ta 3 JOTPUMaHHAM 3aKOHY 1 3aBXK[IM TIOBOIUTHCS,
HAJIOKHO U1 aJBOKAaTypH. 3 INEI0 METOI0 IOPUCT PO3BHBAE  CBOI
npodeciiiHi 3HaHHS MIJISXOM CaMOIATOTOBKH H 00OB’S3KOBOTO
MTOJabIIOTO HAaBUAHHS.

JismpHICTS aBOKATa JOCUTH PI3HOMAHITHA, 1€ 30KpeMa: HaJaHHS
IOPUIUYHOTO TPEICTaBHUITBA Y KPUMIHATHHOMY MPOBAKEHHI 3
METOIO 3aXUCTY, IOPUINYHI KOHCYJbTaLil, pelaryBaHHs JOKYMEHTIB
Ta MiANMHCaHHS JOKYMEHTIB, peJaryBaHHs JOKYMEHTIB i JOJATKiB B
eJIEKTpOHHOMY BHUIIISAI. KpiM Toro, amiBokaT Moxe OyTH MOIATKOBUM
PaIHUKOM, KOHCYJIBTAaHTOM i3 COLIAIBHOTO 3a0€3[eYeHHsI, CTPaXxOBUM
KOHCYJBTAHTOM, KOHCYJIBTAaHTOM 3 IINTaHb IIpalleBIaIITyBaHHSI,
JOBIpEHOI0 0Cc00010, (PIHAHCOBUM KOHCYJIBTAaHTOM, AareHTOM 3
HEPYXOMOCTI, criibHUM TipenctaBHUKOM OCBB, maTeHTHIM MOBipeHNM,
KOHCYJIFTaHTOM 3 ITUTaHb JEP)KaBHUX 3aKyIiBelb a00 TIOCEPEIHUKOM y
Tporieci Memiaii.

VY Jlatsii, BianoBigHo 1m0 ct. 106.2 3akoHy mpo cynau, aJBOKaTu
HaJIe)KaTh 10 CyJOBOI CUCTEMH Ta HAJal0Th IOPUAMYHY JOIOMOTY,
BHKOHYIOTH 1HII 00O0B’SI3KM, BCTAHOBIIEH] 3akoHOM. KaHaunatamu B
aJIBOKATH BIMITOBITHO /0 1. 14 4. 2 3aK0HY PO aJBOKATIB BU3HAIOTH
0ci0, sIKi: MalOTh IATBIHChKE TPOMAJITHCTBO; O€30TaHHY PEIyTaIlilo;
JIOCATHYJH 25-pigHOTO BiKY; OTPHMAaJH MiATBEPPKEHHS IUTUIOMOM
npodeciifHy OCBITY 3 IOPHIMYHOI CIEUiaJbHOCTI HE HI)KYE JPYTOro
piBHS; BOJOMIIOTH MAEPKABHOIO MOBOIO Ha BHCOKOMY piBHI;
OTpUMalIM TEBHUH IOCBiA y mpodeciiiHiii mismpHOCTI. o Takoro
JIOCBiAY HAJICKUTHh BUKOHAHHS 000B’S3KiB: CY/IZIi CTPOKOM HE MEHIIIE
TPHOX POKiB; MPOKYpOpPa; BHKOHABIIA, HOTapiyca, MOMIYHMKA aJBOKaTa
CTPOKOM HE MEHILE ITSITH POKiB; aKaJeMiuHOro MpawiBHHKa B cgepi
TIpaBa, KU 3aiiMae TIocaly y BUIIIOMY HaBUaJIbHOMY 3akiani JIaTsii, um
IHITIOTO  CTIeIiaicTa 3 HOPUIAYHOIO KBaTi(iKaIi€elo CTPOKOM HE
MeHIe ceMu pokiB. KpiM 1mboro, KaHAWIAaT B aIBOKATH MPOXOIUTH
000B’SI3KOBY aTeCTallil0 y BUTIAAI KBali(iKamiifHOTO iclHTy, KpiM
KaHIUIATIB — JOKTOPIB IOPUANYHNX HAYK.
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HisnbHicTe anBokatypu JlutBm Bu3HadaeThest 3akoHOM «llpo
aaBokatypy» Bim 18 Oepesns 2004 p. Ne 1X-2066, a cr. 7
BH3HAUYAIOThCS BHUMOTH JO KaHIWAATIB Ha IIOCaly aJBOKaTa:
rpomangacTBo  JlutoBchkoi  PecmyOmiku  uM  jmepikaBU-UIIeHA
€Bponeiicbkkoro Corozy; BHIa MOpPUAWYHA OCBiTAa — CTYIIiHb
OakajmaBpa 1 MaricTpa MIOpUAMYHUX HayK 4Yd OpoQeciiHOIo
kBamiikarmiero  cTymeHs (OJHOCTYNEHEBHH  yHIBEPCUTETCHKHMA
CTYIIIHB); II’SITh POKIB IOPUAMYHOTO JOCBiAY poOOTH UM HE MEHIIe
JBOX POKIB  TIOMIYHMKOM  aJIBOKaTa, BOJIOJIHHS  IOBHOIO
TMI€3MATHICTIO;  BOJIONIHHSA  NIEpP)KaBHOIO  MOBOIO;,  CKJIAJaHHS
KBasi(iKaifHOTO ICOUTY YW MaTH BYEHE 3BaHHS, BiACYTHICTH
MEJMYHUX TMPUYMH, SKI TEPEIIKOPKAIOTh BUKOHAHHIO CBOIX
000B’SI3KiB.

Bipmosigao mo ct. 23 3akony Ecronii «IIpo agBokatypy», ocoba
MOJKe OYTH MPUIHSTA B WICHH aJBOKATYPH:

1) sika € mi€31aTHOO;

2) mae Micme TpokuBaHHA B EcTomii abo € TpomMaasIHHHOM
EcTonii, un nepxaBu-uieHa €Bponeiicekoro Coro3y, Aep:kaBru-djieHa
€Bponeiicbkoro eKOHOMiuHOTo pocTopy abdo LIBeiimapii;

3) BiAmIOBimae OCBITHIM BHMOTaM -0 CYAJIiB BIAMOBITHO IO
myHkTy 47 (1) 1) 3akony npo cynu abo uui npodeciitai kBamidikarii,
HaOyTi 32 KOPJOHOM, BU3HAHI BIJIIIOBITHO 710 3aKOHY;

4) BoJloJli€ YCHOIO Ta MMCHMOBOIO €CTOHCHKOIO MOBOIO;

5) € 4eCHOI0 1 BUCOKOMOPAJIBHOIO 0CO00I0 Ta Ma€ HEOOXimHI IS
poboTu agBokaTa 3A10HOCTI Ta OCOOWCTI SIKOCTI.

[Ilo6 cratu umenoMm Acormiamii aaBokaTiB, 0co0a IMOBHHHA
[IO/IaTH MMUCHMOBY 3asBY Ta CKJIACTH ICIIAT ISl aABOKATiB. Y 3asBi
oco0a MiATBEPIKY€E BIACYTHICTH OOCTaBWH, SIKIi O IMEPEIIKOKaIH
NPUIHATTIO 10 Acomialii anBokatiB. Beryn 10 Acorriamii aaBokariB
3MIACHIOETHCS 3a pilleHHsAM TmpaBimiHHA. [IpaBnmiHHsg Acomiamii
aJIBOKATIB OIMyOJIIKy€ MOBIIOMIIEHHS MPO NPUHHATTA anBOKaTa 0
Acomianii aaBokariB 'y nyOmikaiii Ametlikud Teadaanded. Unen
Acormiamii ajgBoKaTiB, SKHH CKIIaB ICIIUT Ha aJBOKAaTypy Ta
BHKOHYBaB 000B’SI3KH ITOMIYHHKA MIPUCSKHOTO aJBOKaTa MIPHHANMHI
TPH PpOKH, MOXE CTaTh TMPHUCSHKHUM aJBOKATOM Ha IMiACTaBi
MMCHMOBOI 3asBU. SIKIIO Ooco0a MpaifoBajia MPUHANMHI JBa POKH
MocTiie Oe3rmocepelHhO Tepea BCTYNMOM 10 Acomiamii afBOKarTiB,
Maloyl MpHHAWMHI BU3HAHWHA JEp)KaBOIO CTYIiHb Maricrpa mpasa

203



abo BimmoBimHOI KBamidikamii y 3HaueHHI miamyHKTYy 28 (22)
PecniyOniku 3akony mpo ocBity EcTonii abo BiImoBigHOI 1HO3eMHOI
kBauigikamii, [IpaBminHsa Acomiamii aJBOKaTiB MOKe IPUUHATH HOTO
abo ii 70 ICOUTY B aJBOKATypi, AKIIO BiH BHCTYNaB SIK MOMIYHHUK
MPUCSHKHOTO aJIBOKATa MPUHAWMHI OAMH PiK MOCHLIIb.

AJIBOKAT TIOBUHEH TMEPIOAMYHO MPOXOIAUTH  IiJABHUILEHHS
kBamiikarmii. [IpaBimiHHS MOXKe 3BUTBHHUTH 0CO0Y BiJl O0OB’S3KY
MiIBUINEHHS KBamiikallii mpoTSroM 3BITHOTO IMEPIoAy, SIKIIIO BOHA
3aXUCTHJIA JOKTOPCHKHI YW MAariCTepChKUN CTYMiHb Yy Traiy3i, 10
cTocyeTbess  mpodeciitHoi  pobotu. OcHOBEH Ta  Tpolexypa
MiIBUINEHHS KBawmidikamii Bu3Ha4aroThCs Pamoro EcToHCHKOT
acomiarlii ajBokariB. [Ipu opranizaiii miABHIECHHS KBaidikarii
BPaxoOBYETHCS CIeliaji3allis NPUCSHKHOTO aJBOKaTa B MEBHiM ramysi
npaBa. OCHOBH Ta TIpolieaypa HaBYaHHSI Oe3 BiApHWBY BiI poOOTH
MepersIaloThCA MPaBIiHHAM 32 HEOOXiqHOCTI.

AJIBOKAT, y SIKOTO MPOMIILIO IT’ATh POKIB 3 MOMEHTY CKJIaJaHHS
aJIBOKaTCHKOTO ICIIUTY, TOBHHEH MOJATH 10 KOMITeTy 3 mpodeciitHoi
MPUAATHOCTI HE Ti3HImIe 15 1HIB MiCHA 3aKiHYEHHS TMepiomy
OIIHIOBaHHS 1H(OpMAIIF0 TNPO 3aKiHYCHE HUM HABYaHHS Ha
BHPOOHHUITBI abo ii mpoTsArom mepioxy omiHioBaHHS. [IpuHaiimMHI 3a
TpH MicAIl A0 3aKiHYeHHS nepiony ominku, Komiter 3 mpodeciitnoi
OPUIATHOCTI TOBIJOMIISIE MPO L€ aJABOKaTa Ta TMOSICHIOE, SIKY
iHopMaIlito agBOKaT MOBHHEH HAJaTH s OIIHKH mpodeciiiHoi
MIPUAATHOCTI.

Kowmiter 3 mpodeciiiHoi MPUAATHOCTI OINIHIOE BiIIOBIAHICTH
CTYIIEHS. CaMOBJOCKOHAJICHHs ajJBoKara TpoIeaypi Ha OCHOBI
indopwmarrii. Komirer 3 mpodeciiiHOi mpumaTHOCTI MOXe, 3a
HEOOXITHOCTi, BUMAraTy BiJ[ IOPUCTA MOJATH JTOJATKOBI IOKA3H PO
3aKkiHYeHHs1 TpodeciiiHoro HaB4YaHHsS. SIKIIO agBOKAT HE MPOMILIOB
migBUIleHHs  kBamidikamii B HeoOXximHOMYy 00cs3i  abo B
YCTAaHOBJICHOMY TIOPSIIKY MPOTATOM IIEPiOay OIIHKK ab0 HE IOJaB
iHhpopMaIlito Tpo MABUIICHHA KBamiikamii g0 KOMITETy 3
npodeciiHoi TPUAATHOCTI A0 3a3HAYEHOTO TEPMiHY, KOMITET 3
npodeciiinoi mMpUIaTHOCTI MPOBOIUTE OIHKY JJIA MEPEBIpKH HOTO
mpodeciitaux 3HaHb. OIIHKA MOBHHHA NPOBOJUTHCA IIPOTITOM
JICB’SITH MICAILIB MiCIs 3aKiHYCHHS Tepioay OLIHKU. PilmieHHs mpo
KIHIIEBUH TEPMIiH OIIHKH MPpodeciitHOl MPUIaTHOCTI MMOBIIOMIISIETHCS
aJIBOKATy IOHAWMEHIIIE 3a MICSIb 10 LHOTO.
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Y Pecny6mini Kinp icHye yHidikOBaHa cHcTeMa HaTaHHSI
IOPUIUYHUX TIOCIYT, 1 BCIX, XTO 3aliMaeThCS HaaHHSIM TaKUX MOCIYT,
HA3UBAaIOTh OPHCTAaMM, HE3AJICXKHO BiA KpaiHH, B sKiH BOHH
HaBYAIINCh, Ta YHIBEPCUTETCHKOTO CTYIEHS, KM BOHH 3400YIH i
Yac IOpUOUYHOTO HaBuaHHA. Lle Tak 3BaHa «yHiTapHa» KOHLEIIIiS
IOpUINYHOi mpodecii, sfka TpaauuiiiHa Ans KpaiH, cucTeMa SKUX
HaJIeKUTh [0 aHIJIOCAKCOHCHKOI TmpaBoBoi ciM’i. Ilpm mpomy
KIIPCHKOMY TIpaBy 4y’ka CHCTEMa IOy FOPUCTIB Ha OapucTepiB i
cojicitepiB, HpuiiHATA B AHIJIi, - NPaBOBUH CTaTyC aJBOKATIB
envaMA. TiTbKM amgBOKAaTH MAalOTh IMPaBO BUAaBaTH adineBITH —
MMMCHMOBI TIOKa3aHHS CBIJKIB UIA Cydy, a BHCTYNAalO4Yd B CYAi,
a/IBOKaTH MaroTh IPaBO MOCAJA0BHX OCi0 Cymy.

MiHiMaIbHIMH BUMOTaMH JI0 KaHIWAATIB y aJJBOKATH IepeI0adaroTh
HasBHICTH TrpoMazasacTBa PecmyOmiku Kimp, yHIBEpcHTETCHKOTO
JUIIIOMY T0 FOPHINYHIH CIIeliabHOCTI, CTaXXYBaHHIO Y alBOKaTa Ha
OpoTsi3i  POKYy Ta yCHmillHA 374ada  ICOMTIB, OpraHi30BaHUX
IOpuanaHOIO pagoro y ckiami AKoi — KepiBHUITBO AcCOIiallii KOJIerii
ansokatiB Kinpy, I'enepanbuuii arTopHeil Ta 6 agBOKariB, 0OpaHUX
HUMH.

¥V Koncrutymii I'pertii B ¢T. 99 3ragyeTses Mpo y9acTb OKPEMHUX
aJIBOKATIB B CYZOBOMY PO3IJISI ITO PO3TIISAL CKapT Ha HEMPaBOCYAHI
noii Ta pimeHHss cyangiB. [oNOBHUET HOpPMAaTHBHHUH aKT, SIKHHA
perimaMeHTye cTaTyc IpeubKoro ajaBokarta, - Komekc amBokarypw,
3aTtBepmkeHni 3akoHoM Ne 3026/1954 Bin 8 ciuns 1954 p.

V¥ I'penii agBokat - 1e ocoba, ska 31IHCHIOE MPEACTaBHUIITBO Ta
3axucT cropid. JXoaHoi anprepHaTHBH mpodeciiiHOMy CyzoBOMY
MIPEICTaBHULTBY, KpPIiM aJBOKAaTypH, TIPELbKE 3aKOHOIABCTBO HE
3aKpIIIIIOE. AIBOKaTH OTHOOCOOOBO MPEACTABISAIOTH IHTEPECH CBOIX
JOBIPHUTEINIB y UUBLUILHOMY, KPUMIHAIBHOMY Ta aJMiHICTPaTUBHOMY
nponecax. Koaekc angBokaTypu BCTaHOBIIOE, M0 OyAb-SKHH
rpomansgHuH ['pemnii, sIKuil Ma€ BUITY IOPUANYHY OCBITY B TPELIBKOMY
YVHIBEPCUTETI YH B aKpEAMTOBAHOMY 1HO3EMHOMY YHIBEpCHTETI,
MOJKE BCTYIIUTH A0 OyIb-AKO1 KOJEril aABOKAaTIB K IOPHCT-CTAXKUCT
CTpOKOM Ha 18 MicAIiB, Ie BHU3HAYAETHCH, B SKIH aIBOKATCHKIH
KOMIIaHil YM B SKOMY a/IBOKaTChKOMY KaOiHETI BiH OyJie MPOXOIUTH
CTaXyBaHHs. Y Ieil MepioA CTaXUCT mepedyBae MiJ HariIsgoM
aJBOKATa 4M aJIBOKATCHKOI KOJIETil — AIMCHOTrO YWieHa KOJIETIl Y I
KoHTpolieM cyny JlepkaBHoi pamam. HampukiHmi cTaxyBaHHS
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KOKHUIM KaHIWJaT B aJBOKATH OTPHMYE MOXJIHMBICTh CKJIACTH
BIJIMOBI/IHI ICIIUTH JJI1 OTPUMAHHS TpaBa 3aiMaTHCS aJBOKATCHKOIO
JUSIIBHICTIO.

Y Coomyuenux Illtatax OyTu aaBOKaToM - cHpaBa mOdyxe
Hebaratbox. HeoOoB’S3KOBO MaTh IOPHIUYHY OCBITY (Tak 3BaHUM
YOTHUPHUPIYHUHN CTymiHb OakanaBpa), sK e icHye B €Bpomi. OgHak
3asIBHUKY JOBEJIETHCSI OTPUMATH JOCTYI A0 Marictpa mpasa (LLM) B
YHIBEPCUTETI, BU3HAHOMY AMEpPHUKAHCHKOIO aCOLIaIli€l0 aJBOKATIB
(ABA), cknaBmm icnut mijg Ha3Bow «TecT Ha BCTYI 10 FOPUIUYHOI
mkom» (LSAT).

Icnut Gpycka — e BUpIMIAIBHNI KPOK TSl aMEPHKAaHCHKOTO FOPHCTA.
[epmmii nenp uporo Tecty, 6araroctoponHiii icnut (MBE), sik mpasuo,
€ TecToM 13 200 3armuTaHb, SKi CTOCYIOTHCS CIIpaB (3arajlbHUX TEM) Y BCIX
Crnomyuenux llltarax. [pyruii 1eHb € NepKaBHOK YaCTHHOIO iCTIHTY, Je
OIIHIOETBCA 3HAHHS 3aKOHIB INTaTy, J¢ o0co0a BHpIIIIA CTaTH
aJIBOKATOM, 1 CKJIAIA€ThCS 3 MPOBEICHHS €ce Bif II'SATH A0 IECSTH
NPaKTHYHUX crpaB. Jleski INTaTh TakoXX BKIIOYAIOTH Yy IO JAPYTy
yacTuHy TecT Ha edexktuBHicTh (PT), me 3adBHMK MOBHMHEH
MPOAEMOHCTPYBATH CBOi 3AI0HOCTI SIK MaiOyTHIH FOPUCT 1 MiATrOTyBaTH
npaktidHud Kype. Ha momaTox mo BuIe3a3Ha4deHOro, yci INTaTh
BUMararoTh BiJ 3asSBHHUKIB CKJIACTH JEp)KaBHUI icrUT 3 mpodeciitHol
BianosinamsHocTi (MPRE) mepen Tum, sk OyTv JOMyIICHUM 10
BIATIOBiTHOTO mITaTy, TecT 60 TEMAaTHYHUX JOCTIIPKEHb 3 mpodeciiHol
€THKH 3 KUTbKOMa BapiaHTaMH BiIIOBiICH.

AnmBokar - me mpodecioHan, SKWUE BIATOBiNAae 3a HaTaHHSI
IOPUINYHUX KOHCYNbTallii Ta 3axUCT CTOPIH Yy IOPUAWYHUX
nporecax abo agMiHICTpaTHBHUX mporenypax. Lle mronmna, ska
no0pe 3Hae 3aKOHHM, TOMY BOHA MOXe 1H(OpPMYBAaTH CBOIX KJIIE€HTIB
mpo ix mpaBa W 000B’s3kH. BHUIYCKHUK IOPHAUYHOTO (DaKyIbTETy
MOJKE IpalfoBaTl IOPUCKOHCYJIBTOM a00 3aiiMaTHCs aJBOKATCHKOIO
TISUTBHICTIO B CyJIaX SIK y I€P>KaBHOMY, TaK i B IPUBATHOMY CEKTOPI.

o6 cTaTtu aABOKaTOM B APreHTHHI, MOTPIOHO BUBYATH MPaBoO, a
SKIIO ocoba Oakae 3aiiMaTHcs wi€r0 mpodeciero, Tpeda oTpUMaTH
CTYIIIHb Marictpa 3 MUTaHb JOCTYITYy 1O puAndHOi mpodecii. Skmo
ocoba BHpINIMJIA MPALIOBATH B AEPKABHOMY CEKTOpPi, MOTPiOHO
CKJIaCTH KiTbKa KOHKypcHHX icmuTiB. Llg mpodecis mo3Bose
CHeriamizyBaTiCsl B OJHIA i3 ramy3eil mpaBa, Oyab-TO CYIOBE,
KpUMiHaJIbHE, aIMiHICTpaTUBHE, IUBIILHE UM MI>KHAPO/IHE.
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VYV Koncturymii bpasumii 1988 p. ct. 133 mepenbauae «AmBokat
NOTPIOHMI JUIs 3[IHCHEHHS TNPABOCYIJs, OCKIUJIbKM Horo mii Ta
NpOsIB € HEAOTOPKAaHHHUMHM NpH 3AificCHEHHI cBoei mpodecii Ta B
MeKax 3aKOHY». [HIIMMH cJIOBaMH, Ui TOTO, 100 TapaHTyBaTH
OCHOBHI TMpaBa CYCHUIbCTBAa, COLiaJdbHAa (YHKIS ajBoKara
HeoOXifHa, 100 MUCaHMi 3aKOH CTaB pealbHUM, Ha OyMKy Pys ne
Aseseno:

AJIBOKaT BUKOHYE COMLIajbHY (PYHKIIIO, OCKITBKH BiIIOBIIAE
BHUMoOTraM cycriibcTBa. [IpocTo BpaxyiiTe Take: 6e3 cBoO0IM HE iCHYE
aZBoKara 0e3 BTpydYaHHs, HE iCHy€e MpaBOBOI CHUCTEMH, i 0e3 IhOTo
HEMAa€ JKUTTEBUX YMOB [UIA JIOACHKOi ocoOuctocTi. Otxe,
JUSUTBHICTH aJIBOKaTa € BAXKJIMBOIO YMOBOKO POOOTH MPaBOCYIS.
Tomy Hemae CyMHIBIB y TOMy, LIO aJBOKaT BHKOHYE COLHalbHY
(dhyHKITIFO.

Beryn ngo OO’enHanHs  ajmBokaTiB  Bpasumii  3miliCHIOETHCS
BIJIMOBITHO 10 BUMOT, IO MicTAThCS B CTaTyTi Mpo afBOKATypy Ta
Acomiamniro agBokariB bpasmnii, Ct. 8 3akony Ne 8.906 Bix 4 numas
1994 p. mepembadae, O IS peecTparlii amBokara HEOOXiTHO:
LIUBIIbHA JI€3JATHICTh; JMILUIOM NP0 3aKiHYCHHS HOPUIAMYHOIO
(akynpreTy, oOTpuMaHuii B OQImIHHO yHIOBHOBaO)XXEHOMY Ta
aKpeIMTOBAaHOMY HaBYAILHOMY 3aKJIaJi; peecTpallis SK BUOOPHS Ta
3BUIBHEHHS 3 BIHCBKOBOI CIy»OH, SKIIO 0co0a € Opa3uiblieM; HE
3MIHCHIOBATH MisIbHICTH, HECYMICHY 13 3aKOHOM; MoOpaJibHa
TIPUAATHICTD; B3ATH Ha ceOe 30008’ A13aHHS Mepe] IPaBIIiHHIM.

Inozements abo Opasmienp, SKWA HE 3aKiHYMB FOPUAWIHHHA
¢dakynbreT y bpasuiii, HOBUHEH MiATBEpAUTH 3BaHHSA, OTPUMaHi B
IHO3eMHIH OCBITHIH yCTaHOBi, Ta HaJEKHO WOTO ITiATBEPIUTH.
MopanpHa auckBamiikaris, BHCyHeHa OyIb-IKOIO  0CO00I0,
MoBHHHA OyTH OTOJIOLICHA PILLIEHHsM, sike HaOupae MpUHAWMHI JABi
TPETHHHU TOJIOCIB yCiX WIEHIB KOMIETEHTHOI paay, y MpoUeaypi, sika
MOTPUMYETHCS YMOB NHUCHIUILIIHAPHOTO mporecy. Ocoba, ska Oymna
3acy/DKeHa 3a CYMHO3BICHMH 3JI0YMH, HE BIJANOBiZa€ BUMOTaM
MOpaJIbHOT IPUAATHOCTI, KPiM MOXKIUBOCTI Cy10BO1 pealimiTarii.

HuBinpHYy nmi€3maTHICTD MOXHA JOBECTH, MOAABIIX OdimidHUI
JOKYMEHT, OyIb-TO MacmopT, CBIJOLTBO PO NUTI0O, CBIOLTBO MPO
HapoJPKEHHs a00 HalllOHAJIbHE BOJINChKE MOCBiIueHHs. [Jumiom abo
CBIZIOIITBO TIPO 3aKiHYEHHS IOPUIUYHOTO (PaKyJIbTETy Ma€ HaJaBaTH
yCTaHOBa, siKa OQIMIHHO 3apeecTpoBaHa B MIHICTEPCTBI OCBITH.
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BiifcbKOBICTD 1 peryssipHICTh y4acTi y BHOOpax I€MOHCTPYETHCA
yepe3 3BaHHSA BHOOPI TpOMajsHWHA, a JJI1 YOJOBIKIB -
MIOCBITUEHHSI pe3epBicTa. [CIUT CKIIagaeThes 3 ABOX €TaIliB: MEPIIHA
i3 80 muTaHp, A€ KaHAMIAT ITOBHHEH BIMMOBICTH mpuHaiMHI Ha 40
nuTaHb, T00TO 50% TecTy, APyruil eTam — 1e AUCKYPCUBHUMN TECT, ¢
KaHIUAAaT TOBHHEH TMiArOTyBaTH aiin, SKUH CKIala€eThes
BINMIOBIIHO IO TeMH, $Ky o00paB caMm KaHauaar. MopainbHa
MIPUAATHICTh TIEPEBIPSETHCSA INUIIXOM 3asABHM KaHIUJaTa IO dbac
JOIyCKy JIO ICOHMTy TpO Te, L0 WOro HE TMPUTATYBAIA [0
BiJIMOBiNATBHOCTI 32 Oy ab-SKWH 370YHH.

I mapemiTi, iHO3eMIIl TIOBMHHI WIATBEPIUTH CBifl IUIUIOM i
BIJIMOBIIaTH 1HIIUM BUMOTaM, SKi BUCYBAIOThCS N0 Opa3wmibIliB. Y
BUMAJKY 3 MOPTYTadblsIMM BOHU NOBMHHI 3apeecTpyBaTUcs y ¢ifii,
0 TIOB’S3aHO 3 JOTOBOPOM IIPO B3aEMHICTh Mik bpasmiieto Ta
[optyranieto. HecymicHicTb - 11e HECYMICHI 13 3aKOHOM Aii, OyIb-TO
moBHi abo wactkoBi mnepemkomu. Opnanmo ne Accic Koppea
3a3Havae, mo:

«ITuTaHHS HECYMICHOCTI JJI aIBOKATCHKOI JisSITHHOCTI OCOOIMBO
YyTJIMBE, NETIKATHE Ta aKTyaJbHE, OCKUIBKU MUISXOM KOHKPETHOTO
BUIIPABIICHHS HECYMICHOCTI BiH IIparHe, 3 OJHOTO OOKY, 3aXHUCTHUTH
aIIBOKATCHKY MISITBHICTH B ii BUPaKEHHI Ta TiMHOCTI, HE3aJIEKHOCTI
Ta CBOOOMI PIlllydoCTi y Cay»x0i IOCTHINI, a 3 iHImIOro OOKy, 1 fK
HACHiOK LBbOTO 3aXMCTy, 3AIHCHEHHS mpodeciiHol AisTBbHOCTI
MOXYTb IPOBOJIUTH JIFOIH, HAICKHO KBaji(hikoBaHi A1 1i€i podoTH,
1 fKi HE MalOTh MOpPYyIIeHb mpodeciiiHoi modpoyecHOCTI». Baxnme
3HAYCHHS Ma€ HE3aJISKHICTh 1 CBOOOA alBOKaTa 3/iHICHIOBATH CBOIO
podecito caMOCTIHHO.

Y Kwurai, orpumaBmm CTyImiHb OakaiaBpa, ocoba TOBHHHA
CKJIacTU aJBOKaTChbkuil icmuT, oxaHak y Kwrai kwuralichka
HAI[IOHATBHICTh € OJHIE€I0 3 BUMOT JUISl CKJIQJaHHA ICIIUTY, TOMY
iHO3eMIIi HE MOXYTh OTpPHUMAaTH KBami(ikamilo KHTaCHKOTO
topucrta. ¥ ['OHKOH3I iHO3eMIi, SIKi MalOTh POOOUl Bi3H, MOXKYTh
CTaTH aJBOKATOM, SKIIO BOHU CKJIAAyTh aJBOKATCHKUU ICIUT,
ocKinbku ['OHKOHT — 1e paiioH, 1€ TPOMaJTHCTBO BH3HAYAETHCS
SK TIOCTiliHE Miclle TpOXKWBaHHA, a HE rpomMansHcTeo. o
cTocyeTbesi KBanigikamii agBokaTiB 3apyOiKHUX KpaiH, TO B
['oHKOHTY BH3HAIOTHCS JwHINe aaBokaTH BemukoOpwuranii, Kutaro i
AMepuKH.
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B Vxkpaini ymoBu HaOyTTd cTarycy aJBOKaTa BH3HA4YeHi CT. 6
3akony Ykpainu «[Ipo agBokatypy Ta aABOKaTCBKY HisUIBHICTHY.

Tak, «AnBokatoM Moxe OyTH (ismuHa ocoba, sikKa Ma€ MOBHY
BHINy IOPUJIMYHY OCBITY, BOJIOAIE NEP>KaBHOIO MOBOIO, Ma€ CTax
poboTm B Trady3i TpaBa HE MEHIIE JBOX PpOKIiB, CKJaja
KBaJiQikaiifHuil icnuT, npoHuula cTakyBaHHS (KpiM BHIAAKIB,
BCTaHOBJICHUX LIUM 3aKOHOM), CKJIaja IIPUCATY aJBOKaTa YKpaiHu Ta
OTpHMaJia CBIZIONTBO TPO TPaBO HA 3aHATTA aJBOKATCHKOIO
nisuibHicTIO. [lOBHAa BUINA IOPUIMYHA OCBiTa - T[OBHA BHIIA
IOpUINYHAa OCBiTa, 37100yTa B VYKpaiHi, a TakoX IIOBHA BHIIA
IOpUIUYHA OCBiTa, 3M00yTa B 1HO3EMHHUX JAepXKaBax 1 BU3HAHA B
VYkpaiHi B ycTaHOBJIEHOMY 3aKOHOM MopsiaKy. Ctaxk poboTu B ramysi
IpaBa - CTaX PoOOTH 0COOM 3a CHEUiaNbHICTIO Micis 3700yTTs HElo
ITOBHOT BUIIO1 FOPUIAIHOI OCBITH.

He moxe OyTu agBoKaToMm oco0a, ska:

1) mae HemorameHy 4Yd HE3HATY B YCTaHOBICHOMY 3aKOHOM
MOPSIAKY CYOUMICTh 33 BUMHEHHS TSDKKOTO, OCOOJIUBO TSDKKOTO
3JI0YMHY, & TaKOX HETSDKKOTO 3JI0YWHY, 32 SIKHH IPU3HAYEHO
MOKapaHHs y BUJII MMO30aBJICHHS BOJIi;

2) BU3HaHa CyJIOM He/i€3/IaTHOI Y1 0OMEXEHO i€31aTHOIO;

3) mo3baBieHa TMpaBa HA 3aHATTA aJBOKATCHKOIO MISUTBHICTIO, -
MPOTSITOM JBOX POKIiB 3 IHS HNPUHHATTS PIlICHHS PO NPUITHHEHHS
[IpaBa Ha 3aHATTS alBOKATCHKOIO IisUIbHICTIO;

4) 3BimbHEHa 3 MOCanW CyIJi, IPOKypopa, CIiadoro, Ai3HaBaua,
HOTapiyca, 3 JepaBHOi CIy»)0m abo ciayx0u B opraHax MiCIEBOTO
CaMOBPSIYBaHHs 3a MMOPYLICHHS NPUCSTH, BUNHEHHS KOPYILIHHOTO
[IPAaBONOPYLICHHS, - MPOTSArOM TPbOX POKIB 3 MJHA TaKoro
3BITLHEHHS.

BigmoBigno no IlocranoBu KacamiiHOro aaMiHICTPaTHBHOTO
cyny y cknaai BepxosHoro Cyay Bix 11 uepsusa 2020 poky, crpasa
Ne826/1765/18 - ckimamaHHA TIPUCATH  aJBOKaTa  YKpaiHH
PO3TIIAJAETECS 3aKOHOJABIEM SIK LIEPEMOHialbHA MpOLEAypa, IIO
BH3HAYa€ MOYATOK HAOyTTs MOBHOBaXEHb (mocTym a0 mpodecii), a
TaKOX B3ATTS Ha cebe 0co00r0, MPU3HAYECHOIO Ha BiATOBIAHY MOCATy,
3000B’s3aHHS MIOJ0 HAJEKHOTO BHKOHAHHS CBOIX CIyXOOBUX
000B’5I3KiB 32 TAKOIO MOCAION0.

[MutanHs momo Aomycky ao mpodecii agBokaTta HEOZHOPA30BO
OyJu IpeIMETOM PO3TIISLY €BPONECHCHKUM CyJIOM 3 TIPaB JIIOMHH.
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Tax, 30kpeMa y myHKTax 33-35 pimeHHS IIbOT0 MDKXHApPOIHOTO
cynoBoro oprany Bin 28 tpaBHsa 2009 poky y cnpasi «biraeBa mpotu
I'pemiin, 3asgBa Ne 26713/05, €CIJI, Bu3HA4ar09n OPYIIEHAS BUMOT
crarti 8 KoHBeHLIi Mpo 3aXKCT mpaB i OCHOBOMOJIOKHUX CBOOOJ B
aCIIeKTi MpaBa Ha Mpodecito agBoKaTa BKa3as, 0 Y [LOMY BHUIAAKY
npobiieMa monsirae 'y Ttomy (akrti, mo Koneris aaBokaris
JIep’KaBHU-BIAMOBIIaya CIIOYATKy Hajayia JO3BUT 3asiBHUIN TPOUTH
nependOadeHe 3aKOHOJaBCTBOM CTa)XyBaHHS, MTPOTE B PEILTI-PEIlT HE
no3Bommiia i OpaTwm yd4acTh Yy BIANOBIOHHX eK3aMeHaIliHHUX
MpoleAypax Jisi OTpUMaHHs cBimonrTBa agBokara. €CILJI 3a3Hauae,
mo Taka BigmoBa Komerii aaBokariB Oyia 37ifiCHEHa Ha OCTaHHIM
CTafil mpolecy, MOB’SI3aHOTO 3 3apaxyBaHHSAM 3asBHUII B PEECTp
anBokatiB Kourerii amBokariB Ha cTamii, KOJHM BIEPIIC BUHHKAJIO
MMMTaHHS PO TPOMAISHCTBO 3asBHUIII B KOHTEKCTI MEPENIKOAN IS
y4acTi B €K3aMeHaX, OpraHi30BaHHX KoJericlo. ToMy Takuil KpOK
Kouerii agBokaTiB HEOYiKyBaHO MOCTaBHMB HiA CyMHIB mpodeciiiny
CUTYyaIlill0 3asBHHMIII MiCas TOro, Sk cama >x Koueris aaBokariB
Hajgajga JO3Bid Ha Te, IO 3aABHUI BICIMHAALATE MICSIIB CBOIO
npoecifHOro  KUTTA TNPHUCBATHIA BHUKOHAHHIO YMOB  IIPO
nependadeHe Koreriero anBoKaTiB CTaXyBaHHS. 3 ypaxXyBaHHIM
MPUPONM Ta IMHJACTAaB TAaKOTO CTaXyBaHHS, OCKIIbKH BOHH
BCTaHOBJIEHI B 3aKOHOJIABCTBI JIep)KaBU-BIANOBiAaYa, 3assBHULSL HE
3Morina O MpOWTH cTaKyBaHH, sikOu Komeris agBokaTiB BiIMOBija
BIJIMOBOIO Ha 11 3as1By MPO CTaKyBaHHS.

Y mynkrti 34 Bkazanoro pimenHs €CIIUJI 3a3nadeno, 1o
JepKaBa-BiAMOBiAaY Hajama JOKa3W TOTO, IO 3asgBHUI Oyia
JOTMyIIeHa 10 TMPOLEAyp, IOB’S3aHUX 3 OTPUMAHHSAM CBiIOITBA
anBokara uepe3 HemOamicte. €CIIJI BBakae, MO HAaBITH SKIIO
MPUITYCTUTH, IO CHEPINy 3asABHULS OyJia JOMyIeHa 10 CTa)KyBaHHS
BHACJI1IOK TOMUJIKY 3i cTopoHu Koerii afBokaris, i 10, BiJIOBITHO,
MOBa He HIIa NpO MOBYAa3Hy 3roAy IIOAO il IIpaBa Ha y4yacThb B
€K3aMEeHax IiCIs CTaXYBaHHS BCyleped il rpoMaJssHCTBa, OHI€ET mi€ei
ckiamoBoi Oymo O HemocTaTHBO, 10O TocATaTH Ha TpodeciitHe
*UTTA 3asgBHUI. CyTreBuil TOW (hakT, M0 BIaAa Hajgana O3B
3asBHUII MPOUTH HependaveHe CTaXXyBaHHs, X04 OyJo 3po3ymino,
IO MO 3aKiHYeHHI CTa)XyBaHHA BOHA HE OTpUMac TpaBa OpaTu
y4acTh B €K3aMEHaX JI0 aJ[BOKATypH.
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3 ornsAAy Ha HaBeAEHE, y MyHKTI 35 pimenHs y copasi «biraesa
npotu ['pemii», 3asBa Ne 26713/05 €CILI BkazaB, mo B IisixX
KOMIIETEHTHUX OpraHiB AepkKaBH-BiAIOBigaya HE OyJIO IOCTAaTHHOI
TIOCTIIOBHOCTI Ta TIOBarm J0 OCOOM Ta Tpo(deciifHOTO KHUTTS
3asBHUII 1 10 JeprKaBa-BiAMOBiay 332 TAKUX YMOB TOPYILIUIIA TIPABO
3afBHUII Ha IMOBary A0 ii MPUBATHOTO >KUTTS 32 3MICTOM CTaTTi §
KoHBeHIi1 mpo 3aXUCT MpaB JIOIUHN i OCHOBOIOJIOKHUX CBOOO.

Bpaxosytoun npenenentny npaktuky €CIII y cnpasi «biraesa
npotu ['perniin, 3asBa Ne 26713/05, BapTo 3a3HAYUTH, 10 Y CIiPHUX
MIPaBOBITHOCHHAX Iii BiAIMOBiIaya MAlOTh BIUTHB Ha MPUBATHE KUTTS
I03MBaYa B aCIeKTi JOCTYITY 10 Tpodecii.

Omxe, BepxoBuuit Cyn BBaka€ BCTaHOBJICHUMH OOCTaBUHAMH
Ipo Te, IO MO3MBad y BIAMOBIZHOCTI 1O BHMOI Ta MpPOLEIypH,
3a3HayeHoi 3akoHOM Ykpainu «lIpo agBokaTypy Ta aIBOKaTChbKY
JisUTbHICTE» HaOyB MPaBO Ha 3aMHATTS aJABOKATCHKOIO IisSUTBHICTIO,
OTPUMAaBIIM  BiANOBiAHE CBiZOUTBO Ta TOCBIAYEHHS, Mae
rapaHTOBaHE BKa3aHMM 3aKOHOM IIpaBO Ha 3IiHCHEHHS TakKoi
IISTTBHOCTI.

HecymicHoro 3 misuTbHICTIO afBokara €: 1) poOoTa Ha mocamax
oci0, 3a3HadeHWX Yy MyHKTI | dacTuHM mepmioi cTtarti 3 3akoHy
VYxkpainn «lIpo 3amobiraHHs Kopymmii»; 2) BilickkoBa abo
aIbTepHATUBHA (HEBIMCHKOBA) CITy>k0a; 3) HOTapiaibHa AiSUTBHICTE; 4)
CYJOBO-E€KCIEPTHA AiSTIbHICTBY.

Kacanifinuit aqminicTpaTuBHUMA cyn y ckiani BepxosHoro Cyay,
aHANI3YIOYM HaBeAEHI TMONOoKeHHsA 3akoHy Ne5076-VI miiioB
BHCHOBKY, IO 3aKpIIJICHWH B MyHKTI 3 MEpeXiIHUX IMOJIOKEHHAX
IbOro 3aKOHY AEB’SIHOCTO AEHHHUM CTPOK, MPOTITOM SIKOTO aJBOKaTH,
Maiu mpaBo nrcbMoBo noBigomutu K/IK mpo icHyBaHHS 0OCTaBHH
HecyMicHOCTI, cruuHyB 15 TpaBHs 2013 poky. AnBokar, SIKHi Y
BCTaHOBJICHUH CTPOK JOTPUMABCS JAHOTO MOPSIKY - HE MOXe OyTH
MPUTSATHYTANR 10 TUCIUIUTIHAPHOI BiAMOBIJAIBHOCTI y 3B S3KYy 3
MOPYLIEHHSM BUMOT I0J0 HECYMiCHOCTI.

Pazom 3 TuMm, sk ycranoBieHo 3 MmarepiaiiB cnpasu, OCOBA 1
3BEpHYJIacs [0 BiAINOBigaya 3 MMCbMOBOIO 3asiBOIO IIPO BHECEHHS 10
€PAY BigoMocTeli Tpo TmpaBO HA 3aHHATTA aJBOKATCHKOIO
IISUTLHOCTIO, Ha mifcrasl cBigorrrsa Nel56.

Hopmamu 3akony Ne5076-VI He Bu3Ha4ueHO, IO BiJCYTHICTBH
3as1BU TIPO 3YMTUHEHHS MpaBa Ha 3aiHATTS aJBOKATCHKOO JIISUTBHICTIO
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mo €PAY 3akonom VYxkpaimm «IIpo amBokaTypy Ta aIBOKaTChKY
JTBHICTY HE Tiepea0adyeHo.

3a takux o0ctaBuH BepxoBHuit Cyn moroKyeTbesl 3 BACHOBKAMU
CyAiB TONEpeAHIX IHCTaHIINA, [0 y CIHIPHAX MPaBOBITHOCHHAX
YIIOBHOBKEHUM OPraHOM OE3MiJICTABHO BiZMOBIICHO TO3UBAady Y
BHECEHHI BiJJoMOCTeW mpo Hei sk mpo anBokara 1o Peectpy, mpu
bOMY B pe3yNbTaTi Takux i HE JOTPUMaHO BHMOT 3aKOHY
Ne5076-VI Ta Iopsiaky Ne26.

OkpeMO BapTO 3BEPHYTU YBary Ha OCOOJUBICTh FOPUIAMYHOL
BIAMOBIMATBLHOCTI aJBOKAaTa 3a HEHAJS)KHE HagaHHSA mpodeciiHol
npaBHIYOi gormomord. IIpodeciitHa BiAMOBIAANBHICTE aBOKATa, SIKY
i€ KiJIbKa POKiB TOMY MOXKHA OyJIO BB)KaTH Maiike HEMOXKITHBOIO Y
ramy3i npodeciiHOl BiAMOBINANBEHOCTI, BCce OLbIlle cTae Aeati
IIUPIIAM SBHIIEM, IO MiATBEPIKYETHCS BCE OUIBIION0 KITBKICTIO
cynoBux pimenb. 1l{ono amBokaTiB mpodeciiiHa BiaNOBiaNbHICTh
BUIUIMBAE 3 OO0OB’s3Ky BHUKOHYBaTH fK IiJi Yac NpU3HAYCHHS
MaHIaTa, TaK 1 MpOTATOM BigHOCHH 3 KiieHToM. Ilpodeciitna
BI/IMTOBIIATFHICTh aBOKATa HE CIPUHAMAETHCS K HAJEKHE, HaBITh
SIKIIIO TTOCITyTa Hea/leKBaTHa.

[licns Toro, sk Oyme nmoBeAeHO (PaKTUUHWM MPUYMHHO-HACHIIKOBHN
3B’S130K, TIOBMHHA OyTH JOBEleHA IOpPUIWYHA MPUYIMHHO-HACTIIKOBA
CHUTyallil MK IIKOJOI, CIPHYMHEHOI0 HEOOEpEeKHOI MOBEAIHKOO
aJIBOKara, Ta IIKOJOI0, Ky (DaKTH4YHO 3a3HaB KiieHT. Mix (akTom,
3alyMaHUM SK BUMAJOK 30MTKY, Ta 30MTKOM, IO PO3YMI€THCS SIK
KOMITCHCOBaHa (piHAHCOBa BTpaTa, Ma€ iCHYBaTH B3aEMO3B’ 530K Bif
MIPUYUHY 10 HACITI/IKY, HA OCHOBI SIKOT IPyTHI BIIHOCUTHCS JI0 TIEPIIIOTO.

VY nyxe oOMexxeHHX BHITagKax y cdepi cymoBoi mpodeciitHol
BiJIMOBIIAIBFHOCTI MOXKe OyTH TOpyIIeHa mpobiaemMa BiIIIKOyBaHHS
MopanbHOi IKoau. [lepeBakHa OUTBINICTH PIlIEHH CTOCYETHCS
HEMpaBUJIBHOIO ab0 MpOMYMIEHOTO 3IIMCHEHHS MarepialbHOl
TMISTTFHOCT1  aJ[BOKAaTa, sfKa HE MiAmamae miax (akTHIHy 3aXHUCHY
JIOTIOMOTY, aJie TOB’si3aHa 31 CTapOK MPOKYPOPCHKOKO MisUTBHICTIO,
sKa HE € 3000B’s3aHHSAM MO0 3ac00iB, ane pe3yibTary: SKIIO
aJIBOKAT JIOMYCTHUB IOMIIKY B TOBiOMIJIEHHI a0o Aemo3uTi, BiH
MOX€ 3BUILHUTHUCS BiJl BIIMOBITAJIEHOCTI JIMIIE B TOMY BHUIIAIKY,
KOJHM JIOBeJe OO0 €KTUBHY HEMOJXJIMBICTh BHUKOHATH IIe, IO HE
BITHOCUTKCS 10 HHOTO BiAmoBimHO 10 cT. 1218 LuBiapHOTO KOACKCY
ITamii.
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JIBi 0co0imBO OOroBOPIOBaHI Ta IMOBTOPIOBAHI TillOTE3W PO
npodeciiHy  BIINOBINaNbHICTE  3aCIyroBYIOTh Ha  IOJANbLIE
BHBUYECHHS.

Ilepma cmpaBa CTOCYEThCS BIiATOBINANBHOCTI agBOKaTa 3a
HEBMKOHAHHS IIEBHOTO MOJI0XKEeHHs. [le axk Hislk He BiAMOBIJAIbHICTh
32 MOBTOpPHE BiAIIKOAYBAaHHA: 3aMOBHMK HE MOXE OOMEXHUTHCS
JUIe THM, IO HE TOAA€ alemslilo, OUISIXOM BHUPaxXyBaHHA
nepenbagyBanoi mkoau. KirieHT, 3rigHO 13 3araJbHUM TIPaBHIIOM,
IIOBUHEH HamaTd [OKa3 ajBokara. Toml BiH  IOBHHEH
MIPOJICMOHCTPYBATH  HEMPABWJIBHICTh  PIMICHHSA, SKE IiAIATaE
OCKap)KeHHIO, MAalo4yl HaJaTH CYAJi MO3UTUBHHUHA MPOTHO3 IIOJO
HMOBIPHOTO PE3yJbTaTy CyJOBOTO PO3TJISIIY: MO CYTi, A7l PO3POOKH
noTpiOHO CKJIACTH BCIO CIIPaBYy, BKJIIOYAIOYM 3aXUCT, 110 MOOyAye
cupaBxHiii mpormec y mpomeci. Tomi 3axim, AW TimmsArae
OCKap)KeHHI0, TIOBHHEH OyTH JeTaJbHO  pPO3KPUTUKOBAHUH,
MNPONOHYIOYH MPUYHMHH, SKi MOTIM O NPHU3BECTH A0 NPUHHATTA
CKapru. 3a BiICYyTHOCTI IbOTO J0Ka3y BiJIMOBINANBHICTh aBOKAaTa HE
MO>Ke OyTH BH3HaHA.

[MoTpiOHO pO3MNISIHYTH TiNOTE3y TPO BIAMOBINANBHICTH 32
IOMIJIKY y BHOOpi mporecyanbHol crparerii. Lle myxe memikaTHe
MUTAHHS, OCKUTBKM BOHO TIPEJICTABISIE MyXKe CEPHO3HI PU3UKH JUIS
a/IBOKaTa; HaclpaBli HEMOXIMBO amnpiopi BCTAHOBUTH CTpATeriio,
sKa MOE 3 MEBHICTIO MPHUBECTH A0 NPHUHHATTS MO30BY KI€HTA.
[IpuHDHAI, MO peryntoe AJaHHE MHUTaHHS, MOJATAaE B TOMY, IO BHOIp
poLecyanbHOL cTparerii MOX€E Oyt IIEPELyMOBOIO
BiJIMTOBITaJIbHOCTI JIMIIIE B TOMY BHITIAJIKY, SIKIIIO BOHA OI[IHIOETHCS Ta
OOTpYHTOBYETBCA Cynnero 3aszganerizp. Bubip mporecyanbHOT
CTpaTerii 3aJIeKUTH BiJl alBOKATa, HABITH SKIO JIiHIS 3aXUCTy Oyia
BH3HAYEHA BOJIEIO0 KiIi€HTAa a00 HABITH ITOTOKEHOI0. BakiuBo Te,
10 aJIBOKAT HaJIe)KHO BUKOHAB CBill 000B’ 530K iH(OpMyBaTH Mig yac
MiAMKACAHHS JIOTOBOPY TPO TpaBHHYY Jjgornomory. Koim 3axucHHK
MPaBUIBHO TOSICHUB KIIIEHTY MPaBOBE MUTAHHS Ta MOXKJIMBI IUIIXH
BUpILLIEHHS, HE MalOYl MOXKJIMBOCTI TapaHTYBaTH pe3yJbTaT CIOPAaBH,
HOTO MOBENETHCS 3BUTBHUTH BiJ BiANOBINANBHOCTI. Y IBOMY CEHCI
BHP@XAEThCSI Ta PO3CYAJIUBA IOPUCTIPYACHINS, fKa 3MIIIye Bich
npodeciiiHoi BiAMOBIJANBFHOCTI 3 IpolecyalbHOI CTpaTerii Ha
iHopmarliiiny, HamaHHsS HaJeKHOTO 3HA4YeHHS iH(QOpMoOBaHiit 3romi
KITi€HTA.
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OTxe, HaBITH 3 MOTJISAAY MPOIECYAbHOI CTpaTerii, Te3a, 3riAHO 3
SIKOK0 aJIBOKAT HECe BIJHOCHY BiJIMOBIiNaJIbHICTh, KOJU OOOB’S30K
HajaHHs iHQopMmanii OyB HaleXHO BUKOHAHH, HE MOXe OyTH
MpUIHATA.

[HCTUTYTH aJBOKaTypu ICHYIOTH Y BCiX KpaiHaX, 3a BUHITKOM
Manpt, A€ TEPMIHM «IOPHCT» 1 «aABOKaT» IOPUAUYHO €
CHHOHIMamMH. Y OImbIIOCTI KpalH aABOKAaTypa € He3aJe)KHUM
iHCTHTYTOM, ane B HimewuwmHi agBOKaTypa, HE3Ba)KalouM Ha CBIH
He3aJIeKHUH npodeciifHuii cTaTyc, Takok Oepe ydacTb y 3iiiCHEeHHI
npaBocyans. IlpaktmuHo B ycix KkpaiHax Ha 3aificHEeHHS
aIBOKATCHKOI JISUTPHOCTI BWMAraeThCs OTPHUMAHHS JIICH31] dH
IHIIOTO J103BOJYy. Pa3oM 3 TuM naHa BuMora BifACTyHs B Icmanii Ta
Himeuuuni. Y IlIBeiimapii oTpuMaHHs JileH3ii HE BUMAaraeTbcsl B
KaHTOHi basens.

AHani3 HaiOHAJbLHOIO 3aKOHOJABCTBA JO3BOJUB BHIUINTH
3arajibHi BUMOTH JI0 OTPUMAaHHs cTaTycy agBokara. Cepel OCHOBHUX
BHMOT 10 KaHAMIATIB y OUIBIIOCTI KpaiH €: BHUINA OCBiTa Ta CTaX
(mpaktuka). Taka BuMora icHye W y 3akoHOmaBcTBI Ykpaiam. Ilpn
UBOMY B KOXXHIM KOHKpETHIH KpaiHi 1i BHMOTH KOHKpPETH30BaHi
(30KpeMa, 010 TOCBiAY HA PI3HUX IOPUANYHIX MOCAAAX, BUMOTH JIO
CTaXyBaHHS TOW[O). Y OLIBIIOCTI KpaiH, KpiM BHUMOT 10 BHIIOi
OCBITH Ta CTaXy, KAHAMJAT IIOBUHEH MaTH TPOMAaJISTHCTBO, BOJIOAITH
MOBHOIO Ji€3/1aTHICTIO, HE MAaTH CyIUMOCTI.

Bumorn 1o MiHiManbHOTO BiKy KaHOUaTa HA OTPUMAaHHS CTaTycy
aaBokara nepeabadeni B Jlarsii Ta @imnanaii (25 pokis). [Ipu npomy
B Hizepnanmax n0gaTkoBOIO yMOBOIO € BHUMOTa NpPO HAasBHICTbH
CBizoITBa Mpo Mo0podecHy moseniHKy. CIiIPHAM B aHAIII30BaHUX Y
IPO3AUTL KpalHaxX € Te, M0 OTPUMAaHHIO CTaTyCy aJBOKaTa Mepeaye
3/1a4a CIeniaai3oBaHoOro icnuTy. B geskux kpaiHax mpu TOoTpUMaHHI
NEBHUX YMOB KaHAWAAT MOXKe OyTH 3BIIbHEHUH BiJ iCIUTY.
OcobnuBi TpaBmwiIa ICHYIOTH B ABCTpii, I€¢ IO 3madi iCIUTIB
HEOOXiAHO MPOUTH WiAroToBYI KypcH, a y @®panuii — 000B’s13k0BE
cretianbHe HaBuyaHHA. JIOCHTH CKIaiHI yMOBH OTPUMaHHS CTaTycy
anBokara B JIrokcemOyp3i.

Oco0nMMBO  BiAPI3HAIOTBCA TpaBuja OTPHUMAHHA CTaTyCy
azBokata B HimMeuunHi, Jie mpoleaypHO 1€ OB’ sI3aHO 31 3BEPHEHHAM
JI0 TIEBHOTO Cyny, 110 (haKTUYHO O3HAYA€ 3AIHCHEHHS aBOKATCHKOI
IiSUTBHOCTI Ha TIEBHiH TepHUTOpIii.
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TEMA 8. AIBOKAT Y KPUMIHAJIBHOMY ITPOLECI

8.1. Jlocosip npo npasogy oonomoey. Illepwe nobauenus 3
KJLEHMOM.

8.2. Ilouamokx cyooeozo posenady. Poboma aosoxama 3
00KA3AMU.

8.3. Poboma adsokama 3 eKCREPpMHUMU BUCHOBKAMU.

8.4. Aosoxam y cydosux debamax.

8.5. Yuacmo 3axucnuka 6 cyoi anensyitinoi incmanyii.

8.1. JoroBip mpo mpaBoBy nomomory. Ilepmie mo6auenHs 3
KJIi€EHTOM

JloroBip Tpo HamaHHA NPaBOBOi (MPAaBHUYOI) ITOMOMOTH - IIe
MEepIIuil TOKYMEHT, SIKUH aJBOKaT YKIaJa€ 3 KIIEHTOM, 33 SKHM
ooHa CTOpoHa (agBOKAT, aJBOKAaTChbKe OIOpO, aJBOKAaTChKE
00’emHaHHS) 3000B’SA3Y€ThCA HAJAaBaTH IPABOBY JOMOMOTY iHIIIN
CTOPOHi TOTOBOPY (KITIEHTY) HA YMOBaX i B MOPSIKY, IO BU3HAYCHI
JOTOBOPOM, a KITI€EHT 3000B’SI3Y€TbCS OIUIATHTH HAJaHHS MPaBOBOI
JOTIOMOTH Ta (AKTHYHI BHUTPATH, HEOOXITHI MJIT BHKOHAHHS
JIOTOBOPY, Y BUIAJKY, SAKIIO TaKa OILIATA IepeadaueHa J10roBOPoOM .

VY mnocranoBi KacamiiiHoro aaMiHiCTpaTHBHOTO CyAy Yy CKIaji
Bepxosroro Cyny Bin 16.04.2020 poxy y cmpasi Ne 727/4597/19
3a3HA4Ya€ThCA, L0 JOKYMEHT IPO OIUIATY IOCIYT aABOKaTa MOXKeE
OyTH CKJIaJeHH B TOBLIBbHINA (hopmi. Y KacariifHii ckap3i 3a3HaueHo,
IO OCKapXyBaHE PILlIeHHs CyAy aleJsLiiHOl IHCTaHLii CynepeunTh
IIPaBOBMM BHCHOBKaM, BUKJIQZCHUM B mocTtaHoBax Bemuxoi [lanata
Bepxosnoro Cyny Bin 27 uepBas 2018 poky y cipai Ne826/1216/16,
Big 16 tpaBus 2019 poky y cnpasi Ne823/2638/18, Bin 17 BepecHs
2019 poky y cnopasi Ne 810/3806/18. IlpuiimMaroun ockapxyBaHe
pimeHHs, CyHn amemsAIiiHOl IHCTaHIli BKa3aB, IO 3 HAJTAHHUX

' 3akon Vkpainm «IIpo ajBOKaTypy Ta aiBOKATCBKY isNBHICTB». Bimomocti
BepxoBHoi Panu (BBP), 2013, Ne 27, cT.282. URL:
https://zakon.rada.gov.ua/laws/show/5076-17
% Tlocranosa Kacamiiinoro agMisictpaTusHoro cyny y ckinaxi Bepxoszoro Cyay Bin
16.04.2020 POKy y cripasi Ne 727/4597/19 URL:
https://reyestr.court.gov.ua/Review/88832652
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MMO3UBa4YeM JOKYMEHTIB HEMOXKJIMBO BCTAaHOBUTH (HaKT OILIATH
BkazaHuX nochyr, ockiibku OCOBA 1 He HamaB JokasiB, 110 HoOro
aJIBOKAT Ma€ Kacy i Belle KaCOBY KHHTY, HaJIal04YH 10 CYIy 5K JIOKa3
OIJIaTH TIOCIYT aJBOKaTa KBHUTAHIIIO TPO OTPUMAHHS KOIITIB,
BUIHMCAaHy CaMUM aJBOKaToM. A TOMY CyI amelsiifHol iHCTaHIii
JIUIIOB BUCHOBKY, IO 3asBJICHI MMO3WBaYeM BUTPATH Ha MPABHUYY
JOTIOMOTY JTOKYMEHTAJIbHO He TMiATBEpIKEHi, IO CBiTYHUTH IIPO
BIICYTHICTh MJICTaB IS BIOIIKOMYBAaHHI TaKWX BHTpaT. Takox
MPEICTABHUKOM MMO3MBava BKa3aHO, IO CYJ amesAmiiHOl IHCTaHIIil
3aJUIIMB 11032 YBarol JOKas3W, fAKi BKa3ylOTh Ha HAasBHICTH
3a00proBaHOCTi y TI03MBava mepes] aIBOKaToM, a caMme: OTOBIp Mpo
HaJaHHS TPABOBOI JIONIOMOTH 3 JOJaTKaMH, B SKOMY BHU3HAa4YCHa
BapTICTh TOAWHU POOOTH ajgBOKaTa, Ta aKT BUKOHAHUX POOIT, M0
Bimmosimae miticHocti Butpart, ki OCOBA 1 moBuHEH CIutaTUTH y
3B’SI3KY 3 PO3IJISAOM CIIPaBH.

3a pe3ympTaTaMd pPO3MJISy CIPaBH BUTPATH Ha MPaBHUYY
JOTIOMOTY aJ{BOKaTa IMiIISTAI0Th PO3MOALTY MiXK CTOPOHAMH Pa3oM 3
IHIIMMY Cy/IOBUMH BUTpaTaMy, 3a BUHATKOM BHUTpaT cy0’ekTa
BJIQ/IHAX IOBHOBKEHb HA MTPABHUYY JIOMIOMOTY a/IBOKATa.

Jlnst misteld po3noIiay CyA0OBHX BUTPAT:

1) po3mip BHUTpaT Ha NpaBHUYY IOMOMOTY aJBOKaTra, B TOMY
YHCIl TOHOpapy aJBOKaTa 3a MPEICTaBHUITBO B CyAl Ta iHIIY
MIPAaBHUYY JOTIOMOTY, TIOB’5I3aHY 31 CIIPaBO0, BKITFOYAIOYH ITiATOTOBKY 10
ii po3risimy, 30ip IMOKa3iB TOIMIO, a TAKOXK BapPTICTh MOCIYT MOMIYHHKA
aJIBOKaTa BU3HAYAIOTHCS 3TIJHO 3 YMOBAaMHU JOTOBOPY PO HaJaHHS
MIPaBHUYOI JOMOMOTH Ta Ha MiACTaBi JIOKa3iB MIOJ0 00CITy HaJTaHUX
MOCIyT 1 BHUKOHAHUX POOIT Ta X BapTOCTi, MO0 CIUTavyeHa abo
ITiJISTa€e CIUIaTi BiATIOBITHOIO CTOPOHOIO 2060 TPETHOI0 0CO0010;

2) po3Mip cymH, L0 MiUISATa€ CIUIATI B MOPAOKY KOMIIEHCAIil
BHUTpAT aJBOKaTa, HEOOXITHHUX NJIS HAJaHHS MPaBHUYOI JOTIOMOTH,
BCTAHOBJIFOETHCSL 3TIJIHO 3 YMOBaMH JIOTOBOPY TMpPO HaJaHHS
MpaBHUYOI JIONIOMOTYM Ha MiJCTaBi JOKa3iB, SKi MiATBEPIKYIOTh
3IiACHEHHS BiIIOBITHUX BUTpAT.

Juis BU3HauYeHHS pO3Mipy BHUTpaT Ha MPaBHUYY JONOMOTY Ta 3
METOK PO3MOAUTY CYJOBHX BHUTPAaT YYaCHUK CHOpPaBU II0Ja€
JeTanbHuil onuc poOiT (HalaHWX MOCTYT), BAKOHAHHUX aBOKATOM, i
3MIACHEHNX HHUM BWTpAT, HEOOXiTHWX Ui HaJaHHS TPaBHHYOL
JIOTIOMOTH.

216



Po3Mip BUTpaT Ha omIaTy moCIyT aJBoOKaTa Ma€e OyTH CIIIBMipHUM
i3:

1) ckJIagHICTIO CHpaBU Ta BUKOHAHUX aJIBOKATOM pOOIT (HamaHuX
TIOCIIYT);

2) 4acoMm, BUTPAYCHUM aJBOKATOM Ha BUKOHAHHS BiIIMOBIJIHUX
poOiT (HagaHHS TOCTYT);

3) o0csTOoM HaTaHUX aABOKATOM ITOCIYT Ta BUKOHAHUX POOIT;

4) 1iHoI0 MO30BY Ta (a00) 3HAYCHHSM CHpPaBH JII CTOPOHH, B
TOMY YHCJI BIUIMBOM BHPIIIEHHS CIIPaBU HA PEIyTalilo CTOPOHHU abo
ITyOJIIYHUAM IHTEPECOM IO CIIPaBH.

VYV pa3i HemOTpUMAaHHS BHUMOT YaCTHHH IT ATOi Li€l CTAaTTi Cyn
MOJKe, 32 KIJIOTIOTaHHSIM iHIIOI CTOPOHM, 3MEHIIUTH PO3Mip BUTpAT
Ha MPaBHUYY JOMOMOTY, SIKi HiAJSAraloTh PO3MOALTY MiXX CTOPOHAMH.

OOO0B’SI30K JTOBEIEHHS HECHIBMIPHOCTI BUTPAT MOKJIATAETHCA HA
CTOPOHY, SKa 3asBJI€ KJIOMOTAHHS MPO 3MCHINCHHS BUTPAT Ha
OIJIaTy MPaBHUYOI JOMOMOTH aJBOKaTa, SKi MiAIATAIOTH PO3MOJIITY
MI’K CTOpOHAMH.

¥V nocranoBi Benukoi Ilanatn Bepxosrnoro Cynay Big 06.11.2019
poxy y crpasi Ne 817/66/16' 3a3HauaeThcs, MO HaJaHHS IPABOBOI
JIOTIOMOTH 0e3 YKJIaZlaHHS JOTOBOPY B IHMCHEMOBIM (opMmi, 30KkpemMa
JWIIE Ha TIACTaBI TOBIPEHOCTI HE MOIMyCKaeThesA. JisIpHICTH
a/IBOKaTypH, pearizamis Helo (YHKLIN 3aXUCTy, MPEACTaBHULITBA Ta
HaJaHHS IHIIUX BUAIB MPaBOBOI JOMOMOTH HA MpOQeciiHii OCHOBI
HEBHU3HAYEHOMY KONy OCi0 CBiJUMTH TMpPO CYCIUTFHUH iHTEpec, a
OTXe, 1 IMyOJIYHO-TIPaBOBHI XapakTep IpaBoOBiTHOCHH. Lleil BUCHOBOK
MITBEPIPKYEThCA 3aKOHOJABYMM  YPETYJIIOBaHHSAM TOPAAKY HaOyTTS
CTaTyCy aJBOKaTa, TapaHTiIMH HE3AIeKHOCTI WOTrOo MisTBHOCTI
Ta OCOOJMBUM  MOPSAIKOM NPUTATHEHHS [0  JUCHMILIIHAPHOT
BIJITOBIAAIBHOCTI.

Crarrero 1 3akony Ne 5076-VI? BHU3HAUYEHO, 1[0 aJBOKATChKa
TUSTBHICTE - 1€ He3alekHa npodeciiHa TisIbHICTh aaBOKaTa 00
3MIACHEHHSI 3aXUCTY, NPEACTABHUIITBA Ta HAJAHHS IHIIUX BHJIB

' Hocranosa Benuxoi [anatu Bepxosroro Cyay Bix 06.11.2019 poky y crpasi Ne
817/66/16 URL.: https://reyestr.court.gov.ua/Review/86002019
2 3akoH Vkpaimu «[Ipo agBOKaTypy Ta aIBOKATChKY NisubHiCTB». Bimomocrti
BepxoBHoi Panu (BBP), 2013, Ne 27, cT.282. URL:
https://zakon.rada.gov.ua/laws/show/5076-17
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MPaBOBOI JOTIOMOTH KJIEHTY; afBoKar - me ¢izngHa ocoba, sfka
3MIACHIOE aJBOKATCHKY JISUTBHICTh HA MiJICTaBaX Ta B MOPSIKY, IO
nepenoaydeHi UM 3akoHoM'. AJIBOKATCHKA MisUTBHICTD 31HCHIOETHCS
Ha TPUHITUIIAX BEPXOBEHCTBA IIpaBa, 3aKOHHOCTI, HE3AJEKHOCTI,
KOH(QiIeHIIHHOCTI Ta YHHKHEHHS KOHQIIKTY iHTepeciB. JlepiaBa
CTBOPIOE HAJISKHI YMOBH AJIS AISTBHOCTI aBOKAaTypH Ta 3a0e3neuye
JMOTPUMAaHHS TapaHTIi aqBOKATCHKOI MisITEHOCTI.

Yactuaa gapyracrarti 27 3akony Ne 5076-VI permamentye
BUYEPIHI BUMAJKA BYMHEHHS [OTOBOPY INPO HAJAHHS MPaBOBOI
JOTIOMOTH YCHO:

1) HamaHHSA yCHHX 1 NMHUCHPMOBHX KOHCYJBTAllil, pO3’SICHEHb i3
MPaBOBUX MHTaHb 3 MOJAIBIIMM 3alHCOM IIPO I B JKypHAII Ta
BPYUCHHSM KIIEHTY AOKYMEHTa, L0 MiATBEPAXKYE OIUIATy TOHOpapy
(BuHATOpOIN);

2) SKIO KIIE€HT HEBIOKIagHO MOTpedye HaAaHHS MPaBOBOI
JOTIOMOTH, a YKJIAJCHHS IHCbMOBOTO JOTOBOPY 3a KOHKPETHHX
00CTaBUH € HEMOXXJIMBUM — 3 MOJANBLINM YKJIAQAECHHIM JOIOBOPY B
MMCBMOBIH ()OPMi IPOTITOM TPHOX JHIB, @ SKIIO JUIA IHOTO ICHYIOTh
00’ €KTHBHI HEPEIIKOH - Y HAHGIMKUMI MOKITMBHIA CTPOK’.

Crarreto 18 TIpaBHI a1BOKATCHKOI €THKM® BH3HAYEHO, LIO SKIIO
iCJIsT BUKOHAHHS BHMOT, BUKJIAIEHUX Yy YacTHHI I'ATid ctarti 17
uux [IpaBum, agBoKaT MEPEKOHAETHCS Yy HASABHOCTI (PaKTHUHUX i
MPaBOBHX MiJICTaB JJIsl BAKOHAHHS MIEBHOTO IOPYYEHHS, BiH IOBUHEH
HEyTepeKeHo U 00 €KTUBHO BHKJIACTH iX KIIEHTY 1 TOBiJOMHTH B
3araibHUX puUcax, AKUH 4dac 1 oOcAT poOOTH BHUMAaraTUMETbCS I
BHKOHAHHS IIbOTO JOPYYEHHS Ta sSKi MPaBOBI HACHIAKH JOCATHEHHS
pe3yNbTaTy, AKOTO Oa)kae KITEHT. SIKIo 3a HasBHOCTI ()aKTHYHUX 1
MPaBOBUX IIJCTAaB JUIi BHUKOHAHHS JIOPYYEHHS, CBIZIOMO JUIS
aJBOKaTa iCHye TIOUIMPEHA HecHpuATInBa (3 TOYKH 30pYy

3akoH VYkpainu «IIpo aaBokaTypy Ta aABOKaTChbKy AisUIBHICTB». Bimomocrti
BepxoBHoi Pagun (BBP), 2013, Ne 27, cr.282. URL:
https://zakon.rada.gov.ua/laws/show/5076-17
2 Bakon Vkpaimm «I[Ipo agBOKAaTypy Ta aXBOKATCHKY ALUIHICTB». Bimomocti
BepxoBHoi Panu (BBP), 2013, Ne 27, cT.282. URL:
https://zakon.rada.gov.ua/laws/show/5076-17
® IIpaBuima agBOKATCHKOI CTHKH. 3aTBEpuKeH] 3BITHO-BHGOPHHM 3'i310M aIBOKATIB
VYxpainu 2017 poky. URL: https://zakon.rada.gov.ua/rada/show/n0001891-17#Text
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TIMOTETHYHOTO pe3yNbTaTy, OakaHOro s KII€HTa) MpPaKTHKa
3aCTOCYBaHHS BIJAMOBIHUX HOPM TMpaBa, aJBOKAaT 3000B’sI3aHUIA
MOBIIOMUTH TPO Ie Kii€eHTa. Y BHIIAAKYy, KOJH ajJBOKaT [ilijie
BHCHOBKY MpPO BiACYTHICTh (paKTHYHHX Ta IMPABOBHX IMiJCTaB I
BUKOHAHHS JIOPYYEHHsS, BiH 3000B’s3aHUN TOBIIOMHTU TIPO II€
KIII€HTA Ta y3rOAWTH 3 HUM 3MiHY 3MICTY JOPYYEHHSI, IO BiJIMOBi/IaB
O TOMYy TIMOTEeTUYHOMY pE3yJbTaTy, KOTpUH MOXe OyTH
JOCSITHYTUH 3TiHO 3 YMHHUM 3aKOHOJIaBCTBOM, ab0 BiIMOBHUTHCH
BiJl IPUMHATTS JOPYYCHHS. AJIBOKAT TIOBUHEH IMOBIJIOMHUTH KITi€HTA
PO MOXJIMBHUHM pe3yibTaT BUKOHAHHS JOPYYEeHHS Ha TiACTaBi
3aKOHY Ta MPAaKTUKHU HOTo 3acToCcyBaHHs. [Ipu 1IbOMY 3a00pOHSIETHCS
JaBaTH KIIEHTYy 3alleBHEHHS 1 TapaHTil CTOCOBHO pEalbHOTO
pe3yabTaTy BUKOHAHHA JOPYYEHHs, OpsMO abo omocepenKkoBaHO
cupusaTd (GOPMYBAHHIO Y HHOTO HEOOIPYHTOBAaHUX HAii, a TaKOX
VSBJICHHS, 110 aJBOKAT MOXKE BIUIMHYTH Ha pPe3yJbTaT IHIIMMH
3aco0amMM, OKpIiM CYMJIIHHOTO BHKOHAHHsS CBOiX mpodeciiiHnx
000B’I3KiB.

JloroBip mipo HagaHHS MPABOBOI TOMOMOTH Mae BimmoBigatu [IAE,
iHaKIIe CIUTaYeHI TOHOpap HEMOKJIMBO CTATHYTH. TaK, y IIOCTaHOBI
Kacarmifinoro muBineHOTO cyny y ckiaai BepxosHoro Cymy Bim 18
rpymus 2019 poxy' Bepxopumii Cyn 3ayBakye, IO aaBOKATCHKHil
TOHOPAp € OJHIEIO 13 YMOB, SIKa BU3HAYAE€THCS CTOPOHAMH JIOTOBOPY
po HaJaHHA NPABOBOI JOMOMOTH, TOMY BiJICYTHICTH y AOTOBOPI
po3Mipy Ta/abo TOPSAKY OOYHCIEHHS aIBOKATCHKOTO TOHOpapy
(moromuHHOI orutatTH abo (ikCOBaHOTO PO3MIpYy) HE Mae IIiICTaB
BB@)XATH, IO CTOPOHM TPH YKIAAEHHI JOTOBOPY TMpPO HAJaHHA
MIPaBOBOI AOMIOMOTH OTOAMIM PO3MIp aIBOKAaTCHKOIO TOHOpPapy.
Cya anensiiiHoi iHCTaHIIii, MOCHJIAIYKUCh Ha Te, 110 BiJIMOBIIHO 10
[IpaBun agBOKAaTCHKOI ETHKH TOHOpap € €IUHOI0 JOIyCTHMOIO
(hopMOI0 OTpHMaHHS a[BOKATOM BHHATOPOJH 3a IMOJAHHS MPaBOBOI
JOTIOMOTH KJTieHTY» (cTarTs 33), a B yroAi Ipo HaJaHHA MPaBOBOI
JIOTIOMOTH, sIKa MAa€ YKJIAAATHUCS y TUCHbMOBIN (popmi, MiCTATHCS HdaHi
LI0A0 PO3Mipy TOHOPApy, BU3HAYAIOTHCA MOPSAIOK HOTO OOUMCIICHHS
(dikcoBaHa cyma 4K NMOTOAMHHA OIUIaTa) 1 BHECEHHs (aBaHCYBaHHS,

! Tlocranosa KacauiiiHoro muBinbHOro cymy y cknagi Bepxosmoro Cymy Bim 18
rpynus 2019 poxky URL: https://reyestr.court.gov.ua/Review/86903542
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orlata 3a pPe3yNbTaTOM TOIIO); PO3Mip, TOPSIOK OOYHCICHHS 1
BHeCEHHS (aKTHYHMX BHUAATKiB, TIOB’S3aHUX 3 BUKOHAHHIM
nopydeHHs (cratTs 17), mommikoBo 3acTocyBas llpaBuia y pemakiii
1999 poky, sika Ha dYac BUHHKHEHHS CHIPHMX NPaBOBIIHOCHH
BTpaTHJIa YAHHICTb.

BigmoBigHo mo crarti 14 IlpaBwi, aJBOKaT Hagae MPaBOBY
JIOTIOMOT'Y BIJIMOBIAHO 10 3aKOHOJABCTBAa YKpaiHH IPO aJBOKATYPY
Ta aaBOKATChKy MiSUTBHICTH Ha MJICTaBi TOTOBOPY NP0 HaJaHHA
npaBoBoi gonomoru. BepxoBHuid Cyn 3a3Haudae, IO BHU3HAHUM
MDKHApOJHUM CTaHJAPTOM 3iHCHEHHS alBOKATCHKOI MisIIBLHOCTI €
MOPUHIUIIN YECHOCTI Ta JOOPOMOPSIHOI pemyTalii aaBoKaTta, sIKHi
BiIOOpaKEHUN B ETHYHUX KOJCKCaX IIOBEAIHKH aJ[BOKATIB Ta
KU PO3MOBCIO/PKYEThCA HAa BCi HampsiMu mpodeciiHol isSmbHOCTI
anBokara. JloroBip mpo HagaHHS TPaBOBOi JOMOMOTH Mae
BimmoBimatu BuMoram 3akoHy Ta [IpaBmimam, a TakoX BHU3HAHUM
MDKHApOJHUM Ta HAI[lOHATBHUM CTaHAapTaM HaJaHHS IPaBOBOI
nonomoru'. Bepxosnii Cy1 BUXOAMTh 3 TOTO, 110 MPABOBI MiACTABH
JUISL CTSTHEHHS BUHArOPOJM aJIBOKaTa 3a HaJaHi MMociyru (TOHOpap)
MaloTh HIATBEPIKYBATHUCS HAICKHUMH Ta JOIMYCTUMHUMHM JTOKa3aMH,
a caMe J0TOBOPOM PO HAJAaHHS MPAaBOBOI TOTIOMOTH, MHUCHMOBHMU
JOKYMEHTaMH TIpO TMPOBEICHI PO3PaxXyHKH MK CTOPOHAMH
ZOTOBOPY.

8.2. Tlouatok cymoBoro posruasigy. PobOora agBokara 3
A0KA3aMHU

[Iponec nokasyBaHHs mojsrae y 30MpaHHi, IepeBipLi Ta OLIHLI
JIOKa3iB 3 METOIO0 BCTAHOBJICHHSI OOCTABHUH, 110 MAIOTh 3HAUYEHHS IS
KPUMiHAIBHOTO TIPOBAKEHHS.

Pobota 3axucHuKa 3 JO0Ka3aMH B Cy/JIOBOMY 3acCiZlaHHI - Ba)KJIMBa
CKJIa[IOBA peai3alil mpaBa Ha 3aXHCT Y KPUMIHAJIBHOMY IPOBa/HKEHHI,
[0 BAMArae BiJl aJBOKaTa BHCOKOTO DIiBHS MpOLECyalbHUX 3HAHD i
HaBUYOK.

! Tlocranosa KacauiiiHoro muBinbHOro cymy y cknagi Bepxosmoro Cymy Bim 18
rpynus 2019 poxky URL: https://reyestr.court.gov.ua/Review/86903542
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EnexTpoHHI n0oKa3M — 1€ JOKa3u Y KPUMIHATBEHUX TIPOBAKEHHSX,
SKi MOXHa OTpPUMAaTH B €JEKTPOHHIN QopMi 3a IOMOMOTOO
CJIEKTPOHHUX MPHUCTPOiB, KOMII'IOTEPHUX HOCIIB iH(popmauii, a
TaK0XX KOMIT IOTEPHUX MEPEX, y TOMY YHUCIIL Yepe3 MEepPeKy iHTepHET.
Bonu cTaioTh ZOCTYIHUMU AJISI CHOPUHHATTS JIOJUHOIO TiNBKH TiCIS
00poOku 3acobamMu Komm'rorepHoi TexHikM. Taki maHi MOXYTb
30epiraTucs, 30KpeMa, Ha MOPTATHBHUX MPUCTPOIX (KapTax mam’sTi,
MOOUTHbHHX TeledOHaxX TOINO), CEepBEpax, CHCTEMax pPE3CPBHOTO
KOMIIOBaHHS, B IHINMX MICISIX 30€peXeHHS JaHWX B €JICKTPOHHIH
dbopmi (y ToMy umciai B Mepexi iHTepHer). llepemix mkepen
iH(opMartii, o MAMaTATAMYTh i TOHSITTS «EICKTPOHHHM JT0Ka3»,
HE € BUUSPITHHM.

[TOHATTSI  «eNeKTpOHHI  JOKasW» y  MpoLecyaTbHOMY
3aKOHOJABCTBI YacTO WiAMIHSAIOTH TOHATTAM «IHA(POBI» JTOKA3M,
OCKIJIbKM Ha 3aKOHOJIaBUOMY PiBHI LI TIOHATTS Ille HE PO3MEKOBAHO
Ta BUKOPUCTOBYIOTH iX mapanensHo. OfHaK, «eJIeKTPOHHI JOKa3m» €
OLTBII IMIMPOKUM TIOHATTSM, SKE BKIIIOUA€E B ceOe MOHATTS «IH(POBI
JIOKa3m». ADKe «IU(POBi TOKa3W» y KPUMIHAIBHOMY IPOLEC - 11e
uudpoBi AaHi, SAKi MOXYTh HIATBEpAUTH ab0 CHPOCTYBaTH (axT
BUYMHEHHS KPUMIHAIBHOTO MPABOMOPYIICHHS, TAKOXK 32 JOMOMOTOI0
OUX JaHUX MOXJIMBO  TPOCTEKHUTH 3B’S30K MDK  JisIMH
Mi03PIOBAHOT0 YW 0OBUHYBAa4€HOTO 13 BAMHEHHMH MTPOTHIIPABHUMHU
nissmu. Oxpim mmdpoBoro ¢opmary, AaHi MOXKYTb 30epiraTtucs B
IHIIOMY BHWIJISIAI, TPOTE 3a BUKOPHCTAHHA TexHikW. Hampukian,
BiJIeOKaceTa € eNEKTPOHHHUM JIOKAa30M, ajie He MU(PPOBUM, OCKUTEKH
¢opmar 30epiranHs iHpopMmauii Ha BimeokaceTi He mependadae
KOIYBaHHS JaHWX y mHu(poBoMy ekBiBasieHTi. TakuM dYHWHOM, yci
ur(ppoBi TOKa3u € eNeKTPOHHUMH, ajie HE BCl €JIEKTPOHHI JOKa3M €
TU(PPOBUMH.

Tak, y IlocranoBi Tperboi cymoBoi mnamaru KacamiiiHoro
KpUMiHaNnBHOrO cymy | Bkaszano, mo OCOBA 7 3acymkeHo 3a
3JIOUMHM, SKI BIJIHECEHI JIO 3JI0YMHIB NMPOTH OCHOB HAaIiOHAJIBHOI
Oesnexkn Ykpainu. OCHOBHMMH JOKa3aMH B 3a3HaueHill kareropii
KpUMIHQJIGHUX TPOBAIKEHb € eJIeKTPOHHI (IdpoBi) AOKa3H, IO

! Mocranosa Bepxosroro Cyny Bix 12 uepsus 2024 poxy. Crpasa Ne 569/1908/23
URL: https://reyestr.court.gov.ua/Review/119741340
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SKUX  HAJIeKaTh:  MaTepiamd  (QOTO3MOMKH,  3BYKO-3aIIHCY,
Bifeo3anucy Ta iHmi Hocii iHdopManii (Y TOMy YKCIIi KOMIT IOTEPHI
JaHi), 10 MICTATbCA Y BIAKPUTHX (IHTEPHET; Pi3HOMaHITHI 3aco0H
MacoBoi iH(opMarlii; comiagpHI Mepexi) UM 3aKpUTHX Meperkax
(mpuBaTHI MeCEHIXEPH Ta TeJerpaMKaHall; 0OCOONCTE TUCTYBaHHS 3
BUKOPUCTAHHSIM KOMIT IOTEPHOI TEXHIKM 1 MOOITBHHUX Tene]oHiB,
(hnermHOCIT, KapTH Tam’sATi Tomo). 3a 3MictoM cT. 99 KIIK Ykpainn
MaTepiaid, y AKkux 3adikcoBaHO ()aKTUYHI JaHi MMPO MPOTHUIPABHI
HOiSSHHS OKpeMHuX oci0 Ta rpym ocib, 3i0paHi omnepaTHBHUMH
MIpo3miylaMH 3  JOTPHUMAHHSIM  BHMOT  MPOIECYaIbHOTO
3aKOHOJIABCTBA, € JIOKYMEHTaMHU Ta MOXYTh BHKOPHUCTOBYBATHCS B
KpUMiHAIBHOMY TIPOBA/XKEHHI SIK JTOKa3H.

V Tlocranosi Bepxosroro Cymy Bim 21 Gepesms 2024 poky'
BKa3aHO, M0 Yy KacamiiHid cKap3i 3aXWCHUK TMPOCUTh CKacyBaTH
CyIOBi pilIEeHHS Ta NPHU3HAYUTH HOBHU PO3MIISAA Yy CyAi MEpIIoi
iHcTaHWii. 3a3Hayae NPO HEMOBHOTY MJOCYAOBOIO 1 CyZOBOIO
CNIJICTBA, OCKIIBKM B Cyni He OynIM JOmWTaHi BCi CBiAKWH,
HEBIJINOBITHICTF BUCHOBKIB Cyny (pakTHYHMM OOCTaBHHAM CIIpPaBH,
CTBEPIXYE, 10 BUCHOBKH 1po BuHyBaTictk OCOBA_6 rpyHTYIOTBCS
Ha HEJONMYCTHUMHUX JI0Ka3ax, 30KpeMa, IPOTOKOJIAX MPO MPOBEIEHHS
HCPJ, sixi mpoBeIeHi Ta CKJIaeH1 HEYTIOBHOBAKEHOIO 0CO0010, T103a
MeXaMH HaJlaHUX [MOBHOBaXXEHb, 0€3 MiATBEP/PKCHHS 3aKOHHOCTI
Ha/IaHHsI KOIITIB JJIsl MPOBEACHHS onepaTuBHOI 3aKynku. CTBEpIKYE,
oo cropoHi 3axucty y mopsaaky ct. 290 KIIK VYkpaiaum He Oynm
BIIKPHTI TEXHIUHI 3aBIAHHS, 0 OYJHU MiJCTABOIO JJIS IMPOBEICHHS
HCP, a Takoxx He BCTaHOBJICHO 3aKOHHOCTI MOXOKEHHS
uudpoBUX HOCIIB, ne 3adikcoBaHi OOCTaBHHM 3aKynKH. Takox
3a3Hava€ MpPO HAABHICTh Y [ifX IPABOOXOPOHHUX OPraHiB
MPOBOKALlii Ha CKOEHHS 37104MHY. KpiM TOro, mocumaeTbest Ha Te, 110
CyI amemsuiiHoil iHcTaHUii, B MOPYIIEHHS BUMOT HPOLECYalbHOTO
3aKOHY, HE OOTpYHTYBaB HAJIECKHUM YHWHOM CBOIX MOTHBIB Ha
CTIPOCTYBaHHS IUX JOBOJIB alleJSiHHOT CKaprd CTOPOHH 3aXHUCTY,
HE JOCHiAMB TMOBTOPHO [OKAa3iB, a TOMYy yXBaja IIbOTO CyAy He
BiJIMTOBi/Ta€ BUMOTaM 3aKOHY.

! Mocranosa Bepxosroro Cyny Bix 21 Gepesust 2024 poxy. Cripasa Ne 303/5635/21
URL: https://reyestr.court.gov.ua/Review/117915431
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Takok 3aXUCHUK BBa)KaB HEJONMYCTHMHMH JIOKa3aMH LUQPPOBI
HOCI1, JJOJy4YeHi 10 MPOTOKOJY 3a HACIHIJKAMHU BI1JICOCHOCTEPEHKCHHS
3a 0c00010 Ta 3HATTS iH(opMalii 3 KaHAJIB 3B’ S3KY.

8.3. PoGoTa anBOKaTa 3 eKCIEPTHUMH BHCHOBKAMU

[lutanHs poboTH agBOKaTa 3 EKCIEPTHUMM BHCHOBKaMHU
po3kpuBaB agBokaT Onekcanap Kyapssroes y cBoix mpamsax. 3a 4. 3
cr. 223 KIIK VYxpainm' ciigumii, mpoKypop BKHBA€ HATEKHHX
3ax0JliB JUIs 3a0€3MeYeHHS TPUCYTHOCTI i/l 9ac MPOBEASHHS CIia901
(po3urykoBoi) nii ocib, 4yui mpaBa Ta 3aKOHHI iHTEPECH MOXYTh OyTH
obMmeskeHi abo nopyueHi. [lepea mpoBeaeHHsIM Ci1i1901 (PO3LIYKOBOT)
nii ocobam, siki OepyTh y Hill y4acTb, po3’ACHIOIOTBbCA iX mpaBa i
000B’s13KH, TIepenbadeHi muM Komekcom, a Takok BiIIOBIAAIBHICTD,
BCTaHOBJIEHA 3aKOHOM.

BigmoBigno mo 4. 1 cr. 4 3akony VYkpainu «llpo cynoBy
eKCIIEPTH3y» HE3QJIeKHICTh CYJOBOTO EKCHepTa Ta NPaBHIBHICTH
HOro BHCHOBKY 3a0€3MedyroThCcs, B TOMY HHCII, HPHUCYTHICTIO
YYaCHHKIB TPOIleCYy B TependadyeHuX 3aKOHOM BHIIAAKax IIiJ] 4ac
IIPOBEEHHS CYI0BOI €KCIIEPTH3H.

st mpuknany, 3rigao 3 1. 2.13.2. Haka3 MiHicTepcTBa OXOpOHHU
3M0poB’st  «lHCTpyKIisSs mMpo  TpPOBENEHHS  CYIJOBO-MEIWYHOI
excieptuzn» Bin 17.01.1995 p. Ne 6 mpu mpoBelneHHiI CyIOBO-
MEINYHOI eKCHEepPTH3N MOXYTh OyTH NMPHUCYTHI OOBHHYBaue€HUH Ta
iHI1a 0c00a (TUIBKHU 3 TO3BOJIY CITiTUOTO).

3rigo 3 m. 1. 9, 10 u. 3 cr. 42 KIIK Ykpaius®’ mnifo3proBaHuit,
OoOBMHYBaueHWl Mae TmpaBO OpaTH ydYacTh Yy TPOBEACHHI
TporecyalbHUX i, i Yac TPOBEIAEHHS TMPOIEeCyaabHUX il
CTaBUTH 3allUTaHHS.

! KpuminansHuii mporecyansHuii komekc Ykpainum. Bizomocti Bepxosnoi Pamu
VYkpainm (BBP), 2013, Ne 9-10, Ne 11-12, Ne 13, cr.88 URL:
https://zakon.rada.gov.ua/laws/show/4651-17#Text
? 3akon Vxpaian «IIpo cynoBy excneprusy». Binomocti BepxoBroi Pagn Ykpainu
(BBP), 1994, Ne 28, c1.232 URL: https://zakon.rada.gov.ua/laws/show/4038-12#Text
? KpumiHanbHUI HpouecyanbHHil Kojekc Ykpainm. Bimomocti Bepxossoi Pamn
Vkpaiun (BBP), 2013, Ne 9-10, Ne 11-12, Ne 13, cr.88 URL:
https://zakon.rada.gov.ua/laws/show/4651-17#Text
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OTxe, He3zabe3neveHHs IMpaBa MiJ03PIOBAHOTO MOCTABUTH CBOI
MUTAHHS Mepe]] eKCIEPTOM TOPYIIy€e HOro npaBo Ha 3aXHUCT.

YV cnpaBi «ledpren mporm Himeuunmam» €CIIJI Bmeprne
3acTocyBaB BUpoOseHy BepxoBHum cynom CLIA noxTpuHy «Imioais
OTPYEHOTO JI€PEeBa», BIAMOBIAHO A0 SIKOi, AKIIO HKEPEIo JOKa3iB €
HEHAJIeXKHHM, TO 1 BCl JOKa3u, OTpUMaHi 3 1oro J01momMoro, OyayTh
TAKAMH K. . ... CTOPOHAMH HE OCIIOPIOETHCS Te, IO MiJ{ 4ac JOIHTY
TOTO paHKy JHAeTeKTHB E. 3a BKa3iBKOIO 3aCTyNHUKA KepiBHHKA
noninii ®pankdypra-na-Maiini [I. morpoxyBaB 3asBHHKOBI,
HECTEPITHUM 00JieM, SIKIO TOH He MOBIIOMHTS, Je 3HAXOAUThCsS JIK.
Lo morpo3y MaB BTUTUTH B JKUTTS | HE 3IUIIATH OyAb-SIKAX CITiJIiB
CHeLialbHO HAaBUYCHWH MNpamiBHUK TOMiLii, SKUA YXe JETiB [0
BIIIUIKY moumimii Ha remikontepi. Bce wmamo BigOyBaTtwcs min
HarJBIIOM MEAMYHOTO TpamiBHUKA... KpiMm toro, i3 3ammcy M. mis
MOJIIIEHCHKOTO JOCKE... 1 3 BHCHOBKY PpETiOHAIBHOTO Cyny B
KpUMiHAIBHOMY NPOBaKEeHHI cTocoBHO /[l. 3po3ymino... mo /. maB
Hamip 3a HEOOXiJHOCTI BTUINTH B JKUTTS II0 TOTPO3Y 32 JOINOMOTH
«CUPOBATKH TIPaBJAW», 1 IO 3asBHUKA MOMEPEAHIA PO Te, MO IO
[IOTPO3y HEOAMIHHO BUKOHAIOT. ..

3BaKaroud Ha BIANOBIOHI YMHHUKH, IO XapaKTEPHU3YIOTh
MOBO/KEHHS, SIKOMY OyB migmaHuii 3asBHHK, CyJ 3a3Hadae, IO
peanpHi Ta Oe3mocepeHi MOTPOo3W Ha aApecy 3asBHHUKA 3 METOIO
BHUTATYBaHHSA 3 HBOTO iHGopMallii HaOyaM MiHIMaJIbHOTO piBHA
TSOKKOCTI, 1100 OCIIOprOBaHa IOBEAiIHKA MOTpammia a0 cdepu mii
crarTi 3. BiH moBTOpIOE, IO 3riTHO 3 HOTO BIACHOIO MPAKTHKOIO. ..
3arpo3a KaTyBaHHS MOJKE CTAHOBHTHU KaTyBaHHS, OCKIJIbKH XapakTep
KaTyBaHHs OXOILTIOE K (Pi3nuHui O171b, TaK 1 MOpATTbHE CTPAKIAHHS.
30kpeMa, caM cTpax (I3UYHOTO KaTyBaHHA MOXE CHPUYHHSTH
MopaiibHe cTpaxaaHas. OfHak 6araTo XTo Morokyerses, i Cyn Tak
caMO BBaXkae, MI0 BH3HAYEHHS TOro, YW 3arpo3a (¢i3UIHOTO
KaTyBaHHSI OyJla TOTOXKHOIO TICHXOJIOTIYHOMY KaTyBaHHIO a0o

' Jixepemi Mak6paiin. €Bporeiichka KOHBEHIIIS 3 IPAB TFOIMHH Ta KPUMiHATHHHIH

npouec. [Ipaktuka  €Bpomelickkoro cymny 3 npas  oaunu  URL:
https://rm.coe.int/-/168094fdfd
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HEJIIOJCBKOMY, YH TaKOMy, IO TPHHUXKYE JIOACHKY TiJHICTB,
MTOBO/KEHHIO, 3aJISKHUTh BIJI YCiX OOCTaBWH NTaHOI CIIPaBH, BKIIOYHO
HacaMIepex 3 CHJIOK 3aCTOCOBAHOTO THUCKY 1 3alOAISIHOTO
MoOpasbHOTO cTpakaaHHs. IlopiBHIOIOUM CIIpaBy 3asBHUKA 3 TUMH
CrpaBaMHi, € B HOro mpakTuii OyB 3poOJeHHI BHCHOBOK IIPO
HasBHICTH KaTyBaHHs, CyJ BBaXae, M0 TOH METOJI JOMHTY, KU OyB
3aCTOCOBaHMM B oOOCTaBMHAX MOaHOi cmpaBH, OyB [OOCTaTHBO
cepio3HMM, 00 CTaHOBUTH HENIOJCHKE MOBOKEHHS, 3a00pOHEHE
CTaTTe0 3, aje BiH HE JOCATae PiBHSA YKOPCTOKOCTI, IO MEXKYE 3
KATyBaHHSM. ..'

Tak, y mocranoBi KacariifHoro KpuMiHaJbHOTO CyAy y CKIaji
Bepxosuoro Cyay Bin 27.04.2020 p. y crpasi Ne 335/2108/17°, Cyn
3a3HauuB, 10 BianmoBigHO a0 cT. 102 KIIK y BUCHOBKY Ma€e TakoX
OyTH 3a3Hau€HO OINKC OTPUMAHUX EKCIIePTOM MarepiaiiB Ta SKi
MaTepiaian OyJM BHKOpHCTaHI excriepToM. lIpu mpoMy y BHCHOBKY
eKCIepTa He 3a3HaueHo, Ha MiACTaBi SKUX NOKYMEHTIB BiH 3poOuB
BUCHOBOK mpo HapaxyBanHi OCOBA 1 mpewmiii y TpaBHi, ceprHi,
xoBTHI 2015 poxy, Ta BIONOBITHOTO HapaxyBaHHSI €IUHOTO
COITIAJIbHOTO BHECKY Ha IIi BHILIATH, a BHU3HAYCHWHW B OIHCOBIH
YacTHHI BUCHOBKY IEpeNiK JOKYMEHTIB (MarepiajiiB) HE A€ 3MOTH
Cylly BCTaHOBHTH, Ha TIiJICTaBI SKHX caMe€ JOKYMEHTIB EKCIepT
JiiIIUIa BUCHOBKY TIPO HapaxyBaHHS Ta BHUILIATy OOBHHYBau€HOMY
mpemiit 1o cBaT y 2015 pomi. Kpim miporo, B cyzoBoMy 3acimanHi mia
Yyac JOMHUTY EKCIepPT He 3MOIJIa PO3’SICHUTH CBOrO pillleHHs, 1100
CIPOCTYBaTH CYMHIBU CyIy Y AOIYCTHMOCTI Ta MEPEKOHIUBOCTI ii
BHCHOBKIB. Y 3B’S3Ky 3 IIUM BHCHOBKH CYJiB PO HEIOIYCTHUMICTh
SIK JIOKasy BHCHOBKY ekcrepra 3pobmneni BiamoBigHo g0 KIIK
VYkpainu.

Cyz, OLiHIOIOYY HaJlaHi HOMY JIOKa3u, B3sB JIO yBaru Taki (hakTH.

! Jlxepemi Mak6paiin. €Bpormneiicbka KOHBEHI[iS 3 TIPaB JEOIMHM Ta KPAMiHATBHHIA
mpouec. Ilpaktuka  €Bponeiicekoro cyay 3 npaB JyoguHu  URL:
https://rm.coe.int/-/168094fdfd
% MocranoBa Kacamiiinoro kpuMinamsHoro cyay y ckiaam Bepxosoro Cymy Bin
27.04.2020 p. y cripasi Ne 335/2108/17 URL:
https://reyestr.court.gov.ua/Review/89034958
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OmHuM i3 TNHCBMOBUX  JOKa3iB, Ha SKOMY IPYHTYETbCS
00BUHYBauCHHS € BHUIIe3a3HauYeHUU akT Bix 16 rpymas 2016 poxy
Ne(06-21/3, sixmii, BU3HAHO HEJOITyCTHMUM JOKa30M 3 OTJIATYy Ha Te,
mo Horo oTpMMaHo He B MopAnky, nepeabaueHomy KIIK, a came
MicJIsl MOYaTKy KPUMIiHAIBHOTO MPOBAKCHHS LIISIXOM peaiizamii
OpPTraHOM JIOCYJIOBOTO PO3CHiIyBaHHS Ta MPOKYparypu CBOIX
MMIOBHOB&XEHb, HE BCTaHOBIeHMX 1M Kogekcom. BucHOBOK
CYJOBO-€KOHOMIYHOI eKcrepTu3u Bif 26 ciuasg 2017 poxy Ne 26/11.2,
Ha SIKUA TOCHIA€EThCS CTOPOHA OOBHHYBA4YEHHS TaKOX BH3HAHO
HEJIOIYCTUMHUM JTOKa30M, Y 3B’SI3KY 3 THM, IO BiH HE MICTHTH TaHUX,
Ha miacraBi skux JokyMmeHTiB ekcrnept OCOBA 10 gifinora
BUCHOBKY mpo HapaxyBanHi OCOBA 7 mpemiii Ta BigmOBiZHOTO
HapaxyBaHHS €JMHOTO COLIAJIbHOTO BHECKY Ha Il BUILIATH; EKCIEPT
HE 3a3Ha4yujia KOHKPETHOTO JOKYMEHTA, JTOCITIJKEHOTO HEK SKUii
CIIyTyBaB [DKEPENIOM MJaHWX, BHUKIAJEHHX y BHUCHOBKY; Ilim wac
JOTIUTY B XOJi CYAOBOTO 3acilaHHS eKCIepT IoKa3zajna, Mo Y
BHCHOBKaX BHKOPHCTOBYBaJIa HapaxyBaJlbHI BiJJOMOCTi, HpOTE B
TEKCT1 eKCIIePTU3U MOCUIaHb Ha Ili JOKYMEHTH HEMa€; eKCIepT He
3MOTJIa TIOSICHUTH, SIK Ii JOKYMEHTH 3MOTJIM BMICTHUTHCS Ha OIHH
apKyIl, SKUi BU3HAYEHUH JDKEPEJIOM IUX BiIOMOCTEH; €KCIIepTOM
JOCTIDKEH] HaKa3u, OJTHAK y BUCHOBKY HE Ma€ IMOCUJIAHHS Ha KOICH
13 IEpBUHHUX JOKYMEHTIB, 3TIHO 3 SIKUM OyJHM HapaxoBaHi mpemii
00BHHYBau€HOMY 3a JKOBTEHb - rpyAeHb 2015 poky Ta Ha mimcrasi
SIKUX EKCIepT MIMIUIa BUCHOBKIB 10O PO3MIpiB  BHILIAYE€HOI
OCOBA_7 mpewmii.

ITocunanas mpokypopa Ha Oe3mijcTaBHE BHU3HAHHS BUCHOBKY
excriepta Big 26 ciuns 2017 poky Ne 26/11.2 sk HemomycTHMOTO
JI0Ka3y, He € OOIPYHTOBAaHUMH 3 OTJISAY Ha T€, MO0 CyAU OLIHWIH
WOro JOmyCcTUMICTh Ha miactaBi mosoxkeHb cT. 86 KIIK ta
OOTPYHTOBAaHO IIOCIIAJIUCh HA Te€, MO0 BiH IOBHHEH BIINOBIIATH
kputepiaM, BuzHadeHnM cT. 101 KIIK, a came BUCHOBOK eKkcIiepTa 11e
JOKIJIAJHAN OIHKC MPOBEIEHUX EKCIEPTOM AOCHTIKEHb Ta 3pO0JeHi
3a iX pe3ylbTaraMH BHCHOBKH, OOIpYHTOBaHiI BiJNOBiAI Ha
3alUTaHHs, IIOCTABJICHI 0CO00I0, sIKa 3adydmia eKcrepra, abo
CIITYMM CYZAJEI0 YU CYJIOM, IO JOPYYWB MPOBEICHHS EKCIEPTHU3H;
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BHCHOBOK IIOBHHEH TIPYHTYBaTHCS Ha BIIOMOCTSX, SKi €KCHEepT
cnpuiiMaB Oe3mocepeHp0 ab0 BOHM CTadW HOMY BiIOMI Mia dac
OOCT/DKEHHS MarepianiB, mo OynM HajgaHi Ui TPOBEICHHS
nociimpkeHHst, a BinnosigHo 1o ct. 102 KIIK y BHCHOBKY Mae Takox
OyTH 3a3HaYCHO OMUC OTPHUMAHMX EKCHEepTOM MaTtepiaiiB Ta sKi
MaTepiaau GyiiM BUKOPHCTAHI eKCIIEPTOM .

8.4. AnBoxkar y cynoBux aeéarax

CyTT€BOIO BUMOIOIO, SIKa Mpel SIBISETHCS A0 CYAOBUX Ae0AaTiB €
ixHs ermunictb. Ha mymky O.Bb. 3arypcekoro, BiTHOCHO CyIOBHX
nebatriB, €TWYHI BHMOTH BHPAXAIOThCA B  JI0OpPOCOBICHOMY
BUKOHAHHI y4YacHMKaMH CYAOBHX Je0aTiB cBOiX mpodeciiiHux
00OB’5I3KiB, BHCOKOMY TMOYYTTI BIAMOBIANBHOCTI 3a AOpYdYEHY
CIpaBy, CyBOPif NPUHIIMIOBOCTI NMpH 3HIMCHEHHS CBOIX (YHKIIiH,
HaMaraHHi BHKJIIOYHTH MOJJIMBICT HPUHHATTS ITOMUJIKOBOTO
CYIOBOTO PillIeHHS".

OTOTOXHIOBaTH CyIOOBI 1e0aTH BUKIIOYHO 3 CYIOBHMH
npomoBamu HenpasuibHO. Ha nymky O.B. 3arypcekoro, 0cHOBHUMH
CKJIAJIOBUMH CyJIOBHX 1€0aTiB, € Cy/10Ba IPOMOBA Ta PEILTiKa’.

SLII. 3efikan cTBepmKye, MO B aedaTax IMIJCYMOBYETHCS BCS
[IpOBeeHa paHillle Hampy>kKeHa W KolliTka mnpars. BmacHe, Bcs
roTepeTHA poboTa y CyIOBOMY IIPOIIEC] € IMiITOTOBKOO 10 1e0artiB.
I sxmo Bona Oyna mpoBeneHa mpodeciiiHo, TOOPOCOBICHO, LiE €
HAJIiHAM MATPYHTS 11 HO6YI0BH 3aXHCHOT IPOMOBH .

o6 ycminiHO BUPIMIMTH MOCTaBIEHY NpoOiIeMy, TOLUIIBHO OYyIIO0
0 BpaxyBaTH, IIO MPOMOBU CTOpPiH (CyZOBi Ae0aTH) MPOBOAATHCS

! Tocranosa KacauiitHoro kpuminanbHOro cymy y ckmaai Bepxossoro Cyay Bix
27.04.2020 p. y crpasi Ne 335/2108/17 URL:
https://reyestr.court.gov.ua/Review/89034958

3arypcekuit O.b. ETtnuni ocHOBM cynoBux nebarie// AKTyanbHi IpoOieMu
BIOCKOHAJICH- HSl YMHHOTO 3aKOHOJaBCTBa YKpaiHu. 30ipHIK HayKoBHX cTaTeil. — 2001. —
Bumn. VI. - C. 189-194.
> Barypeekmit OB, Cymosi nebaru B KpHMIHANBHOMY IpOLECE: NpaBoBi Ta
ncuxosoriubi nmpobnemu : Monorpadis. — IBano-®pankisebk : Micto HB, 2005. —
208 c.
* Beitkan SLI1. 3axuct y kpuMinansHii crpasi. — K. : KHT, 2006. — 600 c.
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TICIST TOTO, SIK Y CYZOBOMY 3acCiflaHHI yYaCHHUKaMH Iporecy OyIyTh
repeBipeHi (MoCimKeHi) yci MoKa3:u B CIpaBi, a X aHalli3 Ta OIliHKa
3IACHIOIOTHCS CTOPOHAMH caMe TIiJI 9ac CyIOBUX Ae0aTiB.

OCHOBHUM HACTIIKOM YCHOTO XapakTepy pO3TJsay CIpaBH B
Cyni €C € Te, 0 CTOPOHAM HE MOTPIOHO BHCIOBIIIOBATU CBOI
BHMOTH B TIO30BHHUX 3asBaXx.

VY 3B’S3Ky 3 IUM BOHH MOXYTh CaMi BHKJIACTH CBOI BUMOTH IIif
Yyac CIlyXaHHS, a B TOMY BHIIaJKy, SKIOIO BOHU BHKIAAYTh iX Yy
MMACBMOBIH  (HopMi, YCHHI XapakTep IPOBAKEHHS JHO3BOJIE 1M
BHIIPaBUTH a00 JOMOBHHUTHU iX IiJl Yac CIyXaHHS, 32 YMOBH JIWIIE
MPOTHUPIYYSL, sIKE TIOBUHHO JO3BOJIUTH CTOPOHI, sIKa BUSBHUTD IIiJ] Yac
CIIyXaHHS BUMOTH, SKi He OyJM JOBEJCHI J0 ii BijioMa, €PEeKTUBHO
3aXHIIATUCS, BUMAraloyy Tepeiadi Cipasy 0 Cyy.

YcHuUil xapakTep MpPOBa/PKEHHS HE 3BUTBHSAE CTOPOHH Bif
JOTPUMAaHHS MIPUHIINITY 3MarajibHOCTI, SIKUI € KepIBHUM MPHHIATIOM
CYJIOBOT'O PO3MIIALY i TOMY 3aCTOCOBYETHCS B OyJb-KOMY BHIIAJKY.
Ha mpaktumi ne o3Hayae, 1Mo CTOpOHa, sKa HE BHUKOHAaja
3000B’s13aHHs, TMOBUHHA OyTH BIIEpIIC IMOBIJOMJICHA MPO BUMOTH,
BHCYHYTI B CyZOBOMY 3acimaHHi ii omoHeHTOoM; OTXE, 3 MaTepialiB
MIPOBAPKEHHS Ma€ BUIUIMBATH, 1[0 CTOPOHY OYyIJIO MOBiAOMIIEHO PO
BHECEHHSI 3MiH JI0 MEPIINX 3asB i HOBUX 3asB'.

AJIBOKAT TPUXOIUTH Ha Mpomno3umiro nedariB. KoxkHa cTopoHa
BHKJIJIa€ CBOI apryMeHTH, Ha SKUX BOHAa Ma€ HaMip IPYHTyBaTH
CBOE€ MPaBo, 3aCTOCOBYIOUM BHKIAA (PakTiB, BUKIAJCHUX BHIIC.
byne npencraBneHa TonBiiHA OIiHKA, B SKiii Oylae BUKPHUTO
CIpaBe/UIMBE/HECTIPABEUIMBE IIIO/I0 TOTO, K BUPIIINTH CYTMEPEUKy,
cyTb nuTaHHg. KokHa CTOpOHA TpEeNCTaBIIsIe€ CBOKO OIIHKY SIK TaKy,
[0 CKOPUTOBaHAa 3 YpaxyBaHHSM BapTOCTI MPaBOCYIJS; HA IIKOTY
CYIIPOTHBHUKY, IO KBai(iKyBaTUMETHCS K HECTIPABEJIUBICTh.

[ToTiM rOpHCTH 3BEPTAIOTHCSA IO €Taly apryMEHTallii: OCHOBHOTO
(akTtopa mebatiB 1 TOro, SKMHA copuaATUME iX e(EeKTHBHOCTI Ta
pesynbratuBHOCTI. KopoTmie kaxydw, 1€ TeXHiKa, 3a JTOTIOMOTOO
sIKOi OIliHKa OOBHMHYBauda BUIPABIOBYETHCS TOPIBHSIHO 3 OI[IHKOIO,

! Cour de Cassation, Chambre sociale, du 19 juin 1986, 83-42.862, Publié au bulletin
URL: https://www.legifrance.gouv.fr/juri/id/JURITEXT000007017217
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AKy 3aXHIIAE IPOTHIIEKHA CTOPOHA. |'pa B apryMeHTaIliF0/CIPOCTyBaHHS
€ 3aBHaHHAM apryMEHTaTHBHOI TexHikW. Bin pgbae mpo
OOTpYHTOBaHICTh CIIpPaB i MPOTHUCTOSHHS BiAMOBITHO MO iX CTyTEHS.
Juckycist HOBUHHA IPYHTYBATHCS Ha MPUYUHAX, 1 BOHH BiIHOCATHCS
JI0 OLIHOK, YHUKAIOUH ippalioHaIbHUX CYNepedoK. ApryMeHTYBaTH
OPUYMHU HANIOTO IpaBa 1 BHSBUTH HEAONIKA B TMPOTHIICKHOMY
apryMeHTi, o0 depe3 CIPOCTYBAaHHSA MPOSICHUTH JIBO3HAYHICTH
MIPUYWH TPOTHIIEKHOTO. ApPryMeHTaIlisl MOKJIWKaHa IMEePeKOHATH i
MIEPEeKOHATH; a CIPOCTYBAHHS CIPSIMOBaHE Ha BUKPHUTTS MOMHIIOK,
ITOMIJIOK Ta iHIIMX OOMaHiB.

Hapermri, ne6atv moBHHHI MPUBECTH A0 PO3B’SI3aHHS CEPHO3ZHOTO
KOH(QIIIKTY, SKHH 3MycuUB cQopMmymoBaTi nebaTu uis Horo
po3B’s3aHHs. Ha 1iboMy erami CTOpOHH BKE 3HAIOTh NPHYUHH CBOTO
IpaBa i BCi apryMeHTH Ha KOPHCTh MPOTIIIEKHOTO. |, MOXKIHBO, Ha
ObOMY eTami BiH OyB BHUCYHYTHH Yy TOMY CEHCi, IO 3MYCHTH
MIPOTHOOPYi CTOPOHU MOOAYUTH IHIUK MiIXiM, HK TOW, KU BOHH
MaJd Ha TMoYaTrky aebariB, 1 mo € poboTa 3 mepepaxyHKy
MOYaTKOBUX BUMOT, 10 AO3BOJIMIIO O JOCSITTH 3TOJH YH KOHCEHCYCY,
Akl panime Oymd HEMOXIMBUMH. | 3BHUaiiHMI crmoci0, SKUM
3a3BUYall 3aKiHUY€ThCS FOPUIAMYHA IUCKYCiS MCIS TOTO, SK BOHA
BimOyJacs: CyioBe pillIeHHS, HEYyIMepeKeHOi TPEThOi CTOPOHH,
4yXO0i iHTepecaM CTOpiH, sIKa Hece BiANOBIAANBHICTD 32 MPUUHATTS
pilIeHHs PO Te, sKi chipHi (pakTH cHOPMYIOTh OCTATOUHHIA 3BIT PO
(daktu, M0 sAKOro Oyle 3acCTOCOBYBATHCS BIINOBIIHUN 3aKOH Y
KO>KHOMY KOHKPETHOMY BUIIAJIKY.

3aBxau Mae OyTH 1B a60 OinbIlie CTOpiH, ane 3aBKIAu Mae OyTH
MIpUHAWMHI J1BI KOHKYPYIOYi BUMOTH, SIKi HE MOXYTh CITiBICHYBaTH.
Mae OyTu KOH(]IIKT, KMl NepelkoKae pIMICHHIO, fAKE Ja€
MiJICTaBH 00OM CTOPOHAM OJTHOYACHO. Y IIbOMY BHIIaJIKy HaBIiTh HE
BUHUKHE KOH(]IIKTY, OCKUIBKH PILIEHHS MOJSTaTHME B TOMY, LI00
maTté 000M Te, MPO IO BOHU IPOCHTh, YHHUKAIOUH HEOOXIiTHOCTI
BIABATHUCS 10 AeOATiB IS 3aI0BOJICHHS iHTEPECIB KOKHOI CTOPOHH .

! Técnica de la Argumentacion Juridica, Concha Calonje, Ed. Aranzadi, 3* edicion,
Navarra 2014. URL:
https://ogueta69.wordpress.com/2016/03/25/el-debate-juridico-tecnicas-de-argument
acion/
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8.5. YuacTh 3axucHuUKA B cyli aneJsiiHoOI iIHCTaHLil

Aomamcekuii C. €. 3a3Hayae, 110, BUXOAa4n 3 monoxeHbp KITK
VYkpaiam, peamizamisi TpaB 3aXHCHHUKA BiIOyBAa€ThCS TIMBKH Ha
ocHoBi KIIK Vkpainu, a HAisuIbHICTH aJBOKaTa, sK MpodeciiHoi
JisUTBHOCTI 0coOHM, YHOpMOBaHa 3aKOHOM YKpaiHH, IO 3YMOBIIIOE
HEBU3HAYEHICTh IPOIECYaTbHOTO CTaTyCy 3aXHCHHUKa-aJBOKaTa.
CyTb 1i€i mpobnemu mojsrae y CHiBBIJHOLIEHHI MpaB i 000B’s3KiB
3aXHMCHUKA SIK Cy0’€KTa KpUMIHAIBHOI MPOIeCyalbHOl JisUNTBHOCTI Ta
aZBoKaTta sIK 0coOy, YIIOBHOBaXXEHY 3IIMCHIOBATA 3aXHCT ¥y
KpUMIHAIGHOMY TIpOoBa/keHHI. J[0JaTKOBO YCKIAIHIOIOTH  IIO
po0JieMy Hey3roKeHICTh nojoxeHb 4. 2 c¢T. 1 KIIK Ykpainu Ta
cT.cT. 22, 86, 93 KIIK Ykpainu. Amxke 3 OCTaHHIX BOAYaEThCA, IO Y
KpPUMIHAJIBHOMY TIPOILIECYallbHOMY PETYyIIOBaHHI 3aCTOCOBYETHCA
Tinbku nonoxenns KITK Ypainn'.

Pozenso cnpasu 6 anensayitimomy nopsaoky 3a 6i0cymHocmi
3ACY0AHCEH020, KU HA 4AC CKOEHHS 3M04YUHY OV6 HENOBHOIIMHbOI
0c06010, Ma 11020 3AXUCHUKA .

KpuminanbHe pOBaPKEHHS 1100 HETOBHOJITHIX 3IHCHIOETHCS
y  3aralbHOMY TIOpSAKY 3  yYpaxyBaHHAM  OCOOJHBOCTEM,
nependadennx raaBoro 38 KIIK, ta 3 moTpuMaHHAM NPHHLUITY
3a0e3leyeH s  peaizalii HEMOBHONITHIMH  oco0aMu  TpaBa
KODUCTYBaTHCS ~ JOJATKOBUMH  TapaHTisIMH,  BCTAHOBJIEHUMH
BITUM3HSHUM 3aKOHOM 1 MIDKHApOJHHMH JOTOBOpaMH, 3rojaa Ha
000B’SI3KOBICTh SKMX HaZaHa BepxoBHoio Pamoro Ykpainm. ko
Hopmu KIIK cymnepedaTs TakoMy Mi>KHAPOJHOMY JOTOBOPY, 3TiAHO
i3 1. 4 cr. 9 KIIK 3acrocyBaHHIO M UISTAIOTh ITOJOKEHHS
BIJIMIOBITHOTO JOTOBOPY.

[lpy 11bOMY HEMOBHONITHBOMY IiIO3PIOBAHOMY (OOBHHYBauCHOMY)
Mae OyTH peanibHO 3abe3redeHo Horo NpaBo Ha 3aXHUCT, Y TOMY YHCHI
IUIIXOM 3a0e3MedeHHsT 000B’ I3KOBOI y9acTi 3aXUCHUKA B CYJOBOMY
MPOBAKEHHI i/ Yac PO3rIsAy KPUMiHAILHOTO MPOBAKEHHS 1010

' Xoreneus I1.B. IlpaBosuii cTaryc agBokata B Ykpaidi : ABToped. HHC... KaH..
ropua. Hayk: Ham. ropun. akan. Ykpainu im. S1.Mynporo. Xapkis., 2002. 19 c.
% Tlocranosa Bepxosroro Cymy Bix 19 uepsns 2018 poky y cripasi Ne 444/430/16-k
(mpoBamxkennss  Ne  51-965km18)  URL:  http://www.reyestr.court.gov.ua/
Review/74963597
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HBOT'O, a TaKOX Teperiiy CYJOBHX pillleHb 3a pe3ylbTaTaMu
CYIIOBOT'O PO3MJIAy B CyJax YCiX IHCTaHIIM HE3aJeKHO BiJ cTajii
CYJOBOT'0 MPOBAKEHHS Ta CY0’ €KTa OCKAP)KEHHS.

Ilyaktom «c» cr. 6 KouBeHIii mpo 3axucT mpaBa JIOAWHA i
OCHOBOTIOJIOKHUX CBOOOJ TependaueHo MpaBo KOXKHOTO 3aXHINATH
cebe 0COOHMCTO UM BHUKOPHUCTOBYBATH IOPHUIMYHY JOIOMOTY
3axMCHHUKa, oOpaHOro Ha BiacHMi po3cyd. Kpim Ttoro, mpaBo 3a
3aXHUCT 3aKpirmeHo y ¢T. 59 i m. 6 cr. 129 Koncrutynii Ykpainm.

Sk ybadaeTbesl 3 MaTepianiB MPOBaKEHHS, 3aCyDKCHUH Ha 4ac
CKOEHHS 3JI0YMHY OYyB HEMOBHOJITHBOIO OCOOOI0, a HOPMH CT. 52
KIIK Bka3ymoTh, 10 OOOB’SI3KOBa y4acTh 3aXHCHHKA §
KpUMIHAIBHOMY TPOBaXKCHHI 3a0e3nedyeThcst MIoA0 0ocil, sKi
MiZ03pI0I0ThCsL a00 0OBMHYBAaUyIOThCS y BUYMHEHHI KPHUMiHAIBHOTO
MIPaBOMOPYIIEHHS y Bimi A0 18 poOKiB, — 3 MOMEHTY BCTaHOBJICHHS
(daKkTy HEMOBHOMNITTS a00 BUHHKHEHHs OyJb-IKHX CyMHIBIB y TOMY,
10 0co0a € HENOBHOJITHBOIO.

OTXe, pO3TIIHYBIIY CIPABY B aleJSIMIHHOMY MOPSAAKY 03 ydacTi
3aCyJDKEHOI0 Ta HWOro 3axXWCHUKA, Cyll HE JOTPUMABCS OJHOTO 3
OCHOBHHUX MPUHIIMIIIB CYZAOYNHCTBA — IPaBa Ha 3aXHUCT.

Hezabesneuenna anenayiiinum cyoom yuacmi 3aXUCHUKA 8
KPUMIHATLHOMY NPOBAOICEHHI w000 0cobu, 5Ky 3aCy0dICeHO 3d
3M0YUHU, 0OUH 3 AKUX OCOONUBO MANCKULL .

Sxmmo ocoly 3acyKEeHO 3a KpUMiHaJIbHI IPaBOMIOPYLICHHS, OJHE
3 AKUX BiamoBigHo 10 4. 5 ¢T. 12 KK € 0co0JIMBO TSHKKHM 3JI0YMHOM,
TO y4acTh 3aXHMCHUKA Y KPUMIHAIFHOMY TPOBAKEHHI 3TiAHO 3 4. 1
cT. 52 KK 060B’s13K0Ba.

Bigmosigao o m. 1 4. 1 ct. 49 KIIK cniguuii, mpoxypop, ciigauit
CyInss YW Cyln 3000B’s3aHi 3a0€3MEYMTH y4YacTh 3aXHCHUKA Y
KpUMiHAIGHOMY TIPOBa/PKEHHI y BHUMAJKaX, SKIIO BiAMOBIAHO [0
BUMOT cT. 52 11poro Kozpekcy ydacTb 3aXHCHHKA € 000B’SI3KOBOIO.

Peanizamiss moJI0XeHh KPHUMIHAIBHOTO IIPOIECYAIEHOTO 3aKOHY
po 000B’SI3KOBY y4acTh Y KPUMiHAILHOMY ITPOB/IXKEHH] 3aXUCHHUKA
€ HeoOXimHOW s 3OIMCHEHHA 3axucTy ocobu Ha  ycix

' MocranoBa Bepxosmoro Cyny Bix 19 ksitas 2018 poky y crmpasi Ne

234/17471/16-x (poBapKEeHHS Ne 51-1689km18) URL:
http://www.reyestr.court.gov.ua/ Review/73627848
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nependadyeHNX 3aKOHOM CTafifX KPHUMIHAJIBHOTO MPOBAKEHHS,
30KpeMa Micys HaOpaHHS BUPOKOM 3aKOHHOT CHJIH.

Ha BinmoBigHiii cTajii mpoBaKeHHS 3aCTOCOBYIOTHCS, 30KpeMa,
nependadeni cr. 324 KIIK mpaBoBi HAacHiAKM HESBKH B CYJOBE
3aciJlaHHs 3aXHMCHUKA, Y4acTh SKOTO € 000B’SI3KOBOIO, 30KpeMa, Cy]I
3000B’s3aHUN BKUTH 3aXOAIB s MpUOYTTS 3aXHUCHUKA Ta HOTO
y4acTi y IpOBaKEHH.

VYcynepeu Bumoram crareit 49, 324 KIIK ¢akrtugHoi yuacTi
3aXMCHUKA B PO3MISAI  KPUMIHAIBHOTO TIPOBAa/PKEHHS B CyAi
amesAIiiHol 1HCTaHIIl cya He 3a0e3leYnB, 3aXOMiB I MPUOYTTS
aJIBOKaTa B CYJ/IOBE 3aCiJlaHHS HE BXXMB Ta PO3IJISIHYB CIpaBy 3a
BIJICYyTHOCTI 3aXMCHHKA, Y4acCTh SKOTO BIAMOBIIHO IO BUMOT 3aKOHY
€ OOOB’S3KOBOIO, W0 MpPHU3BEJIO [0 CKACyBaHHSA yXBald
amneNsiiHOTO CyAy Ta TMpH3HAuYeHHS HOBOTO pO3TISAY B CyIi
anesAniiyol 1HcTaHIii.

Ilposedenns cyooeozo 3acioants @ cyodi anensayiinoi incmanyii 3a
yuacmioo 0cobu, AKa BHACHIOOK NCUXIYHUX 840 He 30aMHA NOBHOK
Mipoio peanizysamu c8oi npasa, 3a 8i0CYmHoOCmi saxuchuka'.

Bimnosiguo mo m. 13 u. 1 cr. 7 Ta cr. 20 KIIK oaHiero i3 3acan
KPUMIHAILHOTO TIPOBaDKEHHS € 3a0e3MeueHHs TpaBa OOBHHYBaY€HOTO
Ha 3aXHUCT, SKE TMOJIATaE y HaJaHHI HOMY MOXKIMBOCTI HAJIaTH YCHI
a00 MUCHMOBI TIOSICHEHHS 3 IPUBOY OOBHHYBauEHHS, IPaBO 30UpaTH
1 TIofaBaTH JoKa3H, OpaTi 0COOKCTY y4acTh y KpUMIHAIBHOMY TPOBA/HKEHHI,
KOPHCTYBAaTHCSl  NIPABOBOIO  JIOTIOMOTOI0  3aXHCHHWKA, a TaKOX
peaTi30ByBaTH iHIII TPOIeCyaTbHi MpaBa, mepeadadeHi muM Komekcom.

BigmoBigro n0 4. 2 cr. 20 KIIK cmimuwmii, mpokypop, ciiguuit
cynns, cyn 3000B’si3aHI HE JHIIE PO3’SICHUTH IIiI03PIOBAHOMY,
oOBHMHYBaue€HOMY i#oro mpaBa, ame W 3a0e3NeunTH TpaBO Ha
KBaJipikoBaHy TpaBOBY JOMOMOry 3 OOKy oOpaHoro HuM abo
MIPU3HAYEHOTO 3aXUCHHKA.

I[Ipn 1pOMYy KpUMIHANBHUN TPOLECYaNbHUA 3aKOH YiTKO
OKpECITUB KOJIO CyO’€KTiB HaJaHHA KBaJi(ikoBaHOi IPaBOBOi
JIOTIOMOTH B KPUMIHAIBHOMY MPOB3KEHHI, SSKUMH MOXYTh OyTH
nurre agBokatu (cT. 45 KIIK).

' Hocranosa Bepxosroro Cyxy Bix 15 Tpasrs 2018 poky y crpasi Ne 698/677/15-k
(mpoBamxenns Ne 51-1974xkm18) URL: http://reyestr.court.gov.ua/ Review/74121048
232



Y nynkrti 3 4. 2 cr. 52 KIIK nepenbaveno, mo 000B’s3k0Ba
y4acTh 3aXMCHUKA 3a0€3MeuyeThCsl Y KPUMIHATBHOMY TPOBaKEHHI
1010 0Ci0, SIKi BHACIIOK MCUXI9HMX 49X Pi3UYHMX Baj (HiMi, TITyXi,
CIIiMi TOILO) HE 3/aTHI MOBHOIO MIpOIO peani3yBaTH CBOi MpaBa, — 3
MOMEHTY BCTaHOBJICHHSI IIUX Ba]l.

3rigHo 3i cr. 324 KIIK, sxmo B cymoBe 3acimaHHs He TpHOYB
3aXMCHUK y KPUMiHAJBFHOMY NPOBAKEHHI, 1€ Y4acTh 3aXHCHHKA €
000B’SI3KOBOIO, CY/I BIIKJIAJA€ CYIOBHI PO3TJIsijl, BU3HAYAE JIATY, Yac
Ta MiCIle TPOBEICHHS HOBOTO 3aCiTaHHS 1 BXXKHBAE 3aXOMiB [0
npuOyTTS Horo 10 Cyny.

Bigmosigao o 4. 4 ct. 405 KIIK, sikmio uist ygacTi B po3riisfi B
CylloOBe 3acijaHHA He TPUOYIM YYaCHHKH KPHUMIHAIBHOTO
MPOBAKECHHS, y4acThb SIKMX 3TiAHO 3 BUMoramu nporo Konekcy abo
pilleHHSM Cydy amesimidHoi  iHcTaHii €  00OB’SI3KOBOIO,
aTeIAIIHHTN PO3TIIS BiIKIIaIa€THCS.

3rizHo 3 aKToM  aMOynaTopHOi  CyAOBO-IICHXiaTpH4YHOI
EKCIIEPTU3H 3aCyJUKCHUI MpOSBISAB O3HAKU JIETKOI PO3yMOBOIL
BIJICTAJIOCTI B CTYIEHI JIETKOI ACOUTHHOCTI 3 JIETKO BHPaKCHHMH,
KOMIIEHCOBaHUMH €MOIIHO-BOJILOBUMH  PO3JIalaMH  HECTiHKOTO
TUIy, L0 HE BIUIMBAIOTH HA 3JaTHICTh YCBIIOMIIIOBAaTH CBOI
mii i kepyBat HAMHU. BigmoBimHo 10 m. 3 9. 2 cr. 52 KIIK
y4acTb 3aXMCHHKA B I[bOMY KPHUMIiHAJIBHOMY IPOBA/KCHHI €
000B’SI3KOBOIO.

Jo mowaTtky cymoBOrO pO3MIISALYy B anendamidHId iHCTaHIT
3aXHMCHUK MOBIIOMHUB, 110 HE 3MOKE 3 SBUTHCH Y CYJOBE 3acifaHHS,
Ta 3a3HAYMB, 10 MMOJACTH KIJIOTIOTaHHs A0 PerioHanmbHOrO LEHTPY 3
HaJaHHA O0e30IJIaTHOI BTOPHHHOI JONOMOTH Ui TpU3HAYEHHS
3acyIUKeHOMY iHIIOro anBokara. llpore amenmsmiiiHuii cyn, He
3BEpPHYBIIM yBard Ha OOOB’S3KOBY Y4YacTh 3aXHCHHKAa B IBOMY
KpUMIHAJIGHOMY TIPOBaKeHHI 3rimHo 3 1. 3 4. 2 cT. 52 KIIK Ta
Bcyneped BumoraMm 4. 4 ct. 405 KIIK, npoBiB cynoBuii posrisa 6e3
y4acTi 3aXMCHUKA, YUM iCTOTHO MOPYLIMB MPaBO 00BUHYBAaYEHOTO Ha
3aXUCT.
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3anuwenns anenayiunum cyoom no3a y8azoio mozo gaxmy, uwo
aosokam cynepeu 8UMO2aM 3AKOHY 3AUHAE Y CHpasi No3uyir, saKd
noziputye cmanoguiye nid3axuchozo, 6cynepey oo o'

[Tix wac cymoBOro mpoBaJKEHHS B CYIi amesiiiHOi iHCTaHIIi1
3aXUCHHK BCyNEped IMPOXaHHIO CBOTO  IMiJA3aXHMCHOTO  IPO
[TIOM’SKIIEHHS TOKapaHHA IPOCHB BHPOK 3aJUIINTH 0e3 3MiHH,
BBKAIOYH MPHU3HAUEHE IMOKAPAHHS CIIPaBEJIMBUM, TOOTO BHCIOBUB
MTO3UIIiI0, BiJIMiHHY BiJl IO3UIIi{ CBOTO ITiI3aXUCHOTO.

Buxonsam 3 nonoxens crareit 46, 47 KIIK ta Bumor 1. 3 4. 2 CT.
21 3axony Ykpainu «IIpo agBokatypy Ta agBOKAaTChKY AiSUTBHICTBY
aJIBOKaTy 3a00pOHSIETHCS 3aiiMaTh y CHpaBi MO3HIIIO, KA TOTIPIIye
CTaHOBHUIIIE Mi3aXUCHOTO, BCyleped HOro BOII.

[IpoTe cyn amemnsuiliHOi iHCTAaHIIl 3AJIMIIKB 1€ 1032 YBarolo, He
31MCHUB bigls JUTS 3a0e3mneueHHs JIOTPUMaHHS npaBsa
00BHMHYBAYEHOTO i HE YCYHYB JOMYIIEHUX TOPYIICHb 3aKOHY.

3a Takux OOCTaBMH JOBOIM KacalliifHOi cKapru Mpo MOPYIICHHS
IpaBa 3aCy/PKEHOr0 Ha 3aXMCT IiJ Yac aneysIiifHOro MpOBaJKCHHS
€ OOTpYHTOBaHUMH.

Heza0e3meueHHss 0OBHHYBAa4€HOMY HAJIEKHOTO Ta €()hEeKTHBHOTO
3aXUCTYy € ICTOTHHM TMOPYIIGHHSM BHMOT  KPHUMIHAJIBLHOTO
MPOIECYaTbHOTO 3aKOHY, a TOMY yXBajia Cyy anelsAIiiHOl IHCTaHIIil
mUIsIrae  ckacyBaHHIO Ha mifgctaBi m. 1 4. 1 cr. 438 KIIK 3
MIPU3HAYEHHSIM HOBOTO PO3IIIAAY B CYAi aleisiifHOl 1HCTaHIIii, T
Yac SIKOTO CyJ Ma€ BpaxXyBaTH HaBeJleHE B I[ill yXBaJi Ta yXBaJIUTH
3aKOHHE I OOTPYHTOBaHE PIIlICHHS.

! Hocranosa Bepxosroro Cyuy Bix 13 mororo 2018 poky y cipagi Ne 425/915/16-k
(mpoBamxenns Ne 51-741xm17) URL: http://reyestr.court.gov.ua/ Review/72243746
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TEMA 9. YYHACTDb AIBOKATA ITIPH PO3I'JIA AL
AIMIHICTPATUBHUX CIIPAB

9.1. Ocobnusocmi HadamHs NPAGHUYOI OONOMO2U AOBOKAMA 8
AOMIHICMPAMUBHUX CNPABAX.

9.2. Ocobaueocmi yyacms adeokama 8 AOMIHICIPAMUEHOMY
CYOOUUHCMBE NPU PO32T50L 3eMENbHUX CHOPIG.

9.3. Iloenosaoicennss aogokama npu po3ensioi cnpas npo
AOMIHICMPAMUBHT NPABONOPYULEHHSL

9.4. Ocobausocmi yuacmi 3axuchuxa y nepeaiiadi cnpag npo
AOMIHICMPAMUGHI  NPAGONOPYUEHHSL ) 36 SI3KY 3 OCKAPICEHHAM MA
BUKOHAHHS NOCIMAHO8

9.1. Oco0/1MBOCTi HATAHHS MPABHUYOI JONOMOTH ABOKATA B
aIMiHiCTPATMBHHUX cIpaBax

st 3’scyBaHHST 3MICTY MJiSUTBHOCTI 3aXWCHHKA Ha CTafil
MOPYLIEHHS aIMiHICTPaTUBHOTO MPOBAHKEHHS i aMiHICTPATHBHOTO
PO3CITiTyBaHH HEOOXiMTHIM BOA9aeThCsl BCTAHOBIICHHS! CYTi 3a3HAYEHUX
CTafiil MpOBaHKCHHS.

[opymieHHs1 cripaBH BKJIIOYA€ TaKi €Talli: BCTAHOBJICHHS O3HAK
MPOCTYNKY, JOCTaBICHHSA y BUIMAAKY HEOOXIOHOCTI NPaBONOPYILIHHUKA,
BCTAaHOBJIEHHSA HWoro ocoOuW (aHKeTHI [aHi), NPUHAHATTI Ta
oopMIiteHHS pillIeHHS 100 MOPYLIEHHS CIIPaBH.

BinbiicTs y4eHUX CXWIAIOTBCS A0 AYMKH, IO Ieplia CcTamis
MIPOBAUKCHHS — 1€ MOPYLICHHS CHpPAaBH, 5IKa PO3MNOYMHAETHCS 13
CKJIaJIaHHS IPOTOKOITY TPO aAMiHICTPAaTHBHE IPABOMOPYIICHHS.

Ane Taka mO3UIlis MOTpeOy€ YTOYHEHHS, a/PKe CKIIAJAHHIO
MPOTOKOJTy IPAaBOIOPYILEHHS Iepelye BCTAHOBJICHHS O3HAK IIPOCTYIIKY,
oro ocobu (aHKeTHI JaHi) 1 JUIIE MIiCHS OBOTO NPUHHATTA Ta
oopMIiteHHS pillIeHHS 100 MOPYLICHHS CIIPaBH.

AHasi3 YUHHOTO 3aKOHOAABCTBA JA€ IMiJCTABU JIMTH BUCHOBKY,
0 3aXUCHHUK JOMYCKA€ThCS JO YyYacTi y CIOpaBi JHINE TICHA
CKJIaJIaHHs IPOTOKOIY NP0 aJAMiHICTPATHBHE IPABOIIOPYIICHHS .

! Cinensrix P.B. 3aXMCHHMK y NpOBA/[KCHHI B  CHOpaBax IO aAMiHICTpaTHBHI
npaponopyiienns. /uc..kanj. ropua. Hayk. 12.00.07 — agMiHicTpaTuBHE NpaBo i
nporec; ¢piHaHCOBE MpaBo; iHpopMauiiine npaso. 3anopixoks. 2008. C.112.
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Tox ykazana mo3uIlis NoTpedye YIOCKOHAIICHHS, aJKe B TAKOMY
BUMAJKy OOMEXKYEThCS KOHCTHTYLIHHE MpaBO 0OCOOM Ha 3aXHCT.
VYkazaHe npaBo nepeabdaueHe psiioM HOPM.

Cr.6 KonBentiii mpo 3axXWCT MpaB JTIOJAHA I OCHOBHUX CBOOOJ
nepeadayae mpaBo Ha 3aXUCT BiJ OOBUHYBAYEHHS .

MiKHAapOZHUM TAaKTOM IpPO TPOMAISIHCHKI Ta HOJITHYHI
BH3HAYEHO, IO «AEp)kKaBa IOBHMHHA TapaHTYBaTH KOXXHOMY, YHI
mpaBa i cBo0OIM MOpyIIeHO, eHEeKTUBHUHN 3aCi0 MTPAaBOBOTO 3aXHCTY,
1 Take MpaBoO MOBHHHO BCTAHOBJIIOBATUCH CYJOBUM a00 OyIb-IKHM
IHIIMM KOMIICTEHTHHM OPraHoM, Iepen0adeHuM IPaBOBOK CHCTEMOIO
IEep)KaBM, Ta MOXJIMBICTH BUIBHOTO BHOOpDY OOBHHYBaYe€HHM
3aXHUCHUK2» .

[Tynkrom 1 crarti 6 €Bponeiicbkoi KoHBeHwii 3 mpaB JtoauHN
repeadadeHo peaizallito MPUHINITY PIBHUX MOXKIUBOCTEH, 31 3MiCTy
SIKOTO BOAYaeThCs, 0 YYACHUKH CIIPAaBU MAIOTh PiBHI MOXIMBOCTI
IOA0 NpEeACTaBHHLTBA IHOro copaBd B  CyJOBOMY 3acCifaHHi.
BcranoBneHo 000B’A30K Cydy MAOCIHIAWTH AapryMEHTH KOXKHOI
CTOPOHH, Ha JIO3BOJISIETHCS HAMAaHHS OyIb-IKUX TIIepeBar OHiel
CTOPOHHM HaJ IHIIOK. €BpONEHCEKMM CyOM  BU3HABAJIOCS
MOPYLIEHHS cT. 6 y BUNAIKax, KOJU CyAd NpUilMaiu pillIeHHS Ha
MJICTaBl JIOKA3iB JIMIE OJHIE€T CTOPOHW, a IHIIIH CTOpPOHI OyIo
0e3miJicTaBHO BIJMOBJIEHO Yy TpaBi HaJlaHHS [[0Ka3iB, TOOTO CynI
NIPUITHAB JOBOJIY JIIIE OJHIE] CTOPOHI’.

U.2 cr. 22 Koncrutynii YKpaiHH BH3HAYEHO SK KOHCTHTYIIHHY
rapaHTiio HEAOMYIIEHH CKaCyBaHHA YU 3BYXKEHHSI 3MICTY Ta 00CsTy
MpaB NpHY NPUHHATTI HOBUX 3aKOHIB.

Crartio c1.59 KonctuTynii VYkpaiHum TrapaHTye mpaBo Ha
MPaBHUYY JIOTIOMOTY.

' Zakon VYkpainu ,,[lpo patudikamito KoHBeHIIi mpo 3axuCT mpaB JTHOIAWHH i
OCHOBONOJIOXKHUX cB0O0A 1950 poky, Ilepmioro mpotokoiny ta mpotokoiniB N 2, 4, 7
ta 11 no Konsenuii» Bix 17 mumuas 1997 poxy URL : http://zakonl.rada.gov.ua (nara
3BepHeHHs: 1.01.2019)

VYka3z Ilpesunii Bepxouoi Pamm VYkpaincekoi PCP ,IIpo parudikamiro
MiKHapoJHOTO MAaKTy NP0 EKOHOMIUHI, cOLiaJbHI 1 KyJbTypHI IIpaBa Ta
Mi>KHapOIHOTO TAKTY IIPO IPOMAJSTHCHKI 1 TOJIITHYHI IpaBay Bix 19 xostHs 1973 p.
URL :: http://zakon]1.rada.gov.ua
? Jlorna l'om’en. KopoTkuii myTiBHHK €Bporneiicskoio KOHBEHIE 3 IPaB O /
Honna I'om’en. JIpBiB : Kanbapis, 2002. C. 186-189.
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Koncruryniitnuii Cyn Ykpainu y cBOeMy pillIeHHI 3a3HAYMB, IO
«IOJIOKEHHST YacTUHU Tepinoi crarti 59 Koncturyuii Ykpaiau mnpo
Te, 0 «KOKEH € BUILHUM y BHOOpI 3aXMCHHUKa CBOiX IpaB» Tpeda
pO3yMITH SK KOHCTHTYIIIHHE IMPaBO OCOOM, SKa IMPUTATAECTHCS JI0
aJIMIHICTPaTUBHOI BiAMOBIAAIBHOCTI, 3 METOIO OTPUMAHHS MPaBOBOI
JOTIOMOTH BUOMPATH 3aXMCHUKOM CBOiX MpaB 0coly, AKa € paxiBuem
y Tamy3i IpaBa 1 3a 3aKOHOM Ma€ IPaBO HA HAaJaHHS NPaBOBOI
JIOTIOMOTH OCOGHCTO UM 33 JI0PYUEHHSIM IOPHIMYHOI 0COOH» .

IcHye Takok myMmKa, IO CTafisl MOPYLICHHS MPOBA/KCHHS B
CIIpaBi € TOYATKOBOIO, TaK OW MOBHTH IiArOTOBYOI0, OCHOBHHUM
3aBIAHHAM SIKOi € CTBOPEHHS HEOOX1THUX TEPEeIyMOB JUIsI peatizaril
3aBJaHb MIPOBAKCHHS, IIBUAKOTO Ta OMIEPATUBHOTO PO3TIISLY CIIPaB
PO aaMiHICTPAaTHBHI IPABOIIOPYLICHHS.

Ta mepm HIDK CKJIagaTH TMPOTOKOI IIPO  aJAMIiHICTpaTHBHE
MPaBOMOPYIICHHS, YIOBHOBa)XGHA 0C00a TMOBHHHA BCTAHOBUTH
O3HAK{ IPaBOMOPYLICHHS.

VY unaHOMYy KYTALII 3ragyeTbcst TepMiH O3HAKW MPaBOMOPYIIEHHS Y
ctarti 38 «CTpoKr HAKIIaAEHHSI aIMiHICTPATUBHOTO CTATHEHHS.

[Nepenik OCHOBHMX O3HAaK MPAaBOMOPYIICHHS MOXXHA 3’SICYyBaTH 3
KYnAIl, 3okpema, i3 3micty cT.9 «lloHATTS amMiHICTpaTHBHOTO
MPaBONOPYIICHH». TaK,0CHOBHUMH O3HaKaMH TIPOCTYIIKY €
MPOTHUIPABHICTh, BUHHICT, AisIHHS, 32 SIKi MIepe0adueHo aqMiHICTPaTHBHY
BIIIOB1AAJIBHICTE.

O3Haky MPaBOMOPYILEHHS BCTAHOBIIOIOTHCS B IEPIIy Yepry
0c00070, SIKa YIIOBHOBAKEHA CKJIAIATH MPOTOKOJ MPO aMiHICTpaTHBHE
npasonopymenHs (ct. 255 KYnAlIl).

BBakaemo, HEOOXiTHO 3BepHYTH yBary Ha TOW (hakT, IO 1HKOIHU
CKJIaIaHHIO TIPOTOKOJIy TMEPeayloTh IHIIN MpoIecyaldbHi MOil Ta
pilleHHs, sKi BiZHOCATBCA YyXKe JO HAcTymHoi cTamii —
aJIMIHICTPaTUBHOTO PO3CIiAyBaHHs], HANPUKIA] 30MpaHHS JOKa3iB,
3’acyBaHHS 00CTaBHH, 1[0 MAlOTh 3HAYEHHS IJIs1 CIIPaBU.

' Pimenns Komcruryuiitnoro Cymy VYKpaiHM y chopaBi 3a KOHCTHTYLIHHEM

3BepHEHH:AM TpomansnuHa ConpmatoBa ['eHHamis IBaHOBHYAa 100 OQImIHHOTO
TiyMaueHHs nonoxeHb crarti 59  Koncrutywii  Ykpainu, crarti 44
KpuminaneHO-TIporiecyanbHOro Kojekcy Ykpainu, cratedr 268, 271 Kopekcy
YkpaiHu mpo aAMiHICTPaTHUBHI NMPAaBOMOPYIICHHS (CIpaBa MpoO MpaBo 6 BIBHOTO
BHOOpy 3axucHHMKa) Bix 16 mmcromama 2000 poxy N 13-pn/2000 URL
http://zakon].rada.gov.ua
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OCKIiNBKM B MPOTOKOJI MPO  aAMiHICTpaTHBHE MPaBOTOPYIICHHS
3a3HAYAIOThCA  JaHi  (HalpWKIaA, BIJOMOCTI  mpo  0OCoO0y
MPaBONOPYIIHUKA), SKI XapakTepHI Ui HACTyNmHOI cTamil —
aJAMIHICTPaTUBHOTO pO3CIiAyBaHHSA, BOa4yaeTbcsd 3a HEOOXiTHO
pO3TNIAIaTy BKa3aHi ABi CTafii sIK OAHY, a caMe: MOPYLICHHS CIpaBU
Ta AAMIHICTpaTHBHE pO3CHigyBaHH]I, B MeXax SKOI pO3IJsIaTH
OKpEMI eTaru.

HactymHoro cramiero anMiHiCTpaTHBHO-AETIKTHOTO MPOBAHKCHHS
€ aJMiHicTpaTuBHE po3ciigyBanHs. Came B Iid cTajaii 3aXHUCHUK
HaJileHUl  KOMIUIEKCOM  TIPOIECyallbHUX  MOXIWUBOCTEH Ui
BUKOHAHHS 3aBIaHb aIMiHICTPATUBHO-IEIIKTHOTO TIPOBAHKCHHS.
Iakonm 11 Ha3WMBaIOTh TOJIOBHOIO Yepe3 BIAHOCHO JETalbHY
periamMeHTarlito.

Tak, y 3a3HaueHili cramii MOKHa BiNHAWUTH HOPMH, SKi
perTaMeHTyIOTh YCTaHOBICHHs OOCTaBMH CIpaBH, ix (ikcamiro Ta
kBamiikamiro missHb. Ha mid  cramii  QopMyeTbCsS  TO3HIIIS
YHOBHOBO)XEHWX Ha aJMIHICTpaTHBHE pO3CIiAyBaHHSI oOCi0 He
BHHYBAaTICTh YHM HEBHHYBATICTh TIEBHOI 0COOM, CTOCOBHO SIKOi
PO3TIIAAAETHCS CIpaBa Mpo aJAMiHICTpaTUBHE MPABOMOPYILICHHS.

VkazaHa crafis BKJIIOYAa€ TaKWH I1HCTHTYT TPOBAIDKEHHSA SK
TOKa3yBaHHA. Jloka3yBaHHS TaKOX CKIIAIAETHCS 3 OKPEMHUX CTaIii —
BUSIBJICHHS, TIPOLIECYaTbHOMY O(QOpPMIICHHI, AOCIiIKEHHI Ta OLiHII
JIOKa3iB.

B amMiHiCTpaTUBHO-IEIIKTHOMY  TIpolleci  HasBHI  IIEBHI
0COOJTMBOCTI TIOB’A3aHi 3 JOKa3yBaHHSM, MPO SKi MOBUHEH 3HATH Ta
BHUKOPHCTOBYBATH Ha MPAKTHLI aIBOKAT.

3okpema, He  TmepemdadeHa  IMpOLEAypa  KpUMiHAIBbHOL
BI/IMTOBIIaJTFHOCTI CBiJIKa y BHUMAJAKY HE TIONEPEIKCHHS HOTO IPO
KpUMiHAJIbHY BiJNOBiIadbHICTS.

Jloxa3yBaHHsI omsirae y BUSIBJICHHI, IPOLIECYaJIbHOMY O(OpMIIEHH] Ta
JOCIIDKEHHST IOKA3iB .

JlokazyBaHHS B aJAMiHICTPaTUBHO-AETIKTHOMY NMPOBAKEHHI — 1€
mporec 30MpaHHS Ta TOJAHHA YIOBHOBOKEHOMY CYO €KTY UIA
aHamizy iHdopmarmii mpo meBHi moxii, mii abo cTaH, SAKy HamalwTh

! Kommakoe B. K., Topmeee B. B. Teopis aaMiHICTPaTHBHOTO MPOCTYIIKY.

Mownorpadis. X.: XapkiB ropuanunuii, 2016. C. 272.
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YY9acCHUKH  aJMIHICTPATUBHO-AENIKTHOTO  TPOBADKEHHS, UM
BUTpPeOyBaHHs 3a3HAYCHHUX BIIOMOCTECH JJsl iX JOCHIJKCHHS Ta
MOIaJIBIIOT OI[IHKH.

PesynbTaroM OIIHKHM [OKa3iB BBa)KAIOTh BHCHOBOK OpraHy YH
M0CagoBoi 0COOH, 0 OBHOBAXEHD K0T BIIHECEHO PO3TJIISII CIPABH,
PO  JOCTOBIPHICTP a00 HENOCTOBIPHICTh, HAICKHICTH YH
HEHAJI)KHICTh, MOMYCTHUMICTh YW HEIAOIYCTHUMICTh, JOCTATHICTh UH
HEJOCTAaTHICTh JOKa3iB y cmpaBi. Takuii BHCHOBOK OpraHy 4
mocagoBoi 0coOM K TOpaBWIO OQOPMISIETHCS  BiAMOBIIHUM
PITICHHAM.

Ilix wac OIIHKH [OKa3iB YIOBHOBWKECHHWU CYO’€KT ITOBHHEH
3’sCyBaTH THTaHHS TIPO JIOBSACHICTh BHHU Y BUHHCHOMY
aIMiHICTPaTUBHOMY NPaBOMNOPYILIECHHI, BUHYBAaTiCTh YM HEBHHYBAaTiCTbh
0COOH, a TaKOX iHII OOCTAaBHHH, IO MAalOTh 3HAYCHHS IJI CIPABH.
Oninka J0Ka3iB 3IIMCHIOETHCS Ha IMiJACTaBi HOPM TMpaBa Ta
BHYTPIIIHBOTO TEPEKOHAHHS IOCaJ0BOI OCOOM, sKa pO3TIsijac
cnpaBy. Bapto mam’sitaty, o BCi CyMHIBH MIOAO JOBEIEHOCTI BUHU
0co0u y BUMHEHHI MPABOMOPYIICHHSI TIIyMa4yaThCsl Ha 11 KOPHUCTh.

VYkazaHe 3HaxXOOUThb CBii BHSB 1 Yy CynoBid mpaktumi. Tak,
CKacOBYIOUH TIOCTaHOBY CyAy TepINoi iHCTaHIli Ta 3aKpHUBAIOYH
MIPOBa/PKEHHS y crpaBi, YepHIBEUbKUH ameNAidiHIN Cyx AIHIIOB
BHCHOBKY, 1m0 BiamoBigHo 10 4.2 ct1.251 KVYnAIl, o6oB’s30k
30MpaTH JOKa3W TOKJIaJeHUH Ha OCi0, SKi HaJUICHI MOBHOBYKECHHIMHU
CKJIaJIaTH MIPOTOKOIH TIPO aMiHICTpaTHBHI MPaBOPYIICHHS.

VY nopansimoMy cyx nociases Ha cr. 62 Konerutynii Ykpainu ta
ct. 7 KYnAIL BiamoBimHO A0 SIKMX CYMHIBH LIOAO HasBHOCTI BHHU
TIyMa4aTh Ha KOPUCTh Takoi o0OcoOW, HIXTO HE MOXe OyTH
MPUTATHYTUH 0 aIMIHICTPAaTUBHOI BiJIMOBINAJIBHOCTI 1HAKIIE K y
BU3HAYEHOMY  3aKOHOM  mopsaky. Ocoba  He  mimjsrae
aJIMiHICTPAaTUBHIA BiIIMOBIAaNbHOCTI AKIIO i BUHY HE JOBEICHO B
3aKOHHUH c1OCi0.

Crarreto 17 3akony VYkpainm «[Ipo BHKOHaHHS pilieHb Ta
3aCTOCYBaHHSl TPAKTUKA C€BPOIMEHCHKOTO CYAy 3 TpaB JIFOJUHN
BH3HAUYEHO, IO CYIU MOBUHHI KepyBaTucs KOHBEHIIiI0O TIpO 3aXUCT
IpaB JIFOJAWHA 1 OCHOBOIIOJIOKHHX CBOOOJ, a TaKOX MPaKTUKOIO
E€ppomneiicekoro Cyty 3 paB JIOJUHH SK JDKEPEIOM IpaBa.

Y cmpaBi «Barbera, Messegu and Jabardo v. Spain»
€Bponeiicbkuil CyZl 3 TpaB JIIOAWHWA BCTAHOBHB, MIO «IPUHIIMIT
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Mpe3yMIIlii HEBHMHYBAaTOCTI BHMarae cepej IHIIOTO, MI00W,
BUKOHYIOUH CBOi 00OB’SI3KH, CyIl HE MOYMHAIM PO3IIISA CIIPABH 3
yHepeKeHol JAyMKH, 0 oco0a BUMHHWIIA IPABOMOPYIICHHS, SKE
CTaBUThCSI WOMY B IPOBUHY; OOOB’S30K JOBEIEHHS JICKUTH Ha
OOBUHYBau€HHI, i BCl CyMHIBM NMOBWHHI TIYMAuWTHCS Ha KOPHUCTH
00BHHYBaueHOro. 3a TaKMX OOCTaBHUH, CyJ amelsAidHOi 1HCTaHIIi
JOXOJUTHh BHCHOBKY, IO MaTepiajy CIIPaBH HE MICTATh TOCTATHIX
JIOKa3iB Ha CIIPOCTYBAHHS TIOSICHEHD AIeJISTHTa.

Tomy cynom mepuioi iHCTaHIil He OyJI0 JOTPUMAaHO HPUHIIHUIIIB,
Bm3HaueHNX cT.252 KVYmAIl, 30kpemMa MO0 MOCTIIKEHHS BCIX
00CTaBHH CIIpaBU MTOBHO Ta 00’ €KTUBHO.

3a TakMx CyJ amnejsAiliHOi IHCTAHII MIWIIOB BHCHOBKY, IO
MOCTaHOBa CyAy Iepmioi iHCTaHLil WiAJOI CKacyBaHHIO i3
3aKpUTTAM TPOBa/KEHHS y crpasi 3a 1. 1 cr. 247 KYnAII y 3B 13Ky
3 BigcytHicTio B gissx OCOBA_1 ckianmy aaMiHICTpaTHBHOTO
TIPaBOMOPYIICHHs .

Jo mocmimkyBaHoi cTazii aaMiHICTPaTHUBHO-IEIIKTHOTO TIPOBaKEHHS
TaKOX BITHOCUTHCS TaKHW €Tal SK BCTAHOBJICHHS JaHUX NP0 0co0y
MPaBOIMOPYIIHUKA Ta OOCTaBUH, 10 XapPaKTEPU3YIOTh HOTO 0CO0y.
3a3Ha4yeHi BIJOMOCTI, SK TIPAaBWJIH, BCTAHOBIIOIOTHCA IUIIXOM
ONUTYBaHHSI OCOOM, fAKa TPUTITAETbCI [0 aaMIHICTpAaTHBHOI
BIIMOBIaMbHOCTI. |HKOMM BHHWKAae HEOOXIJHICTh 3BEPHEHHS [0
MEBHUX OPTaHiB Ta MOCaIOBUX 0Ci0 Ui OTpUMaHHA iHpOpMaLii.

Crafist anMiHICTPaTUBHOTO PO3CIIiyBaHHS 3aBEPIIYETHCS €TAIIOM
nporecyaibHoro  oGOpMIICHHS PE3yJIbTATiB  aaMiHICTPATHBHOTO
po3ciinyBaHHS, TOOTO 3aKiHUYETbCA CKIAJaHHA NPOTOKOIY PO
aJIMiHICTpPAaTHBHE MPaBOTIOPYIICHHS.

Crarreto 256 KYmAIl Bu3HadueHO, MmO B MPOTOKONI PO
aJIMiHICTpaTUBHE NPABOIOPYIICHHS 3a3HAYalOThCS OCHOBHI BUMOTH
1o #oro 3micty. Ha mpaktuui morpumanus Bumor ctT.256 KYnAII
Mae€ Barome mporecyajlbHe 3HAYCHHS, aJpKE CIpaBa MOXe OyTH
MOBEPHYTA Ha JOOTPALIOBAHHS.

Tak, mnocraHoBoro IlepmorpaBHeBOro palOHHOTO CyOy M.
UepniBmi Bim 14 OGepesns 2019 poky amMiHICTpaTHBHY CIIpaBy

! TTocranosa YepHiBewpkoro amensmiiinoro cyay Bin 15 mumms 2019 poxy URL
http://www.reyestr.court.gov.ua/Review/83028091 (nara 3BepHenns 5.01.208)
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Ne725/1424/19 Bignocho OCOBA 1, 3a cr. 183-1 KVnAlIl,
MOBEPHYTO HAYAJIbHHUKY [ OJIOBHOTO TEPUTOPIATBHOIO YIPABIIHHS
toctunii B YepHiBeupkit oOmacti [pyroro Bigminy J[epxkaBHoi
BHKOHABYOI CIy’kOM M. YUepHiBII I JOONPAMIOBAHHS 3 TaKUX
MiCTaB.

[Iporokon mpo  amMiHICTpaTUBHE  MPABOMOPYIICHHS  HE
mignucannii OCOBA 1, BinCyTHsS po3mmcka Mpo BpPydYEHHS KOIIi
MPOTOKOIY 0CO0i, SKa TPHUTATAETHCA JO0  aaMiHICTPAaTHBHOI
BIJIMOBIIaJIbHOCTI, & TaKOX B IMPOTOKOJI BIJACYTHI BiIMITKa, IO
OCOBA _1, po3’sicHeHHS HOT0 mpaBa Ta 000B’ SI3KH.

OkpiMm 1BOrOo, B  TPOTOKOII  MPO  agMiHICTpaTHBHE
MPaBOMOPYILICHHS HEe 3a3HAa4YeHa JaTa BUMHEHHs aJMiHICTPATHBHOTO
[IPaBOINOPYILIEHHS.

I[Ipu  TpuBarowOMy  TIPaBOMOPYILICHHI  JaTOKO  BYWHEHHS
MIPaBOMOPYIIECHHS € JaTa HOro BUSBICHHS.

3a3HaueHi HEMONIKM HE Jali AOCTATHIX MiACTaB IS PO3TIIALY
MIPOTOKOJY 1 MPUHUHATTS MO HROMY IIPOIECYaTHHOTO PIIIeHHs, Yepe3
1110 MaTepiay CIPaBH I UBIrAI0Th TOBEPHEHHIO Ha JOOMPALFOBAHHS .

3aKIFOYHAM ~ €TaroM  CTajlii  aJMIHICTPaTHBHO-ICJIKTHOTO €
HAaIpaBJICHHS IMPOTOKOJTY 1 JTOMATKIB JI0 HHOTO, & TAKOXK 1HITIMX MaTepiajiiB
3M00yTHX B pE3yJIbTATi afMiHICTPAaTHBHOTO PO3CIITYyBAaHHS Ha PO3TYIST
OpraHy 4u ocajioBiit 0co0i, 1m0 nepeadadeHo ct. 257 KYnAIL

OTxe, 3MICTOM [IiSVIBHOCTI 3aXWCHHKA MiJ 4Yac MOPYLISHHS
aIMIHICTPaTHBHOTO TIPOBAKEHHS i aIMIHICTPaTHBHOTO
PO3CIiAyBaHHS € peaizaiis HaJaHuX 3aKOHOM HOMY TTOBHOBQ)KEHB 3
METOIO 3aXUCTY MpaB, CBOOOJ Ta IHTEPECIB Mi3aXUCHOTO.

AJBOKaT MOXe BUKOHYBaTH CBOI (DyHKI[IOHaJIbHI OO0OB’S3KH
Oe3rmocepeIHbO0 3 Yacy BCTAHOBJICHHS KOMIIETEHTHHM  OpPTraHOM
O3HaK TMPOCTYNKY, [OCTaBJICHHA Y BHIAJKy HEOOXiIHOCTI
MPaBOMOPYIIHUKA, BCTAHOBIEHHS HOro ocoOu (aHKeTHi [aHi),
NPUAHATTA Ta O(OPMJICHHS PIllICHHS IOAO IMOPYIICHHS CIPaBH,
30UpaHHs JI0Ka3iB, 3 CyBaHHS OOCTaBUH, 110 MAalOTh 3HAYCHHS IS
CIpaBU Ta XapaKTepU3YIOTh 0CO0Yy MPaBOMOPYIIHUKA, IPUHHATTS Ta

! Hocranosa IepurotpasHeBoro paitonsoro cymy . Yepsisii Big 14 Gepesus 2019
poky. URL: http://www.reyestr.court.gov.ua/Review/80448760 (nara 3BepHEHHS
2.02.2019)
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oQopMITeHHS PIllIEHHS 010 Pe3yIbTaTiB PO3CIiAyBaHHS, Y BUMIAAKY
HEOOXITHOCTI HAJICUJIAHHS CIIPABH JUIS PO3TIISTY 3a IMiJ{BIJOMYICTIO.

OmHuUM 3 OCHOBHHMX HAmNpsIMKiB [JiSUIBHOCTI a/JBOKaTta B
aJMiHICTPATUBHO-/IETIKTHOMY IPOBa/DKEHHI € JIOKa3yBaHHS — IIe
nporec 30uMpaHHs Ta/4d MOAAHHS YMOBHOBAXXEHOMY CyO’€KTy Ui
anami3y ingopmanii npo meBHi moxii, nii abo cTaH, Ky HagaroTh
YYaCHUKH a/IMiHICTPaTUBHO-IENIKTHOTO TIPOBa/KEHHs. Pe3ynpraTom
OI[IHKA JIOKa3iB € BHCHOBOK OpraHy Y TI0CagoBOi 0cobm, 0
MMOBHOBAKEHb SIKMX BiJJHECEHO PO3IJISA[ CIPaBH, MPO AOCTOBIPHICTH
a00 HEIOCTOBIPHICTh, HAJICKHICTh UM HEHAIEKHICTD, TOIMYCTUMICTh
YU HEJOIyCTUMICTh, IOCTATHICTh 4YH HEJIOCTAaTHICTh JOKa3iB y
crnpaBi. Takuii BUCHOBOK OpraHy 4YH MOCaJ0BOi OCOOH SIK MPaBHIIO
oopMIIsETHCA BIAMOBIAHUM PilICHHSIM.

9.2. Oco0uBOCTI y4acTh aJBOKaTa B aAMiHiCTPAaTUBHOMY
CYAOYMHCTBI PH PO3IJIAAi 3eMeJbHUX CNOPiB

B ymoBax gii BOEHHOro cTaHy 3diiCHEHHS aJBOKaTCHKOI
IISTTBHOCTI CTajlo HeOe3MeuHnM Ha 0aratboX TEePUTOPIAX YKpaiHw,
OJTHAK a/IBOKAaTH TPOJIOBXKYIOTh BHKOHYBaTH CBOi mpodeciiiHi
00O0B’SI3KH, Y TOMY YHUCIII HAaJIAlOTh MPABOBY JIOTIOMOTY TPOMAaJIsTHAM.
CkIanach HEOJHAKOBA CYAOBa MPAKTHKA. 3 I[i€I0 METOK MPUHHATO
pimenns Pamu anmBokariB Ykpainm Big 16-17.11.2022 p. Ne 148
«IIpo TOBaXHICTh MPUYMH HESIBKK aJBOKAaTa B CYyJIOBE 3acCiTaHH:,
ciif4i Ail TOIIO MiA yac BOEHHOTO CTaHY», 3TIAHO KOO BHUPIIIEHO
BB)KATH MOBAKHOK MPUYMNHOIO HEPUOYTTS UM MPUITUHEHHS Y9acTi
aJBOKaTa B CYJOBHX 3acijaHHSIX a00 HESBKY aJBOKaTa M0 IHIITUX
OpraHiB, y sSIKUX BiH Oepe y4acTh 3aJyis HaJaHHS [IPABOBOI JOMOMOTH,
SKIIO 1€ 3YMOBJICHO HACHiOKaMH BiHW (TTOBITpSHA TPHBOTA,
BIJICYTHICTh €JIEKTpO3abe3neueHHs, HEMOXJIHNBICTh BUKOPHCTAHHS
TPaHCIIOPTY, paKeTHA aTaka 4M iHIIE 30poliHe ypaKeHHsS TEepUTOpii,
JIe 3HAXOMUTKCS aJIBOKAT Ta/a00 BiIOBIAHHUI OpraH, a TAKOX OKYIIAIlis
BKa3aHoi TepuTopii Tomo). BomHouac, Taki aii agBokarta HE MOXKYTh
BBAKATHCD TOPYIIEHHSM [IpaBII aIBOKATCHKOI €THKH' OpraHi3alifHIX
PIlIeHb A0 KiHIA Ail peXKUMy BOEHHOTO CTaHY, 3TiJTHO SKUX:

! IIpaBuna aJIBOKaTChKOI CTHKH. URL:

https://zakon.rada.gov.ua/rada/show/n0001891-17#Text
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1) 3 MeTOr0 3aXHCTy aBOKATIB 3aKPUTO JJIS IMyOII9HOTO AOCTYITY
iHpOp1 Mamio mpo iXHi ajgpecw, MOOLNBHI TenedoHu, GoTtorpadii,
corMepesKi, po3MilieHi B €IMHOMY peecTpi agBokaTiB Ykpainu';

2) He BBAXKAETHCS TOPYIICHHAM BHUMOTH IIOJI0 HECYMIiCHOCTI
MPOXOJKEHHS BilicbKOBOI a00 anbTepHATUBHOI (HEBIHCHKOBOT)
CITy KO aBOKATAMI;

3) mpu3yNnHUHEHO [0 BUMOT TIPO OOOB’S3KOBE ITiBUIICHHS
kBamidikarii amBokaTiB He MeHIIe 16 TOMUH MOPOKy Ta Ha piBHI 10
3aNiKoBUX GalliB 3a piK’;

4) mo3BOJIEHO paZiaM aaBOKATIB PETiOHY, HAIiI] CTaBi MPUHHITHX
pazoro aJBOKATIB PETIOHIB  pillleHb, BHIABATH IIOCBIMYCHHS
aJIBOKaTiB YKpaiHu BcTaBieHOTo Panoro agBokariB YKpaiHu 3paska,
0e3 0araToCTyneHeBOro 3axXuCTy Bij Hi}.‘[pO6OK4;

5) HamaHO MOXKJIMBICTH Bumiiid kBamidikariitHo-TuCITUTUTIHAPHIH
KoMicii aaBokartypu 1 JlMCHUMIUTIHADHMM TajlaTaM perioHAIbHUX
KBauTi(DiKaifHO-TUCIUILTIHAPHAX KOMICIH aJBOKaTYpH IPOBOJUTH
3acifaHHs JUCTAHIIIHO — B PEXMUMI BieOKOH(pEPEHIi® TomIO.

' TIpo sakpurrs mis myGmigHOrO AOCTYNy NEPCOHATBHHMX NAHHX aJBOKATIB Y
€nuHOMY peecTpi a[BoKaTiB YKpaiHU Ha Iepioj 3arpoBa] [HPKCHHSI BOEHHOT'O CTaHY:
pimenHs Panm anmBokatiB Ykpaimm Bim 02.03. 2022 poxy Ne 22. URL:
https://unba.org. ua/assets/uploads/legislation/ rishennya/2022-03-02-r-shennya-
rau-22_62443775bdf77.pdf.

% TIpo 0COGNMBOCTI MPOXOIKEHHS aJBOKATAMH BiliCEKOBOI a0 albTEPHATHBHOL
(HeBiHCHKOBOT) CITy>KOH y IepioJl BOEHHOTO CTaHy: pileHHA Pagu anBokatiB Ykpainu
Bim 03.03.2022 p. Ne 24. URL: https://unba.org.ua/assets/uploads/legislation/
rishennya/2022-03-24-r-shennya-rauy 24 6244383f5d80a.pdf

* Tlpo mpusynuHeHHst mii nyHktiB 19, 20 Tlopsaky mixBHmeHHs Ksamidikarii
aZBOKaTiB YKpalHM Ha Iepioj; il BOEHHOTO CTaHy B YKpaiHi: pimeHHs Paan
aJ(BOKATIiB Ykpainu Bif 16.03.2022 p- Ne 30.
URL:https://unba.org.ua/assets/uploads/legis-

lation/rishennya/2022-03-16-r7 shennya-rau-30_62443a81789d9. pdf

* TIpo ocoGmuBoCTi BHMAYi pagaMM aJBOKATIB PETiOHIB MOCBIZYCHb AJBOKATIB
YkpaiHu y mepiol BOEHHOro cTaHy: pimeHHs Paam angBokatiB YkpaiHu Bin
16.03.2022 p. Neo 31 URL:
https://unba.org.ua/assets/uploads/legislation/rishennya/2022-03-16-r-shennya-rau-3
1_62443af4cde30. pdf.

> IIpo BHeCeHHs 3MiH Ta HOmOBHeHb 10 Permamenty BKJIKA, Permamenty KIKA
periony Ta IlomoxeHHs Npo HOPSAOK HPUUHATTS Ta PO3MSAY CKapr IOZO
HCHAJIC)KHOT MOBEIIHKN aJ[BOKATa, IKa MOKE MaTH HACIIAKOM HOTrO JUCIUILTIHAPHY
BIANOBiZaNbHICTG: pimeHHs Pamu axBokartiB Ykpainu Big 25.03.2022 poky Ne 34.
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3eMenbHI KOHGIIKTA OCTAaHHIM 9acoM JIOBOJII aKTyalbHi, akKe Ha
(hoHI eKOHOMIYHOTO crafy B YKpaiHi Taki Hii Aep>kaBHUX OpraHiB,
II0 HE MAalOTh 33 METY PEaJIbHUM 3aXUCT Jep)KaBHUX IHTEpECiB, L€
OlIbIlIe IIKOAATH €KOHOMIL. 3allydyeHHsl y TpHUBali CyIOBi Mpouecu
Ta BiNiOpaHHA 3eMJi y CLIBFOCHBHUPOOHMKIB, MO CILIaYyBajH
MOJIATKU Y JICPKaBHY CKapOHUINIO, TATHE 32 COOOIO JIUIIC 3HUIICHHS
Oi3HEeCy Ta HE MOXKE CIIPUATH 3aXUCTY iHTepeciB YKpaiHu.

9.3. IloBHOBaxKeHHs1 aJBOKATA MPU PO3MIsSAi CcHOpaB MNpo
aIMiHiCTPATHBHI NPaBONOPYyIICHHS

ImaBoto 17 «[ligBimomMuicTh cmpaB Mpo aAMiHICTpaTHBHI
MPaBONOPYIICHHS» BU3HAYEHI KOHKPETHI TOBHOBa)KCHHS IIIOJIO
pO3TIsiAy crpaB cyO’ €KTiB BIaJHUX MOBHOBaXEHb (CT. cT. 218 —
244-23 KYuAll), a ct.213 KYnAII — nepenik Takux cy0’ €KTiB.

Came Ha cramii po3MIALy CHpaBH HPO AAMIHICTpaTUBHE
MPaBOMOPYIICHHS Ta BUHECEHHsI PIILIEHHS NMPUHMAETHCS OCTaTOYHE
pilleHHsT y cmpaBi, sike BIUIMBAa€ Ha MpaBa, CBOOOIAM Ta iHTEpecH
YYaCHHKIB MPOBAIKCHHSI.

JluckyciiHIM B Teopii Ta Ha TPAKTHUINl 3aJUIIAETHCS TTHUTAHHSI
LI0A0 MOKJIMBOCTI OCKapXEHHS B CYIOBOMY TOPSAKY NPOTOKOIY
po aaMiHICTpaTUBHE MIPABOIOPYILEHHS, @ HE TOCTAaHOBH, BUHECEHOT
32  HacHiIKaMH pPO3MIISAY CIOpaBU MPO  TPUTATHEHHS IO
aJIMiHICTPATUBHOI BIAMOBIJAILHOCTI.

CynoBa mpakTHKa BHpINIye BKa3aHEe NHUTaHHA BiIMOBOIO B
3aJJ0BOJICHHI II030BHMX BHMOI' y BKa3aHil Kareropii cipaB 3 THX
IIJICTaB, MO0 B MPOTOKOJi MPO aJAMIHICTPATHBHE IMPaBOIMOPYIIICHHSI
(IKCYIOTBCS JIMILIE BiOMOCTI MPO BYMHEHHH NPOCTYNOK, a caM
MPOTOKOJI HiSIKUM YHHOM He BIUIMBAaE Ha MpaBa, CBOOOM Ta IHTEPECH
Takoi ocoou.

CrpaBu mpo aaMiHICTpaTHUBHI HPaBOMOPYLICHHS 3a 3arajlbHUM
[IPaBWIOM PO3MVIAAIOTHCS 3@ MICHEM BYMHEHHA IPOCTYIIKY.
VYkazaHe nIpaBUJIO Ma€e BaroMe NpolecyaibHe 3Ha4eHHs.

URL: https://unba.org.ua/assets/
uploads/legislation/rishennya/2022-03-25-r-shennya-rau 34 625694d14{74f.pdf
244



Tak, MOCTaHOBOIO CyAai XOTHHCHKOTO PAHOHHOTO CyAy Bix
1 xBiTHS 2019 poKy crpaBy Ipo aMiHICTpaTHBHE MPABOIIOPYIICHHS
OCOBA 1 3a 4. 2 cr. 88-1 KYnAII noBepHyTO B. 0. HauyajJbHUKA
HepxaBHOi exonoriyHoi iHcmekmii y XMeJIbHHIBKIH o00macti
OCOBA 2 nns goodopmileHHS Ta HampaBiICHHS 3a MiACYAHICTIO
BiJTOBIAHOMY CyIy 3 HACTYIHHX MiJICTaB: <GTiAHO MOJOXEHb CT.
276 KVYmnAll, cnpaBa mpo aaMiHICTpaTHBHE IPaBONOPYIICHHS
pO3MIISIMAaeEThCA 3a MiclleM Horo BYuMHEHHS. Sk BOadaeThes i3
MIPOTOKOJY Tpo anMiHicTpatuBHE TpaBonopymeHHs Ne 003514 Bix
07.03.2019 poky, wMmicue BUMHEHHS NPABONOPYLICHHS €
XMenbHUIlbKa 007acTh, M. Kam’sHerb-Iloainbchkuil  MpOCIEKT
I'pymeBcekoro (micue ne OCOBA 1 3ailicHIOBana mpojaxx KpoKyciB
(madpan I'eitdenis), sskuit 3aHecernnid 1o UepBOHOT KHUTH Y KpaiHH).
BigmoBimao g0 4. 1 cr. 257 KYmAII, mpoTokon HaICHIAETHCS
oprany (mocamoBiii 0co0i), YIIOBHOBXEHOMY pO3TISAAATH CIIPaBY
PO aJMiHICTPAaTUBHE MPABOMOPYIICHHS. 3a TaKUX OOCTaBWH, JaHa
CrpaBa He MiJCyAHa XOTUHCHKOMY pailoHHOMY cydy YepHiBenbKoi
00J1acTi, a TOMy MiJUIAra€ MOBEPHEHHIO B.0. HadajbHHKA JlepxkaBHOI
exosioriyHoi iHcmeknii y XwmenpHunpkid obmacti OCOBA 2 mns
nooGOpMIIEHHST Ta HampaBlieHHS 3a MACYIHICTIO BiAMOBIAHOMY
cymy»'.

Bigmosigao no cr. 277-2 KYnAIl, noBicTka mpo BUKIHK OCOOH
Bpy4aeTbca 1 HE Mi3HIM SK 3a TpU OOOHM A0 MOYATKY CITyXaHHS
cpaBu B cydi. Y Hid MOBMHHO OyTH 3a3HA4€HO jgarta i Micue
O3Sy crpaBu. [HINI yYacHUKH TPOBAIHKEHHS MOBIJOMIISIOTHCS
PO Yac CIIyXaHHS CIPaBH B TOH K€ CTPOK.

Ha mpakTtumi nmocWTh 4Yacto BHUHHUKAIOTH MUTAHHA —IOJO
3aKOHHOCTI CYAOBOIO PpIlIEHHA SKIIO CIPaBy PO3MISHYIH 3a
BiJICYTHOCTI OCOOM, SIKii IHKPHUMIHY€TbCS BUYMHEHHS MPOCTYIKY Y
BHITIAJIKy SKIIO BiJICYTHI BiJIOMOCTI IIOJI0 HAJICKHOTO MOBIJOMJICHHS
TaKoi 0COOU PO JeHB, Yac Ta MiCIle PO3IJISTY CIPAaBH.

Oppasy BapTo 3BEpHYTH yBary Ha CYIMEpPEewINBY MPAaKTHKY 3
HOTO MPUBOTY.

' HocranoBa cymai XOTHHCHKOTO paifoHHOro cyay Bix lksitas 2019 poky. URL:
http://www.reyestr.court.gov.ua/Review/80852788
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B opHuMx BuUmamkax CyAM amneNANidiHOI IHCTAHINI CKacOBYIOTh
[IOCTAaHOBH, YXBaJIEHI CyJaMy TMepIIoi I1HCTaHNIi 3a BiJCYTHOCTI
oco0w, SKi IHKPUMIHYEThCSI BUYMHEHHS MPOCTYIKY, BBOKAIOYUH IO
MOpyIIIeH] TpaBa Takoi ocodu. B iHIIOMY — amensniiHi CyIu TaKoX
MPUXOAATH BUCHOBKY PO MOPYLIEHHS MpaB Takoi 0coOu, BOJHOYAC,
3a BIICYTHOCTI IHIIMX TMJACTAaB I CKacyBaHHS ITIOCTAaHOBH,
MIPUXOMATh BHCHOBKY IIPO 3QJIMIICHHS B CHJII TOCTaHOBH CYIIy
mepioi 1HCTaHIlii, OCKUIBKH BKa3aHe MpolecyalibHe MOPYIICHHS HE
BIUIMBA€ HA 3aKOHHICTh MPUHHATOTO PillICHHSI.

3ringo cr. 278 KVYmAIl, ynoBHOBakeHa ocoba mim dac
IATOTOBKY CIIPaBH 10 PO3TIISAY MOBUHHA 3’SICYBaTH MUTAHHS PO ii
KOMIIETEHIIi}0, TMPaBUWIBHICTh CKJIAQJCHHS MPOTOKOIY, HAIEKHICTH
MOBIJIOMJICHHST TPO PO3IJISAY CIpaBH, BHUPINIMTH KJIONOTAHHS.
VYka3zaHi 00CTaBUHH MalOTh BaroMme MpollecyalbHEe 3HAYCHHS aJKe
BIUTMBAIOTH Ha 3aKOHHICTh MIPUHHATOTO B CIIPaBi PiIlICHHS.

YV KVnAIl nocuth AeTambHO BHU3HAYEHO NPOLENYpPY PO3IIALY
crpas’.

ITopsnox po3risany cIIpaBu po aZMiHICTpaTHBHE
MIpaBOTIOPYIIICHHS periaMmeHToBaHo cT. 279 KYnAll, BiamosimHo 10
sskoi TIOBMHEH OyTH OTOJIONICHHWH OpraH, IO PO3[VIAJAE CIpaBy,
3MICT CIIPaBH, MpI3BUILE MPABOMNOPYIIHMKA, PO3’ICHIOIOTHCS TpaBa
Ta OOOB’SI3KM, OTOJIONIYETHCS TPOTOKON Ta IHIIN Marepiai,
HAJarOThCA TOSCHEHHS YYaCHUKAMH CIIPaBH, MOCIIIKYIOTHCS 1HII
JIOKa3¥ Ta BUPIIIYIOTHCS KIIOTIOTaHHS.

Crarrero 280 KYnAIl Bu3zHaueHo, mo «opraH (mocamoBa ocoba)
IpH PO3TISAAL CIpaBHd NPO aAMIHICTPAaTUBHE MPABONOPYIICHHS
3000B’s3aHUN 3’sicyBaTW: dYM OyJl0 BYHMHEHO aJMiHICTpaTHBHE
MPaBOIOPYIIIEHHS, Y BHHHA JaHa 0co0a B HOro BYMHEHHI, YH
IiJUIATa€ BOHA aIMiHICTPATUBHIHM BiAMOBIAAILHOCTI, UM € 0OCTaBUHH,
10 TOM’ SIKITYIOTh 1 OOTSKYIOTH BiNITOBIMANBHICTH, YW 3aIOIISHO
MaiHOBY WIKOJYy, YHM € TIiJCTaBM Jis TepeAadi MarepiaiiB Ipo

! Jlennc BopTrsAk. XapaKTepUCTHKA MPOBaKEHb y CIpaBax Hpo aAMiHIiCTpaTHBHI
NpPaBOMOPYIICHHS B  yMoBaX peQopMyBaHHS  aJAMIHICTPaTHBHOIO  IIpaBa.
[ignpuemunLTBO, rocnoaapctso i mpaso. 2009. Ne 10. C. 179-182
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aJMIHICTpaTUBHE TMPABOMOPYLICHHS Ha PO3IJIS TPOMAaICHKOI
opranizamii, TPyIOBOTO KOJIEKTHBY, a TaKOX 3 SCyBaTH 1HIII
0oOCTaBMHM, IO MArOTh 3HAYEHHS TSI TPAaBWIBHOTO BHPIIICHHS
CIpaBm».

BigmoBimno gmo cr. 284 KVYnAll, y cnopasi 1po
aJIMIHTIPABOMIOPYIICHHST MOXKe OyTH TpHHHATA OJHA 3 TaKUX
[IOCTAaHOB: TIPO HAKIAJCHHS aaMiHICTPATHBHOTO CTSATHEHHS YH
3aCTOCYBaHHS 3aXO/IB BILTUBY; PO 3aKPUTTS CIIPABH.

IcHYIOTH BHIIAIKH, KOJIM YITOBHOB)KEHUI HA MPUIHATTS PillIeHHS
opraH TpWiiMae pilmeHHs, ske He Biamosimae 3micty KYmAIL
Hampukiaz, moBepHEHHS CrIpaBy IS HAJIEKHOTO  AOOTPAIFOBAHHS.
Tomy motpiOni 3minn no KVYmAIl, B sxux mnepeabaunTu mpaBo
KOMIIETEHTHOTO OpraHa BiANPABISATH CIPaBy AJIsl TOOTPALFOBAHHS, a
TaKOX YITKO BU3HAYUTH TaKi MiACTaBH,

Crarreto 283 KYnAII Bu3HaueHi BUMOTH OO0 (GOPMHU Ta 3MICTY
[IOCTAHOBM B CIpaBi NpO aaMIHICTpaTUBHE MPaBOMOPYIICHHS,
30KpeMa II0/0 HalWMeHyBaHHA OpraHy, IO pO3IJsAJaB CIIpaBy,
Mpi3BHINE, iIM’S Ta TO-0aThbKOBI 0COOW, IIOAO SKOi PO3TIISTHYTO
CIpaBy, AaTy ii PO3TISINy, aHKETHI JaHi, BCTAHOBJIIEHI OOCTaBUHM,
HOpMY TMpaBa, pIIIEHHS IO CYyTi CHpaBH, MOPAJOK 1 CTPOK ii
OCKapKEeHHS.

ITocTaHOBa TPOTOJNOMIYETHCS ONIpa3y >K INCIA BUXOAY CYAY i3
Hapaadoi kiMHaTH. KoIis pileHHs HaACHITIA€ThCS 3aiHTEPECOBAHIM
ocobamM mpoTAroM Tpbox AHIB. Ha mnpoxaHHs moTepminoro
3a3HAYEHUI MpoLecyalbHUM JOKYMEHT Yy TOH K€ CTpOK
HaJICWJIA€ThCS HoMy.

Orxe, caMe Ha CTajii PO3TIAMY CIpPaBH MPO aaMiHICTpaTHBHE
MIPaBOIOPYIIEHHS Ta BUHECEHHS MOCTAHOBH NMPUHAMAETHCS PIillICHHS
y CIpaBi, sIK¢ BIUIMBAE Ha TpaBa, CBOOOJIM Ta IHTEPECH YYACHUKIB
MIPOBAIXKCHHSI.

Y  mporokoni  mpo  anMIHICTpaTUBHE  MPaBOIMOPYIIECHHS
(IKCYIOTBCS JIMILIE BiIOMOCTI HPO BYMHEHHH NPOCTYNOK, a CcaM
MPOTOKOJI HiSIKMM YHHOM He BIUIMBAaE Ha MpaBa, CBOOOM Ta IHTEPECH
0CcO0H, SIKa TPUTATAETHCS IO aaMIHICTPATUBHOI BiAIOBINAILHOCTI,
TOMY OKPEMOMY OCKap KeHHIO He ITiJIJIsTaE.

247



9.4. OcobuBOCTI y4yacTi 3aXHCHUKA y IeperJyisiii cpas mpo
aAMiHicCTPaTUBHI TNPaBONOpPYLIEHHA Yy 3B’SI3KYy 3 OCKapP:KEHHAM
Ta BUKOHAHHS NMOCTAHOB

Cragis meperyisiay crpas Mpo aaMiHICTPaTHBHI MPaBOMOPYLISHHS
y 3B’SI3Ky 3 OCKapKEHHSM IOCTAHOBH HE 3aBXKAHM 3HAXOJUTHh CBOE
BHpaXEHHS, a/Ke € ¢akyIbTaTHBHOIW. He3Bakaroum Ha 11e, came B
il cTazil 3AiCHIOETRCS 3aXUCT IpaB, cBOOOA Ta iHTepeciB ocib. 3a
JOTIOMOTOI0  IHCTUTYTY OCKap)KEHHS TapaHTyeThCSl TOTPUMAHHS
OCHOBHHUX TPUHIIUITB TPOBAKCHHS. Ii ocobnusicTiO € Te, 1O
pilleHHS B y CHpaBi, y BHUMNAAKY yXBaJICHHS CyIOM amlelsIiiHHOl
IHCTaHIli € OCTaTOYHUM Ta OCKap)KCHHIO He mimsarac. Came Tomy
TaKOI0 BAXKITUBOIO € yUaCTh 3aXHUCHHUKA Y BKa3aHii CTaii.

OckapkeHHST TIOCTAaHOBH Y CHpaBi MpO  aaMiHICTpaTHBHI
MPaBONOPYILICHHS Ma€ 3HaYEHHS I MOXKJIMBOI peainizauii mpaBa Ha
3axucT. Lle € aieBUM 3aX0/10M AJIsl YCYHEHHS CYJOBUX (B TOMY YHUCIIi)
MOMMWJIOK Y 3aCTOCYBaHHI HOPM MaTepiaqbHOro mpasa. OcKap:keHHS
CHpUsie HAWUIIBUANIOMY BHIIPABICHHIO HENOJIKIB, AOMYHICHUX MpU
PO3TIISAII CTIPaBH, Ta € KOHTPOIIOIOYNM (DAKTOPOM OO0 OPraHiB, SKi
MAKOTh TOBHOBAKEHHS PO3IIIAIATH CIIPABH .

Komsrok A. T., beszenko B. M., Menpnuk P. C. BHOKpeMITIOIOT
TaKki OCHOBHI PHUCH amlemsI[ifHOrO MPOBa/DKCHHS: «aremsiiiiHa
MepeBipKa MOCTaHOB 1 yXBal € TapaHTi€l0 3M1MCHEHHs MpaBa Ha
CYJIOBH 3aXHUCT. SIKIIO CTOPOHM Ta 1HII 0COOH, 10 OepyTh y4acTh Y
CIpaBi, HE TOTOUKYIOTHCS 3 PIMIEHHSAM CyIy, TO 3a IX CKaproto
CIpaBa pO3TIANAETECA CYJOM amlemsIiiiHoi iHCTaHIi; mpeaMer
MIPOLIECY 3AIUIIAETHCS HE3MIHHUM: aleNslliiHa IHCTaHIisl pO3TIisiaae
JWIle BHUMOTHM, 3asBIieHI Yy Cyni mepmoi iHcTaHmii; mpu
amneJsifHOMY OCKap»KEeHHI pO3TJSII CHpaBH TMEPEHOCUTHCS 10
BHIIOTO Cy/y; Teperyisi IMOCTAaHOB 1 yXBaJl Yy alelauiiHOMY MOPAIAKY
€ 3aC060M CyIOBOTO HATJISLY BUIIOTO CYIy» .

' Topxa B.B. OckapieHHs IOCTAHOBM Yy CHOpaBi Mpo ajMiHiCTpaTHBHI

NIPAaBOIOPYLIEHHST SK €JIEMEHT TapaHTil peaii3amii mpaBa rpoMajsiH Ha 3aXucT /
IOpuanunuii Bicuk 3 (32) 2014. C.58.
2 AnminictpaTuBHuit mponec Ykpainn: [HaBu. moci6.] / Komsiok A. T., Bessenxo B.
M., Mensuuk P. C. Kuis: [Ipenenent, 2007. C. 421.

248



B. l'opkBa BBaxkae, 10 «OCKap:KEHHS MOCTAaHOBU y CIIpPaBi Mpo
aJMiHICTPATHBHI TPaBOMOPYLIEHHS MAa€ BaXIMBE 3HAYCHHSA IS
peamizamii rpoMajsHAMH TpaBa Ha 3aXUCT CBOIX iHTEpECiB, MO €
IOi€EBUM 3aXOJOM JJIsl YCYHEHHS NOMMJIOK Y 3aCTOCYBaHHI HOPM
MaTepianpHoro mpasa. OckapKeHHs — CHOpUs€  HaWIIBUALIOMY
BUMPABJICHHIO HEAOJIKIB, JOMYLUICHUX NPH PO3TJAI CIpaBH, Ta €
KOHTPOJIOIYMM  (PAKTOpPOM MO0 OpPTaHiB, SKi YIIOBHOBAKCHI
PO3IIISATH CIPABHU TIPO AAMIHICTPATUBHI PABOMOPYIIEHHS .

€.A. UepHymeHKo npo BUAINEHHS crenn(idHUX O3HAK aIleIsiii
3a3Havyae, M0 «HA TIJACTaBI aHajiily IOpPUAMYHOI JiTeparypH,
BHJIUTSIFOTBCS TaKi XapaKTEPUCTUKH ATleIISIIil; aresiilisl OAaeThCs Ha
pilleHHS cyay, sIKe He BCTYNWIO B 3aKOHHY CHIy; CIIpaBa 3a
ameTsIi€er0 MepeJacThCsl Ha PO3TIIS BUIIOTO CYJy; IMOJava aresiii
3YMOBITIOETECSI HEIMIPABIIIBHICTIO PIlIEHHS CyAy IepIioi iHCTaHII],
10 MPOSIBIISIETHCS, HA AYMKY 0coOH, fKa IOAA€ aneNsALiiiHy cKapry,
a00 B HEMPaBUJILHOMY BCTAHOBJICHHI ()aKTHUYHHMX OOCTaBHH CIIPaBH,
a00 B HEMPaBHJIBLHOMY 3aCTOCYBaHHI 3aKOHY; anelAlidiHuN CyJ Mpu
Meperisiii COpaBd po3MNAAac sSK MUTaHHS (akTy, TaK i MUTAHHA
mpaBa, TOOTO Ma€ MPaBO MEPEBIPUTH K IOPUANYHY, TaK 1 PaKTHIHY
CTOPOHH CIIpaBH B TOMY O00Cs3i, IO 1 CyJ mepmoi iHCTaHIIIi;
amnesIMiHHUM Ccyll B pe3yibTaTi pO3IJsiLy CIpPaBH, SK MPAaBUIIO, HE
Ma€ MpaBa MOBEPHYTH CHpaBy OO0 CyHy Nepuioi iHcTaHLii HAa HOBHM
pO3rJIsii 1 BHHECEHHS pillleHHs, a 3000B’s3aHUN BUHECTH HOBE
pilleHHs, [0 HE € XapaKTepHUM sl amlelsiiHHOro crnocody
OCKap)KEHHSI, BAKOHAHHS PIllICHHS, K€ OCKapKEHO B alleJsIiiHOMY
MOPSIAKY, NMPU3YIMHAETHCA (KpiM BUIAIKIB HETaMHOTO BUKOHAHHS
pIIIIEHHS); TIOBHOB&KEHHS AaMeNAliiHOTO CyIy TpH Teperisai
crpaBM OOMEXEHI OOBOJAMH amessIliiHOI CKaprd i NpeaMeToM
pimeHHst cyny mnepiioi iHcranuii. HoBi Bumorum, sxi He Oynu
MpeaMeToM pIlleHHs Cyoy Mepiioi iHcTaHmii, He MOXYTb OyTH
Mpen'sBieHlI B  amleNmsAlifHOMY IpPOBa/pKeHHI. AHami3 O3HaK
aneIsiiHOTO TPOBaKeHHs, naB €.A. UepHyIIeHKO MiACTaBH IS
BHCHOBKY, 110 CyTb aNnesIliHHOI0 MPOBAIKEHHS HOJIATAa€ B HOBOMY

IlopkaBa B.B. OckapkeHHs NOCTAaHOBM Yy CHpaBi HpO aJAMiHICTpaTHUBHI
NPaBOMOPYIICHHS SIK €JIEMEHT TapaHTil peanizalii mpaBa rpoMajisH Ha 3axXHCT.
IOpunnunmii Bicauk 3 (32). 2014. C. 58.
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(moBTOpHOMY)  pO3TJsAl 1 TEpeBHpPINIEHHI CIOpaBH  CyIOM
ameAIiiHOT 1HCTAHIIIT 1 M AKPECITUTH, 10 aleAIiiHe MPOBaKCHHS
y UUBUIBHHX CIpaBax, SK CTafisl LWBIIBHOTO TMPOLECy — €
JISUTBHICTIO CyAy amemsiiHol iHcTaHMLil, siKa TOPYIIY€EThCS JIUIIE 3a
amneJsiiHOI  CKaprolo  (amelsiiHUM  MOJaHHsAM) o0ci0, ski
mpUiAMaly y4acTh y po3IIIS/l CIpaBH y Cy.li MepuIol iHCTaHMIil, 1 sika
CIpsAMOBaHa Ha TIOBTOPHUI PO3TJIISA 1 BUPILMICHHS CIIPAaBH IO CYTi, 3
METOI0 TIEPEBIPKH  TMPABHIBLHOCTI  BCTAHOBIEHHS (aKTHIHUX
00CTaBWH CIIpaBW, 3aKOHHOCTiI i OOTPYHTOBAHOCTiI IOCTaHOB CYIY
nepmroi iHCTaHIii, SKi He HaOpald YUHHOCTI, B MeXaX JOBOJIB
anexAinHol CKaer»1 .

Crarrs 288 KVYnAIl mepenbavae mpaBo oci® Ha OCKap»KEeHHS
[IOCTAaHOB y CIHpaBi NpO agMiHICTpaTHBHE MPAaBOMOPYIIEHHS,
30KpeéMa Y BHKOHABYHHA KOMITET YHM CYA MOXYTh OYTH OCKapiKeHi
[TOCTaHOBH AJMIHICTPATHBHOI KOMICii; y BIAMOBITHY pany pillleHHS
BHKOHKOMY; 0 aIMiHICTPATHBHOT'O CyIy IIOCTaHOBHU Y CIIpaBax Ipo
HaKJIaJCHHS aIMIiHICTPaTHBHOTO CTSATHEHHS.

3a 3araqpHUM IPAaBUJIOM OCKap)KEHHsS PIILEHHS Peali30BYETHCS
IUISIXOM TIOAaHHS CKapru JIO OpraHy, IIO PO3TIISHYB CIPaBy Ta
npuiiHsaB pimeHHs. Taka ckapra Moxe OyTH NpHEAHAHA IO CIIPaBU
Ta HaJicaHa 3a MiJBiAOMYICTIO.

3acnyroBye Ha yBary TakoXX Te, LI0 MpPaBO OCKapKEHHS
MOCTAaHOBH y CHpaBi MPO aJMiHICTpaTUBHE MPaBOMOPYIICHHS (CT.
a TaKko)X MOTEPIUJIOMY y CTPOK NPOTSITOM JAECATH [HIB 3 IHSA
BHUHECEHHSI IOCTAaHOBU.

3a pesynpTaTaMH HEPETJSIy OCKap>KyBaHOTO PIIIEHHS B CIpaBi
Ipo aaMiHICTpAaTHBHE INPABOIOPYLICHHS BIANOBIZHUKA OpraH 4Yu
mocagoBa ocoba Mae TOBHOBXKEHHS MPHUHATH OIHE 3 TaKuX
pillieHb: 3alHIIeHHs TOCTAaHOBH 0e3 3MiH, a anessimiiHoi ckapru 0e3
3aJI0BOJICHHS; CKACOBY€ IIOCTAHOBY CYIy 1 HAQJICWJIa€ CIpaBy Ha
HOBHMH PO3IJISA; CKACOBYE IIOCTAHOBY CyIy 1 3aKpHBa€ CIpaBy;
3MIHIOE 3aXiJ] CTATHEHHS, OJTHAK, 00 CTATHEHHS He OyJI0 MOCHIICHO.

! Yepuymenko €.A. AnensuiiiHe OCKapKEHHS B LMBiIbHOMY mpoueci Ykpaimu:
aBroped. quc. Ha 3100yTTs HAyK. CTyIEHs KaH[. rop. Hayk: creil. 12.00.03. O., 2004.
C.12-13.
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SIKIo meperyagacTbesa CyoBe PIIIeHHS, TO amendmiiHa cKapra
MOke OyTH TOJaHa 4epe3 CyA IMepIIoi iHCTaHIl A0 BigMOBiTHOTO
aneIsiiHOTO CyQy. Y TakoMy pasi Cy[ mepioi iHCTaHIlii MpUeTHye
aneIsiiHy CKapry J0 CIpaBH, Ky HAJICUIIAE J0 aNeNsmiiHOro Cyay
MPOTSITOM TPHOX THIB.

Cyn amensmiifHOi  IHCTaHIli, 3a 3arajJlbHUM IPABUIOM,
YIOBHOBa)XCHUH PO3MNISHYTH BKa3aHy CIpaBy IPOTATOM IBaJLSTH
THIB. AJle TparuIIIOThCS BUTIAAKH, KOTU 00 €KTUBHO Opakye dacy
100 BYACHO 3aBEPIUTH PO3IIIA crpaBu. Hampukman, BiakiageHHS
pO3TIsAy CHpaBU y 3B’S3Ky 3 HESBKOI yYacHUKA NPOBAKEHHS,
HAJTO TPUBAIMK YaCc BPYYCHHS IOIITOBOTO IOBIJIOMJIEHHS TOIIIO.
ToMy mpomoHyemMO BHeCTH BignoBimHi 3MmiHM g0 KYnAI,
3017IBIIMBIIN CTPOK PO3TJIISIAY CIIPaBH.

VY pe3ynbTari meperisaay CHpaBd aneNsmiiHuN Cyll Mae TpaBo:
3QIUIIATH aNelsAiifiHy ckapry 0e3 3a0BOJIEHHsSI, a TIOCTAaHOBY CY.Iy
0e3 3MiH; CKacyBaTH IOCTaHOBY CYAy Ta 3aKPUTH IPOBAKCHHS;
CKacyBaTH NOCTAHOBY CYJy Ta NMPHUUHATH HOBY MOCTAHOBY; 3MIHUTH
IIOCTaHOBY.

I'maBoro 24-1KYnAIl Bu3HaueHO TpoHEAypYy MEperisiay
[IOCTAaHOBM Yy BHWITAJKy BCTAHOBJIEHHS MDKHAPOJHOIO CYJIOBOIO
YCTaHOBOIO MOPYIIEHHS YKpaiHO0 MIXKHAPOAHHUX 3000B’I3aHb.

CrI1aHO0 MPOOIEeMOI0 YKPATHCHKOTO CYJIOYUHCTBA 3aTHINAETHCS
BHKOHAHHS CYIOBUX PIIIICHB .

BuHeceHHs1 pilleHHS MICTUTh y cO0i JBa eTamnu: MPUHHATTS
pIIIeHHS Ta TOBEIEHHS HOTOo 10 BioMa.

BukoHaHHS ITOCTaHOB, SIKUMH 3aCTOCOBAaHO aJMiHICTPaTHBHI
CaHKINi € 3aBepIIaJLHOI0 CTATIEI0 aJMiHICTPATHBHO-AEIIKTHOTO
MPOBa/DKEHHS. Taki TIOCTAaHOBM OJHOYACHO € BHKOHABYHMH
JIOKyMEHTAMH".

3rinHo 3 Bumoramu KVYmAIIl, MomeHT HaOpaHHS MOCTaHOBOIO
guaHOCTI KYTAII 9iTKO HE BU3HAUEHUH, IO € CYyTTEBUM HEIOIKOM.

' Tnagyn O.3. IIpo6aeMHi acleKTH NPOBaIKEHHS Y CIpaBax Ipo aiMiHiCTpaTHBHI
KOPYILIiHHI IPaBONOpYIIeHHs. «Bicnuk Buwoi paou ocmuyii» Ne 3 (15) 2013. C. 41.
% Jlennc BopTHsK. XapaKTepHCTHKA POBAMKCHb Y CIPaBax IO aaMiHiCTpaTHBHI
NpPaBOMOPYIICHHS B  yMoBaX peQopMyBaHHS  aJAMIHICTPaTHBHOIO  IIpaBa.
ITionpuemnuymeo, 2ocnooapcmeo i npaso. 2009. Ne 10. C. 181
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IlocranoBa y cmpaBi mpo agMiHICTpaTHBHE NPaBOIOPYLICHHS, 3a
3arajJbHAM TIPAaBWIOM, IIUISITa€ BUKOHAHHIO 3 MOMEHTY 1l
BHHECEHHS

[ITo6 mocraHoBa Oyia 0OOB’S3KOBOIO JJII BHKOHAHHS, BOHA
noBuHHa HaOpatu unHHOCTI. Ha >xans, y KYnAII Ykpainu MomeHT
HaOpaHHS MOCTAHOBOK YMHHOCTI YiTKO HE BH3HAYEHO, 10, HA HAIIY
JYMKY, € 3Ha4HHM HeJ0IiKoM .

Tomy motpibHi 3miam o KYmAIll, skumu nepenbaywrth, o
MOCTAHOBA y CHpaBi MPO AAMIHICTPAaTHBHE NMPaBOMOPYILEHHsS HaOHpae
3aKOHHOI CHJIM 3 MOMEHTY 3aKiHUEHHs CTPOKY Ha OCKap)KeHHs abo
micis i1 meperyiaay 3a pe3yiabTaTaMy OCKapKeHHS.

Ha nymky T. Pynenko, «BUKOHaBUYE TIPOBAPKEHHS € 3aKPITNIEHUM
3aKOHOM TOPSAKOM, 32 SIKOTO OOOB’SI3KH, MIATBEPIUKEHI pilIEHHIM
oprany (IocajoBoi0 0co0010), YIIOBHOBAXECHUM PO3TISAATH CIIPABU
TIPO aIMIHICTPATHBHI PABOMOPYIICHHS, BHKOHYIOThCS IPUMYCOBO» .

Ortuak H.. 3a3Hauae, 110 «BUKOHABYE MPOBAKEHHS Yy CHpaBax
NpoO aAMIHICTPAaTUBHI NPAaBONOPYILEHHS K CTalisl aAMiHICTPaTHBHOIO
TIPOLIECY — I1e IMHAMIYHA CYKYTTHICT 3aKPIIUICHUX B aJIMIHICTPATUBHO-TIPABOBIX
HOpMax croco0iB, MeToaiB, (opM, IO BHU3HAYAIOTH OOOB’S3KOBE
3MIACHEHHS TIPOLIEILYPHO-TIPOLIECYATbHIX BHUMOT, SIKi BiOOpa)karoTh
MPOCTOPOBO-YacOBI 0COOIMBOCTI MPOLECYalbHOI MisSUIBHOCTI OpraHiB
BHKOHABYOI BJagM Ta IX IocamoBux oci0. Bkaszana IisUIbHICTH
CIpsSIMOBaHAa Ha peaji3allif0 IXHbOI KOMITETEHIIIi, MPOIeCyaIbHOTO
MPaBOBOTO CTaTycy Gi3MYHUX Ta MOPUANYHUX OCI0 1 po3risag
IHAWBIAyaJIbHO-KOHKPETHUX cIpaB y cdepi peanizamii HOCTaHOB Y
crpaBax Mpo aAMIHICTpaTUBHI NpaBONMOpYIIEHHS. BukoHaBue
MIPOBAPKEHHS Yy CIpaBax Mpo aMIHICTPaTHBHI MPAaBONOPYIIECHHS 5K
CTaJlis MPOBAKEHHS XapaKTePU3Y€ETHCS: 3aBIAaHHAMH 1 QYHKITiSIMH,
crie(ikoI0 MPaBOBOI'O CTAHOBHIIA YYACHUKIB MPOLIECY; CHELM(IUHICTIO
3MIACHIOBAHUX OMEpalid Ta XapaKTepoM OPUAUYHUX HACIIJIKIB;
OCOONMBOCTAMY  3aKpIIDIEHWX Yy TPOLECyaJbHOMY JIOKYyMEHTI

! Kiganos C. B., Bina JI. P. Aqminicrparusse npaso Ykpainn. Oneca., 2002. C.72.
% Pexynenxo TersiHa. BUKOHABUE TPOBA/KEHHS y CIPABax Mpo aaMiHiCTpaTHBHI
npaBonopyuenHs. /lionpuemnuymao, eocnooapcmeo i npaso. Ne5.2019. C. 170.
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MaTepiabHO-PAaBOBUX  PEe3yJIbTaTiB NPUMYCOBOTO  BUKOHAHHS
pIIIEHb IOPHUCIOMKIIHHUX OpraHiB Mmoo e(peKTUBHOI opraHizamii
3aXUCTy TpaB Ta 3aKOHHHUX IHTEPECiB yYacCHUKIB BHKOHABUOTO
TIPOBAKEHHS .

[MocranoBa y cmpaBi Mpo aAMiHICTpPAaTHBHE IPAaBOMNOPYIIECHHS,
SIKOFO HAKJIAJIEHO aJIMIHICTPAaTUBHE CTATHEHHS, IiIATa€ BUKOHAHHIO
HeraiHo Ticis ii mporoyomeHHs. Y BUMAIKY, SKIIO TIOCTaHOBA Oyze
OCKap’KeHa, BOHA IMiUIArae BUKOHAHHIO MICJIS 3aIMIICHHS cKapru 0e3
3MiH.

3a 3aranbHAM MpaBWjIOM mmTpad TOBHHEH OYTH OIUTAYSHHUH
[IPAaBOMOPYIIHUKOM MPOTATOM I’ SITHAALSMTH AHIB 3 4acy OTPUMAHHS
HHUM [TIOCTAHOBH PO HaKIaAeHHs mrpady.

VYV BuUmajaKy, SKINO IPABONOPYIUHUK y BU3HAYEHUNW CTPOK HE
OIUIATUTH CyMy ITpady, MMOCTaHOBAa TPO HAKIAJCHHS ITpady
noBuHHa OyTHW HajiciaHa Al IPUMYCOBOTO BHKOHAHHA [0
BiJNIOBIAHOTO OpraHy JAEp>KaBHOI BUKOHABYOI CIY>KOH, SIK MPaBUIIO,
3a  MicUeM TpOXKHBaHHSA [OpYLIHWKA, poboTm abo  3a
MICIIE3HAXOMKEHHAM HOro MaiHa.

Sxmo  oco0y  mo30aBieHO ~ CyIOM ~— TpaBa  KepyBaHHS
TPaHCIOPTHUMHU 3aco0aMH, TO Taka IIOCTAHOBA BHUKOHYETHCS
opranamu HarrioHanbpHOT momiii.

[HKONMM Ccymu  YXBATIOIOTH TIOCTAHOBH IPO  HAKJIAJACHHS
aJIMiHICTPATUBHOTO CTSATHEHHS Y BHII TPOMAJICEKHUX poOIT. Y mpomy
BUIAJIKY TaKUX 0Ci0 3aydarh A0 CyCHiIbHO KOPUCHOI Iparii.

3a yac BinOyBaHHS 0c000I0 MMOKApaHHS y BH/I BUIPABHUX POOIT 3
1oro 3apo0iTKy 3/1ICHIOIOTHCS BilpaxyBaHHS.

VY BUNAAKy NPUMHATTS [IOCTAHOBH PO HAKJIAIEHHS CTSATHEHHS Y
BUAl CYCHIIBHO KOPHCHUX POOIT, MOPYLIHHK 3aly4yaeThCcs [0
CYCHUIBHO KOPUCHOT Mpatli.

Orxe, cramis Teperasgy chmpaB Mpo  aaMiHICTpaTHBHI
[IPABONOPYILICHHS y 3B’SI3Ky 3 OCKapXCHHSIM IIOCTAaHOBU HE 3aBXXIU

' Oruak H.S1. IIpaBoBe 3a6e3meueHHs BHKOHABYOIO MPOBAKCHHS Y CIIPABaX IPO
aIIMIHICTPATHBHI IPABONOPYIIEHHS : aBTOped. IKC. Ha 3400y TTs HAyK. CTYICHS KaH/I.
Opun. nayk : 12.00.07. JIsBi, 2012. C.10.
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3HAaXOJUTh CBOE BHUPAXCHHS, ake € (aKyJIbTaTUBHOIO. 3a
JOTIOMOTOI0  IHCTHTYTy OCKAap)KEHHS TapaHTyeThCS JOTPUMAHHS
OCHOBHHX NPHHIIMIIB IPOBA/DKEHHS, PEali3y€eThCsl MPaBO Ha 3aXHCT,
YCYBalOTbCS TOMMJIKM IPAaBO3aCTOCOBHHX OprafiB. Y BHUIAIKy
OCKap)KeHHS TIOCTaHOBHM IO CYAy amnelsniiiHol iHcTtaHuii Horo
pIIIEHHS € OCTAaTOYHUM Ta OCKap)KeHHIO He mimmsrae. Came TOMy
TaKOI0 BAXKITUBOIO € yUaCTh 3aXHMCHHUKA Y BKa3aHii CTaii.
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TEMA 10. JIAJBHICTDb AJIBOKATA IIOJ0 HAJAHHA
IPABOBOI JOIIOMOI'H Y C®EPI IIPABOBOI'O
PEI'YJIOBAHHS OCOBUCTUX HEMAMHOBHUX ITPAB
HOAPYXIKA

10.1. Tlousmms ma npunyunu cyocudiapHozo 3aCmocy8aHHs
HOPM YUBLILHO2O CYOOUUHCIBA 00 CIMEUH020 3aKOHO0A8CMEA.

10.2. Ocobaueocmi OisnbHocmi adsokama y CHNpasax npo
PO3IpBaAHHS W00y

10.3. Cnocobu 3axucmy ma OXOpOHU CIMEUHUX npag ma
inmepecis. IlpedcmasHuymeo aod8oKamMom CHMOpPIH y CYOO8OMY
npouyeci.

10.4 .Camo3zaxucm cimeunux npas.

10.5. Ilpasozaxucua  Qyukyis adsokamypu 8  CIMEUHUX
npagoBiOHOCUHAX.

10.1. IloHATTS Ta NPUHUMIHN CYOCHIIapHOIO 3aCTOCYBAHHS
HOPM LIMBIiTBHOTO CyJOYHMHCTBA /10 CiMelHOr0 3aKOHOAABCTBA

XapaKkTepHOIO PUCOI0 MHUBUIFHOTO 3aKOHOJABCTBA € T€, 10 BOHO
peryioe 0coOuCTI HeMalfHOBI Ta MaifHOBI BITHOCHHH, TPHITY CKAIOUU
PIBHICTh CTOPIH IIMX BiTHOCHH 1 JO3BOJISIOYM IM CAMHM BHU3HAYUTH
CBOI TIpaBa Ta O0OB’SI3KM B MEKax, BCTAHOBJICHUX 3aKOHOM, IO HE
MOJKHA CKa3aTH MPO KPUMiHAIbHE npouecyaanel.

3acTocyBaHHST MEXaHI3My CyOCHIiapHOTO 3acTOCYBaHHS HOPM
LIMBITFHOTO 3aKOHOJIABCTBA JIOMYCKAETHCS 3 METOI0 BPETYIIOBAHHA
cimelin Hux BigHOCcHH. CT. 8 CiMeHHOTO KOJIeKCy YKpaiHH BHXOIHUTH
i3 3aralbHOr0 TpaBWjia Mpo JOMYCTHUMICTh CyOcHIiapHOTO
3aCTOCYBaHHS HOPM IIMBUIBHOTO 3aKOHOJABCTBAa JIO CiMEHHUX
BIIHOCHH, AKIIO TaKe 3aCTOCYBAaHHS HE CYNEPEYUTh CYTi CIMEHHUX
BimHOCcHH. CyTh CIMEHHMX BiJJHOCHUH, SIKC B JISIKUX BHIIQJIKaX MOXE
MEPelIKO/KATH  3aCTOCYBAHHIO 110 HHUX HOPM  I[IMBUIBHOTO

! @aciit B.b. CyGcuiiapse 3aCTOCYBaHHS HOPM LHMBIIBHOIO 3aKOHOIABCTBA 10
KPHUMiHAJIBHO-NIPOLIECYaIbHUX BIJIHOCHH. URL:
http://www.law.nau.edu.ua/images/Nauka/Naukovij_jurnal/2017/statji n 3 44 201
7/27.pdf
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3aKOHO/IaBCTBA, TMOJATAaE B TMOOYNOBI CIMEWHWX BITHOCHH Ha
MOYYTTSAX B3a€EMHOI IOBaru, B3a€MOJOIOMOTH 1 BIiJOBIJAJIBHOCTI
nepex cim’ero Bcix 1i wieni ' . Jig MOBHOTO i aJeKBaTHOrO
TOCIIKEHHST CyOCHIIapHOTO 3aCTOCYBaHHS HOPM  ITUBLIHHOTO
3aKOHOJIaBCTBA JI0 CIMEWHUX BIJIHOCHH HEOOXIIHO MPOBECTH aHAJI3
HACTYITHUX IMUTaHb: 3aCTOCYBaHHS I[MBLIBHOTO 3aKOHOAABCTBA IMPH
3MIACHEHH] TMOAPYXOKSIM TIpaBa BIIACHOCTI, IMPaBO CIIIBHOI Ta
ocobmucToi TPUBATHOI  BIACHOCTI, 3aCTOCYBaHHS LWBIIHHOTO
3aKOHOJ/IaBCTBA IO JOTOBIPHUX CIMEWHUX BIJHOCHH, 3aCTOCYBaHHS
OKPEeMHUX NHBUTICTHYHUX MPAaBOBUX IHCTUTYTIB y CiMEHHOMY TpaBi
Ykpainu.

10.2. OcobsmBocTi AiIIHOCTI aJBOKaTa y chopaBax Mpo
po3ipBaHHsA HLTIO0Y

VY mpouecyanpHi Teopii HeMae €IHOCTI IIOJO MOHATTA Ta CYTi
MpEeNCTaBHUNITBA.  [IpeACTaBHUIITBO  pPO3MIAHAETbCs 1 5K
MIPaBOBITHOCHHM, Yepe3 sIKi 0JHa ocoda (TMpeCTaBHUK) BUKOHYE B
MeKax CBOIX ITOBHOBa)KEHb MpOLecyallbHi /il BiJl iMEeHi Ta iHTepecax
1HII01 0c061/12, 1 K caMma JISUTBbHICTH TPEICTaBHUKA, BUNHEHHS HUM
MIEBHUX TPOIECYATbHUX N BiJ IMEHI Ta B iHTepecax iHIIO1 ocobu”.
MeTtr cydacHOTO MpOILECYyaJbHOTO MpPEACTABHHULTBA alBOKaTa Y
crpaBax MNpoO PO3ipBaHHSA LUIIO0Y, MOXKE PpO3IIAJAETHCI 1 SIK
3amobiraHHs ~ TOPYHIEHHIO  TPOIECyallbHUX  TpaB  0coOw,
MIPEACTABHUIITBO 1HTEPECIB SAKOI 3AIMCHIOETRCS, 1 K CIIPHUSHHS CyIy
B 3’siCyBaHHI OOCTAaBMH CHpPAaBH UM BCTAHOBJICHHI AIMCHHUX IpaB Ta
06OB’A3KiB CTOpIH, OMOMOra Cyay y 3iiiCHeHHi mpaBocyans’, a6o

' @aciit B.B. IHCTHTYT CyGCHIiapHOrO 3aCTOCYBAHHS HOPM ILHMBLIBHOIO

3aKOHO/IaBCTBA B cimMeitHuX HpPaBOBITHOCHHAX. URL:
https://dspace.onua.edu.ua/server/api/core/bitstreams/9c2b3258-0520-4163-9e¢54-1a7
da30b4ddf/content
% luBinbHuit nporec YkpaiHu. AKaJeMidHUN Kypc : Miapyd. U CTYI. FOPHI. CIIell.
BHII. HaB4. 3aKI. : Bumasens C.5. dypca: KHT, 2016.  C 509.
3dypca C.51. Horapianbie mpouecyanbie NPEACTABHUITRO: MiACTABY BHHHKHEHHS
Ta 0COONUBOCTI 3MIHCHEHHS NPEACTABHUITBA 3a 3aKoHOM// Bicuux Kuiecvkoco
yuisepcumemy im. T. Lllesuenxa. Bun. Ne 89. 2016. C 236.
*Teprumnixos B.1. Llusinsuuii mponec Yxpainu (1exuii) / B.1. Teprummikos. Xapkis
: CIIA ©O Banusapuyk H.M., 2016. C 171.
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K K HaJaHHS NPaBOBOi JOMOMOTH ' Haii6inem MOUIUPEHOIO
JYMKOIO IIOJ0 TaKOi METU € Ta, IO MPEICTaBHUK Ji€ B MpOIeci 3
3arajJbHOI0 METOI0 CHPHSIHHS 0co0i B peanmizamii HamgaHuX I
mporecyalbHUX TpaB 1 BUKOHAHHI MOKIAACHWX Ha  Hel
MPOLECYaTbHUX OO0OB’SA3KIB IUISIXOM YYHUHEHHS MPEICTAaBHUKOM
BH3HAYEHUX NPOIIECYAITBHUX JTiH.

AJBOKAT, SIK TMPEACTAaBHUK Yy CIpaBax MIpO pO3ipBaHHS MUTIOOY
JIOTIOMarae Cymy B 3’sCyBaHHI OOCTaBWH CIIpaBH YU BCTAHOBJICHHI
IificHUX mpaB Ta 0OOB’SI3KiB CTOPiH, ajie¢ B TOMY BUIAAKy, KOJIU IIe
BiJIMIOBia€e iHTEpecaM 0CcoOM, SIKy BiH mpeacTaBise. s oTpuMaHHs
aIIBOKATOM PEATBHOI ITUBIIHHO-TIPONIECYATBHOI JAI€3MATHOCTI, TOOTO
CTaTycy IMBUILHOTO TPOLECYaNbHOTO IMpeACTaBHUKA 0co0Ou, Homy
HEOOXiZIHO  HAJIEKHUM  YHHOM  3aKPIIUTH  TOBHOBAXKEHHS.
OTprMaHHS aJIBOKaTOM CTaTyCy NpeACTaBHUKAa OCOOW B TIpoIeci i
HaJJIEHHS HOro NpoIleCyalbHUMU TIpaBaMu 1 000B’I3KaMH 3aJICKHUTh
BiJl MOMEHTY O(OpPMIICHHSI HOTO MOBHOBaXK€Hb. AJIBOKAT y CIIpaBax
PO po3ipBaHHS OUTIOOY € YYaCHUKOM CIIPaBH, BiH HaAUISETHCA
3araJbHUMHU TpaBaMd Ta OOOB’SI3KAMH, a TaKOX CHEIliaTbHIMH.
AJBOKAT HAIUISEThCA CHEIiaIbHUMU NpodeciiHUMHU TpaBa i
00O0B’sI3kaMi 3 MOMEHTy oTpuMaHHs CBilONTBa TPO 3aWHATTA
aIBOKATCHKOI AISIIIBHOCTI.

Hananns x oco0i mpaBoOBOI TOMIOMOTH PO3TJISAAETHCS SKIIO HE
JIPYTOPSTHOKO, TO OAHIEIO 3 TOAATKOBUX (PYHKIIIH TpecTaBHULITBA. |
e HayeOTO HE € JWBHUM 3 OIJIAy Ha Te, MO I1HCTHTYT
MIPEACTAaBHUIITBA CHPSIMOBAHWM Ha 3a0e3MedYeHHS 30BCIM IHIIUX
noTped — YUMHEHHs NMPEeICTaBHUKOM IpoLecyalbHUX Ail Bin iMeHi
0co0w, Ky BiH MPEICTaBIIIE.

Ha »xanmp, HI B Teopii, HI Ha TpaKTUIi HE BUPOOJEHI €IuHI
MIXOH JI0 HAJISKHOCTI 0()OPMIICHHS MPOLECYaTbHUX MTOBHOBAXCHb
anaBokara. Hespakatoum Ha Te, M0 B OUIBIIOCTI MPOILECYaTbHUX
ramy3sx mpaBa JOCHTb YITKO MPOIMCAHi IMiJICTaBH 1 TOKYMEHTH, IO
MiATBEPPKYIOTh TTOBHOBA)XKCHHS a/IBOKATa, 3yCTPIUalOThCs BUIAJIKH,
KOJIM CyOu Ta IiHII YCTaHOBM 1 opraizamii OesmiacTaBHO He

! TIpoGnemu Teopii Ta MpaKTHKH LUBiIBHOTO CyZOdYMHCTBA : MoHorpadbis / B.B.
Komapog, B.I. Teprumnikos, B.B. Bapankosa Ta iH.; 3a 3ar. pea. B.B. Komaposa.—
Xapkis : XapkiB ropuaunanuii. 2016. C 745.
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BU3HAIOTHh NPUHATICIKHICTh OQOPMIICHHSI TOBHOBaKEHb aJJBOKATa HA
MiJCTaBl THUX YW IHIIMX JOKYMEHTIB. Tak, MONIMpPEHi BUNAIKH
HEBU3HAHHS CyJlaMH CTaTyCy aJIBOKaTa SK MpeICTaBHUKA Ha OCHOBI
oOpMIICHHSI HIM CBOiX ITOBHOBaXXEHB 3T1THO 3 JOBIpEHICTIO ab0 XK,
HaBMAaKH, BUMAraloTh JOJATKOBOTO IMOJAHHS aIBOKAaTOM JOPYYEHHS
(abo opmepa) [0 BKE MOAAHOIO HUM JIOTOBOPY IIpO HAaJaHHS
FOPUIUIHIX (aIBOKATCHKUX) ITOCITYT.

JoroBip mpo HagaHHSI MPABOBOI JOMOMOTH BHUHHUKAIOTH,
3MIHIOIOTBCSI Ta NPUIHMHAETHCA LUBUIBHI MpaBa Ta IOPUAHYHI
000B’SI3KM HOTO Cy0’€KTIB, Y HBOMY KOHKPETHU3YEThCS IXHIH 3MICT,
BHU3HAYAIOTBCSI BUAM  3a0€3MeYeHHS BHKOHAHHS  3a3HAYCHUX
3000B’13aHB .

BinMexyBaHHS  IpaBO3aCTyIHHMITBA Bil  0€3MOCEPEIHBOTO
MIPE/ICTABHUIITBA Ma€ JIOCHTH BEJHKE TEOPETHYHE Ta HE MEHIIe
MpakTUYHE 3HAueHHA. YTiM, HE MOKHa HE 3BEPHYTH yBary Ha
(GakTHYHY  HENPUHHATHICTE  TAaKOro  MiAXOAY A0  aHalizy
MPEICTABHUITBA 3 TOYKH 30py CYYacCHOTO IIPOILECyabHOTO
3aKkoHOMaBcTBa. CHOTOAHINIHIA  TPENCTAaBHUK  ONHOYACHO 13
3aMilIEHHSIM JOBIpUTENS MOXe OyTH MPaBO3aCTYIMHHUKOM B acIeKTi
PO3YMiHHS HOTO SIK OCOOM, SKa HaJa€ MPaBOBY IOIOMOTY, TOOTO
JNISUTBHOCTI OO  MPaBO3acTyNHHUITBA Ta  MPEACTABHUITBA
nepecikaloTbess MK c00010: HEMae YITKOTO pO3MEXYBaHHS B
JISUTBHOCTI CYy4YacHOTo NPEACTaBHHKAa MK CKIAJ0BOI0 YaCTHHOIO
HOTO AisLTBHOCTI,