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LEGAL PROVISION OF SOCIAL PROTECTION OF EMPLOYEES
IN THE CONDITIONS OF MARTIAL LAW

Purpose. To study changes in legal provisions regarding social protection of employees because of legal restrictions put into
effect during martial law. To develop recommendations for clarifying the legal provisions of specified restrictions. To propose ways
and directions of strengthening protection of the social rights of employees (SRE).

Methodology. General and special methods of cognition are used: hermeneutic method — for the interpretation of legal provi-
sions of legislative acts, which regulate legal provision of SRE; analysis and synthesis — to study changes in legal provision of SRE;
induction and deduction — to develop recommendation on clarifying the legal provisions of normative restrictions on SRE: ana-
Iytical, formal legal and special legal methods — to determine the ways and directions of strengthening protection of SRE.

Findings. The changes in the legal framework for the protection of SRE because of legal restrictions put into effect during
martial law are studied and presence of some inconsistencies in legal provisions is indicated, which requires clarification of new
legal concepts and the application of indicating norms. The need for a well-founded implementation of a dispositive approach to
rules for protection of SRE is pointed out and as well as for an imperative approach to the rules that the employer must follow. It
is proposed to weaken the tendency to oust collective agreements from the legal field. Normalization of feedback between legisla-
tors and public organizations and trade unions is proposed.

Originality. Insufficiency of the legal conditions-indicators in normative-legislative field regarding introduction of SRE nar-
rowing and limitation of the legal possibilities for their protection are pointed out. Recommendations to clarify the legal provisions
of regulatory restrictions of SRE are developed. Ways and directions of strengthening the protection of SRE are proposed.

Practical value. The introduction of indicating norms and the implementation of the proposed recommendations will contrib-

ute to the strengthening of SRE protection.

Keywords: legal support, social protection of employees, conditions of martial law, the regulatory and legal field

Introduction. The introduction of martial law and the nor-
mative legal acts regarding the peculiarities of the realization
of the legitimate interests of citizens in these conditions sig-
nificantly limits the social rights of workers. Restrictions intro-
duced by the specified normative legal acts are applied taking
into account the priority of public interests and the preserva-
tion of statehood under conditions of war. Accomplishing
these tasks requires unpopular decisions regarding the narrow-
ing of social rights.

This is caused, first of all, by the limitations of the basic
norms of the Constitution of Ukraine, in particular, those pro-
mulgated in Article 43 regarding the right to work, Article 44
regarding the protection of the rights of the working popula-
tion; Article 53 regarding the right to education, etc.

Significant changes adopted in 2022 (the latest — No. 2849-
IX dated 13.12.2022) to Law of Ukraine No. 389-VIII “On the
Legal Regime of Martial Law” also lead to restrictions on the
social rights of workers. First of all, this concerns Article 8 of
the Law of Ukraine No. 389-VIII “Measures of the Legal Re-
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gime of Martial Law”. Also, according to the specified chang-
es, restrictions on the rights of workers are introduced and
other “peculiarities of the organization of labor relations” are
introduced in the Law of Ukraine No. 2136-IX “On the Orga-
nization of Labor Relations in the Conditions of Martial
Law”.

This indicates radical changes in the regulatory and legal
field, which lead, in particular, to a significant narrowing of
the possibilities of protecting the social rights of workers in a
special period. Therefore, these changes require a detailed
study by legal experts and human rights defenders in order to
prevent an unjustified reduction of the interests of working
citizens of Ukraine. Also, changes in the regulatory and legal
field require improvement of the existing legal mechanisms for
the protection of social rights and clarification of the intro-
duced legal norms to eliminate differences in their interpreta-
tion by the parties to court proceedings.

Ensuring the appropriate level of social rights of employees
requires the joint efforts of state institutions, management, en-
terprise owners who should be interested in providing produc-
tion with labor during the special period and after its end,
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trade unions and public organizations, which should form co-
ordinated requirements for ensuring these rights in a norma-
tive and legal field.

Literature review. The importance of the problem of legal
provision of social protection of workers in the conditions of
martial law is indicated by the significant attention of scientists
to its various aspects. Thus, Chernous [1], using the example
of the restriction of the constitutional right of employees to
rest during martial law, points to the dichotomy of legal pro-
tection of the social rights of consumers and the interests of
ensuring the functioning of industries and the economy as a
whole. At the same time, it is claimed that the narrowing of the
social rights of employees must be substantiated and comply
with the provisions of the laws that regulate legal relations un-
der martial law. The requirement for legal specification of legal
restrictions of social rights implicitly formulated in [1] is de-
tailed in the presented study.

Panasiuk, et al. [2] conducted a more extensive analysis of
the constitutional rights of workers under martial law. The
state of ensuring the specified rights and the difficulties of their
legal protection under the conditions of legislative restrictions
were also studied. It is indicated that, despite the conditions of
martial law, social protection, protection of constitutional
rights should be the absolute priority of state and legal struc-
tures. This conclusion became the dominant thesis of the pre-
sented research.

Spytska [3] points out the gaps in the legal regulation of
labor relations with some categories of employees of enterpris-
es in wartime conditions, first of all, in relation to military per-
sonnel and volunteers, the non-observance of whose social
rights leads to a violation of the principle of social justice. To
reduce the level of social tension in these issues, it is proposed
to develop a mechanism for taking into account comments to
new legislative acts regulating labor relations under martial
law, which will contribute to the expansion of social partner-
ship and the protection of the social rights of the specified cat-
egories of workers.

Pankova and Kasperovich [4] studied the legal protection
of the social aspects of the activities of digital platform workers
in a special period. This IT sector, on the one hand, is an ex-
ample of effective work under martial law; on the other hand,
as it is indicated by the research by Pankova and Kasperovich
[4], there is social insecurity of employees of digital platforms
due to a large degree of legal irregularity of their labor rela-
tions, which is significantly strengthened by recent changes in
legislation. This leads to: a significant level of shadowing of the
industry; lack of regulation of rights and uncertainty of the sta-
tus of workers in this sector; legal unsettled liability of employ-
ers for failure to provide social protection for employees; legal
narrowing of the significance of collective contracts to protect
the interests of platform workers [4]. All of the above indicates
the presence of gaps in the regulatory and legal provision of
social protection of workers during martial law.

Prytyka, and others [5] studied in detail various aspects of
temporary restriction of social and constitutional rights due to
the effects of martial law restrictions. The introduction of the
peculiarities is pointed out as to “suspension of labor relations,
changes in the jurisdiction of courts and the possibility of jus-
tice” and others, which, according to the conclusion by Pry-
tyka, et al. [5], complicates the legal protection of the social
rights of employees. Measures to solve these issues are pro-
posed, some of them are considered in the presented study.

The issue of protection of the basic social human being —
the right to work — arises especially acutely during active hos-
tilities on the territory of the country. This issue, in particular,
is researched in the article by Zanfirova [6], which points out
the main contradiction in the provision of social and constitu-
tional rights during martial law, which is that, on the one hand,
all people should have freedom of labor, but during war for
social needs in the legal field labor service is normalized, which
has all the signs of forced labor, which contradicts the Consti-

tution and, accordingly, this provision needs to be clarified in
the main Law of the country. According to the conclusion of
Zanfirova [6], legal settlement of the specified problem is
needed, which will reduce the level of subjectivity in the as-
sessment of labor service under martial law. This confirms the
need to introduce clarifications to regulatory legal acts of a
special period, even regarding their main provisions, and this
is considered in the presented study.

Pylypenko, and others [7] also analyzed changes in the la-
bor legislation of Ukraine during the introduction of martial
law. It is indicated that even the introduction of restrictions on
the rights of workers in view of the priority of ensuring public
needs and interests of the state should not violate the estab-
lished regulatory and legal order in the regulation of individual
and collective labor relations and should comply with the
norms of international law. Pylypenko, and others [7] indi-
cated the trends of changes in labor law under martial law con-
ditions: “establishment of certain restrictions and features of
the organization of labor relations with an emphasis on the
realization of state needs; implementation of mobile legal
mechanisms to realize the right to work; expansion of the con-
tractual principles of regulation of labor relations; strengthen-
ing the protection of the labor rights of workers, primarily
those who were mobilized”. The presented study pays atten-
tion to the indicated trends.

Also, the article by Yaroshenko and Lutsenko [8] indicates
that in order to ensure the basic social needs in the conditions
of martial law, the labor relations of workers need protection
and legal regulation. Yaroshenko and Lutsenko [8], using a
qualitative analysis of legislation and statistical data, proved
that the legal regulation of social protection in the case of the
need to change labor relations under martial law “does not
keep up with the levels of flexibility and timeliness necessary
for an effective response to the ongoing crisis”. This thesis is
developed in the presented study.

Bortnyk’s article [9] states that at present there is a leveling
of the “Code of Labor Laws” as a basic legal instrument for
regulating relations between employees and employers. It was
noted that due to certain circumstances, the Code of Labor
Laws (hereinafter — the Labor Code) of Ukraine “nowadays
does not fulfill the role of the main act of labor legislation”.
This legal conflict under the conditions of martial law is exac-
erbated by the introduction of changes to the Labor Code of
Ukraine, which have insufficiently regulated provisions, which
complicates the protection of the social rights of workers [9].
This is confirmed in the presented study.

Mashkov, et al. [10] stated that full-scale military opera-
tions significantly complicated the legal relationship between
employees and employers. It is indicated that the implementa-
tion of the Law of Ukraine No. 2136 “On the Organization of
Labor Relations in the Conditions of Martial Law” determines
its priority over other normative legal acts in the sphere of em-
ployment, the legal basis of new, atypical for peacetime forms
of work is studied and the need for social protection of workers
under these forms is indicated [10]. Law of Ukraine No. 2136
is a really important legal document, but the thesis about its
“priority” [10] in the legislative field is questionable.

This is confirmed in the article by Hryshyna, et al. [11]
where, in particular, it is indicated that the introduction of
changes to the normative legal field should not change the es-
tablished legal approach to the regulation of relations between
employees and employers and should protect the rights of the
working population. Also Hryshyna, et al. [11] studied the
trends of labor law changes during full-scale military opera-
tions on the territory of the country. In particular, the trends
regarding the provision of “minimum labor guarantees” are
highlighted; protection of the labor rights of the working popu-
lation, provision of guarantees for their provision; expansion of
the scope of contract law to regulate relations between employ-
ees and employers. It is worth pointing out a certain inconsis-
tency of theses regarding the provision of “minimum labor
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guarantees” and “strengthening the protection of the labor
rights of the working population”. The thesis on expanding the
scope of contract law to regulate relations between employees
and employers is taken into account in the presented study.
This thesis is revealed in more detail in the article by Oliukha,
et al. [12] where it is indicated that in a special period the col-
lective agreement should take on the features of the main legal
instrument “ensuring the stability of the enterprise’s activity in
the conditions of martial law” and, accordingly, protecting the
social rights of employees at this enterprise.

The review of the literary sources, on the one hand, made
it possible to identify the priority directions for studying the
problem of protecting the social rights of workers under mar-
tial law, and on the other hand, to establish the need for an
in-depth study of the specified directions and to develop ways
to strengthen the protection of the social rights of workers on
its basis.

Purpose. To study changes in legal provisions regarding
the social protection of employees as a result of legal restric-
tions put into effect during martial law. To develop recommen-
dations for clarifying the legal provisions of the specified re-
strictions. To propose ways and directions of strengthening the
protection of the social rights of employees.

Methods. General scientific and special methods of cogni-
tion were used in the study. The hermeneutic method is used
to interpret the legal provisions of legislative acts that regulate
the legal provision of social protection of employees. First of
all, this refers to regulatory restrictions put into effect during
martial law. The method of analysis and synthesis is applied to
the study on changes in legal provisions regarding the social
protection of employees. The method of induction and deduc-
tion was introduced to develop recommendations for clarify-
ing the legal provisions of normative restrictions on social
rights. Analytical, formal-legal and special-legal methods are
used to determine the ways and directions of strengthening the
protection of the social rights of employees.

Results. The problem of legal provision of social protec-
tion for employees of Ukrainian enterprises in the conditions
of martial law has several dimensions, in particular: regarding
the improvement of the regulatory and legal field on this issue
[13]; the need to develop a theoretical basis [14]; taking into
account the peculiarities of protection in judicial practice un-
der the specified conditions [15].

The acuteness of the problem lies in the fact that it is nec-
essary to accelerate the solution of this problem in all the indi-
cated directions due to the significant need to protect public
interests and preserve statehood under conditions of war, and
the solution of the indicated issue is complicated by the sig-
nificant dynamics of changes in conditions during intensive
military operations on the territory of Ukraine [16]. In such
circumstances, there is a lack of time for analytical verification
and coordination of the necessary regulatory legal acts, which
causes the presence of certain contradictions and requires the
clarification of new legal concepts [17].

For example, in Law of Ukraine No. 2352-1X dated July 1,
2022 “On Amendments to Certain Legislative Acts of Ukraine
Regarding the Optimization of Labor Relations” and in Law
of Ukraine No. 5371 dated July 19, 2022 “On Amendments to
Certain Legislative Acts of Ukraine on Simplifying the Regu-
lation of Labor Relations in the Field of Small and Medium-
Sized Entrepreneurship and Reducing the Administrative
Burden on Entrepreneurial Activity”, adopted shortly after the
start of full-scale hostilities, there are such new legal concepts
as “optimization of labor relations”, “simplifying regulation of
labor relations”, etc.

These concepts need a normatively established definition,
especially since, for example, the concept of “optimization of
labor relations™ is present only in the title, and not in the text
of the Law of Ukraine No. 2352-1X. It should be added that
even in technical sciences there are different interpretations of
the definition of “optimization” under different conditions:

finding the optimum, extremum, improving the existing level
of the parameter, etc. From the point of view of the theory of
jurisprudence, these concepts can be classified as declaring
norms [ 18], which only reinforces the need for their normative
definition.

During the war, especially after the beginning of its active
phase in February 2022, many legislative and normative acts
were adopted regarding the regulation of labor relations and
improvement of social protection of workers in the conditions
of martial law. Since among the goals of the specified legal
acts, in addition to the social protection of working people,
there was also implementation of urgent tasks of the national
economy; promotion of self-employment of the population;
preservation of jobs and production; protection of the interests
of the owners of enterprises and companies, etc., then this,
due to some discrepancy in the specified goals, led to a certain
regulatory inconsistency regarding the provision of social
needs. At the same time, even under extraordinary conditions
of the introduction of the specified legal acts, they have signs
of ensuring a certain level of social needs of workers.

Thus, according to the Law of Ukraine No. 2220-1X dated
04/21/2022 “On Amendments to Certain Laws of Ukraine
Regarding Provision of Employment and Mandatory State
Social Insurance in Case of Unemployment During Martial
Law” the following is introduced: stimulation of one’s own
business by providing one-time financial assistance to entre-
preneurs; simplification and regulatory imperative of the pro-
visions on the provision of unemployment benefits, etc. For
this, according to the Law of Ukraine No. 2220-IX dated
04/21/2022, amendments to the Laws of Ukraine “On man-
datory state social insurance in case of unemployment”, “On
employment of the population”, “On ensuring the rights and
freedoms of internally displaced persons” were made. These
provisions of Law No. 2220-1X indicate a tendency to ensure
the social needs of working people.

Also, amendments to the Law of Ukraine dated 07.05.2012
No. 5067-VI “On Employment of the Population” introduce
a certain flexibility in the provision of social assistance. In par-
ticular, this refers to changes to Chapter VIII “Final Provi-
sions” of the specified Law, dedicated to granting the Cabinet
of Ministers of Ukraine the powers to determine the types,
sizes and features of social security and services in the working
mode; making decisions regarding the mandatory State Social
Insurance Fund without agreement with the board of the
specified fund, etc. Restrictions on the actions of the employ-
er, which may lead to the violation of the social rights of em-
ployees, are also introduced. An example of this is the restric-
tion of the conclusion of labor contracts by the employer
where the condition of “non-fixed working hours” is specified
by ten percent of the total number of specified contracts. But
the maximum amount of assistance is also limited — it should
not be more than 1.5 times the minimum wage.

Another example of legislative protection of social rights is
the Law of Ukraine dated 18.10.2022 No. 2682-IX “On
Amendments to Certain Laws of Ukraine Regarding the Pro-
tection of Social, Labor and Other Rights of Individuals, In-
cluding During Martial Law, and Simplifying the Accounting
of Workplaces for persons with disabilities”. According to the
specified legislative act, the liability of employers for non-
compliance with its provisions is introduced, in particular re-
garding the employment of disabled people, and the proce-
dure for monitoring the implementation of this law is intro-
duced.

The given examples testify to the presence of positive
trends in the legislation, which are aimed at reducing restric-
tions on social rights, in particular, restrictions put into effect
during martial law.

At the same time, it is necessary to mention the insuffi-
cient level of introduction in the normative-legislative field of
legal clarifications and conditions-indicators regarding the
practical implementation of the specified restrictions in the
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practice of jurisprudence. The introduction of such clarifica-
tions and legal conditions-indicators is required, in particular,
by clause 3. Article 47 of the Law of Ukraine No. 2220-IX,
which states: “Partial unemployment benefit is not provided...
if during the six months preceding the month of production
stoppage (reduction) (performance of work, provision of ser-
vices), the employer, natural person — the entrepreneur has an
existing arrears as to the payment of wages and/or as to the
payment of a single contribution to the mandatory state social
insurance, and/or as to the payment of insurance contribu-
tions to the mandatory state pension insurance”. That is, if the
employer does not provide the employee with information
about whether he/she is insured and whether the employer has
debts under the above-mentioned articles, the protection of
his/her social rights is limited by the current legislation, in
particular, regarding the provision of financial assistance for
unemployment. This is a violation of the principles of respon-
sibility and social justice [19] because for a violation commit-
ted by one person, damages are imposed on another person.
One of the possible legal conditions-indicators, in this case,
may be the imposition of the obligation on the employer to
timely inform the employee about the existence of debt under
the above-mentioned articles.

Alsoin clause 3. Article 47 of the Law of Ukraine No. 2220-
IX unemployment benefit is not granted for: stopping (reduc-
tion) of the enterprise’s activities for organizational and pro-
duction reasons; refusal of the employee “from employment
for a suitable job”; and in the event that the employer’s busi-
ness activities are terminated, or they are declared bankrupt,
etc. In this case, the social rights of employees are also nar-
rowed under circumstances that did not arise due to their ac-
tivity (or inaction), and therefore the specified provision needs
regulatory and legal clarification. It also requires a legally pre-
cise definition of the provision regarding “suitable work”,
since in judicial practice this causes a contradiction in its inter-
pretation by the parties to the legal process.

The given examples also indicate the need to strengthen
legal protection in ensuring the social needs of employees, to
prioritize their protection in case of uncertainty of legal provi-
sions regarding the party that needs protection first, because,
asitis known, under the theoretical uncertainty of legal norms,
in a regulatory manner, “justified freedom of conduct” may
provoke non-fulfillment of contractual obligations by one of
the parties to legal relations.

This, in turn, serves as a substantiation for the need to in-
troduce a dispositive approach to the implementation of the
principle of priority strengthening of the legal protection of the
social needs of employees and to specify for this the provisions
of the implemented normative legal acts for the working popu-
lation and, accordingly, an imperative approach to the formu-
lation of provisions that the employer must follow.

As an example of the social significance of the introduc-
tion of dispositive and imperative approaches, we can point to
the changes to the Law of Ukraine No. 2136-IX “On the Orga-
nization of Labor Relations in the Conditions of Martial
Law”, in which, instead of imperative, dispositive approaches
were introduced regarding the employer’s possible reduction
of the duration of an employee’s vacation. Also, an example of
the dispositive nature of changes in the provisions of the spec-
ified law is the spread of the word “may” and the verb “has”:
“has the right to...”, “may be established...”, etc.

The insufficient level of analytical work in the preparation
of normative-legal documents due to the need to introduce
urgent changes to existing laws even leads to legal disagree-
ments in the implementation of the introduced changes and
complications of their application in judicial practice.

Thus, the Law of Ukraine No. 2136 “On the Organization
of Labor Relations in the Conditions of Martial Law” intro-
duces the imperative provision of Article 13, Clause 4 that the
aggressor state has to compensate non-payment of wages in
case of suspension of the employment contract. At the same

time, Article 15. Clause 1 of the Law of Ukraine No. 2136
states that: “compensation ... is carried out at the expense of
the funds of the aggressor state, as well as funds received from
the relevant funds for the restoration of Ukraine, including in-
ternational, international technical and/or revocable or irre-
vocable financial aid, other sources provided by law”. That is,
according to Article 13, clause 4 of Article 15. Clause 1, the list
of sources of payment varies significantly, and since the legis-
lation does not define the instruments and mechanisms for the
legal implementation of compensation at the expense of the
funds of the aggressor state, given the fact that it is practically
impossible for workers to submit complaints to international
courts, the implementation of this provision in practice of ju-
risprudence is complicated.

The legal provision regarding the reimbursement of pay-
ments to employees at the expense of the aggressor state also
leads to a reduction in the imperative of the condition of pay-
ment of wages by the employer, which contradicts those claus-
es of individual and collective agreements where the obliga-
tions of the employer regarding payments and wages are speci-
fied. That is, the specified provision leads to a legal conflict
and therefore requires regulatory clarification and the intro-
duction of indicating norms.

Cases of exclusion from the sphere of protection of public
and trade union organizations significantly reduce the level of
protection of the social rights of workers under the laws that
regulate legal relations in wartime conditions. Evidence of this,
in particular, is the fact that under the conditions of the simpli-
fied regime of regulation of labor relations according to Law
No. 2434-1X, the provisions of Article 43 of the Labor Code
“Termination of the employment contract at the initiative of
the employer with the prior consent of the elected body of the
primary trade union organization (trade union representative)”.

This leads to the leveling of compensatory mechanisms to
limit the actions of employers regarding the violation of the
social rights of employees and makes it difficult for them to
defend themselves in court. Such provisions, even if they are
formally included in the labor contract, can provoke employ-
ers to violate the social rights of workers.

At the same time, it is necessary to point out certain signs
of a return to the regulatory field of provisions on assisting trade
unions in protecting the social interests of working citizens. As
an example of this, the addition of Article 62 of the Labor Code
according to the Law of Ukraine No. 2434-1X part four:
“Overtime work can be carried out only after informing the
elected body of the primary trade union organization (trade
union representative) of the enterprise (in the event of the cre-
ation of such an organization), institution, organization about
their use, except for the cases specified in paragraphs 1 and 2 of
part three of this article, when it is allowed to inform the elect-
ed body of the primary trade union organization (trade union
representative) during the next working day”.

Also an example is clause 1 of Article 14 of the Law of
Ukraine No. 2136-1X, which declares that trade unions must
control the provision of the working population with “mini-
mum labor guarantees”. However, the specified discrepancies
in the changes to the legislation increase the need to clarify
legal provisions and introduce indicating norms.

It should be noted that when protecting social rights in le-
gal proceedings, it remains open to refer to those norms of law
whose effect is not stopped by the laws on the peculiarities of
the implementation of legal provisions during martial law. In
particular, this refers to the possibility of requesting the posi-
tion of a trade union in this regard in court proceedings on rec-
ognition of dismissal of an employee by an employer as illegal.

Differences in the legal interpretation of legal provisions
cause ambiguity in their application to judicial practice. As an
example, there is a case from legal practice of dismissal for ab-
senteeism after termination of downtime, provided that the
employee is not notified about the start of work [20]. Accord-
ing to the law, an employer can fire an employee in case of
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absenteeism “without valid reasons”. The employer and the
employee, in the absence of a legally precise definition of “va-
lidity of reasons” in the legal process, will interpret it differ-
ently, especially if a significant complex of reasons related to
military actions appears. The significance of this specific case
is enhanced by the fact that under the conditions of conclud-
ing an employment contract with an employee for an indefi-
nite period under Article 22 of the Labor Code of Ukraine will
not allow a direct or indirect limitation of the social rights of
the employee upon termination of the employment contract.
That is, the provision regarding the dismissal of an employee
in case of absenteeism “without valid reasons” needs regula-
tory and legal clarification. It is proposed to define as “valid”
reasons that are due to the employee’s fault only.

There are a significant number of court cases that are in
process and require regulatory clarification regarding two
more sets of problems.

These are: termination by the employer of a fixed-term or
indefinite contract with an employee who is in military service
and settlement of labor relations between the employer and a
civilian employee who are on different sides of the front line or
by the employer, in the case of temporary occupation of the
area where the production is located and employees who are
outside Ukraine. The first position, as it is shown by judicial
practice, requires normative clarification regarding the cases:
relocation of enterprises, changes in the activity profile, when
the employee will not be able to perform production tasks due
to the profession, qualifications, age, distance from the place
of residence, etc., as well as in the case of long-term cessation
of activity by the enterprise. The second position, under the
latest circumstances caused by military actions, requires the
development of a new normative and legal model for the regu-
lation of labor relations. Platform technologies, in particular,
need such models [4].

It should also be noted that, despite the presence in the
legislation of positive trends, which are aimed at reducing re-
strictions on social rights, in particular, restrictions put into
effect during martial law, the rights of employers have also
been significantly expanded, which can lead to the violation of
the rights of employees.

For example, according to Law No. 2136-1X, the employer
has the right to establish a “five-day or six-day working week”.
And, unlike in peacetime, this provision is implemented with-
out the consent of the trade union, labor collective, local
council, and only with the consent of the military administra-
tion. According to this Law, the beginning and end of the
working day is determined by the employer; “duration of
weekly uninterrupted rest” may be limited to 24 hours, unlike
during peacetime, when rest had a duration of at least 42
hours. Also, according to Law No. 2136-1X, the weekly dura-
tion of working hours can reach 60 hours, in contrast to peace-
time, when this duration was 40 hours for a week.

According to the Law of Ukraine No. 5371, employers,
under the simplified regime, are exempted from maintaining
organizational and administrative documentation, including
“regarding the regime of working hours and time of rest and
vacations”. This provision limits the possibility of forming an
evidence base in legal proceedings regarding the protection of
the rights of employees.

Under the conditions of significant dynamic changes in
the legal field in the sphere of protection of the social rights of
employees, an individual and/or collective agreement be-
comes a reliable legal direction. But the legal field of collective
agreement regulation has been significantly narrowed in the
introduced legal acts. In particular, the Law of Ukraine No.
2352-1X introduced provisions on “suspension” of an employ-
ment contract. For example, the employer’s right to “suspend
the effect of certain provisions of the collective agreement” is
confirmed by Article 11 of the Law of Ukraine No. 2352-IX:
“For the period of martial law, the effect of certain provisions
of the collective agreement may be suspended at the initiative

of the employer”. In particular, according to this norm, em-
ployees are not officially dismissed, but they stop performing
their work duties and do not receive wages. In fact, employers
are given the opportunity to unilaterally violate the terms of
collective agreements, suspending the fulfillment of their obli-
gations to, for example, trade union activists or those workers
who fight for their social rights, even at strategic enterprises.

The introduction of these provisions contributes to the
displacement of collective agreements from the legal field, the
reduction of their legal significance and their replacement by
individual agreements.

This trend is confirmed by the study on the provisions of
the Law of Ukraine No. 2136-1X “On the Organization of La-
bor Relations in the Conditions of Martial Law”, which pre-
dominantly regulate individual labor relations, that is, aimed
at normalizing individual labor rights and obligations. Al-
though the Law of Ukraine No. 2136-1X guarantees some
minimum social rights of employees, the protection of which
is based on individual labor contracts, the indicated trend of
weakening the legal validity of collective agreements leads to a
significant narrowing of the social rights of workers.

Therefore, as one of the primary tasks of legislation, it is
necessary to define and follow the direction of strengthening
the role and legal significance of collective and individual
agreements.

The absence of indicating norms regarding the limitation
of the employers’ right to “suspend the effect of certain provi-
sions of the collective agreement” leads to a violation of the
principle of equality of the parties to the labor contract, which
does not correspond to the spirit and letter of the contract law.

Another provision that needs to be revised is the amend-
ment of Article 119 of the “Code of Labor Laws” implemented
by Law No. 2352-1X, regarding the exemption of employers
from paying the average salary to mobilized workers.

In order to strengthen the protection of the employee under
the collective and individual contract, it is necessary to make it
impossible for the employer to impose on the employee such a
text of the contract, which excludes effective legal protection.
For this purpose, it is proposed to establish several versions of
the texts of the contract agreed by the normative acts and to
introduce an imperative ban on the use of other texts.

On the basis of the study on changes in the legal provision
regarding the social protection of employees, recommenda-
tions to clarify the legal provisions of the normative limitations
of the specified rights were developed:

- regarding granting the employer the right to transfer an
employee to a job that is not specified in the employment con-
tract “without his/her consent” in particular for “circum-
stances that pose or may pose a threat to life” (Law of Ukraine
No. 7160). In order to prevent a significant narrowing of the
social rights of employees, it is necessary to specify the term of
the transfer and the specified circumstances, since, for exam-
ple, regular bombings of populated areas by the aggressor can
be interpreted as such, which leads to the permanent and
widespread nature of the introduction of the provision on the
transfer of “an employee to another job not stipulated by an
employment contract”;

- regarding the termination of the employment contract by
the employee “in connection with the conduct of hostilities in
the areas where the enterprise is located” (Law of Ukraine
No. 7160). The limitation of this provision regarding “cases of
forced involvement in socially beneficial works under martial
law conditions, involvement in the performance of work at
critical infrastructure facilities” should be adjusted, as the nar-
rowing of the employee’s social rights increases as a result of
the application of the previously mentioned provision;

- regarding “dismissal of an employee at the employer’s
initiative during his/her temporary incapacity” (Law of
Ukraine No. 7160). The time of incapacity for work needs to
be clarified, since this time can be, according to this provision,
even several hours. That is, this norm can become a justifica-
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tion for the employer’s legal violation of the provision of Law
of Ukraine No. 2136-1X that “suspension of the employment
contract cannot be a hidden punishment”;

- regarding the employee’s notice of termination of the
employment contract by mail, after which the contract is con-
sidered terminated, including “after seven calendar days from
the date of receipt of the employer’s mail at the post office at
the employee’s address” (Law of Ukraine No. 2434-1X). Since
in the conditions of hostilities there is a possibility that the em-
ployee may not receive this notification due to reasons beyond
the employee’s control, this should be taken into account in
regulatory documents;

- regarding the notification of the employee according to
the Law of Ukraine No. 2136-IX “on changing the essential
working conditions and changing the working conditions”
which “is carried out no later than before the introduction of
such conditions”. This term should be specified, since “no
later” can be interpreted, for example , like several hours;

- regarding the termination of the employment contract by
the employer due to the absence of the employee at the work-
place or information about the reasons for this for more than 4
months. It requires regulatory clarification or termination of
the employment contract under these circumstances is identi-
cal to dismissal for absenteeism (Article 40, Clause 4 of the
Labor Code);

- regarding the suspension of the employment contract by
the employer due to “destruction (absence) of production, or-
ganizational and technical conditions, means of production or
property of the employer as a result of hostilities” (Law of
Ukraine No. 2352-1X). Judicial practice has shown that it
needs to be clarified whether the effect of this provision is au-
tomatically confirmed by the fact of conducting hostilities at
the location of the enterprise, or whether additional indicating
provisions need to be introduced;

- regarding “the duration of an employee’s annual basic
leave is more than 24 calendar days, the granting of unused
days of such leave during the period of martial law is trans-
ferred to the period after the termination or cancellation of
martial law” (Law of Ukraine No. 2136-1X). This needs to be
clarified because the period of “martial law” can be signifi-
cantly extended under certain circumstances;

- regarding the employer’s permission to refuse “an employee
to grant unused days of annual leave” (Law of Ukraine No. 2136-
IX). This is a significant limitation of social law and requires sub-
stantiation from the employer for taking such actions;

- regarding the rule “Suspension of the employment con-
tract cannot be a hidden punishment” (Law of Ukraine No.
2136-1X). The evidence base for the implementation of this
norm in judicial practice requires the introduction of addi-
tional indicating norms and/or normative interpretation in the
“Scientific and Practical Commentaries™;

- regarding ensuring the principle of equality of the parties in
the matter of termination of the employment contract by the
employer according to Article 13 of the Law of Ukraine No.
2136-1IX the introduction of indicator provisions is proposed, in
particular, the provision of the opportunity to appeal the said
action of the head of the enterprise by introducing the procedure
and conditions for consideration of the employee’s complaint.

For the study on the changes introduced by the Law of
Ukraine No. 2352-1X regarding the resumption of inspections
of enterprises by representatives of state institutions to control
the level of compliance with social rights, in particular, regard-
ing the legality of termination of labor contracts by employers
with employees, on the one hand, it should be noted that this
provision will contribute to the social protection of employees
and will eliminate contradictions with the conventions of the
International Labor Organization. On the other hand, it is
necessary to point out the need to strengthen this trend. In
particular, in order to effectively use the regulatory and legal
field for the social protection of employees and, accordingly,
reduce social tension, it is imperative to ensure the formation

of reliable feedback between lawmakers and legal experts, hu-
man rights non-governmental organizations and trade unions.
Representatives of these organizations, for example, can be
given an advisory vote regarding the introduction of changes to
normative legal acts that limit social rights or complicate the
protection of social rights.

There is also a need for a permanent analysis of wartime
court practice on issues of violation of workers’ social rights.
On the basis of the results of the analysis of the specified judi-
cial practice it is proposed to release and promptly update the
normative electronic version of the Scientific and Practical
Commentaries for the interpretation of those legal norms that
lead to legal conflicts.

Conclusions. It is indicated that under martial law, in order
to maintain social stability by balancing the interests of work-
ers, enterprise managers, and the state, it is necessary to com-
ply with the following conditions: regarding the compliance of
the normative legal field of social protection of workers with
new challenges; adapting the theoretical basis to the specified
challenges and taking into account the peculiarities of the pro-
tection of the rights of workers in judicial practice with signifi-
cant changes in the legislation. It is indicated that the problem
of ensuring these conditions is exacerbated by the need for the
rapid introduction of normative legal acts and the significant
dynamics of changes in socio-economic conditions during in-
tense hostilities. This causes the presence of certain contradic-
tions and uncertainties of the normative-legal field and re-
quires regulatory clarification of new legal concepts, in par-
ticular, such as “optimization of labor relations”, “simplifica-
tion of regulation of labor relations”. An example of the uncer-
tainty of the legal norm is cases of dismissal for absenteeism
after termination of forced layoff with the optional notification
of the employee about the start of work. According to the cur-
rent regulations, the employer can also dismiss the employee
in case of absenteeism “without valid reasons”. In such a case,
the employer and the employee, in the absence of a legally pre-
cise definition of the “validity of the reasons” in the legal pro-
cess, will interpret these reasons in different ways. The signifi-
cance of this specific case is enhanced by the fact that under
the conditions of concluding an employment contract with an
employee for an indefinite period according to Article 22 of the
Labor Code of Ukraine a direct or indirect limitation of the
social rights of the employee upon termination of the employ-
ment contract is unacceptable. That is, this provision of the
Labor Code and the provision on the dismissal of an employee
in case of absenteeism “without valid reasons” needs regula-
tory and legal clarification. It is proposed to define as “valid”
reasons that are due to the employee’s fault only.

There is a well-founded need for regulatory strengthening
of the legal protection of employees, in particular, by imple-
menting the priority of protection in the event of legal uncer-
tainty of legal provisions regarding the party that first needs
protection, because, as it is known, under the theoretical un-
certainty of legal norms, in a regulatory manner, “justified
freedom of conduct” can provoke non-fulfillment of contrac-
tual obligations duties of one of the parties to legal relations.
For this, it is also indicated the need to apply a dispositive ap-
proach to legal norms that ensure the implementation of the
principle of priority strengthening of the legal protection of the
social needs of employees and, accordingly, an imperative ap-
proach to the norms that the employer must follow. As a spe-
cific example, the legal provision regarding compensation of
payments to employees at the expense of the aggressor state is
given. This provision leads to a reduction in the level of im-
perativeness of the condition of payment of wages by the em-
ployer, which contradicts those clauses of individual and col-
lective agreements where these obligations of the employer are
specified. In addition, the uncertainty of the specified rule of
law is exacerbated by the fact that it is extremely difficult for an
ordinary employee to procedurally achieve the implementa-
tion of this legal rule by the aggressor state.
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Signs of displacement of collective agreements from the
legal field, reduction of their legal significance and the ten-
dency to replace them with individual agreements are indicat-
ed. Although the Law of Ukraine No. 2136-IX guarantees
some minimum social rights of employees, the protection of
which is based on individual labor contracts, the indicated
trend of weakening the legal validity of collective agreements
leads to a significant narrowing of the social rights of workers.
Itisindicated that the legal significance of the legal instrument
of collective agreements increases under conditions of uncer-
tainty. It is indicated that not restricting the right of employers
to disregard the collective agreement leads to a violation of the
principle of equality of parties in labor relations.

The need for a permanent analysis of wartime court prac-
tice on issues of violation of the social rights of employees is
indicated and on the basis of the results of the analysis of the
indicated judicial practice it is proposed to release and prompt-
ly update a standardized electronic version of the Scientific
and Practical Commentaries for the interpretation of those
legal provisions that lead to legal conflicts.

Itis pointed out that insufficient introduction of legal condi-
tions-indicators in the normative-legislative field to eliminate
the unjustified narrowing of the social rights of employees and
the limitation of the legal possibilities of their protection. Ex-
amples of such legislative restrictions are analyzed and indicat-
ing conditions for them are proposed. In particular, it is indi-
cated that cases of exclusion of public and trade union organiza-
tions from the sphere of protection significantly decrease the
level of protection of the social rights of workers under the laws
regulating legal relations in wartime conditions. This is evi-
denced, in particular, by the fact that under the conditions of the
simplified regime of regulation of labor relations according to
Law No. 2434-1X, the provisions of Article 43 of the Labor
Code regarding granting to the trade union prior consent to the
dismissal of employees have been discontinued. This leads to the
leveling of compensatory mechanisms to limit the actions of
employers regarding the violation of the social rights of employ-
ees and complicates their legal protection. Such provisions, even
if they are formally denied by the labor contract, can provoke
employers to violate the social rights of workers. Therefore, it is
proposed to expand the imperative approach to the performance
of the functions of protecting the social rights of employees by
trade unions and the normative formation of reliable feedback
between legislators and legal experts, human rights non-govern-
mental organizations and trade unions. For this purpose, it is
proposed to give representatives of human rights organizations
and trade unions an advisory vote regarding the introduction of
changes to normative legal acts that limit social rights or compli-
cate the protection of social rights of employees.

Recommendations were developed to clarify the relevant
legal provisions together with the study on changes in the legal
provision of social protection of employees.
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MeTta. AHaJti3 3MiHU MMPABOBOTO 3a0€3MeUYeHHSI 1I0/10 CO-
LiaJIbBHOTO 3aXMCTy TMpalliBHUKIB YHACIiIOK HOPMAaTUBHO-
MPaBOBUX OOMEXeHb, YBEACHUX Y Mi0 32 BOEHHOTO CTaHy.
Po3pobutu pekoMeHnallii 3 yTOUHeHHS TPaBOBUX MOJIOXKEHb
yKazaHNX OOMeXeHb. 3ampoTNOHYyBaTU HULIXU U HANPSIMU
MOCWJIEHHS 3aXUCTY colliaibHUX MpaB npauiBHukis (CITIT).

Metonuka. BukopucraHi 3araibHOHayKOBI Ta CIielliaib-
Hi METOIM Mi3HAHHS: TEPMEHEBTUUYHUN — UISI TIIyMauyeHHs
MPaBOBUX TOJOXEHb 3aKOHONABYMX AaKTiB, SIKUMU perjia-
MEHTYEThCS TpaBoBe 3a0e3neuyeHHs 3axucty CITIT; ananizy i
CHUHTE3Y — IS TOCIIIKEeHHST 3MiH TIPaBOBOTO 3a6e3MeUeHHS
COLIiaJIbHOTO 3aXUCTY MpalliBHUKIB; iHAYKLIi i AeqyKuii —
IUTSI pO3pOOJIEHHST PeKOMEH AL IIOJI0 YTOUHEHHS TIPAaBOBUX
noJiokeHb HopMaTtuBHUX obOMexeHb CIIIT; aHamiTUUHUMIA,
dopManbHO-IOPUANYHUH i CHeiaIbHO-IOPUANYHUIN METO-

IIA — 11 BU3HAYEHHSI LIUISIXiB i HAMPSIMiB MOCUJIEHHS 3aXUC-
Ty CIIII.

PesyabraTu. JlocainxeHi 3MiHU MpaBOBOro 3abe3neyeH-
Hs mono 3axucty CIIIT yHacmigmok HOpMaTMBHO-TIPABOBUX
00MeXeHb, YBEIEHUX Y MIil0 32 BOEHHOTO CTaHy, Ta BKa3aHO
Ha HasBHICTh AESIKUX HEY3TOMKEHOCTEil MpaBOBUX TOJO-
>K€Hb, 110 MOTpeOyEe YTOUHEHHSI HOBMX MPABOBUX MOHKTH i
3aCTOCYBaHHSI HOPM-iHAMKATOPIB. YKa3aHO Ha HEOOXiIHICThb
OOI'PYHTOBAHOIO BMPOBAKEHHS NMCIO3UTUBHOIO MiIXOMy
no HopMm 3axucty CIIIT i iMmepaTMBHOTO TMiAXOMY IIOIO
HOPM, SIKUM Ma€ cJIigyBaTu poOoToaaBellb. 3arporioHOBaHe
nocyabjaeHHs TeHAEHIii BUTICHEHHS i3 MPaBOBOTO TOJIST KO-
JIGKTUBHUX JOTOBOPiB. 3alpoONOHOBAaHE YHOPMYBaHHS 3BO-
POTHOTO 3B’SI3KYy MiX 3aKOHOTBOPLSIMU Ta TPOMAIChKUMU
opraHizauisiMu Ta npodcrijkaMu.

HaykoBa HoBU3HA. YKa3aHO Ha HEJOCTAaTHICTb Yy HOpMa-
TUBHO-3aKOHOIABUYOMY TIOJIi TPABOBUX YMOB-iHAMKATOPiB
oo 3anpoBamkeHHs 3ByXeHHs1 CITI1 ta oOMexxeHHs Tpa-
BOBHMX MOXKJIMBOCTEH iX 3axucTy. Po3po0bieHi pekomeHaallii 3
YTOYHEHHS TPABOBUX TOJOXEHb HOPMATUBHUX OOMEXEHb
CIIII. 3anponoHoBaHi LUISIXU 1 HAMpsIMUA TOCUJIEHHS 3a-
xucty CIIII.

IIpakTHyHa 3HAYMMICTb. 3ampOBAKEHHSI HOPM-iHAMKA-
TOPIB 1 peatizallisi 3aIpONOHOBAHUX PEKOMEH AL CIIPSITU-
Me nocuieHHto 3axucty CITIT.

KiouoBi ciaoBa: npasose 3abesneuenns, couianrbHuil 3a-
Xucm npayiéHuKie, ymosu 60€HHO20 CMAaHy, HOPMAMUBHO-NPA-
606e nose
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