DELIKTOLOGY

Monograph
under the general editorship of
I. Kopotun, S. Petkov, P. Polian

VOLUME I

Kunovice, 2021



Recommended for publication:

by the Academic Council at Akademie HUSPOL

Reviewers:
Doc. PhDr. Félix Cernoch, Csc.
Doctor of Law, professor O. G. Kolb

Deliktology: Monograph. Under the general editorship of 1. Kopotun,
S. Petkov, P. Polian. Kunovice: Akademie HUSPOL : 2021, V. 3. - 332 p.

Heaikronorisa: Monorpadisa. Ilin 3aramsHoro penakuiero 1. M. Komotyna,
C. B. Iletkosa, P. Polian. Kynosine: Akagemis ['YCIIOJI : 2021, T. 3. - 332 c.

ISBN 978-80-907587-1-1

V' ruznych zemich je rada otdzek souvisejicich s pravni odpovédnosti za
pochybeni Fesena odlisne. Stejny akt mohou v ruznych zemich posuzovat riizné
organy v odlisném procesnim poradi. I jurisdikce spada do ruznych viadnich slozZek:
vykonnda nebo soudni. Provadeéni dokumentii, postupu atd. Se také lisi.

Tato kolektivni monografie je vénovana studiu otazek souvisejicich s pravni
odpovédnosti za spachani trestnych ciniu. Studie je urcena Sirokému okruhu ctenari,
kteri se zajimaji o delikventni védu - delikty: soudci, pravnici, stdtni zdstupci,
pravnici, studenti a kadeti pravnickych fakult.

Text jednotlivych casti monografie je uveden v autorském vydani.

Monografie ,,Deliktologie” byla vydana za pomoci nevladni organizace
., Evropsky institut postgradualniho vzdélavani* (Kyjev, Ukrajina).

ISBN 978-80-907587-1-1 © Akademie HUSPOL, 2021
© 1. Kopotun, 2021
© S. Petkov, 2021



KOPOTUN

. KARMANOVA
. PASICHNYK

Y. STRELTSOVA

. STRELTSOV

A.SOTULA

o8]

. HOLOVKIN

A. KOLB

O OraoX»

—

N
Y

O
G

. PIROZHIK
. KOLB

. DUCHIMINSKA

. KUKHARCHUK
. SCHERBANYUK

. OSTAFIICHUK

. YUZIKOVA
. ZHURAVEL

. KHOVPUN
. MULIAR

Authors:

Doctor of Law, Professor,
Honoured Lawyer of Ukraine

Candidate of Political Science

Doctor of Law, Professor,
Honoured Educator of Ukraine

Doctor of Law, Doctor of Teol.,
Professor, Honoured Worker of
Science and Technology of
Ukraine

Doctor of Law, Professor
Doctor of Law, Professor

Doctor of Law, Professor,
Honoured Lawyer of Ukraine

Graduate student

Doctor of Law, Assistant
Professor
Candidate of Law, Assistant

Professor

Doctor of Law, Professor

Candidate of Law, Associate
Professor

Candidate of Law
Candidate in History, Associate
Professor

Section I

Section II

Section IIT
Section 1V

Section V

Section VI
Section VI

Section V111



O. KOLOMOYETS

S. KOLOMOYETS

M. RUDYK
L. HUSAR

M. SAMBOR
V. ANOKHIN

A. POPLAVSKA

Candidate of law,
Associate Professor
Specialist of the highest
category

Candidate of Law

Candidate of Law,
Associate Professor

Candidate of Law

Senior Lecturer

Graduate student

Section IX

Section X
Section XI

Section XII
Section X111

Section X1V



I. M. KOIIOTYH

H.I. KAPMAHOBA
1. C. MACIYHUK

€. JI. CTPEJIBLIOBA
€. JI. CTPEJIbLIOB

0. C. COTVYJA
b. M. 'OJIOBKIH

O.T. KOJIb

B. IMPOKUK

0. KOJIb

M. AYYUMIHCBKA
C. KYXAPYYK

O. B. IIEPBAHIOK

0.
P.
JL.
.

J. A. OCTA®INYYK

H. C. IO3IKOBA

KoJsexkTns aBTOpiB:

JIOKTOp IOpPUIUYHUX HAayK,

npodecop,
3acnyKeHul 10pUcT Y KpaiHu

KaHauaaT MMOJIITHYHHX HayK

JOKTOp FOPUIUYHUX HAayK,
JIOLEHT
3aciyxeHui
OCBITH YKpaiHu

IpaliBHUK

JOKTOp IOPUIMYHUX HayK,
JIOKTOp TeoJorii, mpodecop,
3acnyKeHUH Jig4 HAayKd 1
TEXHIKU YKpaiHu

JOKTOp FOPUIUYHUX HAayK,
npodecop
JOKTOp IOPUIUYHUX HayK,
npodecop

JOKTOp IOpUIMYHUX HayK,
npodecop, 3aciyxeHui
IOpUCT YKpaiHu

acripaHT

JOKTOp HOPUIAMYHHX HAYK,
JIOLEHT

KaHIUJIAT FOPUIANYHUX HayK,
JIOLEHT

JOKTOp IOPUIUYHUX HAayK,
JIOTIEHT, podecop

Pozgia I

Pozain 11

Pozaia 111

Pozpin IV

Po3gin V

Po3aia VI



A. B. XYPABEJIb

O. C. XOBIIYH

I'. B. MYJIsIP

0. 1. KOJIOMO€Ib

C. 1. KOJIOMO€1b

M. M. PYJIUK

JI. B.I'YCAP

M. A. CAMBOP

B. O. AHOXIH
A. B. IIOINTABCBKA

KaHguaaT IOPUIUIHUX
HayK, JOLIEHT

KaHguaaT FOPUINYHUX
HAayK

KaHauaat ICTOPUYHHX
HayK, JOLECHT

KaHguaaT FOPUTUIHUX
HayK, JOLIEHT

CIeIIaJiCT BHIIIO]
Kareropii

KaHauaaT FOPUTUIHUX
HayK

KaHguaaT FOPUTUIHUX
HayK, JOLIEHT

KaHauaaT FOPUTUIHUX
HayK

CTapIJ_II/Iﬁ BUKJIaaa4d

acrmipaHT

Po3ain VII

Po3ain VIII

Po3ain IX

Po3pin X

Po3aia XI

Po3ain XII

Po3aia XIII
Posaia XIV



Beryn

Hemikt (Big nart. delictum — mnpaBomopyiieHHs, NMPOBWHA, IMPOCTYIOK) —
NPOTHIIPaBHA TOBEAIHKA, MPABOMOPYLICHHS, TOOTO HE3aKOHHA s, IPOCTYNOK a0o
3704MH, IHIIUMH CJIOBaMHM BYMHEHHS [ii, 10 CYNEpeYnTh 3aKOHY 1 3aBJa€ IIKOIU
CyCHUIbCTBY, JnepkaBi abo o0cobi. Take mnpaBomoOpylIeHHS € MiJICTaBOIO s
OPUTSATHEHHS ~ TNPAaBONOPYIIHMKA A0  IOPUAMYHOI  BiNOBianmbHOCTI  —
BIJIMOBIJAJILHOCTI, Tepe0adeHo] 3aKOHOM.

Henikromorisi  (teopis  BiamosimameHOcTi, delictology) — mayka mpo
IPaBOMOPYIIEHHS (JETIKT), CKJIaJ0Ba YacTHHA 3arajbHOI Teopii mpasa (3akapOoBaHi
B akKcioMax TMpakTH4HI HanOaHHsi). Ha BigMiHy Big KpUMIHQJIBHOTO IIpaBa,
aJIMIHICTPAaTUBHOTO TIpaBa Ta AMCUUILUIIHAPHOTO MpaBa, SKi JOCIIIKYIOTh BHIH
NpaBONOPYIIEHb IiJ] BJIACHUM KYTOM 30Dy, JCNIKTOJIOTiSI BHBYA€E SBUILE
«IPaBOMOPYLICHHS» B IoMy. JlOCHIPKEHHS MPaBOMOPYLICHHS SIK COIiajbHO-
IPaBOBOrO SBHIIA Ta IIOB’S3aHMX 13 HHUM MPaBOBITHOCHH 1 € MpPEeAMETOM
JIeIIKTOJIOT ]

Y puUMCBHKOMY MpaBi MiA AETIKTOM (IpaBOMOPYIIEHHSM) Majoch Ha YBasi
3aMoMisiHHS MIKOMM 1HIIIKA 0cobi, i ciM’i abo MaiiHy, HOpYIIEHHS IPaBOBOTO
npunucy ado 3aboponu. Hacnigkom yuynHeHHs AeniKTy Oylia BiAMNOBIAaIbHICTH, L0
HacTaBajia 3a HAsBHOCTI TAaKMX YMOB: JMi€3IaTHICTh IMPABONOPYIIHUKA, BWHA,
31iHICHEHHS IPABOIIOPYILICHHS.

JenikTHi 3000B’s13aHHS BiIOMI 1Ie SIK 1103a10TOBipHI. T0o0TO, MpoTHIIpaBHi Aii,
Kl TPU3BOJATH A0 IOPUAWYHHX HACHIIKIB 1 sIKI HE MOB’S3aHiI 3 MOPYIICHHAM
noroBopy (koutpakty). Oco0a, sika Hece (37aTHA HECTH) BUYMHATH [ii, 110 MarOTh
IOPUJIMYHI  HAacHiAku (IpaBoOuYMHHU) — Jie3gatHa ocoba. OcoOa, ska Hece
BIJINOBIAAJIBHICTh 3a CBOi HPOTHIpPaBHI Aii (IMpaBONOPYILIEHHS) — JENIKTO3/1aTHa
ocoba. Toro, XTo 3amOJil0€ IIKOAY, Ha3UBAIOTh JIEIIHKBEHTOM. T0ro, KOMy LIKOJY
3amonisiHo, — moTtepnumM. Jlemikro3gatHa ocoba — ocofa, sKa MOXKE HECTH
BIJIMOBIJAJIBHICTh 3@ NPOTUIIPABHY IOBEIIHKY, $Ka BHPAXKAETbCS Yy CKOEHHI
MPOCTYNKIB, 200 37TOUYHMHIB.

Bcebiune nocnmijkeHHs MNpoOJIEMHUX MUTaHb JENIKTOJOrili — OCHOBa
CTBOpPEHHS €(PEKTUBHOTO 1 CIIPaBEJINBOI0 3aKOHO/1aBCTBA.

JOKTOp IOPHIUYHUX HAYK,  JOKTOP IOPUAHMYHHUX HAYK, Jednatel, statutarni
npocdecop, npocdecop zastupce Akademie
3aciyXeHu# I0pUCT HUSPOL

Ykpainu

I. M. Konoryn C. B. IleTrkos Mgr. Pavel Polian



Uvod

Tort (od lat. Delictum - trestny ¢in, provinéni, pochybeni) - protipravni jednani,
trestny Cin, protipravni jednani, protipravni jednani nebo trestny ¢in, tj. Spachani
¢inu, ktery je v rozporu se zakonem a poskozuje spolecnost, stat nebo osobu. Takovy
¢in je zékladem pro to, aby pachatel byl zpiisoben pravni odpovédnosti - zdkonem
stanovenou odpovédnost.

Deliktologie (teorie odpovédnosti, deliktologie) - véda o prestupku (deliktu),
nedilna soucést obecné teorie prava (fixovana v axiomech dosazeni praxe). Na rozdil
od trestniho préva, spravniho prava a disciplinarniho prava, které vysetfuji druhy
trestnych ¢inti z vlastniho pohledu, tortologie komplexné studuje fenomén ,,trestné¢ho
¢inu®“. VySetfovani trestného €inu jako socio-pravniho jevu a souvisejicich pravnich
vztaht je pfedmétem tortologie.

Podle fimského prava se deliktem (pfestupkem) rozumélo poskozeni jiné
osoby, jeho rodiny nebo majetku, poruseni pravniho fadu nebo zékazu. Dusledkem
deliktu byla odpovédnost, ktera nastala, kdyz byly splnény nasledujici podminky:
zpisobilost pachatele, vina, spachani trestného ¢inu.

Zavazky z deliktu jsou také zndmé jako mimosmluvni. To znamena protipravni
jednani, které ma pravni dusledky, ale nesouvisi s porusenim smlouvy (smlouvy).
Osoba nesouci (schopna vykonavat) k provadéni ukond, které maji pravni dasledky
(transakce), je zpusobild osoba. Osoba, kterd nese (je schopna nést) pravni
odpovédnost za své protipravni Ciny (trestné Ciny), je mucitelnd osoba. Ten, kdo
skodi, se nazyva delikvent. Ten, komu byla Skoda zpisobena - obétem. Mucitelna
osoba je osoba, kterd mize byt odpovédna za protipravni jednani, které je vyjadieno
na zaklad€ pochybeni nebo trestného ¢inu.

Komplexni studie o otazkach deliktu je zdkladem pro vytvofeni U¢inné a
spravedlivé legislativy.

Doktor prav, profesor, Doktor prav, profesor Jednatel, statutarni

Ctény pravnik Ukrajiny zastupce Akademie
HUSPOL

I. N. Kopotun S. V. Petkov Mgr. Pavel Polian



Introduction

Tort (from lat. Delictum - offense, guilt, misconduct) - unlawful behavior,
offense, unlawful act, misconduct or crime, that is, the commission of an act that is
contrary to law and harms society, the state or a person. Such an act is the basis for
bringing the offender to legal liability - liability provided by law.

Delictology (theory of responsibility, delictology) - the science of the offense
(tort), an integral part of the general theory of law (fixed in the axioms of the
achievement of practice). In contrast to criminal law, administrative law and
disciplinary law, which investigate types of offenses from their own point of view,
tortology studies the phenomenon of “offense” comprehensively. Investigation of an
offense as a socio-legal phenomenon and related legal relations is the subject of
tortology.

In Roman law, a tort (offense) was understood to mean harm to another person,
his family or property, violation of a legal order or prohibition. The consequence of
the tort was the responsibility that occurred when the following conditions were
present: the capacity of the offender, guilt, the commission of an offense.

Tort obligations are also known as non-contractual. That is, unlawful actions
that lead to legal consequences but not related to violation of the contract (contract).
A person carrying (capable of carrying) to perform actions having legal
consequences (transactions) is a competent person. A person bearing (capable of
bearing) legal responsibility for his unlawful actions (offenses) is a tortable person.
One who does harm is called delinquent. The one to whom the harm was done - to
the victims. A tortable person is one who can be held responsible for unlawful
behavior, which is expressed in the commission of misconduct, or crime.

A comprehensive study of tort issues is the basis for creating effective and fair
legislation.

Doctor of Law, Professor, Doktor prav, profesor Jednatel, statutarni

Honored Lawyer of Ukraine zastupce Akademie
HUSPOL

I. N. Kopotun S. V. Petkov Mgr. Pavel Polian



BBenenue

Hemukt (ot nar. Delictum — mnpaBoHapylieHue, BHUHA, MPOCTYIOK) —
IIPOTHBOIIPABHOE MOBEACHUE, IIPAaBOHAPYIIEHUE, HE3aKOHHOE JIeHCTBHE, MPOCTYIOK
WIN TPECTYIUICHHE, TO €CTh COBEpIICHUE JEHCTBUS, KOTOPOE MPOTUBOPEUUT 3aKOHY
U HAHOCUT BpeJ] OOIIECTBY, IOCYNapCTBY WM JHLy. Takoe JesHUe SBIIETCS
OCHOBaHHMEM Ui  TPUBJICUCHHS  NPABOHAPYHMIMTENS K  IOPUIUYECKOM
OTBETCTBEHHOCTHU — OTBETCTBEHHOCTH, PEYyCMOTPEHHOMN 3aKOHOM.

Henukrtonoruss (teopus oTrBercTBeHHOCTH, delictology) — Hayka o
[IpaBOHApYLIEHUH  (JeNMKTE), COCTaBHas 4YacThb OOWIed Teopuum  Ipasa
(3aduKkcupoBaHHbBIE B aKCMOMAaX JOCTHKEHUS NPAKTUKHU). B oTiinuue oT yrojaoBHOIro
IIpaBa, a/IMUHUCTPATUBHOIO MpaBa U AUCLHUILUIMHAPHOIO [IPaBa, KOTOPbIE UCCIEIYIOT
BUJIBl TPABOHAPYIIEHUH MOJ COOCTBEHHBIM YIJIOM 3PEHUS, JCITUKTOJIOTHS M3ydaeT
SBJICHUE «IIpaBOHApYILIEHUE» KOMIUIEKCHO. MccnenoBaHue NpaBOHAPYLIEHUS, Kak
COIIMAIIEHO-TIPABOBOTO SIBJICHHUS W CBS3aHHBIX C HUM MPABOOTHOLICHUU - MpEeIMeT
JeTUKTOJIOTHH.

B pumckomM mpaBe mTOA JeNMHKTOM  (IIPaBOHAPYLICHWEM) ITOHHMAJIOCh
IPUYMHEHUE Bpela JpyromMy JMIy, €ro CeMbe WM HMMYIIECTBY, HapylIEeHHE
MPaBOBOTO Tpeanucanust win 3anpera. CleJcTBUEM COBEpIICHUs ACTUKTa ObLia
OTBETCTBEHHOCTb, KOTOpas HacTynaja IpUd HAJIWYUM CIEIYIOUIMX YCIOBHM:
7eecrocoOHOCTh IPAaBOHAPYIIUTEIS, BUHA, COBEPIICHUE ITPABOHAPYIIICHHS.

JlenuKTHBIE 00s3aTeIbCTBA M3BECTHBI €l Kak BHEIOrOoBOpHbIE. To ecTs,
MPOTHBOIPABHBIE JACUCTBUS, KOTOPHIE MIPUBOAIT K IOPUIHUYECKUM MOCIEACTBUSIM HO
HE CBs3aHHBIE C HapyIIEHUEM JoroBopa (KoHTpakTa). JIuio, Hecymiee (crocoOHoe
HECTH) COBepLIaTh JEHCTBUSA, MUMEIOIUE FOPUIMYECKHE IOCIEACTBUS (CHCNIKH) —
neecriocoOHoe smno. Jlumo, Hecymee (CIOCOOHOE HECTH) HOPUIUYECKYIO
OTBETCTBEHHOCTh 3a CBOM IPOTHBOIpPABHbIE JAEHCTBHUs (TpaBOHApYIIEHUS) —
JIEeTUKTOCIIOCOOHOE JIMIO. TOro, KTO NMPUYHMHSET BpE., HAa3BIBAIOT JEITMHKBEHTOM.
Toro, koMy Bpen NPUYMHEH — MOTepHEBIINM. J[eIMKTOCIOCOOHOE JHUI0 — TOT KTO
MOXXET HECTH OTBETCTBEHHOCTh 3a IIPOTHUBONPABHOE TIIOBEACHUE, KOTOPOE
BBIPA)KAaeTCs B COBEPIIEHUH MPOCTYIKOB, UJIU MPECTYIICHUH.

BcecToponHee wmccieoBaHHEe BOIMPOCOB JIETHUKTOJIOTHH - OCHOBA CO3IAaHUS
3(EKTUBHOTO U CIIPABEJIMBOTO 3aKOHOIaTEIbCTBA.

JOKTOP IOPUIUYECKUX JOKTOP IOPUINYECKUX Jednatel, statutarni
HayK, ipodeccop, HayK, ipodeccop zéastupce Akademie
3acyKEeHHBIN IOpUCT HUSPOL
YkpauHbl

H. H. Konoryn C. B. Ilerkos Mgr. Pavel Polian
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JIOKTOp IOPUIUYHUX HAyK, Ipodecop, 3acimyKeHul IpucT YKpainu,
npopekTop 3 MixkHapoaHuX 3B’s3KiB Akanemii 'Y CITOJI (Ueckka Pecrybiika)
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foreign scholars
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Doctor of Law, Professor I. M. Kopotun

Honoured Lawyer of Ukraine,

Vice-rector for International Relations, Akademie HUSPOL (Czech Republic)
Candidate of political science N. I. Karmanova

Lecturer of the Department of Constitutional Law and Human Rights

D. S. Pasichnyk

Adviser to the Chairman of the Board PJSC "Kyiv - Dnipro intersectoral
industrial

railway transportation company"
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JAEJIKTOJIOI'TA

CooTBeTcTBHE MEKIAY YBOJIbHEHHEM OT YI0JI0BHOI OTBETCTBEHHOCTH 32
KOPPYNUHMOHHbIE MPECTYIJIEHUS] H OCHOBHBIMHU NMPUHIIUIIAMHU YTOJ0BHOIO NMpPaBa

Jloxmop ropuduueckux Hayk, npogheccop M. H. Konomyn
3acnyscennulil opucm Yxpaumul,

npopekmop ¢ medxucoyHapoouvix cesaszeu Axademuu I'VYCIIOJT
Kanouoam nonumuueckux nayx H. U. Kapmanosa

IIpenooasamensv kagheopvl KOHCMUMYYUOHHO20 NPABA U NPAB YeNlo8eKd
Hayuonanvnou akademuu 6HympeHHux oei

. C. Iaceunux

CosemHuk npedcedamens npasieHus

YAO «Kueg - /[Henposckoe mexcompaciegoe npeonpusmue
NPOMBIULIIEHHO20 HCENe3HO0OPOAHCHO20 MPAHCNOPMA»

Kntouoei cnoea: ocobnavBi BUAY 3BITbHEHHS BiJ KPUMIiHAIBHOI BiAIIOBITaIBFHOCTI 32
kopynuiiiHi 3mounan, KK Ykpainu, kputepii, oKka3HUKH, YMOBH, TemepilHs “‘yKpaiHchka”
KOPYIILLis.

Keywords: special types of exemption from criminal liability for corruption crimes,
the CC of Ukraine, criteria, indicators, conditions, the current “Ukrainian” corruption.

Knroueswvle cnoea. ocodbie BUABI OCBOOOXICHUS OT YrOJIOBHOW OTBETCTBCHHOCTH 3a
KOppymniMoHHble mpectyruieHus, YK VkpauHbl, KpUTepHH, TIOKA3aTeNH, YCIOBHS,
HBIHEIIHSS «YKPAMHCKAs KOPPYIIIHS.

AHOTALIA

AKTyallbHOIO TIpOoOJeMOI0 cydacHOi YKpaiHU € JOCTi/PKeHHS HOBHX, e€(PEeKTHBHHUX
METOJIB Ta NUISXiB OOPOTHOM 3 KOPYIIIi€r0. 3a OCTaHHI KillbKa POKIB KiJIbKICTh 3MiH Y cdepi
0OpOTHOM 3 KOPYIIIIEID MEPEBUIIHIIA 3aX0/IH, BXKHTI 3a OCTaHHI JIECATh POKIB. Pe3ynbTatu
Takux peGopM MOXKHA BiUyTH 32 YMOBU PaJMKAILHUX HOBOBBEIEHb Y 3aro0iraHHi Takid
coliaibHO Hebe3MevHil pedi, K KOpyMIis. Y TOH jke 4ac MPUHIMIK KPUMiHAIBHOTO MPaBa,
SKi € OCHOBHHUMHM JIJI1 JaHOI Tajy3l Ta OCHOBHHUMH JUIS JEP)KaBH 3arajioM, IOBHHHI
3aJMINATHCS HEJOTOPKAaHHUMHU. [TpUHIMITH KPUMIHATLHOTO TpaBa BU3HAIOTH HaW3arabHIlIy
OCHOBY KPUMIHAJIBHOTO IMPaBa, BCTAHOBJIEHY 3aKOHOM a00 0e3Mocepe/iHbO 3 HBbOIO, 1 SAKa
BUIUIMBAE, 1 KA Mae MpsMy Jito, Oe3MocepelHIO Peryirody (YHKIi. Yci MpHHIUNN
KpUMIHAIBHOTO TIpaBa MOXKHa TOJUIMTA Ha 3arajibHi Ta cremianbHi. Buxomsum 3
JIO3BOJIEHOT'O 00CATY pOOOTH, B PO3/ILTI TaHO OUTBII AETABHUN OMHC NESIKUM 13 MPUHIIUIIIB,
SIKUM BU3HAYAETHCSI OOpaHUM IIPEIMETOM JOCIIIPKSHHS.

SUMMARY

An urgent problem for modern Ukraine is the research for new, effective methods and
ways for combating corruption. During a past few years the number of changes in the field of
fighting corruption has exceeded the measures taken over the past ten years. The results of
such reforms can be felt under the condition of radical innovations in preventing such a
socially dangerous thing as corruption. At the same time, the principles of criminal law,
which are fundamental for the given branch and basic for the state in general, must remain
inviolable. The principles of criminal law recognize the most general basis of criminal law,
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PO3JIUI I Bionogionicmo Miyc 36i1bHEHHAM 8i0 KDUMIHAIbHOL 8i0no0sioanbHocmi 3a
KOpynuiitHi 3104 UHU MA OCHOGHUMU HPUHUURAMU KPUMIHATBHOZ0 NPABA

established by law or directly from it, and which follow, and which have a direct action, a
direct regulatory function.* All principles of criminal law can be divided into general and
special. Based on the allowed scope of work, the section gives a more detailed description of
some of the principles, which is determined by the chosen subject of study.

AHHOTAIUA

AKTyanbHON TpoOIeMOi JUIsi COBpEMEHHOW YKpawHBI SBISETCS TOWCK HOBBIX
3¢ (GEKTUBHBIX METOAOB W CHOCOOOB TPOTHUBOJACHCTBUS KOPPYNUUHU. 3a MOCIeIHUE
HECKOJIBKO JIET KOJIMYECTBO M3MEHEHUH B cepe O0pbObl ¢ KOpPYNIMEH MPEBBICHIO MEPHI,
MIPUHATHIE 32 MTOCIEAHNE AECATh JIeT. Pe3ympTaTsl Takux peopM MOKHO MTOIYBCTBOBATD MIPH
YCIIOBHH PaJVKAIBHBIX HOBOBBEICHHI B MPENOTBPAIICHHH TAKOTO OOIIECTBEHHO OIACHOTO
SBJIICHMsI, Kak Koppynuus. IIpy 3TOM NOpHHLOUIBI YrOJIOBHOIO IIPaBa, SBIISIOILIMECS
OCHOBOTIOJNIATAIOMIMMHA JUIS JAHHOH OTpaciii W OCHOBOMOJATAIONIUMHU I TOCYAapcTBa B
[[EJIOM, JIOJDKHBI OCTaBaThCS HE3BIONEMBIMH. [IpHHIWIBI YTONOBHOTO TpaBa MPU3HAIOT
camble OOIIMe OCHOBBI YTOJIOBHOTO MpaBa, yCTAHOBJICHHBIE 3aKOHOM WM HEMOCPEICTBEHHO
U3 HEro, U KOTOpBIE CIEAYIOT 3a NPSAMOW pEerynupyromei (QyHKIMEH U UMEIOT HpsMoe
neiicTBre. Bece mpUHIUIIBI YTOIOBHOTO MpaBa MOXKHO Pa3AelUTh Ha OOIIHNE W CIIeHATbHEIE.
Hcxons u3 paspernieHHoro odbema paboT, B pasnene JaHo Oojiee MOAPOOHOE OIMUCAHHE
HEKOTOPBIM M3 MIPUHIUIIOB, KOTOPBIH ONpeiensieTcs BEIOpaHHBIM ITPEeIMETOM UCCIICIOBAHUSL.

1.1. The general principles of criminal law

General principles are inherent not only in criminal law, but also in other
branches of law. They are: rule of law, legality, equality of citizens before the law,
inevitability of liability, principles of justice, humanism and democracy.

The principle of the law rule means that in the implementation of counteraction
to corruption people, their rights and freedoms are recognized as the highest social
values and determine the content and direction of anti-corruption activities the rule of
law can’t possess other means of combating corruption, except legal ones. In view of
this, unacceptable are the means to fight corruption, which, although they may prove
to be effective, but are contrary to the constitutional principles of the functioning of
the state and society. That is, all anti-corruption measures should be based on the
provisions of the Constitution and Laws of Ukraine. Accordingly, the exemption
from criminal liability for corruption crimes has the right to exist and to be
implement only if the principle of the rule of law is first and foremost in conformity.
This correspondence appears in the consolidation to national legislation of special
types of exemption from criminal liability for corruption crimes. The specified norms
of exemptions are directly in line with international standards, in particular the
Council of Europe Convention on Criminal Liability for Corruption 1999, The UN
Convention against Corruption 2003, the United Nations Convention against

! Bailov A. V., Vasyliev A. A, Zhytnyi O. O. ta in. Kryminalne pravo Ukrainy. (Osoblyva
chastyna) : pidruchnyk / za zah. red. O. M. Lytvynova ; nauk. red. serii O. M. Bandurka. Kharkiv :
KhNUVS, 2011. S. 25.
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Transnational Organized Crime 2000, the Convention of the Organization for
Economic Co-operation and Development on combating the bribery of officials of
foreign states in conducting international business operations in 1997.

The principle of legality derives from the provisions of the Universal Declaration
of Human Rights. “No one can be found guilty of committing a crime and can’t be
punished other than by a court sentence and in accordance with the law”. At present,
the special types of exemption from criminal liability for corruption crimes are
enshrined in the Special Part of the Criminal Code of Ukraine (articles 354, 368-3,
368-4, 369, 369-2). They are the legal basis for the use of incentive measures.

The principle of equality of citizens before the law. The person who committed
the crime is subject to criminal liability irrespective of sex, race, nationality, language,
origin, property status and position, place of residence, religion or belief,
membership of a public association or other circumstances. The equality of citizens
before the law is ensured primarily by the recognition of the presence of a person’s
act of the crime, provided by law, the only reason for bringing him to criminal
responsibility in the national criminal law. Recognizing the crime as a legal gua-
rantee of the principle of equality of citizens before the criminal law generates a
number of requirements, which must comply with both legislative and law
enforcement activities. The law describing the signs of a crime must: firstly, give
such signs sufficiently completely; secondly, the description should be as clear as
possible; thirdly, when describing the features of the crime, indicate only the
objective and subjective features of the crime and relate to the circumstances that
determine the individual characteristics of the persons who committed such an act.

These requirements are important for distinguishing criminal behaviour from
non-criminal, immoral or other, which entails another, less severe legal liability. In
addition, equality of requirements for the recognition of an act by a corrupt crime
against any person must equally and simply determine the conditions for exemption
from the investigated criminal liability. To a certain extent, this principle has been
respected through the definition of one encouraging norm as universal for a number of

! Kryminalna konventsiia Rady Yevropy pro borotbu z koruptsiieiu vid 27 sich. 1999 r.,
ratyfikovana iz zaiavoiu Zakonom Ne 252-V (252-16) vid 18.10.2006, VVR, 2006, Ne 50, st. 497 URL
. http://zakon2.rada. gov.ua/laws/show/994 101

Konventsiia Orhanizatsii Obiednanykh Natsii proty koruptsii vid 31 zhovt. 2003 r.,
ratyfikovanoi Zakonom Ne 251-V (251-16) vid 18.10.2006 r., VVR, 2006, Ne 50, st. 496 URL :
http://zakon4.rada.gov.ua/laws/show/995 ¢16

Konventsiia Orhanizatsii Obiednanykh Natsii proty transnatsionalnoi orhanizovanoi
zlochynnosti (ukr/ros) : pryiniata rezoliutsiieiu 55/25 Heneralnoi Asamblei vid 15 lyst. 2000 r.,
ratyfikovana Zakonom Ne 1433-1V (1433-15) vid 04.02.2004 r. URL: http://zakon2.rada.
gov.ua/laws/show/995_789

Konventsiia z borotby z pidkupom posadovykh osib inozemnykh derzhav u razi provedennia
mizhnarodnykh dilovykh [...] Belhiia, Kanada, Koreia, Respublika [...]; Konventsiia, Komentar,
Rekomendatsii [...] vid 21 lyst. 1997 r. URL : http://zakon5. rada.gov.ua/laws/show/998 154
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other corruption crimes. In particular, these provisions were enshrined in Part 5 of Art.
354 of the CC of Ukraine and for articles 368-3, 368-4, 369, 369-2. Previously, a note
with special conditions for exemption from criminal liability contained each article.

The principle of democracy is manifested in criminal law in such forms:
participation of representatives of public associations and individuals in the
imposition of a punishment, its execution and, in particular, in exemption from
criminal liability (transfer to bail), exemption from punishment.

The realization of the criminal-law policy on combating corruption based on
this principle of democracy is connected, in particular, with the provisions enshrined
in the General Part of the CC of Ukraine regarding the exemption from criminal
liability and the imposition of a punishment. Section IX of this Code in articles
45—48, 69, 74, 75, 79, 81, 82, and 86 of the CC of Ukraine establishes the procedure
and grounds for exemption from criminal liability, in addition to corruption crimes.

Given these restrictions, which are included by the General Part of the CC of
Ukraine on corruption crimes in matters of exemption from punishment and the
imposition of a milder punishment, the most prominent principle of democracy is
revealed in special incentive norms in the special part of the said Code.

The essence of another principle (humanism) is to recognize the value of a
person (not only the person who committed the crime, but above all the victim). In
particular, it is expressed in the fact that the punishment, which provides for a
significant restriction of the legal status of the convicted person, pursues one goal —
to protect the interests of other, law-abiding citizens, from criminal encroachments.

The humanism extends equally to the person who committed the crime, to the
victim, the witness, etc. in the criminal law. At the same time, this question lets out
of scientist’s sight and all the attention is constructed on a humane attitude to the
person who committed the crime. Consequently, the modern view on the principle of
humanism in criminal law is to add some provisions to the last one, such as:

— ensuring human rights by criminal law;

— humanization of the criminal-law policy of the state;

—reduction of the number of persons subject to criminal liability (due to
special types of exemption from criminal liability for corruption crimes, etc.);

— limitation of the measures applied to the person who committed the crime
only by the minimum necessary and sufficient to achieve the objectives, their
correction and prevention;

— development and introduction of alternative criminal sanctions against the
person who committed the crime;

— the prohibition of modelling and the application of any measures of influence
on the person who committed the crime in order to inflict physical or mental suffering.

The principle of inevitability of criminal liability lies in the fact that the
person who committed the crime is punishable in criminal confiscation. Under the
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latter one should understand the timely bringing the offender to liability, and the
fact that before the criminal law no one should have privileges. Scientists, who
studied the problem of the principle of inevitability of liability, rightly concluded
that his further fate is closely linked with the institute of exemption from criminal
liability. Those who insist on the appropriateness of direct consolidation of this
principle in the text of the CC, try to prove that the institute of exemption from
criminal liability does not contradict, but also fully corresponds to the concept of
inevitability of responsibility.*

1.2. Concepts of the special principles of criminal law in domestic and

foreign scholars

So, we note that the domestic criminal law operates the principle of inevitability
of liability, the essence of which is that the person who committed the crime must be
brought to the criminal or other responsibility that is associated with the using
criminal nature actions against such persons. However, the analysis of the norms of
art. 51 of the CC of Ukraine, as well as the characteristics of special types of
exemption from criminal liability, gives grounds for refusing from this principle and
developing more flexible forms of exemption liability for the committed crime.

The principle of justice means that the criminal punishment or other criminal
law measures applicable to the criminal must correspond to the degree of public
danger of the crime, as well as the person of the criminal. The same principle, in
particular, means that no one can be twice brought to criminal liability for the same
criminal act.

Most authors of special studies emphasize the special importance of the
principle of justice for criminal law as the most important principle of state and
public life.?

You should be operated the principle of justice, explicitly and clearly
understanding its structure, not substituting humanism, which should ensure criminal
law’s «image» fair in the eyes of citizens. Therefore, you should not put it above
other criminal-law principles.

In determining the scope of crimes, that is, when carrying out criminalization
(decriminalization) of socially dangerous acts, it is necessary, along with other
requirements of criminalization (decriminalization), which are carefully elaborated
by the science of criminal law, to take into account the requirements of social justice
as an element of social consciousness. Ignoring this circumstance leads to the fact

! Onyshchuk O. O. Kontseptualni zasady zapobihannia ta protydii koruptsii v Ukraini.
Advokat. 2010. Ne 9. S. 37.

2 Kruhlykov L. L. Aktualnye voprosy otvetstvennosty za vziatochnychestvo v svete
monohrafycheskykh yssledovanyi y yzmenenyi v zakonodatelstve poslednykh let URL:
http://defence-line.ru/ useruploads/files/actual-quest.pdf
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that the criminal-law prohibition does not receive support and approval from the
population; as a result, it is not adhered by citizens and employees of state bodies.

Another group of authors notes that the use of special types of exemption from
criminal liability undermines the constitutional principle of presumption of
innocence, since one can’t exempt a person from criminal responsibility for a crime
if he has not been found guilty of commission yet.*

S. S. Yatsenko proposes, “in order to eliminate the conflicts between the
provisions of the CC and the CPC, on the one hand, and the provisions of the
Constitution of Ukraine (this refers to the principle of the rule of law enshrined
therein — art. 8 and the principle of presumption of innocence — art. 62), on the
second hand, to consider the question about possibility of taking into account the
legislative experience of foreign countries, in particular, with regard to the possibility
of refusing from the institute of exemption from criminal liability, expanding the
scope of the institution of exemption from punishment, improving other means of
criminal legal regulation on the committed crime, the existence of which is
established by the court sentence”.?

Y. V. Baulin, speaking of the violation of the principle of presumption of
innocence, found out what lying is in this violation. He noted that at least nine
components had to be attributed to the content of the above principle, and none of
them can be violated when a person was exempted from criminal liability for the
following reasons: 1) the person is not obliged to prove his innocence in the
committed; 2) such a person only has the right to prove the existence of grounds for
exemption from criminal liability and has the right to give evidence regarding this, the
refusal of it does not justify her being convicted; 3) such person is not duty to prove his
innocence and it is impossible to obtain evidence from such person through the use of
violence, threats and other unlawful measures; 4) the charge can’t be based on the
evidence obtained illegally and on assumptions, too; 5) the admission of guilt by
perpetrator cannot be served as a basis of the indictment, since the conviction do not
result here at all; 6) all doubts concerning the proof of the guilty person continue to be
construed in its favour; 7) the court does not decide the question about the proof of
participation of the accused in committing a crime, because the court does not rule the
sentence; 8) the fact of bringing a person to participate in a case as a suspect, accused,
election of a preventive measure against her and further exemption her from criminal

! Laryn A. M. Prezumptsyia nevynovnosty y prekrashchenye uholovnoho dela po
nereabylytyruiushchym osnovanyiam. Sud y prymenenye zakona. Moskva : Yzd-vo Yn-ta
hosudarstva y prava AN SSSR, 1982. S. 93.

Petrukhyn Y. L. Prezumptsyia nevynovnosty — konstytutsyonnyi pryntsyp sovetskoho
uholovnoho protsessa. Sovetskoe hosudarstvo y pravo. 1978. Ne 12. S. 23.

2 Yatsenko S. Chy vidpovidaie Konstytutsii Ukrainy instytut zvilnennia vid kryminalnoi
vidpovidalnosti. Pravo Ukrainy. 2011. Ne 9-10. S. 167.
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liability shall not be considered as proof of her guilt or as a punishment; 9) after the
exemption of a person from criminal liability, you cannot treat her to be guilty, as well
as you cannot say about her to be a criminal in public, in mass media and in any
official documents.*

In the current CC of Ukraine, exemption from criminal liability actually exists as
a waiver of criminal prosecution. In agreeing to this, let us draw attention to the fact
that the exemption from criminal prosecution is the institute of criminal procedural
law, which in material criminal law can manifest itself not only the institute of criminal
procedural law, which in material criminal law can manifest itself not only in
exemption from punishment, but also the exclusion of criminal liability and release
from liability. In this case, the exemption from criminal liability can’t have place after
the conviction of a person, since from the moment of obtaining of legal force by a
verdict the person is already a person who is subject to criminal liability.
Consequently, person can no longer be freed from liability, and it can only be said
about the possibility of exemption from punishment as an integral part of such
liability.2

In addition, an exemption from criminal liability is not possible if the person
who committed the crime denies this (for example, article 7, article 284 of the CPC
of Ukraine). Thus, such a person has the right to object to the exemption from
criminal liability, after which the case is obeyed in the general order and may well
end with an acquittal.®

Therefore, by determining the ratio of special types of exemption from criminal
liability for corruption crimes to such a general principle as a presumption of
innocence, we conclude that the said exemption corresponds to this principle and
does not violate it.

Let’s consider the compliance of special types of exemption from criminal
liability for crimes to the special principles of criminal law:

—the principle of the legislative definition of a crime (there is no crime not
provided for by the Law) — one of the most important general principles of criminal
law. It is defined in articles 1, 2, 3 and 11 of the CC of Ukraine. The implementation
of this principle leaves no place for an analogy to the criminal law, which, by the
way, is explicitly prohibited in part 4 of art. 3 of the CC of Ukraine. A person may be
convicted only for an act committed by him that contains the crime, provided by the
CC. The provisions of note art. 45 of the Criminal Code of Ukraine determine which
particular crimes belong to corruption to date;

! Baulin Yu. V. Zvilnennia vid kryminalnoi vidpovidalnosti. Visnyk Asotsiatsii kryminalnoho
prava Ukrainy. 2013. Ne 1 (1). S. 197-198.

2 Baulin Yu. V. Zvilnennia vid kryminalnoi vidpovidalnosti. Visnyk Asotsiatsii kryminalnoho
prava Ukrainy. 2013. Ne 1 (1). S. 198.

® Right there.
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— the principle of personal responsibility — criminal liability is possible only for
their own actions (inaction). No one can be held accountable for a crime committed by
another person. This principle follows directly from the contents of part 2 of art. 2 CC:
“A person is considered to be innocent of committing a crime and can’t be subjected to
criminal punishment until her guilt is proved in a lawful manner and established by a
guilty verdict of a court”. The principle of personal responsibility applies to those who
committed crimes. The organizer, the instigator, and the accomplice also bear criminal
liability only for acts committed by them personally. However, due to the fact that the
crime was committed in conjunction with the executor, personal actions committed by
them of this kind are appraised not only on their own but also from the point of view of
their contribution to joint criminal activity.

This principle is especially important for special types of exemption from
criminal liability for corruption crimes, since personal responsibility is foresaw the
personal liberation from it. That is, another person can’t exempt person from
further criminal liability by reporting a crime committed by this person. First, it is
important to comply with for the principle of personal responsibility is in cases
where a corruption offense is committed in a group of accomplices. Of course, we
can consider a situation in which each of the accomplices carried out parallel
reporting of a corruption crime separately. In such circumstances, the special
exemption applies to everyone;

— the principle of fault liability — criminal liability comes only in the presence
of guilt, that is, only if the person refers to the crime and its consequences
deliberately or carelessly (art. 23 of the CC of Ukraine).

The methodological basis of this principle is the provision on the recognized
independence of human consciousness in the choice of goals and methods of its
behaviour, the adoption and implementation of decisions. The concrete situation
generates a volitional act not in itself, but only “refracting” through interests,
views, habits, peculiarities of the psyche and other individual traits of the
individual.® In this regard, in questions of the exemption from criminal liability for
corruption crimes, the very subjective attitude of the person to her committed, will
be decisive in determining how actively she contributes to the disclosure of a
particular crime;

— the principle of subjective sanity most convincingly acts with the excess of
the performer. The partners are not liable for the performer’s actions that were not
covered by their intent;

—the principle of full responsibility — means the requirement to blame the
person for everything committed by it, regardless of how much of the criminal-law

! Kruhlykov L. L. Aktualnye voprosy otvetstvennosty za vziatochnychestvo v svete
monohrafycheskykh yssledovanyi y yzmenenyi v zakonodatelstve poslednykh let. URL :
http://defence-line.ru/ useruploads/files/actual-quest.pdf
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norms it is provided for. Accordingly, exemption from criminal liability is possible
subject to the principle of full exemption from it;

— the principle of the advantage of mitigating liability of circumstances. In the
competition between aggravating and mitigating the mitigating circumstances, the
preference is to mitigate the circumstances of the crime. The implementation of this
principle in the area of combating both crime in general and corruption in particular
is indicated in part 3 of art. 66 of the CC of Ukraine “Circumstances that mitigate the
punishment”: “If any of the circumstances that mitigate the punishment is stipulated
in the Article of the Special Part of this Code as a sign of a crime affecting its
qualification, the court can’t once again take it into account when imposing the
sentence as such, which softens it”;

— the principle of greater punishment of a group crime. Its compliance to the
special exemption from criminal liability for corruption crimes has a manifestation of
the obligation of the person who committed the act in the group, to expose other
accomplices. At the same time, such disclosure deprives participants of the
opportunity to be exempted from criminal liability;

—the principle of full compensation for damage caused by a crime is a partial
implementation of the new concept of a criminal law — the concept of protection, the
replacement of the punitive function of the criminal law with the function of
protection, the function of restoration of violated rights and interests of the person. It is
possible to agree with professor M. Korzhanskyi that the norm, which would be
contained this principle, could have the following wording: “Irrespective of the
measure and type of punishment imposed by the court, the person who caused damage
by the crime to be harmed is obliged to compensate for the damage caused by this
crime iln full, as well as all expenses for the conduct of inquiry, investigation and
court”.

This principle has not been taken into account in the norms that determine the
special types of exemption from criminal liability for corruption crimes. That is, for a
perpetrator there is no obligatory condition that would require compensating for the
damage caused. Such omission is substantial and requires the appropriate
amendments to the articles of the CC of Ukraine, which determine the procedure for
the application of these special types of exemption, with the indisputable foresight of
full compensation for the damage caused by the corruption crime;

— the principle of economies criminal repressions — is a practical definition of the
optimal most appropriate level of economic and cultural development of society, the
limits for separating the crime from non-criminal acts (actions, inaction), the abroad
between criminalization and the decriminalization of crimes. Of course, a punishment
imposed by a court should not leave the person a sense of non-punishment for a crime.

! Korzhanskyi M. Y. Pro pryntsypy kryminalnoho prava Ukrainy. Pravo Ukrainy. 1995. Ne 11.
S. 71
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Thus, the essence of the principle of economies the criminal repression is to
recognize the person, his rights and freedoms and legitimate interests as the highest
social value for the state. This provision demands a criminal law to, firstly, not to
punish the perpetrator by criminally-law sanctions, but to protect and restore the
rights and interests of citizens who have been violated as a result of a crime, and,
secondly, to apply measures of state coercion, to create in perpetrator’s
consciousness positive socially useful installations, including him in society as a full-
fledged person, who respects and fulfils the normative prescriptions of this society to
the perpetrator in the commission of a crime.

Analysing the general and special principles of criminal law, we can note that
in the field of combating corruption, each of them, undoubtedly, has a manifestation.
During the study, we didn’t find direct contradictions between the special types of
exemption from criminal liability for corruption crimes and the fundamental ideas of
criminal law. However, the principles that are key in such a relationship with the
specified incentive norms deserve special attention. Among these principles, we can
distinguish the followings: the principle of the rule of law, the correspondence of
which appears in the consolidation by national legislation of special types of
exemption from criminal liability for corruption crimes, which also directly meets
the international standards of proper Conventions.*

The principle of legality according to which special types of exemption
from criminal liability for corruption crimes are enshrined in the Special Part of
the CC of Ukraine regarding such articles 354, 368-3, 368-4, 369, 369-2. The
principle of equality of citizens before the law manifests itself in equal and
identical conditions in one incentive norm (part 5 of article 354 of the CC of
Ukraine), which extends to a number of other corruption crimes (articles 368-3,
368-4, 369, 369-2 of the CC Ukraine). Taking into account the restrictions
contained in the General Part of the Criminal Code of Ukraine on corruption
crimes in matters of exemption from punishment and the imposition of a milder

! Kryminalna konventsiia Rady Yevropy pro borotbu z koruptsiieiu vid 27 sich. 1999 r.,
ratyfikovana iz zaiavoiu Zakonom Ne 252-V (252-16) vid 18.10.2006, VVR, 2006, Ne 50, st. 497 URL
. http://zakon2.rada. gov.ua/laws/show/994 101

Konventsiia Orhanizatsii Obiednanykh Natsii proty Kkoruptsii vid 31 zhovt. 2003 r.,
ratyfikovanoi Zakonom Ne 251-V (251-16) vid 18.10.2006 r., VVR, 2006, Ne 50, st. 496 URL :
http://zakon4.rada.gov.ua/laws/show/995 c16

Konventsiia Orhanizatsii Obiednanykh Natsii proty transnatsionalnoi orhanizovanoi
zlochynnosti (ukr/ros) : pryiniata rezoliutsiieiu 55/25 Heneralnoi Asamblei vid 15 lyst. 2000 r.,
ratyfikovana Zakonom Ne 1433-1V (1433-15) vid 04.02.2004 r. URL: http://zakon2.rada.
gov.ua/laws/show/995_789

Konventsiia z borotby z pidkupom posadovykh osib inozemnykh derzhav u razi provedennia
mizhnarodnykh dilovykh [...] Belhiia, Kanada, Koreia, Respublika [...]; Konventsiia, Komentar,
Rekomendatsii [...] vid 21 lyst. 1997 r. URL : http://zakon5. rada.gov.ua/laws/show/998 154
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punishment, the principle of democracy is most notably manifested in the special
incentive norms of this code.

The modern view on the principle of humanism of criminal law consists in the
inclusion of the following provisions:

a)  the ensuring human rights by the criminal law;

b) the humanization of the criminal-law policy of the state, namely:
reduction of the number of persons subject to criminal liability (due to special types
of exemption from criminal liability for corruption crimes, etc.).

The principle of inevitability of criminal liability is closely linked to the institute of
exemption from criminal liability, since the latter plays a precautionary role and
contributes to the detection of traditionally latent corruption crimes. When the person
who gives the unlawful benefit reports about it, is exempted from criminal liability, thus
denouncing the official who wishes to receive (or received) such a benefit.

The principle of justice is manifested in the criminalization (decriminalization)
of corrupt acts, taking into account the requirements of social justice as an element of
public consciousness, in order for social approval of the position of the legislator was
manifested in the further practical realization of norms, in particular, the in
encouraged nature.

The principle of the legislative definition of the crime is respected in part, since
from the legislative consolidation of corruption crimes in the note of art. 45 of the
Criminal Code of Ukraine, the scientific circles are seriously criticizing this definition.
Scientists note out that the notion of a corrupt crime is absent and there is only an
enumeration of certain articles of the code, which some scientists reasonably consider
it to be incomplete. Therefore, the use of special types of exemption from criminal
liability for corruption offenses directly depends on such listing. Accordingly, the more
complete the listing is, the range of special types of exemption is the wider.

The principle of personal responsibility is related to the influence of
punishment on the perpetrator and may not always be negative. The principle of fault
liability in matters of exemption from criminal liability for corruption crimes is
manifested in the subjective attitude of the person to the committed and will continue
to be crucial in determining the necessary condition for dismissal, as availability of
active assistance to the crime disclosure.

The principle of the advantage of mitigating liability of the circumstances for
corrupt crimes is limited by the conditions set forth in the Article of the Special Part
of the CC of Ukraine.

The principle of full compensation for damage caused by a crime should be
ensured regardless of the exemption of a person from liability for corruption crimes.

The principle of economies criminal repressions should ensure, in all
circumstances, the absence of a person’s feeling of non-punishment, especially when
applied to her exemption from criminal liability.
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It is crucial to consolidate the full compensation for the damage caused by a
crime in a criminal law, which will avoid the feeling of non-punishment or even
impunity in the guilty person.

1.3. The comparative-legal characteristic of the exemption from criminal

liability for corruption crimes in the Scandinavian countries

Finland and Denmark divided among themselves the first place in the Index of
corruption-relatedness in 2012, indicating a minimum level of corruption in the
country, according to the authoritative data of the non-governmental organization
“Transparency International”. In the fourth, sixth, seventh, and ninth places,
respectively, were Sweden, Switzerland, Norway, and the Netherlands. These
countries belong to the “Scandinavian” system of law."

Finland, as a member of the EU, is a party to all the main European Union
legislation on combating organized crime and corruption. However, the imple-
mentation of European laws in the national legal system is carried out by this country
fairly well. The main principle of this process is the organic combination of national
legislation of Finland with the general European one with the least possible changes
of first. For the Finnish legal system, laws aren’t characterized by the use of the term
“struggle” with the definition of a particular type of crime.” The Finnish legislator
laid down the principles of prevention and caution in the commission of crimes in each
normative-legal act, which determine the specific sphere of activity, and not the type
of crime. According to the provisions of the Criminal Code of Finland, for the
commission of actions that may qualify as “corruption”, there are of the sanctions
from fines to imprisonment for up to four years depending on the degree of public
danger of a crime.?

A genuine guarantee of protection of persons who assist the authorities in
combating corruption is also facilitated for the low level of corruption in public
authorities and the administration of Finland.* Concerning the implementation of
the requirements of the Convention against Corruption in 2003, the United

! Veibert S. Y. Uholovnaia polytyka skandynavskykh stran v oblasty protyvodeistvyia
korruptsyi. Deiatelnost orhanov hosudarstvennoi vlasty po protyvodeistvyiu orhanyzovannoi
prestupnosty : materyaly V Mezhdunar. nauch.-prakt. ynternet konf., Ekaterynburh, 26 marta — 3 apr.
2013h Ekaterynburh : Ural. yn-t, fylyal RANKhyHS pry Prezydente RF, 2013. S. 22-23.

? Baskakova Yu. V., Havryliuk V. M., Kachanova P. V., Usatyl H. O. Vidpovidalnist za
koruptsiini diiannia, pravovi zasady vidshkoduvannia zbytkiv, zavdanykh vhnaslidok yikh vchynennia :
navch. metod materialy / uporiad. O. V. Zhur. Kyiv : NADU, 2013. S. 39—40.

Antykoruptsune zakonodavstvo: mizhnarodni standarty ta yikh zaprovadzhennia v Ukraini :
metod. P05|b /uklad. : V. I. Hryhoriev, M. A. Mykytiuk, H. O. Honcharuk. Kyiv : [b. v.], 2013. S. 12.

Bocharnykov Y. V. Zarubezhnyi opyt protyvodeistvyia korruptsyi. Analytycheskyi vestnyk
Analytycheskoho upravlenyia Apparata Soveta Federatsyi Federalnoho Sobranyia Rossyiskoi
Federatsyi. 2007. Ne 6 (351). S. 45.
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Nations Review Panel on the Prevention of Corruption' made observations on
Finland that could be considered in terms of further development of the anti-
corruption system, including those related to the Institute of exemption from
liability (punishment) of persons for corruption crimes. In particular, for Finland
is recommended to:

—to consider the possibility of exemption from punishment of persons who
committed acts of corruption in the event of their voluntary and active cooperation
with law-enforcement bodies;

—to consider extending the scope of the domestic law on mitigating
punishments of persons who committed corruptive crimes in the event that they
voluntarily and substantially assist law enforcement authorities in investigating
crimes committed by other persons who are in one court cause and in a gathering
evidence.’

Importance has ethics, respect for work and disrespect for tricks, dishonesty,
and unjustified agility in the enriched ones in Finland. Finns believe that taking a
bribe means losing self-esteem even if nobody knows about it. There are
municipalities with a population of only 200, but they have self-government. The
principle of the election of local administrations really works here (corruption often
flourishes at the local level).?

Thus, the experience of Finland confirms that in this country, however, as in
other developed democracies, the main factor in counteracting corruption is, first of
all, honest power. It is also a system of interaction between government, civil
society, traditions and values of the nation. Honest power does not depend on
personality, it is laid in the culture, mentality of the people. Actually, the Ukrainian
state is trying to capture such an approach for its citizens. The conducted studies
confirmed that this is the most effective and most powerful way. The report of
Transparency International about Corruption in Denmark in 2012* draws the
following conclusions, which are of interest to our study, precisely because of the
prism of the exemption from criminal liability for corruption crimes:

! Reziume stranovykh dokladov (zapyska sekretaryata OON), podhotovlennoe v ramkakh
Konferentsyy hosudarstv — uchastnykov Konventsyy Orhanyzatsyy Ob’yedynennykh Natsyi protyv
korruptsyy, Hruppoi po obzoru khoda osushchestvlenyia Konventsyy Orhanyzatsyy Ob’yedynennykh
Natsyi protyv korruptsyy 7 yiunia 2011 hoda (h. Vena). URL:
http://sartraccc.ru/Pub_inter/unvscorr.files/ V1183527r.pdf

2 Bocharnykov Y. V. Zarubezhnyi opyt protyvodeistvyia korruptsyi. Analytycheskyi vestnyk
Analytycheskoho upravlenyia Apparata Soveta Federatsyi Federalnoho Sobranyia Rossyiskoi
Federatsyi. 2007. Ne 6 (351). S. 45.

® Nevmerzhytskyi Ye. Problemy retseptsii antykoruptsiinykh mekhanizmiv rozvynenykh krain
v ukrainsku praktyku. Viche. 2011. Ne 19. URL : http://www.viche.info/journal/2731/

* Kristensen M. B. National integrity system assessment Denmark. 2012. URL :
http://archive.transparency.org/policy_research/nis/nis_reports_by country/
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1.  The Danish national system of “incorruptibility” is “healthy”, which is
largely due to the strong culture of state administration. Danish institutions have a
relatively small number of regulatory requirements that establish formal rules of
conduct and the principles of countering corruption. However, despite the low degree
of formalization, there is a strong practice of incorruptibility, because if management
culture weakens, certain rules that make the system as a whole “invulnerable” begin
to operate.

2. Corruption is not considered a serious problem in Denmark and therefore
it is not a theme that has a great influence on social processes and interests. Bribes
and payments for accelerating the procedure for access to public goods and services
are practically absent.

3.  The study showed that it is difficult to distinguish between punitive
measures for obtaining attractive gifts and other benefits, in particular, in the form of
additional entertainment. Judicial decisions that show administrative practice and
criminal justice are not numerous and, as a rule, consist of an order of restoration of
justice and payment of compensations.

Several recommendations were suggested in the report on the upgrading of the
anti-corruption system. At the same study in Denmark’:

—  protection and counselling of informants. Provision is made for the
establishment of advisory bodies (where the Transparency International Department
of Denmark will take an active part), which can be visited by employees of both
private and public organizations, if they have information about the commission of a
corruption offense — a fact of corruption;

—  transparency of acceptance of gifts. Transparency International regards
creating a list of gifts that are allowed to be presented to officials to be an effective
anti-corruption measure about Denmark. This listing must be registered and
published.

With regard to the strategy of Swedish in the field of combating corruption,
such measures should be recognized as the most successful and possible for
implementation as*:

1. By the middle of the XIX century, Sweden was considered a country that
is full of corruption. However, after the elite and the leadership of the country
adopted a strategic decision on the complete modernization of the country, a set of
measures aimed at the complete exclusion of mercantile considerations from officials

! Kristensen M. B. National integrity system assessment Denmark. 2012. URL
http://archive.transparency.org/policy_research/nis/nis_reports_by country/

2 Veibert S. Y. Uholovnaia polytyka skandynavskykh stran v oblasty protyvodeistvyia
korruptsyi. Deiatelnost orhanov hosudarstvennoi vlasty po protyvodeistvyiu orhanyzovannoi
prestupnosty : materyaly V Mezhdunar. nauch.-prakt. ynternet konf., Ekaterynburh, 26 marta — 3 apr.
2013 h. Ekaterynburh : Ural. yn-t, fylyal RANKhyHS pry Prezydente RF, 2013. S. 27-28.
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was developed and started to be implemented. The state regulation was based on the
incentives for honest and responsible management — through taxes, privileges and
subsidies, and not through prohibitions and permits received from authorities. Citi-
zens have been given access to internal documents of public administration, which
allows everyone to understand how the state works, and most importantly — an
independent and efficient system of justice was created.

2. At the same time, the Swedish parliament and the government set high
ethical standards for officials and began to enforce them. In a few years, honesty has
become a prestigious norm among the state bureaucracy. Salaries of officials initially
exceeded the earnings of workers by 12—15 times. However, over time, the
purposeful efforts of the government of the country, this difference has fallen to
twofold. Today, Sweden has one of the lowest levels of corruption in the world.

3. In Sweden, the church and public opinion play a major role in combating
corruption, thanks to which any businessman who has been able to ern a very high
income in a short period or to an official whose income is substantially lower than
his expenses are suspected. In addition, public opinion, first, will force such an
official to leave the post and will not allow him to ever get a job either in the civil
service or in private business. The public opinion has transformed manifestations of
corruption and dishonesty to be extremely rare fact of private business and in state
administration. The legislative measures or criminal penalties couldn’t achieve such
a result.

In fact, such an approach to the complete rejection of corruption by Ukrainian
society is enshrined in the Law of Ukraine “On the Principles of State Anti-
Corruption Policy in Ukraine (Anticorruption Strategy) for 2014—2017”, such as:

— conduct on a regular basis information campaigns aimed at various social
groups and aimed at eliminating tolerant attitude towards corruption, increasing the
level of cooperation between authorities and citizens in countering corruption;

—  develop and implement on some special programs aimed at providing
entrepreneurs with access to the necessary information, in particular on
administrative procedures, rights and obligations of entrepreneurs, formation of the
consciousness of non-acceptance of corrupt behaviour, and encouragement to inform
about corruption cases.

1.4. The comparative-legal characteristic of the exemption from criminal

liability for corruption crimes in the European countries and the USA

By comparing national and foreign legislation about the consolidation of a
special institute of exemption from criminal liability for corruption crimes, we can

! Pro zasady derzhavnoi antykoruptsiinoi polityky v Ukraini (Antykoruptsiina stratehiia) na
20142017 roky : Zakon Ukrainy vid 14 zhovt. 2014 r. Vidomosti Verkhovnoi Rady. 2014. Ne 46.
S. 2047. — URL.: http://zakonl.rada.gov.ua/laws/ show/1699-18
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note that special incentive norms of criminal legislation of foreign countries are
envisaged in Special Parts, if the CC has such a division or in special sections of
the CC, which provide for liability for certain crimes. These norms, as a rule, on
the grounds of positive behaviour of a person determine the minimization of
criminal-law encumbrance, which is directly implemented in the exemption from
liability, punishment or mitigation of the latter. The most widespread practice in
criminal law is an exemption from punishment or its mitigation. The less common
and more typical for the post-Soviet states is an exemption from liability.

Exemption from liability or punishment is regulated in the criminal
(penitentiary), criminal-procedural law and special laws of foreign states. The
peculiarity lies in the fact that the exemption from liability and punishment in
foreign law is not different. Comparison of the criminal legislation of the Baltic
states has shown that the CC of Latvia provides for exemption from criminal
liability and punishment (Chapter VI), in the CC of Lithuania - exemption from
criminal liability (Chapter V1) and release from punishment (Chapter X), and the
Penal Code of Estonia only exemption from punishment and his serving
(Chapter V).

We also note that most foreign legislations do not distinguish individual
incentive norms for corruption crimes. This is explained by the general attitude
towards corruption in foreign countries at the legislative level. Similarly, in most
countries there are no separate laws on the prevention of corruption, special anti-
corruption expertise, and electronic declaration of property. Instead, the provisions of
general laws, normative (criminological) expertise, and electronic tax declaration are
applied. Therefore, we analysed the special types of exemptions from related socially
dangerous acts related to corruption crimes. The CC of the Federal Republic of
Germany in the Special Part provides for 20 types of special exemption from
punishment or mitigation. In particular, an optional mitigation or exemption from
punishment is provided for in cases where the person voluntarily and significantly
contributes to the termination of the further existence of the criminal association or
the committing of punishable act committed which corresponds to the purposes of
such association (Part 1, Paragraph 6, § 129); voluntarily and in a timely manner
provided to her the information to the appropriate institution about punishable acts
that can be prevented (Part 2, Paragraph 6, § 129). If the person who committed the
act reaches its goal because of terminating the existence of such an association, or it
is achieved without its efforts, then such person is not punished.?

! Khriapinskyi P. V. Zaokhochuvalni normy u kryminalnomu zakonodavstvi Ukrainy :
monohrafiia. Kharkiv : Kharkiv yuryd., 2009. S. 215.

2 Khavroniuk M. I. Kryminalne zakonodavstvo Ukrainy ta inshykh derzhav kontynentalnoi
Yevropy: porivnialnyi analiz, problemy harmonizatsii : monohrafiia. Kyiv : Yurystkonsult, 2006.
S. 284,
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The French Criminal Code provides for exemption from, or mitigation of, the
punitive conduct of a perpetrator if a person who participated in a criminal group
prior to commencing any criminal proceeding discloses a group or conspiracy to
the competent authority and will allow the establishment of other accomplices
(art. 450-2).}

The CC of France provides for exemption from, or mitigation of, the
punishment if the person who participated in a criminal group before any criminal
acts, related to prosecution, opens up a group or conspiracy to the competent
authority and will allow the establish other accomplices (art. 450-2).2

The CC of the Holland includes that criminal prosecution may be terminated if
the offender fulfils one or more of the conditions before the trial of the case, which
are imposed by the prosecutor: a) payment of money to the state, the size of which
can’t be less than five guilders, but not more than the maximum fine; b) the waiver of
the right to objects which are seized and which are subject to confiscation or
exclusion from circulation; c) refusal of items subject to confiscation or payment
their value to the country; d) full payment of money to the state or the transfer of the
objects subject to arrest, in order to deprive the accused of all or part of the proceeds
of crime, including cost savings; e) full or partial compensation for damage caused
by a crime (art. 74 of the Criminal Code).?

CC of Latvia in part 4 of art. 58 directly indicates the possibility exemption a
person from liability in the cases specified in the Special Part of this Code. Directly
in the Special Part of the Criminal Code there are five special types of exemption,
four of which are of a facilitative nature. Yes, art. 235 determines that a person who
voluntarily transferred firearms, ammunition to it, pneumatic weapons of high power,
explosive substances or explosive devices, manufactured without proper permission,
shall be exempted from criminal liability in the absence in her actions of crime;
art. 254 provides that a person who has voluntarily transferred narcotic drugs or
psychotropic substances or voluntarily informed about their acquisition, preservation,

Khriapinskyi P. V. Zaokhochuvalni normy u kryminalnomu zakonodavstvi Ukrainy :
monohrafiia. Kharkiv : Kharkiv yuryd., 2009. S. 75.

! Krylova N. E., Serebrennykova A. V. Uholovnoye pravo sovremennykh zarubezhnykh stran
(Anhlyy, SShA, Frantsyy, Hermanyy) : ucheb. Posobiye. Moskva : Zertsalo, 1997. S. 71.

Khriapinskyi P. V. Zaokhochuvalni normy u kryminalnomu zakonodavstvi Ukrainy :
monohrafiia. Kharkiv : Kharkiv yuryd., 2009. S. 76.

% Krylova N. E., Serebrennykova A. V. Uholovnoye pravo sovremennykh zarubezhnykh stran
(Anhlyy, SShA, Frantsyy, Hermanyy) : ucheb. Posobiye. Moskva : Zertsalo, 1997. S. 71.

Khriapinskyi P. V. Zaokhochuvalni normy u kryminalnomu zakonodavstvi Ukrainy :
monohrafiia. Kharkiv : Kharkiv yuryd., 2009. S. 76.

® Uholovnyi kodeks Hollandyy / nauch. red. B. V. Volzhenkyn. SPb. : lurydycheskyi tsentr
Press, 2002. 510 s.

Khriapinskyi P. V. Zaokhochuvalni normy u kryminalnomu zakonodavstvi Ukrainy :
monohrafiia. Kharkiv : Kharkiv yuryd., 2009. S. 77.
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transportation or transferring is exempted from criminal liability for the use,
acquisition, preservation, transportation or transfer of these substances; art. 324
determines that a bribe-taker is exempted from criminal liability if he has been object
of soliciting a bribe or if a person voluntarily declared what happened after giving a
bribe. A person who offered a bribe is exempted from criminal liability if she
voluntarily informed about what happened; part 3 of art. 324 determines the
exemption from the liability of the intermediary and accomplice in bribery, if they
will voluntarily report on what has happened after committing criminal acts.

The special part of the CC of Lithuania is provided for the exemption of the
person who participated in the rebellion for the purpose of a coup if he voluntarily
informed the state authority of important information of the preparation of a coup (part
3, art. 114); a person who bribed a civil servant, if it is solicited from her, provoked a
bribe, and if she offered, promised or gave a bribe with the knowledge of the law
enforcement body (part 4, art. 227); a person who participated in the commission of a
crime by a criminal group or belongs to a criminal group but at the same time made a
sincere confession of the crime, provided the law enforcement authorities with valu-
able information that allowed the cessation of a criminal group’s activity or held its
members to accountable. The person who participated in the murder or was already
exempted from criminal liability is not exempted from liability (part 4 of art. 249); a
person who has manufactured, purchased and stored narcotic or psychotropic
substances and voluntarily applied to the hospital for medical assistance or to a state
authority for the purpose of give of narcotic or psychotropic substances that were
illegally acquired or stored (part 3 of art. 259).

It should be noted that a large number of norms on the exemption from liability
or punishment of persons is provided for in the CPC and special laws. For example,
according to art. 706-32 the CPC of France in 1958 the police officers, who exempts
from criminal liability, who with the purpose of disclosing criminal drug abuse
behaviour, buy, store, transport or transfer drugs to persons involved in illicit drug
trafficking, with the exception of incitement®; in accordance with § 371 of the

! Uholovnyi kodeks Hollandyy / nauch. red. B. V. Volzhenkyn. SPb. : lurydycheskyi tsentr
Press, 2002. 510 s.

Khriapinskyi P. V. Zaokhochuvalni normy u kryminalnomu zakonodavstvi Ukrainy :
monohrafiia. Kharkiv : Kharkiv yuryd., 2009. S. 77.

2 Uholovnyi kodeks Hollandyy / nauch. red. B. V. Volzhenkyn. SPb. : lurydycheskyi tsentr
Press, 2002. 510 s.

Khriapinskyi P. V. Zaokhochuvalni normy u kryminalnomu zakonodavstvi Ukrainy :
monohrafiia. Kharkiv : Kharkiv yuryd., 2009. S. 77-78.

¥ Khavroniuk M. I. Kryminalne zakonodavstvo Ukrainy ta inshykh derzhav kontynentalnoi
Yevropy: porivnialnyi analiz, problemy harmonizatsii : monohrafiia. Kyiv : Yurystkonsult, 2006.
S. 416.

hriapinskyi P. V. Zaokhochuvalni normy u kryminalnomu zakonodavstvi Ukrainy :
monohrafiia. Kharkiv : Kharkiv yuryd., 2009. S. 78.
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Provisions on Taxes and Duties of the Federal Republic of Germany in 1977, a
person exempts from a criminal liability, who is charged for tax evasion and
informed the financial authorities of the incorrect, incomplete or missed data
previously filed for tax purposes.

According to art. 5 chapter 29 of the CC of Sweden, among the circumstances
affecting the imposition of a punishment, it is taken into account, whether the
accused sought to do everything in his power to prevent, correct or limit the harmful
effects of a crime, and whether the accused had voluntarily impersonated himself
(paragraphs 2 and 31 art. 5 of the CC).?

The CC of Poland provides for ordinary and extraordinary circumstances that
affect the imposition of punishment as a mitigating circumstance. Thus, § 2 and 3 of
art. 53 as a normal mitigating circumstance, recognizes the perpetrator’s behaviour
after committing a crime, in particular efforts to eliminate harm or to re-establish
another way of social justice, the court also takes into account the positive results of
the mediation between the victim and the perpetrator or the consent between them.?

The legal basis for combating corruption and money laundering in Egypt is the
Law of combating corruption and money laundering Ne 80 of 2002. According to art.
10 and 17, a person who provided information about suspicious financial transfers
can’t be engaged to liability. The perpetrator of the crime of money laundering
should be exempted from punishment if he himself notifies the competent authorities
of the crime. He is also exempted from punishment if the competent authorities were
aware of a crime, but obtaining information from that person made it possible to
identif‘}/ and arrest other perpetrators or confiscate the money that was the object of a
crime.

By the way, Belarusian legislators, introducing the possibility of exemption
from criminal liability for some crimes against property, in particular for theft, fraud,
embezzlement through abuse of authority and appropriation of property or wasting of
property®, chose such an option. Thus, in note 5 to Chapter 24, “Crimes against
property” of Section VIII “Crimes against property and against the order of

! Right there.

2 Right there.

® Khavroniuk M. I. Kryminalne zakonodavstvo Ukrainy ta inshykh derzhav kontynentalnoi
Yevropy: porivnialnyi analiz, problemy harmonizatsii : monohrafiia. Kyiv : Yurystkonsult, 2006.
S. 416.

Khriapinskyi P. V. Zaokhochuvalni normy u kryminalnomu zakonodavstvi Ukrainy :
monohrafiia. Kharkiv : Kharkiv yuryd., 2009. S. 78-79.

* Bauman E. V. Opyt borby s korruptsyei v stranakh s razvytoi ekonomykoi. URL :
http://kizilov-inc.ru/sites/default/files/gm_articles/opyt_borby.pdf

> Leonenko I. Rozshyrennia spetsialnykh pidstav zvilnennia vid kryminalnoi vidpovidalnosti —
efektyvnyi zasib protydii zlochynnosti v Ukraini. 2013. Ne 12. URL : http://www.viche.info/
journal/3719/
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economic activity”, it is indicated that a person who committed a crime is provided
for in part 1 of art. 205, part 1, art. 209, part 1, art. 210, part 1 of art. 211, or part 1 of
art. 214 of the CC of the Republic of Belarus, if this person appeared with
repentance, actively contributed to the detection of the crime or completely
compensated the damages, is exempted from criminal liability.*

Particular attention in the study of the legal framework of foreign countries
deserve the norms that determine the procedure for bringing criminal liability of
legal entities for committing acts of corruption and, in particular, the prospect of their
exemption from such liability. It should be emphasized that of the 27 EU states in the
legislation more than half of them provide for the possibility of bringing legal
persons to criminal liability. Thus, a legal entity is liable to criminal liability in such
European states as: a) members of the EU (Kingdom of Belgium, the United
Kingdom of Great Britain and Northern Ireland, the Republic of Hungary, the
Kingdom of Denmark, the Republic of Ireland, the Republic of Malta, the Kingdom
of the Netherlands, the Republic of Poland, Romania, the Republic of Slovenia, the
Republic of Finland, the French Republic, The Kingdom of Sweden, the Republic of
Estonia); b) are not members of the EU (Republic of Albania, Republic of Iceland,
Republic of Macedonia, Republic of Moldova, Kingdom of Norway, Republic of
Croatia, Republic of Montenegro); c) which provides quasi-criminal, that is,
administrative and criminal liability of legal entities (the Austrian Republic, the
Italian Republic, the Kingdom of Spain, the Federal Republic of Germany).?

However, lawmakers of foreign countries have ignored the concept of guilt, the
definition of the possibility of a legal entity to be the subject of a crime or the
possibility only to be subject to criminal liability, the grounds for the dismissal of
legal persons from liability, the possibility of using the notion of relapse of crime to
the legal person, conviction, etc.

Only in rare cases can one find rules that would surely be of interest to the
legislator of our state for the possible introduction of such a liability in Ukraine.
Thus, the provisions of relapse of a criminal offense of the legal person can be found
in French law. The valid CC of France in articles 132-12—-132-15 provides for
punishment of a legal entity for the relapse of its criminal behaviour, for example, in
the case when an individual convicted a legal entity for a crime or misdemeanour for
which the law provides for a more severe punishment in the case of committing the
crime (art. 132-12).2

The same provision is contained in art. 146 of the CC of Romania, which states

! Uholovnyi kodeks Respublyky Belarus ot 9 yiulia 1999 h. Ne 275-Z. URL: http://eta
lonline.by/?type= text&regnum=HK9900275#load_text_none 1 _

2 Hryshchuk V. K., Pasieka O. F. Kryminalna vidpovidalnist yurydychnykh osib: porivnialno-
pravove doslidzhennia : monohrafiia. Lviv : Lviv. derzh. un-t vnutrishnikh sprav, 2013. 248 s.

3 Right there.
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that in the event of a relapse a legal person is punishable twice more than
punifhment, predicted for this crime, but does not exceed the maximum amount of a
fine.

In addition, the CC of France provides for the liability of legal entities for
attempting an offense, as well as for complicity in the commission of a crime; for
acts that are characterized as attempt and carelessness. In case of deliberate actions
against a legal entity and an individual, the institute of complicity is used.?

Worthy of note is also the provisions of art. 150 of the CC of Romania
concerning the rehabilitation of a legal entity. This article states that rehabilitation of a
legal entity is possible, if the legal person does not commit other crimes within three
years from the date of the serving of principal and additional sentences (if the person
will not make any punishment).?
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AHOTAIIA

Po3xin npucBsveHmi MOPiBHSIIBHO-TIPABOBOMY JIOCHIKEHHIO MTUTaHb OC3MEKH JKUTTS
moAMHU B YKpaiHi Ta €Bpomi. 3AiliCHEHO OISl Cy4acHHMX MpoOJeM 3aKOHOJaBUOTO
rapaHTyBaHHS O€3MEKH JKUTTSA JIOAUHU. POOWTbCA BUCHOBOK, IO MXHUTTS JIOAMHU €
MPEIMETOM MPABOBOTO PETYJIOBAHHS B JIy’K€ BY3bKOMY Jiala3oHi, BOHO MOX€ BHCTyIaTH
JIMIE B KOCTi 00’ €KTa mpaBoBoro 3axucty. Ll{o % 1o mpaBa Ha KUTTS, TO BOHO HE O3HAYa€E
caMme JKUTTA, a € IEBHOI0 NPaBoBOIO (hopMoI0, cy0’€KTHBHUM HPABOYMHOM 3 (OPMaIbHO-
aTpuOyTUBHUMHU O3HaKaMH, sKi 3akpimieHi y Koncrurynii Ykpainu, MiXKHapOAHO-IIPaBOBUX
Ta BITYM3HSHUX aKkTax. [IpH bOMY KOXKHA raly3b IpaBa Ma€ CBOI 3aBJaHHs B 3a0e3leueHHi
0e3IeKH KUTTSI JTFOJIMHY Ta i OXOPOHH, SIKi BOHA pealli3ye y CBOiX MPaBOBUX MPUIIHCAX.

SUMMARY
The section is devoted to a comparative legal study of human life security issues in
Ukraine and Europe. A review of modern problems of legislative security of human life is
carried out. It is concluded that human life is the subject of legal regulation in a very narrow
range, it can only act as an object of legal protection. As for the right to life, it does not mean
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life itself, and in some it is a legal form, a subjective transaction with formal attribute signs,
which are enshrined in the Constitution of Ukraine, international legal and domestic acts. At
the same time, each branch of law has its own tasks in ensuring the safety of human life and
its protection, it implements in its legal prescriptions.
AHHOTAILIAA

Pa3zlen TIOCBSAIIEH CPAaBHUTECIIBHO-IIPABOBOMY HCCJIIEAOBaHUIO BOIIPOCOB 0e30ImacHOCTH
JKU3HU dejoBeka B Ykpamne U EBpome. OcymiectBieH 0030p COBpPEMEHHBIX MpoOieM
3aKOHOJAaTCIbHOI'O obecreyeHnss 0€30MAaCHOCTH KH3HHU 4YeJIOBEKA. I[enaeTcsI BbIBOJI, 4YTO
JKU3Hb YCJIOBCKa ABJIACTCA MNPEAMETOM IIPAaBOBOr0 pPEryJIrupoBaHHsd B OYCHB Y3KOM
Aramna3oHe, OHO MOXCET BBICTYNATh JIMIIb B Ka4Y€CTBC 00BeKTa HpaBOBOﬁ 3aIINUTHI. Yo
KacCcacTCs ImpaBa Ha KMW3Hb, TO OHO HC 03HAYaCT CaMy XU3Hb, a ABJIACTCA HEKOH HpaBOBOﬁ
(dopmol, CyOBEKTHBHBIM IOpPUAMYECKHM  (GakToM ¢  (POpMaTbHO-aTPUOYTHBHBIMU
MpU3HaKaMH, KOTOopble 3akperieHbl B KoHcTuTynuu YKparHbl, MEXIyHApOJHO-IIPABOBBIX U
OTCYCCTBCHHBIX AKTaXx. HpI/I 9TOM KaKJias OTpaciib IipaBa UMECT CBOU 3aJa4u B o0ecrieyeHnn
0e30MacHOCTH KU3HU YeJIOBEKa M €€ OXpaHbl, KOTOpPbIE OHA peain3yeT B CBOMX IPABOBBIX
MpeaAIrnnucCaHusix.

2.1. Koucmumyuyiiini zapanmii oe3nexku yncumms ai00uHu 6 YKpaini ma

€Eeponi

TekcryanpHe 3aKpilJICHHS B €BPOIEHCHKUX KOHCTUTYIISIX IpaBa Ha >KUTTS
Oy/IyeThCs TIPAKTHYHO 33 OJHAKOBOIO CXEMOI0'. AGO KOPOTKA KOHCTATALls JAHOTO
npasa (ct. 28 Koncrurymii Pecriy6iku Bonrapis?; cr. 2 Koncrurymnii ®PH; cr. 21
Kowcrutymiiioro 3akony Pecry6miku Anbamis®), a6o me (ikcyloTbest it rapamTii
HEJIOMYIIEHHSI JOBUIBHOI CMEpPTHOI Kapu abo0 TMOBHOI 3a00pOHU Ha 3aCTOCYBaHHS
naHoro Buay nokapanHs. Hampuxnan, Koncturyuis [optyranii nporonomye: «l.
JIro/ichbKe JKUTTSI HEIOTOpKaHHE. 2. 3aCTOCYBaHHS CMEPTHOI Kapy HE JIOITYCKAETHCS»
(cT. 24)°. TakuM Xe NPUKIAIOM sBise coboro crartst 21 Koncruryuii Pecry6iku
Xopsaris: «KokHa nroaMHa Mae npaBo Ha kUTTA. Y PecnyOmini XopBatis Hemae

! Crpemsuosa €. JI. Vuidikaris MiKHapogHOro mpaBa Ta ii BIUIMB HA HAIIOHANBHE
3aKOHOJIABCTBO : MOHOTpadis. Oxeca, Bunasuuuuii nim «['enpBetukay, 2019, 552 ¢., ¢. 117-143.

Konctutynus PecnyOonuku bBonrapuu. Koncmumyyuu eocyoapcme (cmpawn) mupa:
Humepnem-oubnuomerxa KOHCIUmMyyutl Pomana Hawrxosa : BeO-Cailr. URL:
http://worldconstitutions.ru/archives/120 (nata 3BepHenns: 30. 03. 2021).

% OcuoBHoii 3axkon ®enepatusuoii Pecrybmuku Depmanus. Koncmumyyuu 2ocydapems
(cmpamn) mupa: Hnmepnem-6ubnuomexa xouncmumyyui Pomana [awxosa : Beb-caiit. URL:
http://worldconstitutions.ru/archives/155 (nata 3Bepuenns: 30. 03. 2021).

Koncturynust PecnyOnuku  AnGanus. Kowcmumyyuu cocyoapcme  (cmpam) mupa:
Humeprnem-6ubnuomexa KOHCIMUmMyyuu Pomana Tawxosa : BeO-CaiT. URL:
http://worldconstitutions.ru/archives/104 (nata 3Bepuenns: 30. 03. 2021).

® Koncrurymus Ilopryransckoit Pecry6mukn. Koncmumyyuu zocydapeme (cmpamn) mupa:
Humepuem-oudbruomexa KOHCIUmMyyuii Pomana Tawxosa : BeO-CailT. URL:
http://worldconstitutions.ru/archives/141 (narta 3Bepaenss: 30. 03. 2021).
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cMepTHOI Kapu»'. AmHaoriume QopMymoBaHHS MicTmThcs B KoHCTHTYLi
PecniyOomiku CnoBenisti:  «JIrogceke xutTTs HemotopkanHe. Y ClioBeHii Hemae
CMEPTHOI Kapu» (CT. 17)2.

Koncturymis CnoBanpkoi PecrmyOmiku (cCT. 15)3 1 XapTis OCHOBHHX TIpaB 1
cBobox Yechkoi PecnyOmiku (cT. 6) MOAATKOBO BHIISIOTH, IIO JIFOJICHKE KHUTTS
TiIHE OXOPOHH 1€ A0 HAPOIKEHHS .

Hepinko koHCTUTYIiiiHE 3aKpilyieHHs TIpaBa Ha KHUTTA BiOYBa€eTbcid B
KOMIUIEKC] 3 1HIIMMU MpaBaMu B paMKax ofHiei ctaTTi. [Ipukinanom Moxe CIyKUTH
crarts 15 Koncrurynii Icnanii: «Bci MaroTh mpaBo Ha XKUTTS, Gi3UYHY T4 MOpPAJIbHY
HEJIOTOPKAHHICTh, HIKOTO B JKOJHOMY pa3l HE MOJKHA IMiIJIaBaTH KaTyBaHHSM a0o
HEINIOJICPKOMY YW TPUHIDKYIOUOMY TiJHICTh MOBOPKEHHIO. BinMiHsS€ThCS cMepTHA
Kapa, 3a BUHATKOM BHIIAJKiB, Iepen0ayeHux BINCHKOBUMU KpPUMiHATHHUMHU
3aKOHAMH I1i1 9ac BilfHI» .

Opnak, Tpeba ckazaTH, IO caMe MIpPaBO Ha JKUTTS BIEpIIE 3HAWUIUIO CBOE
HOpMaTWUBHE 3akpirieHHs Jume Hanpukiaii XVII cromitrs B Jexmaparii
HezanexHocTi CIIA 4 nunus 1776 poky, y skiii y sKOCTI mepuioi cepen
«CaMOOYEBUIHHUX ICTUHY» MPOTOJIONIYBANIACs Ta, IO «YCl JIOAW CTBOPEHI PIBHUMH U
0 BCl BOHHM HaJiJieHI MEBHUMHU HEBIIUY)KYBAaHMMH IMpPaBaMH, 10 SIKUX HallekKaTb
Kutrs, CBoO0ma 1 IparHeHHS H_[acm»e.

I3 mpuitasaTTam Jlexmapaiii y CBITI cTaiu 3aTBEpKyBaTHCs IpaBHIIa MPO TE,
0 TPEJCTaBRISIFOYr co000 abCONIOTHY MIHHICTH CBITOBOI IMBUII3AIIi, IpaBO Ha
KUTTS TOBHHHO TepeOyBaTH IiI MAaKCHMaIbHHM I[PABOBHM 3axHcTOM . IIpaBo
3000B’513aHO OXOPOHATH KUTTS OyAb-sIKO1 JIFOJAMHU HE3AJIEKHO BiJ] MOTO CTaTi, BIKY,

! Komcrurymus Pecry6muxu Xopsartus. Kowcmumyyuu 2ocydapcme  (cmpan) mupa:

Hnmeprem-oubauomexa KOHCIMUmMyyuti Pomana Hawxosa : BeO-cailT. URL:
http://worldconstitutions.ru/archives/107 (nara 3sepuenns: 30. 03. 2021).

Konctutynus Pecnyomuku CroBerun . Kowcmumyyuu eocydapcme (cmpan) mupa:
Hnmeprem-oubauomexa KOHCIMUmMyyuti Pomana Hawxosa : BeO-cailT. URL:
http://worldconstitutions.ru/archives/109 (nara 3Bepuenns: 30. 03. 2021).

Kouctutynus CroBankoit PecnyOnuku. Koncmumyyuu eocydapcme (cmpam) mupa:
Humepnem-oubnuomexa KOHCTMUMYYuti Pomana Tawxosa : BeO-CaiiT. URL:
http://worldconstitutions.ru/archives/110 (nata 3Bepuenns: 30. 03. 2021).

Koucturynus UYemickoit PecnyOnuku. Koncmumyyuu eocyoapcmeé (cmpamn) mupa:
Humepnem-bubauomexa KOHCIMUMYYuti Pomana Tawxosa : BeO-CaliT. URL:
http://worldconstitutions.ru/archives/106/2 (zara 3seprenns: 30. 03. 2021).

° Koncrurynust Hcmanckoro KoponesctBa. Kowmcmumyyuu ecocydapcme (cmpam) mupa:
Hnmeprem-oubaruomexa KOHCIUmyyuii Pomana Tawxosa : BeO-CaiT. URL:
http://worldconstitutions.ru/archives/149 (nata 3Bepuenns: 30. 03. 2021).

® lexnaparis nesanexuocri: [pasa Jlioxunn B Yipaisi. Ingopmayitinuti nopman Xapriscekoi
npasoszaxuchoi epynu : BeO-caiit. URL: http://www.khpg.org/index.php?id=946555693 (nara
3sepHeHHs: 30. 03. 2021).

! IIpaBoBi ocHOBHM BO€HHOT Oe3neku Ykpainu: moHorpadis / €. JI. CtpenbuoB Ta iH. ; Bimm.
Pen. €. JI. Crpensiios. JIssis : HACB, 2016, 188 c., c. 7-25.
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pacoBoi abo HAI[IOHATBHOI MPUHAIEKHOCTI, HE3AIEKHO BiJ MICHI Ta POl B
CYCIUIBCTBI, HE3AJISKHO BiJl CTaHy 340pOB’°s. JKUTTS JIOJUHU HOBUHHO OXOPOHATHUCS
SK a0CONIOTHE OJ1aro, Ha SIKE HIXTO HE MA€ MpaBa MOCATATH.

Sk BiAMIYAIOTh JOCHIIHMKH OJKUTTSA JIIOJUHU SK OO0 ’€KTa IPaBOBOTO
perymioBaHHS,  CTPYKTypa  TI€BHOTO  IpaBa  BHU3HAYAETBCS  CTPYKTYPOIO
IIPaBOOXOPOHIOBAHOIO 00°€KTa. JKUTTS JIIOJUHU Ma€ TPbOXCKIIA0BY CTPYKTYPY:

1) sxutTs pisuuHe K QYHKIIOHYBaHHS OPraHi3My JIIOAMHU;

2) KHUTTS coIliajbHE, K CYKYIHICTh CYCIUJIBHHMX BIJHOCHH, Yy SIKIH JIFOAMHA
BCTYyMa€ K MPEICTABHUK PI3HUX COMIAIBHUX 00’€qHaHb (poawHa, npodeciiiHuii
KOJIEKTUB, JIepKaBa TOILO);

3) XKUTTS BHYTpIIIHE, BHYTPIIIHIA CBIT JIOJUHH, SK PE3YJIbTaT JisSUTBHOCTI
CBIJJOMOCTI Ta HECBIJJOMOTO B JHozLI/IHil.

VY 3B’SM3Ky 3 OHM OJKUTTS € He Oe3nocepefHiM NpPeaMETOM IPAaBOBOTO
pETyJIIOBaHHS, a JIMIIE PEIMETOM IIPAaBOBUX BITHOCHH, 3MICTOM SIKUX € Cy0’ €KTHUBHI
npaBa i IOPUANYHI O00OB’SI3KH, SKi 3a0€3MEeUylOTh WOTO CXOPOHHICTH 1 IOPHIUYHO
3HAYUMI SKOCTI".

VY 3B’513Ky 3 HOPMAaTUBHHUM 3aKpirieHHsM y ctarti 27 Koncrurynii Ykpainu,
y IIpaBa Ha XUTTA 3’ BUIACS MOXIMBICTh HOro camocTiiiHoro posrisany. IlpaBo Ha
KHUTTSI — II€ CaMOCTiiHEe NpaBO, IO Ma€ BIACTUBY TUIBKH HOMY BHYTPILIHIO
CKJIaJIHy CTPYKTYpy Ta 3MICT, aJK€ BOHO HE O3Hauae, 10 JAepKaBa TUM CaMUM
CaHKIIOHYE, JO3BOJIAE JKUTTS BIACHUX TpomansH. JKWUTTA BHUHHKAE 1032
JIep’KaBHUMH BEJIIHHAMM, 1 O10JI0r1YHE HApOPKEHHS TUTHHHM HalMeHIle moTpelye
HasBHOCTI JepKaBHUX I1HCTHTYTIB. Sk Big3HauaB mpodecop M. M. Anekcees,
«IOpUJMYHA HOPMa HE Ma€ 3JIaTHICTh CTBOPIOBATH XHBI ICTOTH» . 3aKpIILIIOIOUN B
Koncrurynii nane cy0’eKTHBHE MpaBo, JAepikaBa BKJIAJAE B HbOI'O MEBHUN 3MICT,
1110 BUPAXXKAETHCS caMe B MOTo I0OpUANYHOMY 3HaueHHI. [IpaBo Ha XUTTSA He O03HayYae
caMe JKMUTTS, Lled cy0 €KTMBHUN NpaBOYMH, IO Mae (opMabHO-aTpUOYTHBHE
odopmiienHs. Tomy ciaia BIAPI3HATH Taki pi3HI KaTeropii, K MpaBO Ha JKUTTS Ta
came KUTTS .

TakuMm 4YMHOM, NpPaBO Ha XKHUTTA, SK 1 MpaBO Ha CBOOOAY, OCOOHCTY
HEJI0TOPKAHICTh € CAMOCTIHHUM Cy0’€KTUBHUM NPaBOM 1HAMBIAA, SIKE IPOTOJIOIIEHO

! 3aiinesa A. M. JKu3Hb denoBexa Kak 0GBEKT KOHCTUTYLHOHHO-IIPABOBOI'O PEryJIUPOBaHUA :
Jcce. ... kKaun. ropua Hayk : 12.00.02 / Mock. roc. yH-T uM. M. B. JlomoHnocoBa. Mocksa, 2009. 237 c.,
c.7.

2 HIxypuas E. B. )Kuznp kak 00beKT npasa: aucc. ... Kana. opua. Hayk : 12.00.01 / Mock. yH-T
MBI Poccuu. Mockaa, 2010. 150 c., c. 4.

® Anexcees H. H. Ocrossr unocodun npasa. CII6. : FOpumnaecknit nu-t, 1998. 256 c., c. 79.

* Pomanoscknii I'. B. T'Hoceomorns mpaBa Ha xu3Hb. CII0. : FOpumnueckuit nentp Ilpecc,
2003.370 c., c. 10-11.
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sk y Komcrurymii Ykpaimm!, Tak i y crarmsx MiDKHAPOAHOrO MakKTy Mpo
IPOMAJITHCHKI 1 TIOJIITUYHI HpaBa2 Ta IHIIUX MDKHAPOIHO-TIPABOBHUX aKTax, 1 1€ Ja€
MO>KJIMBICTh BUJUIMTH 1I€ TIPABO K OKPEMHUH CaMOAOCTaTHIN 00’€KT KpUMIHAIBHO-
npaBoBOi oxopoHu. Ha Hamry aymKky, HEOOXiZHO TOBOPUTH NPO BHIUICHHS Yy
KpuminanbHOMYy KOAEKCI YKpaiHH OKPEMOTO PO3AUTYy «3J0YMHU MPOTH SKUTTS»,
SKUW O 3a0e3mevyBaB BiAMOBIAHUN KPUMIHAIBHO-TIPABHM 3aXUCT >KUTTS JIIOJIUHH,
SK y 010JIOTIYHOMY, TaK 1 COIIAIbHOMY PO3YMIiHHI.

BpaxoByroun KOHCTUTYIIIHHI TOJIOKCHHS PO HAMBHUILY COLIAJbHY ILIHHICTH
KHUTTS JIIOJAWHHU, B Tepion po3poOku HoBoro Kpuminansaoro Konekcy Ykpainu
HEOJIHOPA30BO BUTOJIONIYBAJIUCS MPOIO3HULIIT PO PO3MILIEHHS PO3JALITY PO 3T0YHHH
MPOTH 0COOM Ha mepioMy Micili B OcobnuBiii yactuHi KpuMiHAIBHOTO KOJCKCY, SIK,
nanpuknan, y Kpuminansnomy Kogekci Pociiicbkoi denepartii 1996 pOKyg.

VYkpaiHChKHI 3aKOHOJIABeIb O0paB IHIIMK MUIAX, MEPeIO0AYNBIIN B MEPIIOMY
po3aini OcobnuBoi yactunu Kpuminansaoro Kogekcy BiNoBigalbHICTh 32 3TT0YHHH
MPOTH OCHOB HAliOHAJIBHOI Oe3mekn Ykpainu. Bkazanuii minxin aprymeHTyBaBcs,
30kpema, mpodecopom C. B. [IpskoBUM, SIKU 3ayBa)KUB, L0 KOXKHOMY 3PO3yMLIIO,
IO CKUIBKM pa3iB HE CTaB Ha Mepiie micue ocoly, il mpaBa i cBOOOAM, peanbHa
3axXUIICHICTh He Oyne 3abe3rnedeHa, SKIIO 1HCTUTYTH JAEp)KaBHOI BIaAu cladKi Ta
He €3 aTHi .

2.2. Kpuminanbho-npaeogi acnekmu 2apanmyeanHa 0e3neKu Hcumms

aounu ¢ Ykpaini ma €sponi

[{ikaBUM 3 TOYKHM 30pY HAIIOTO JOCITIKEHHS MPEICTABISAETHCS aHAI3 CHCTEM
Oco6muBOi 4acTUHM KPUMIHAJIBHOIO MpaBa KpaiH pOMAaHO-T€PMAHCBHKOI MpPaBOBOL
ciM’i.

IcropuuHo 1i cucremMu (GOpMyBAIMCS 3ANEKHO BiJ MPIOPUTETIB 00 €KTIB,
OXOpOHIOBAaHUX KPHMIiHAIBHUM 3aKOHOM. Tak, Uil KpUMIiHAJIBHOTO 3aKOHOJABCTBA
THX €BPOMNEHCHKUX KpaiH, ske Oyno npuitHsaro B XIX cTouniTTi, cucTeMa NpiopUTeTIB
(OXOpOHIOBAaHUX KPUMIHAJIBHUM 3aKOHOM O00’€KTIB) BHXOAUTH 13 TIEpeBaru
JiepKaBHUX 1 CYCHUIbHUX IHTEpECiB Haj MpPUBATHUMHU iHTepecamu. Hampuknan, y

! Komcruryuis Vkpaimn : 3akon Ykpainu Bix 28 uepsms 1996 p. Ne 254x/96-BP. URL:
https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80 (mata 3BEpHEHHS:
30. 03. 2021).

2 MixHapoIHHUil NaKT IPO IPOMAISHCHKI i momiTuuni npasa : [lakt Opramisanii O6’eqHAHIX
Hami#i Bix 16 rpynns 1966 p. URL: http://zakon0.rada.gov.ua/laws/show/995 043 (nara 3BepHEHHS:
30. 03. 2021).

¥ VronoBubIit Kogexe Poccumiickoii Oenepanun. [Ipunar I'ocynapctsennoit Jymoit PO 24 mas
1996 1. C3 P®. 1996. Ne 25. Cr. 2954.

* Iesikos C. B. [IpecTymieHnss MPOTHB OCHOB KOHCTUTYLIMOHHOTO CTPOSI M O€301MacHOCTH
roCcy/AapcTBa: YroOJOBHO-TIPABOBOE M KpHUMHHOJIOTHYecKoe wuccienoBanue. CII6. : FOpuna. neHtp
IIpecc, 2012. 267 c., c. 11.
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Kpuminansnomy kozaexci @®PH, B ocHOBY sikoro mokianeHo YinoxxeHHs I'epMaHChKOT
imriepii 1871 poky, BiAMOBINATBHICT 3 3JIOYMHH IMPOTH KUTTS BCTAHOBJICHA JIUIIIC B
rnasi 16 Kpuminansaoro kogekcy ®PH, To6To micas m’sitHaaustu riaaB OcobauBoi
YACTHUHU, IO PETYIIOIOTHh BIJMOBIJAIBHICT 3a 1HIII 3IOYMHU". Kpuminanbamii
kozaekc ['ommannii 1886 poky MICTUTh HOPMH, 110 BCTAHOBJIIOIOThH BiAMOBITAIBHICT
3a TOCATaHHS Ha JKATTS JIOAWHK B po3aun XIX «3JI04MHU TPOTH SKUTTSY,
nounHaeThest K OcobnmBa yactuaa KpuMinanpHOTO Koaekcy ["ommanmaii po3aiiom [
«3II0YNHH [IPOTH GE3MEKH ASPKABH»-.

Taka moOynoBa Oco0inBOi YaCTHHM KPUMIHAJIBHOTO 3aKOHOJABCTBA LIJIKOM
3p03yMiJia, TOMY IO Y Yac IPUHHATTS 3a3HAY€HUX KOJICKCIB Y CBITI, Yy TOMY YMCIIi i Ha
€BPOTCHCAKOMY  KOHTHMHEHTI, [aHyBajla caMe Taka CHCTeMa I[IHHOCTEH,
OXOpPOHIOBAaHMX  KpUMIHAIBHUM  3aKOHOM  (JIepkaBa-CycHiibCTBO-oco0a). Ha
MiATBEP/DKCHHS  I[OTO  MOXHAa  mpuBecTH  cucteMy OcoOnMBOi  4acTHHH
Kpuminansaoro konekcy Amnonii 1907 poky (airouoro B pepakuii 1995 p.) — aziarcekoi
JepKaBH, TCPUTOPIATBLHO BijmaneHoi Big €Bporu. Y HBOMY 3a3HA4YCHa CHCTEMaA
[iHHOCTeW BigOuTa, MabyTh, HaiOLIbl perensHO (OcobnuBa yactuHa KK Smownii
posnounHaeTbesi TnaBoto 1 «llocTaHoBa MO0 370YHMHIB MPOTH IMIIEPATOPCHKOI
ciM’1», «3104MHH, 110 TOJATAIOTh Y BOMBCTBIY, MepedadeHi IIaBoo 26)3.

[ToxiObHicTe  cucTEeMHM  3a3HAUYEHUX  MPIOPUTETIB Yy  KPUMIHAIBHOMY
3aKOHOJABCTBI PI3HUX JepkKaB, PO3TAIIOBAHUX HABITh HA PI3HUX KOHTHUHEHTAX,
HNOSCHIOETBCS THM, IO TIPaBOBAa 1JCOJIOTIS 3aKOHOJABISI XapaKTepU3yBaJacs
TOTANITAPHUMU pUCcaMU (71 HIMEIBKOTO W TOJUIaHICHKOTO 3aKOHOMABIIS 1€ OyIo
XIX cTomiTTs, 1 cydacHa IpaBOBa 1J€0JIOTiS LIMX JAEp:KaB JaBHO 3KWJIA O3HAKU
TOTaNiTapu3My), 13 4YUM 1 IOB’A3yBajacs IiepeBara JAEp)KaBHUX 1 CYCHUIbHHUX
iHTepecis inTepecam ocobmn”.

MosxHa 3poOUTH BUCHOBOK, 0 cucteMa (OcoOJaMBOi YaCTHHH CYYacHOTO
KPUMIHAJIBHOIO 3aKOHOJABCTBA PO3BMHEHUX KpaiH €Bponu Mae TEHICHIIIO J0 ii
noOy/I0BM Ha MPUHIIUIIAX BU3HAHHS MPIOPUTETY 3arajJbHOIIOICHKUX [IHHOCTEH, 110,
y MEepILy 4Yepry, BHpPa)XaeTbCcsl B KPHUMIHAJIBHO-TIPABOBIM OXOpOHI IpaB 1 CBOOOL
JFOIMHH K OCHOBHOT i/iei KpHMIHAIBHOTO TIpaBa’.

! Kamuuckuit A. D. CoBpeMeHHOE HEMEIKOe YrooBHoe npaBo. Mocksa : TK Ben6wu, M31-Bo
IIpocmekt, 2006. 560 c., c. 356.

2 YronosHsiit koxexc omtan . [lepeBox ¢ anrmmiickoro / Hayd. pexa.: b. B. BommkeHkuH ;
nep.: M. B. Muponosa. 2-e uzn. CII6. : FOpun. nentp Ipecc, 2001. 510 c., c. 238-250, 384—386.

VYronoBubeiii koaekc Anonuu. C u3MeHeHUs MU U jaonojHeHUs MU Ha 1 stHBapst 2002 r.:

nepeBoj ¢ simoHckoro / Hayd. pex.: A. W. Kopobees ; mep.: B. H. Epemun. CII0. : FOpun. uentp
IIpecc, 2002. 226 c., c. 66, 123.

4 HaymoB A. B. Poccuiickoe yronosaoe npaBo. Kypc nexmmii: B 2 1./ A. B. HaymoB. Mocksa :
Opun. mut., 2004. T. 2 : Ocobennas gacts. 832 c., c. 21.

® Crpensiio €. JI. Peopma KpHUMiHAIBHOTO 3aKOHOAABCTBA YKPAiHH: OCHOBHI PO3LYMH. —
Xepcon: Bugasuuuwnii aim «I"enbBetukan, 2019, 100 c., c. 51-67.
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[To3umis, y BiIMOBIIHOCTI 3 SKOK YKpaiHCBKUK 3aKoHONaBelb (Hexai i
dbopMaIbHO) HaJae TPIOPUTET JEpPKaBHUM 1HTepecaMm, 0OaraTo B YOMY HOCHTH
BIIOUTOK CTpaTerii NoNnepeaHbOro iCTOpHYHOro nepioay. IlnianuM, Ha Hally JyMKY,
BOAUaeThCA MIAXIJ 3a3HAYEHOI TpiaJM I[IHHOCTEH — 0co0a-CyCHiIbCTBO-/IEpKaBa,
KOJIM OXOpOHA TIpaB i cB000a 0cobu nepeadavyaeThes y mepiry 4epry, sk GopmabHo,
TaK 1 QyHKIIOHAJILHO.

[IpaBoBOi 0XOpOHH BUMarae iCHyr04e KUTTS, TOOTO HEOOXiTHICTh 3aKpIIICHHS
MIEBHOT CUCTEMU 3aXOIB 3aXUCTY KUTTA MOB’s3aHa 3 HOro novyarkoM. [luranus, 1o
CTOCYIOTHCSI BH3HAUEHHSI MOMEHTIB MMOYATKy 1 3aKIHYCHHS >KHUTTS, W, BIAMOBITHO,
nepiogy, MPOTATOM SKOTO ICHYE HEOOXIAHICTh OXOPOHH ICHYHOYOIO MKUTTSA Ta
3aXUCTY MPaB 1 3aKOHHHUX 1HTEpeCciB Pi3MIHOI 0COOH, 3aTUIIAOTHCS AKTyaTbHUMH 5K
JUIS. MEIUYHUX MPAIliBHUKIB, TAK 1 JIJIsl IPABO3HABIIB Pi3HUX rayry3ei, B TOMY YHCII 1
KPUMIHAJIBHOI.

AHaJi3 MOJI0KeHh MDKHAPOIHO-TIPABOBHUX aKTiB, TakWX sK Jlekiapaiiis mpas
mutuan OOH Bix 20 nuctonmama 1959 pOKyl, Konsenuis npo npasa autuan OOH
Bix 20 smcromama 1989 pOKyZ, BceecBitHa nmeknmaparnis  «I[Ipo 3abe3nedyeHHS
BIDKHBAHHS, 3aXHCTy Ta PO3BUTKY AiTeii» Bix 30 Bepecks 1990 poky®, MixkHapoxHH7ii
MakT PO TPOMAJSHCHKI 1 MomiTU4Hi mpaBa Big 16 rpyaHs 1966 pOKy4, JI03BOJIUB
3pOOMTH HACTYIHI BHCHOBKH: Yy TEKCTaX >KOJHOTO 13 3a3HAYCHHUX aKTIB HE
BCTAQHOBJICHUN MPAMUN B3a€MO3B’S30K MK MOMEHTOM HApOJKEHHS Ta MPaBOM Ha
KUTTSI, IHTEPECH Ta OJlara OKPeMoi JIOJUHN MAlOTh MPIOPUTET Tepes IHTepecaMu
CYCIIJIbCTBA, TUTUHOIO € JIOJUHA 0 BICIMHAAISTH POKiB (06€3 BKa3iBKU HUKHBOI
MEX1), a HEBII'€MHI MpaBa BU3HAIOTHCS 3a KOXKHOK JIIOJIMHOIO HE3aJIEKHO BIJ
HapoO/DKEHHS (aHalli3 TEKCTiB Ha OQIIIHHMX MOBaxX JO3BOJIMB BiIMOBHTHCS Bij
MPOTIOHOBAHOTO PSJIOM JIOCHITHUKIB TOSICHEHHS, [0 TEPMIH «HAPOHKEHHS»
TTOBHHEH PO3TIIIATHCS SIK «TIOXOKCHHS»)".

Hexnapanis npo mennyHi aboptu, npuitHaTa y Ocno 1 cepnust 1970 poky, y
SIKOCTI OCHOBHOTO MPUHIIUMY IiSUTBHOCTI JIiKaps 3aKpiluia MmoBary A0 JIFOACHKOTO

! Nlexnapauis mpas autuan : Pesomroris Opramisamii O6’exnanux Hariii Big 20 aucronaga
1959 p. URL: http://zakon4.rada. gov.ua/laws/show/995 384 (nara 3Bepuenns: 30. 03. 2021).
KonBenuiss npo mnpaBa autuau : KouBeHuis Opranizanii O0’enHanux Harii Big 20
muctonana 1989 p. 3iopanns uunnux miscnapoonux docosopie Yxpainu. 1990. Ne 1. ct1. 205.
¥ BeecBitHs gekmapamis mpo 3aGesleueHHs BHKHBAHHSA, 3aXHCTy Ta PO3BHTKY JiTeif
Hexnapaniss ~ Opranizanii  OG’emnanmx  Hamiik  Bix 30  Bepecus 1990 p. URL:
http://zakon0.rada.gov.ua/laws/show/995 075 (nata 3Beprenns: 30. 03. 2021).
Mi>kHapOIHUH MakT PO IPOMAASHCHKI 1 momiThyHi npasa : [Takr Opranizanii O0’exHaHNX
Hami#i Bix 16 rpynnst 1966 p. URL: http://zakon0.rada.gov.ua/laws/show/995 043 (nara 3BepHEHHS:
30. 03. 2021).
® baGamkanos M. X. locymapcTBeHHast TOTUTHKA B 00JIACTH OXpaHbI MpaBa BHYTPHYTPOOHOTO
pebenka Ha XU3HB: 3aKoHOIaTenbCTBO Poccum, PecnyGmukn Tamkukuctan u gpyrux crpad. Mup
noaumuxu u coyuonoeuu. 2012. Ne 1. C. 40-53., c. 43.
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XKHUTTS 3 MOMEHTY 3a4aTTsi, IO CBIIYMTH MPO BU3HAHHA Yy IUIOJA JIIOJUHH TaKOTO
61ara SIK SKHTTS .

3aKOHOJJaBCTBOM  psiAy  JIep’KaB  pPOMaHO-TEPMAHCHKOiI MPaBOBOi  CiM’1
BCTAHOBJICHUH MOpATOpii Ha JOCHiKeHHS eMOpioHiB moauHu. 3akoHu OPH i
Icrianii B3arami 3aGOpOHSIOTH JOCIIKEHHS Ha eMOpioHax momuan’. Y @pamuii,
Hanii gocnimxeHHss Ha eMOpioHaX JIIOJWHU OOMEXEHI B 3aKOHOAABUYOMY IOPSJIKY.
Kareropuyno 3a00poHeHi A0CIiKEHHS Ha eMOpioHax JIOAMHU 3 METOI0 OfIepP>KaHHS
610JI0TT9HOT 36po'1'3.

VY pexomennanisx I[lapmamentchkoi acambrnei Pagum €Bporm (pesonomis A2
327/88 1 A2 372/88 Bim 16.03.69 p.) 1 B pimieHHI KOMicCii 13 TIpaB JIIOJAWHH
(Ne 6574/71) mepenbayeHo, Mo Ha eMOpPIOH 1 TUTIJ JIFOJAWHUA TIPH BCiX OOCTaBHMHAX
MOLIMPIOETHCSI BUMOTA IOBard JIFOJICHKOI TIAHOCTI, TAKMM YUHOM, YK€ 13 IIHOTO
MOMEHTY IIpaBa JIOJMHA MAOTh OCHOBHE 3HaueHHs . Y JleKmapauii paB IUTHHH, y
npeaMmOyni roBoputbes: «JluThHa yepes Horo ¢i3MuHy Ta PO3YMOBY HE3PLIICTh,
norpedye crenianbHOl OXOPOHH Ta TypOOTi, BKIIIOYAIOUM HAJICKHUN IPABOBHMA
3aXHCT SIK 70, TAK 1 IIC/IS HAPOKEHHs» . AHANOriYHA BKa3iBKa MICTHTBCS B
npeam6yimi Kousenuii OOH mpo npasa auTHHR’.

Y npuitnasriii 4 kBiTHS 1997 poky Pamoro €Bponu KonBenuii mpo mpasa
JFOMHU Ta OlOMEAMIMHY 3aKpimieHa 3a00poHa Ha CTBOPEHHS eMOPIOHIB JIIOAMHU B
JTOCTIAHUIIBKUX IUIAX, @ TAKOX MepeadaueHo, 1Mo SKIO 3aKOH J03BOJIAE MPOBOIUTH
JIOCIIJIKEHHSI Ha eMOpioHax in vitro, BiH MOBUHEH IependayaTd HaJIeKHHH 3aXHCT
embpioHa’.

[lle nmam B 1pbOMY HaAmpsIMKy MIIIO HMBUIbHE npaBo DpanHiii, BU3HAIOUU
ICHYBaHHSI )KUTTS 1€ A0 HapojpkeHHA. «CTapa puMchbka Makcuma infans conceptus
3HallIa cBO€ BIAOWUTTA B Jeskux crarrax lLlusBuibHOro kojekcy ®panumii i
0a3yeTbcd Ha Oe3NepeyHUX MPHPOJHUYO-HAYKOBHUX JaHUX: OKUTTS MeEpeaye

! Hexnapanis, npuitasta B Ocno, cTOcoBHO MenudHoro abopty : [exmaparis BcecBiTHBOT
MeangHoi acorriamii Bix 01 cepmas 1970 p. URL: http://zakon2.rada.gov.ua/laws/show/990 009 (aara
3BepHenHs: 30. 03. 2021).

2 Dickson D. Europe Split on Embryo Research. Science. 1998. V.242. # 48-82. P.1117-1118.

% Memuuuna u mpaBa uyenoBeka: HOpMBI M IpaBuia MeEKIyHAPOAHOrO TNpaBa, STHKIH,
KaTOJINYECKOM, MPOTECTAaHCKOM, NYyAEHCKOM, MyCYJIbMaHCKON U OyIIMHCKON PEIUrHO3HON MopaiH /
nep. ¢ ¢p. I'. B. 'aposaukosa ; pen. B. 1. Kapmosmd. Mocksa : ITporpecc-Untep, 1992. 214 c., c. 90.

* Cenr-Po3 XK. IIpaBo u xusHb. Becmuuk Mock. yn-ma. Cep. 11 :. Ilpaso. 2003. Ne 6. C. 56—
69., c. 56.

5 Hexnapanis npaB nutuHA : Pesonrouis Oprawnizanii O0’enqHannx Harii Big 20 imcromana
1959 p. URL: http://zakon4.rada. gov.ua/laws/show/995 384 (nara 3BepHenns: 30. 03. 2021).

KonBenniss mpo mpaa autiau : KouBeHmis Opranizamii O6’eqHanmx Hamid Big 20
muctonana 1989 p. 3i0paHHs YMHHUX MDKXHApOIHUX JoroBopiB Ykpainu. 1990. Ne 1. cr. 205.

" KoHBeHris PO 3aXHUCT MpPaB i TAHOCTI JIFOJMHU MIOJI0 3aCTOCYBaHHS 0i0JIOTii Ta METUITUHH :
KonBennis npo mpasa moauan Ta 6iomenununy : Konseruis Pagn €Bponu Bix 04 xBitHS 1997 p.
URL.: http://zakon0.rada.gov.ua/laws/show/994 334 (xara 3Bepuenns: 30. 03. 2021).
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HapO;pKeHHIo»l. Tak, crarts 16 LuBinpHOro Kojekcy ®paHilii BigOMBa€e TMO3UIIIIO
«TIOBAary JIIOACHKOI ICTOTH 3 MOYATKY MOTO JKUTTS», sIKa OJEPHKY€E PO3BUTOK B IHIIMX
npaBoBux jxepenax (3axon @panuii «IIpo Gioetuxy» Bix 29 6epesns 1994 poky,
3akon @Opanmii «[Ipo mepepuBaHHs BariTHOCTI» Big 17 ciuns 1975 poky, ski
BCTAaHOBWJIM, IO >KUTTS JIFOJICBKOI ICTOTH MOBHHHA OMIKYBAaTH 3 MOMEHTY IEPIIUX
O3HaK i1 HpO}IBy)Z.

[Ipo TeHaeHWiI0 TOCWIEHHS IHTEpeCy A0 3aXHUCTy JIIOJUHH [0 HOro
HapO/DKEHHS CBIYMTh BUMOTa KOHBEHIIi Mpo 3aXHUCT MpaB 1 TIIHOCTI JIOAUHU Y
3B’S3KY 13 3aCTOCYBaHHSIM JOCATHEHb 010JI0T1i i MEAULIMHY TPO Te, IO AKIIO «3aKOH
(KOHKpETHOI Jep>KaBH) JI03BOJISIE€ MPOBOJUTH JOCHTIDKCHHS Ha €MOpiOHax, BIH K€
MOBHHEH TMependayaTd HaJIeKHHHA 3aXUCT eMOpioHa». Y HaBeACHOMY KOHTEKCTI
TaKOX PO3IIIIHYTa HEOJHO3HAYHA MPAKTUKA 3aCTOCYBAHHS MOJIOKEHb MIXHAPOIHO-
npaBoBux aktis’. [Tosurlis €BPOIEHCHKOr0 Cy/Ly, IO BUKOPHCTOBYE, Y TOMY UHCII,
(bOpMyIIOBaHHS («CKUTTS IUIOAa» 1 «OOMEXEHHs, II0 HAKJIAJaloThCS Ha MPaBO Ha
KUTTSI TUIO/A», CBIIYUTH TPO AOLUIBHICTH 1 CBOEYACHOCTI 3MIHHM MIJIXOJIB [0
CTAaTyCy HEeHAPODKEHOT AUTHHH .

Tpeba ckazaTy, m10 BITYM3HIHUN 3aKOHOABEIb 3aiiMae€ KOMIIPOMICHY MO3HIIIIO
II0JI0 BU3HAYEHHS MOMEHTY 3 SIKOTO IMOYHHAETHCS JKUTTS JIOAUHU. Tak, BIAMOBITHO
no cratti 269 11K Ykpainu, mpaBo Ha )KHTTS € HEBIJ]'EMHHUM BiJI HOCIs, IT030aBICHUM
€KOHOMIYHOTO 3MICTy, BHHUKAa€ B OCOOM 3 MOMEHTY HAapO/IKEHHS YU 1HIIOrO
MOMEHTY, 11O TIPSIMO TIepe6aueHOro 3aKoHOM". BiicHounnii xapakTep Mae i cTaTTs
6 3axony Ykpainu «IIpo oxopony autuncTBa» BiJ 26 kBiTHS 2001 poky Ne 2402-111,
B SIKif 3a3HAYCHO, IO «KOYKHA AWTHHA MA€E TPaBO Ha )KHUTTS 3 MOMEHTY BH3HAUCHHS
il JKUBOHApOKEHOI0 Ta XHUTTE3ATHOIO 3a KpHUTepisiMu BcecBiTHROI opranizarii
OXOPOHH 3)10p013’51»6.

Jlo 1poro y 3aKOHOAABCTBI YKpaiHM He OyJI0 HOpPMH, B SIKii YMOBHO
BU3HauaBcid O movaTtok KUTTS JoauHu. OpHak, Juid chemiaiicTiB y cdepi

! Cent-Po3 K. ITpaBo u xu3nb. Bectank Mock. yr-ta. Cep. 11 :. ITpaBo. 2003. Ne 6. C. 56—
69., c. 58.

2Tam camo, c. 64.

3 KoHBeHI1ist po 3aX¥CT MpaB i TiTHOCTI JIOJUHY IIOA0 3aCTOCYBaHHS 010JI0Til Ta MEAWIIMHY :
KonBennis npo mpaea moauHu Ta Oiomemununy : Koneenuis Pagu €ponu Bix 04 kBiTHs 1997 p.
URL: http://zakon0.rada.gov.ua/laws/show/994 334 (nara 3BepHenus: 30. 03. 2021).

* babamkanos M. X. TocyapcTBeHHast IIOJTHTHKA B 0GACTH OXPAHBI IPaBa BHYTPHYTPOGHOTO
peOeHKka Ha XU3HB: 3aKOHOIATenbcTBO Poccuu, PecnyOnmukm TamkukucTaH uw aApyrux crpad. Mup
noaumuxu u coyuonoauu. 2012. Ne 1. C. 40-53., c. 43.

® [uBinenuit komexc Vipainm: 3akon Yipaimu Bix 16 ciums 2003 p. Ne 435-1V. Bidomocmi
Bepxosnoi Paou Yrpainu. 2003. NoeNe 40—44. Cr. 356.

® ITpo oxopomy murmHCTBa : 3aK0H Ykpainu Bix 26 ksitHs 2001 p. Ne 2402-1I1. Bidomocmi
Bepxosnoi Paou Yxpainu. 2001. Ne 30. Ct. 142.
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KPUMIHAJIBHOTO TpaBa Taki KpuTepii Oynu BUPOOJECHI B JOKTPUHI KPUMIHAIBHOTO
npasa’.

3aranpHONPUIHATUM TIOJIOKEHHSAM Y KPHMIHAJIBHO-TIPABOBIM Hayui Oyio i
3QIMIIAETBCA T€, IO JKUTTS JIIOAMHU PO3MNOYMHAETHCS 3 MOMEHTY IIOYaTKy
¢izionoriyaux (y TOMY YHCI MEpeJyacHUX Ta INTYYHO BUKIMKAHMX) MOJOTIB ii
marepi. IIpy 11bOMy BBaKaeTbCs, 110 HE MAa€ 3HAYEHHS JUI1 BHU3HAYEHHS LbOTO
MOMEHTY T€, LI0 IWTHHA, SKAa HApOUKYETbCSA, I€ HE TIodYaja CaMOCTIHHOTO
103ayTPOOHOTO JKHUTTS 1 HE BIJOKpPEMJICHAa BiJ dYepeBa MaTepiZ. [IpakTnuno 1e
O3HA4ae, 1O MO30aBICHHS JKUTTSA JAUTUHU MiA 4yac il Hapo/KeHHs, TOOTO MmiJ Jac
noJjoriB ii Marepi, BU3HA€TbCS BOMBCTBOM. I[IpoTumpaBHe X 3HMILEHHS IUI0JA
JIOAWHU 0 IIbOTO MOMEHTY PpO3IIHIOEThCS HE SIK BOMBCTBO, a SK HE3aKOHHE
poBe/IeHHS a0opTy.

[leBHuii iHTEpeC BHUKJIMKAE AyMKa, MO0 «IEPioJ] BHYTPIITHLOYTPOOHOTO
PO3BUTKY JIIOJMHU € paHHIM mepiogoMm ii OionoriuHoro xutts. IlepeGyBaroun B
MaTEepPUHCHKIH yTpoOi B CTaHi eMOpioHa, BOHA TLIECHO CaMOCTiiiHA, TOMY IO HE €
YaCTUHOIO OpraHi3My CBOI'O HOCIS Ta 3[aTHa O CAMOPO3BUTKY: /K€ MHUTTEBI
IPOIIECH, IO BiIOYBAIOTHCS B Hil, BUCTYNAIOTh y SKOCTI BHYTPIIIHBOTO pymrist ii
po3BUTKY. TiJ10 MaTepi NpeACTaBIA€THCS TUIBKU 11€aJIbHUM CEPEIOBHUILEM PO3BUTKY
emMOpioHa, sKe 3a0e3nedye HOro XapuyyBaHHSIM, OXOPOHOKIO. 3 HapOIKEHHIM
MOYMHAETHCSL JIPYTHil eranm OlOJOTIYHOTO ICHYBaHHS JIOJUHHU, a TOYHINIE, eTar
nepeOyBaHHS WOTO OpraHi3aMy B COIIiaJIbBHOMY cepenoBulmi. lle cBimuuTh Mpo
NOMUJIKOBICTh ICHYIOUOi JYMKH HpO Te€, L0 JIIOJCHKE >KUTTS MOYMHAETHCS 3 il
HapokeHHs. lle ciipg ckoperyBaTh: coliajibHE JKUTTS JIIOJWHU TOYMHAETHCA 3
MOMEHTY 11 HAPOIPKCHHS» .

B ropuanuHiit HayIi HAMITHIMCS CTIAKI TEHJEHIT MATPUMKH caMe IIi€l TOUKU
30py. Tak, Aeski BueHI BBaXalOTh, 10 <« OPUAWYHE BIIHOIIEHHS 0 CTaTyCy
eMOpIOHIB NMOBUHHO OyayBaTHCS Ha OCHOBI BU3HAaHHA TOTrO (pakTy, 10 eMOpIOH He
YacTUHA OpraHi3My Marepi, a IO4aTOK HOBOro XKWUTTA. lle ¥ MoBMHHE BU3HA4YaTH
HiJXOAW /10 CTBOPEHHS BIJANOBIAHOIO IMPABOBOTO PEryJIIOBAaHHS, BIJHOILEHHS [0

! Mamuyp B. M. Kpuminanssa BiAmOBiganpHICTh 32 yMHECHE BOHBCTBO 0COOH Ui ii GIIM3BKOTO
poauua y 3B’s3Ky 3 BUKOHAHHSM I1i€0 0COOOK0 CIIy>)KOOBOTO ab0 IpOMaaChKOro 00OB’SI3KY : IHC...
KaHA. fopug. Hayk : 12.00.08 / Kuis. Han. yH-T iMeHi Tapaca Illesuenka. Kuis, 2002. 207 c., c. 32.

Baxanos M. U., Crammuc B. B. JIngnocTh — 11071 0XpaHOi yroioBHOro 3akoHa. Cumdeponons
: TaBpus, 1996. 236 c.,c . 6.; HaykoBo-npakTnunuii komenTap KpuminaipHOTO KOjekcy YKpainu /
Botiko A. M. Ta iH. ; 3a pen. M. I. Mensauka, M. 1. XaBponroka. Bua. 10-Te, mepepoOir. Ta JOMOB.
Kuis : BJl «/lakop», 2018. 1360 c., c. 249; KpuminanbHuii Kojekc YKpaiHU: HayKOBO-NPAKTHYHUI
KoMeHTap. Bunmanas BockMe, nepepobiene ta nomosHeHe / Bigm. Pen. €. JI. CrpenbiioB. Xapkis :
Opnicceit, 2012. 904 c., c. 239-247.

¥ Cemnxosa O. T'. KOHCTHTYIHOHHO-TIPABOBEIE TIPOOIEMBI OCYIIIECTBIICHHS TIPABA MHINBHIOB
Ha CBOOOJY M JIMYHYIO HENPHKOCHOBEHHOCTH : aBTOped. AMCC. HA COMCKaHHWE HAyd4. CTEIICHH KaHJ.
topu. Hayk : 12.00.02. Exatepun0Oypr, 2002. 23 c., c. 13-14.
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abopriey. V miif 4acTHHI TOPEUHO TAKOXK MPHBECTH AYMKY AaBTOPHTETHOIO BUEHOTO,
npodecopa A. I. Kosnepa: «CyvacHe npaBo pinryde BU3HAYAE IHIIUNA PyODK: KUTTS
JOMHY TIOYMHAETHCS 13 3aILTIHCHHS SHICKIITHHI» .

CrnymHowo BuaaeTbes mo3uilisi mpodecopa H. M. Apmum, sika 3Beprae yBary
Ha Te, 0 «..yMEPTBIHHS AUTUHH HaBiTb B yTpoOi Marepi 3a yMOB, IO MOJOTH
po3moyYainch, a CTPOK BariTHOCTI CKJIaJae Xoda O ABaIUATh [Ba THUXKHI — L€
BOMBCTBO® . ITi/ITBEpIKEHHS HABEICHOT TE3U BOHA GAYMTH y AMCIO3UIi] crarti 117
KK Vxkpainu, ne iaerbcs npo «yMHCHE BOMBCTBO MAaTip’t0 CBOEI HOBOHAPOKEHOT
JUTHHY TiJ 4ac MoJioriB abo Bigpasy micis moioris...». IIpodecop H. M. Spmum
HIKPECIIIOE, 1110 LIUM BU3HAUYEHHSIM OXOIUIIOETHCS BECH MEPIOJ] MOJIOriB, a 3HAUUTh,
T10YATOK TIOJIOTIB i € OYATKOM KUTTS JTEOMHK". Ha PO3BHTOK PO3IISHYTOI MO3MILi]
ICHy€e TyMKa, IO OCKIJIbKU JIBAaJLSATh JPYTUN THXKIACHb BariTHOCTI HE MOXE B yCiX
0e3 BUHATKY BHIIQJKaX CBITYATH MPO KUTTE3JATHICTH IUIOAY, CIi YpaxOBYBaTH i
1HIII O3HAKW OCTaHHBOI (Macy Ta po3Mip IUIOAY, BIICYTHICTh HECYMICHUX 13 )KUTTAM
BaJ PO3BHUTKY IUIOAY). ToMy BYMHEHE YMHCHO TIOCATaHHS Ha JKUTTS
JIBAALSITHIBOXTUKHEBOTO TUIOAY, SIKUW mepebyBae B yTpoOi marepi, Hicis MO4YaTKy
MTOJIOTOBOTO TIPOIECY Y BUIAIKY HOTO HEKUTTE3MATHOCTI (32 1HIIMMH KPUTEPISIMU)
KBaTi(hiKyBaTHMYTBCS SIK 3aMaX HA yMUCHE BOHBCTBO".

[IpencraBnsierbesi, MmO pPO3B’A3aHHA NPOOJIEMH KPUMIHAJIHHO-TIPABOBOTO
3aKpIIUIEHHS MOMEHTY II0YaTKy OXOPOHHM JKMTTS CIiJ] IIYKaTH 3 YypaxyBaHHIM
3aKOHOJABYOTO JOCBIly KpaiH pOMaHO-TepMaHChKOI paBoBoi cim’i. Tak, HiMEIbKHIA
3aKOHOJIaBellb BKIIOUMB y Po3in mricTHaausTuil «3I0YMHHI AISIHHSA TPOTH KUTTS»
Kpuminansaoro kogaexkcy ®PH cim maparpadis, ski y cheunianbHiil Jiteparypi
Ha3UBaIOTh «3JI0YMHU MPOTH HEHAPOKEHOTO JKUTTS» .

CrpaB)XHBOIO HOBEJIOIO Il KPUMIHAIBHOTO 3aKOHOJABCTBAa KpaiH pPOMaHO-
repMaHChbKOI MPaBOBOi CIM’1 € BUJIJIEHHS Yy TJaBi 1eB’ATi «BUHHI JiSHHS MPOTH
ocoon» KpuminansHoro (IlenitenuiapHoro) konekcy EcTonii okpemoro m’sitoro
po3ainy «He3akoHHEe MOBOKEHHS 3 JIOJCHKUM €MOPIOHOMY», SKUH MICTUTH B cO01

! Becenxuna H. W. KoHcTuTyIImoHHO-IIpaBoBas 3alluTa NpaB HEPOAMBIIErocs peOcHKa B
Poccuiickoii denepannu. aBroped. AMCC. HA COMCKAHUE HAayd. CTENeHU KaHA. opun. Hayk: 12.00.02.
Mockga, 2005. 23 ¢., c. 12.

2 Kosnep A. U. Antpomonorus mpaBa: Yue0. mis By3oB. MockBa : HOPMA-MH®PA-M,
2002. 480 c., c. 428.

$ SApmbin H. M. Copepxanue cr. 117 YK YkpanHbl Kak HCTOYHHK MH(OpMAUK O Hadaye
XKHU3HU uesioBeka. Cmanosnennsi Oepoicasu ma npasa 6 ymosax 2nodanizayii: meopemuyHuil i
npakmuunui acnexm : marepiamu 11 Mixnap. Hayk. koHd. 24 mort. 2012 p.Hixun : Bua. IIIT
Jlucenko M. M., 2012. C. 462—-463., c. 462.

* Tam camo, c. 463.

° Opnean A. M. TTouyaTok KpUMIHAIBHO-TIPABOBOi OXOPOHU XKHUTTS JIIOJUHU. Bicnuk Axademii
npasosux nayx Ykpainu : 36. Hayk. mp. 2012. Ned (71). C. 299-307., c. 306.

Kanunckuit A. 3. CoBpeMeHHOe HeMelKoe yrojoBHoe npaBo. Mocksa : TK Benbu, M3a-B0
IIpocmekt, 2006. 560 c., c. 372.
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YOTHPH CKJIAJIM 3JI0YUHIB, SKI TaK YW 1HAKIIE MMOB’S3aHi 13 3JJOYMHHUM BILUTUBOM Ha
eMOpIOH JIIOAWHM (3JI0YMHU, TOB’S3aHI1 13 HE3aKOHHHM IITYYHUM IEepEPUBAHHIM
BariTHOCTI MICTAThCA y pO3AUII 4YeTBeproMmy Iiiei >k rnaBu KpumiHanbHOTO
(ITeniTeHIiapHOTr0) KOJEKCY ECTOHi'l')l. Tpeba BimMiTHTH, IO OUIBIIICTH CTaTEH
IbOTO PO3JUTY € HEOJAHO3HAUHUMH JJs CHPUHHATTA 1, MaOyTb, MOTpeOyrOTh
JOJIATKOBO TIyMa4yeHHs 3 O0KY €CTOHCHKOTO 3aKOHOIaBLIS.

[TpoBenenuii anami3 3aKOHO/IaBCTBA KPaiH POMaHO-TEPMAHCHKOI MPaBoOBOi CiM’1
A€ MOJKJIMBICTh CTBEpIKYBaTH, IO BITYM3HSIHUM 3aKOHOAABIEM IUTIA, IO
nepedyBae B yrpo0i MaTepi, HE3aIeKHO BiJl CTPOKY HOTO PO3BUTKY PO3TIISAAETHCS K
¢iziosoriuHa yactuHa ii OpraHi3My, SKOI BOHA Ma€ TPABO PO3MOPSIKATHCS 3a
cBoiM po3cymoM. Lle o3Hauae, 1m0 3aKOHOMABEIb CTABUTHCSA O €MOpiOHA SIK 10
CUCTEMH KJITOK, TKAHUH 1 OpraHiB, 10 CTAHOBIATh YACTUHY KIHOYOTO OPraHi3my,
T00TO, HAacamImepes, K 0 SKOroCh MpeaMeTa (3BiJICH BUILUIMBAE, IO WOTO MOXHA
poJaBaTH, 3HUIYBATU TOIIO). SIkOM 3aKOHONABEIb CTaBHBCS /10 eMOpiOHA K IO
cy0’eKTa  TPABOBIIHOCWH, BHU3HAIOYM  WOTO  OCOOJIMBOI,  BiJOCOOJIEHOIO,
CaMOCTIHHOI0 YaCTHHOIO JIIOJUHU, 10 MOTpedye 3axucTy, To Oynu © 3a00poHEeHi
Oyab-sKi MaHIMyJsMii 3 eMOpiOHAMHU.

TakuM 4YHHOM, MOXKHa KOHCTaTyBaTH, IIO >KUTTS JIOAWHU B YKpaiHi He
oJIepXKaio HaJIeKHOT KpUMiHAJIBHO-TIPABOBOI 0XOpOoHH. Ha Hamry 1yMKy, KpuMiHaibHEe
3aKOHOJIAaBCTBO YKpAaiHU B L1l 4YacTUHI MOTpeOye BiAMOBITHOTO pehOpMyBaHHS.

KuTTs MOOMHM HE € TPEeIMETOM MPAaBOBOIO PETYIIOBAHHS, BOHO MOXKE
BUCTYNATH JIMIIE B $KOCTI 00’€KTa MpPaBOBOTO 3axUCTy, B TOMY 4HCHi, H
KpUMiHaJIbHO-TIPAaBOBUMH 3aCO0AMHU.

KoxxHe okpeme IIOJICBbKE JKUTTS Mae€ CBIH NOYaTOK (MOMEHT TIOYaTKy
¢G1310J0TIYHUX TMOJIOTIB) Ta KiHeub (cMepTh MO3Ky). OpjHak, Takoi camoi
KPUMIHAJIBHO-TIPAaBOBOI OXOPOHM SK 1 HOBOHApOJKEHa JUTHHA, MOTpedye
JKUTTE3IATHUN TUTLT JIIOJUHUA Yy BIIl TIOHAQJ ABAALATH JBAa THXKHI BariTHOCTI, SIK
Taku#, 10 (PaKTUYHO 3/IaTHUN ICHYBATH 1103a YTpoOOIO MaTepi.
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AHOTALIA
Po3nin mpuCcBsAYEHO KOMITIEKCHOMY JIOCII/PKEHHIO KOPYMINii y TPUBATHOMY CEKTOPI.
Po3KpHTO MOHATTS LIBOTO Pi3HOBHUIY KOPYIILIi, BU3HAa4YEHO ii OpPMHU Ta MPOSBH, JOCHTIHKEHO
CYy4acHWH CTaH 1 TeHJEHIi MOUIMPEHHS KOPYIIIHHUX MpPaBOMOPYIIEHb Y NPHUBATHOMY
CEKTOpi EKOHOMIKHM, BH3HA4YE€HO THIIOBI KOPYMIiiHI cxeMu y cdepi mianpueMHUANTBA 1
PO3KpUTO OCHOBHI HampsiMU 3amoOiraHHs Ta npoTuiii unpomy sBuily. Oxpemy yBary
OPUAIICHO BUCBITIIEHHIO CHCTEMH AHTHKOPYILIMHOTO KOIUIAEHCY SK OCHOBHOMY 3aXOAy
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3armobiraHHs KOpyMIii y TPUBATHOMY CEKTOpi, BIAMOBIZaNBFHOCTI YIOBHOBAKEHUX OCiO
IOPUIMYHUX OCi0 TMPHBAaTHOTO MpaBa 3a BYMHEHHS KOPYMUIHHUX MpPaBOMOPYIICHb, 1
MUTAHHSIM YCYHEHHS HACJTIIKIB BYMHEHHS KOPYNLIHHUX MPABOIOPYLIEHb Y HPUBAaTHOMY
CEKTOpi.
SUMMARY

The section is devoted to a comprehensive study of corruption in the private sector.
The concept of this type of corruption is revealed, its forms and manifestations are
determined, the current state and tendencies of corruption offenses in the private sector of the
economy are studied, typical corruption schemes in entrepreneurship are identified and the
main directions of preventing and counteracting this phenomenon are revealed. Particular
attention is paid to the coverage of the anti-corruption compliance system as the main
measure to prevent corruption in the private sector, the responsibility of authorized persons
of private law entities for corruption offenses, and the elimination of the consequences of
corruption in the private sector.

AHHOTAIIUA

Pa3zxen MOCBAIICH KOMIIJICKCHOMY HCCJIICAOBAHHUIO KOPPYIILIHUNU B 4YaCTHOM CEKTOPEC.
PackpeiTo TIOHATHE OTOM pPa3HOBUAHOCTH KOPPYIIIWH, OMpeneieHbl ee (OpMBI H
IIPOABJICHUA, HCCJIEA0OBAHO COBPEMEHHOE COCTOSIHUE W TCHACHUUHU pPacCnpoCTpaHCHUA
KOPPYILMOHHBIX NMPAaBOHAPYIIEHUH B YACTHOM CEKTOPE SKOHOMHKH, ONPENIEIECHbI TUIOBBIE
KOppYIIIMOHHBIE CcXeMbl B cdepe NpEANpPUHUMATENLCTBA M PACKPBITBI  OCHOBHBIC
HamnpapJIeHHs] TMPEAOTBPAIEHUS] W TPOTUBOIACHCTBHA 3TOMY siBIeHHI0. Oco0oe BHUMAaHHE
YACIACHO OCBCHICHUIO CHUCTCMblI AHTUKOPPYINIMOHHOTO KOIUIACHCY KaK OCHOBHOMY
MCPONPHUATHUIO TPEAOTBPALICHUA KOPPYHNIMUHM B YAaCTHOM CEKTOPE, OTBETCTBCHHOCTU
YHOOJHOMOYCHHBIX JIUI] OPUANYCCKUX JIUI] YaCTHOTO MpaBa 3a COBCPUICHNUEC KOPPYIIIHUOHHBIX
MpPaBOHAPYIIEHUH U BOIPOCAM YCTPAHEHHS MOCJIEACTBUM COBEPIUEHUS KOPPYHLMOHHBIX
[IpaBOHAPYLIEHUH B YACTHOM CEKTOPE.

3.1. Amaniz oocnioxcensv y cghepi 60opomvou 3 Kopynuyicto y npusamuomy

CeKmopi: nopieHAIbHO-NPABOGUIL ACNEKM

Kopynuist B YkpaiHi HalneXuTh 10 OCHOBHUX INEPEIIKO] CTAJIOMY PO3BUTKY,
€KOHOMIYHOMY 3pOCTaHHIO 1 CTaHOBUThH 3arpo3y HaiioHanpHId Oe3meni. lle
HNIATBEP/KYETHCS  pe3ysibTaTaMH  0aratboX JOCHIKeHb. Tak, 3a JJaHUMHU
onutyBaHHs HA3K mono piBHs kopymuii B Ykpaini (2020 p.) xopymnuis
3QIIUIIAETHCS APYTOI0 32 3HAYYIIICTIO CYCHIIBHOI MPOOIEMOI0, Micis BIIChKOBUX
niii B Jlonenpkiit 1 JIyrancekiil obnactsx, mo TypOye rpoMaJsiHCbKE CYCIIBCTBO,
6i3Hec Ta excneptiB. PazoMm 3 mmm, 46,3% cyO’eKkTiB rocrnopaproBaHHs T'OTOBI
o0patu KOPYMIIHHY MOJEINb nosemiHku’. 3a pe3yJibTaTaMu I SITOTO IIOPIYHOTO
ONUTYBaHHS 1HO3EMHHMX IHBECTOpIB, TMpoBeneHoro Eapomnelickkolo bizHec
Acomiamiero (€EBA) cninsro 3 Dragon Capital ta I{eatpom ekoHOMIYHOI cTparerii

! Kopymuist B Vipaini 2020: posyminms, cupuitastrs, nommupenicts / Info Sapiens, HA3K,
EUACI // Odiniitanii Be6-caiit HanioHanpHOTO areHTCTBa 3 NUTaHb 3aMo0iranHsa Kopymmii. — Pexwm
nocrymy : https://bit.ly/3f8JPuG
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(HEC) (xoBTenn, 2020 p.) B aHTU-PEHTHHTYy HAWBAXIMBIIINX MNEPELIKON IS
1HO3EMHHUX I1HBECTHIIN Kopymilis mociiza apyre micie. [Ipy mpomy mepemkoaoro
HOMEp OJIMH Ui CTPATETiYHUX 1 MOPT(HETbHUX 1HBECTOPIB BU3HAHO HEAOBIPY 110
CyloBoi cucTeMd. MoOHoOMOMI3allisl PUHKIB Ta 3aXOIUICHHS BIAJu OJirapxamu
MOCIJa€ TpeTe Micle cepell MEPEeIKo, XO0Ya CTPATEridYHhM iHBECTOpaM TaKOXK
CYTTEBO IEPELIKOKAE OOTSIKINBE Ta HECTaOlIbHE 3aKOHOAABCTBO . OIHTYBAaHHS
HiJMPUEMCTB TPUBATHOTO CEKTOPY, IMPOBEIEHE B MEXaxX CHUIBHOTO IPOEKTY
€Bpomneiicbkkoro 0aHKy pekoHCTpyKuii 1 po3Butky (€BPP), €Bpomneiicbkoro
iBectuuiiHoro 0anky (€1b) i I'pynu BceecBithboro 6anky (WBG) B Ykpaini y
2019 p., 3acBiguuio, mo 74% KepiBHUKIB 1 MEHEIKepiB MIANPUEMCTB BBaXKAIOTh
KOPYHIIi}0 HaiOIIBIIO TMEpEemKoa00 ad0 3HAYHMM OOMEXKEHHAM misi Oi3Hec-
cepenoBumia B YkpaiHi; 37,4% d¢ipm B VYKpaiHi CTUKaIMCh 3 BUMAaraHHsIM
HENPaBOMIPHOI BUT'OJHM, IO OUTBII SK BIBIYI NEPEBUINYE CEpEIHINd MOKA3HUK IS
ycix kpait (16,4%) 1 maiibke BUeTBEpO MEPEBUILY€E MOKA3HUK ISl PErioHy €BpoIH
ta LlenTpansroi A3ii (9,9%). [TokazoBo, mo BiJ BKa3aHO! KOPYNIIHHOI MPaKTUKH
Olnbllle CTpaXKAaloTh BelHMKi KommnaHii (46,5%). Haituacrime 0i3HeC CTUKA€ThCA 3
npoOieMaMu KOPYIIIii y MiIKIIOYEeHHI J0 KOMYHIKAIid, OTpUMaHHI JIIeH31i Ta
JO3BOJIIB, y B3a€MOJIi 3 MOAATKOBOIO CHY>K0OI0, a TaKOX IiJ 4ac OTPUMAaHHSA
JIepKaBHUX KOHTPAKTIB. BKazaHUM JOCIIKEHHSIM TaKOX BCTAHOBJIICHO 3aJIE)KHICTh
MIXK po3MipaMu KOMIIaHiil 1 o0csiramu xabapiB, 1110 HUMU BUILUIAYYIOThCA. 30KpeMa,
JUTSE MaJIMX KOMITaHii o0csAr xabapiB CTaHOBUTH 5% BiJx piuHUX JOXOMIB, CEPEeIHIX
KoMIaHiii — 4% piYHUX AO0XOJiB, BEeNTUKUX — 3 % pIUYHUX I[OXO,I[iBZ. 3a ormiHKaMu
ekcnepTiB 3 mpoekty “O6’emnyemoch 3apamu pedopm» (2011 p.) BuTpatn
YKpaiHChbKMX KOMIaHIi Ha kopymnuito csraiots 4-10% piuyaux goxonis. I[lpu
1[bOMY, OLIBII HIXXK TPETMHA KOMIIaHIM Herotosi BianaBath 3—5% cBOro npuoyTKy
Ha GOpOTHOY 3 KOPYIIi€i0®. 3a TaHHMH ONATYBAHHS AMEPHKAHCHKOI TOPrOBEIBHOI
najgati B YKpaiHi moao Oi3Hec-kiimary (koBTeHb 2019 p.), 41% nignpuemiis
HOBIIOMWJIM IIPO HASIBHICTH KOpyMuiHOro noceiny npotsrom 2019 p. Ilpu npomy
42% pecnoH/IeHTIB 3a3HaYMJIM IIPO 3pOCTAaHHS PiBHA Kopymuii B Ykpaini y 2019 p.
nopiBustHo 3 2017 p.* Jlocmimkenns Beeykpaincbkoi Mepexki moOpodecHocTi Ta

Msre  mopiuse  omuryBamHs  imosemHmx  imBectopiB. URL:  https:/dragon-
capital.com/ua/media/press-releases/nedovira-do-sudovoi-sistemi-posila-1-mistse-sered-pereshkod-
dlya-inozemnikh-investitsiy/

2 Enterprise Surveys. Ukraine 2019. Country Profile / International Bank for Reconstruction
and Development; The World Bank Group https://www.enterprisesurveys.org/
en/data/exploreeconomies/2019/ukraine // Odiuiitnuii caiir CeitoBoro 6anky. — 2020.

% Bopotsba 3 Kopymuiero. Pomb 6ismecy B Vkpaimi: Amamitmuma nosimka. - K.: TOB
«®Dap6osanwmit muct» 2011. - C. 21 (51 ¢).

4 Pesynpratn onuryBaHHS AMEpPHKAaHCHKOI TOPrOBENBbHOI mamaTh B YKpaiHi momo OizHec-
kiimaty (koBTenb, 2019 p.). URL: https://chamber.ua/ua/news/rezultati-opituvannya-amerikanskoi-
torgovelnoi-palati-v-ukraini-shhodo-biznes-klimatu/
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komruiaeHcy (UNIC, 2018 p.) «KopymniiiiHi pu3uKu y AiSUTBHOCTI OpraHiB BIIAJIU:
norsia 6i3HeCy» 3/I1HCHEHE B paMKax MPOEKTY «3MIIHEHHS 3acaj] J0OpPOYECHOCTI y
B3aeMoii AepxkaBu Ta 0i3Hecy» 3a nmiaTpuMku [IPOOH B Ykpaini Ta MinicrepcTBa
3akopAoHHUX crpaB Jlanii, 72% niagnpueMIiB BBa)KaIOTh, 110 KOPYIILiS 3aBa)kae
Bectu Oi3Hec. I[IpuOIM3HO TOJOBMHA MiJNPUEMCTB BHUKOPHCTOBYIOTH «Oyary,
Jal0Th 1 HIPONOHYIOTh Xalapi, KOPUCTYIOTbCA IOCIyraMu IOCEPEAHMKIB Ui
BUpIlICHHS mpoGleM I d4ac BeaeHHs Oi3Hecy’. OIMTYBaHHS VKPAiHCHKUX
PECIIOHJICHTIB y paMKax BCeCBITHHOTO JOCIIKEHHS €KOHOMIUYHHMX 3JIOYMHIB Ta
maxpaiictea 2020, mnpoBeaeHoro kommaniero PwC 3acBigumno, mo 47%
YKpalHChbKUX KOMIIAHIM MOCTpaKJajld BiJl HE3aKOHHOI'O IIPUBJIACHEHHS MaiiHa,
xabapHUIITBa 1 Kopymiii 3a ocrtaHHi 24 micsaui’. 3a gaHEMH onutyBanus 113
KOMIIaHii-uJieHiB perioHaibHuX odiciB €Bpomneiicbkoi biznec Acorianii «bizHec y
perioHax: IHBECTHUIIIMHE CepeloBHINE «HA Micismx»», no TOII-3 ¢aktopi, 1o
HETaTMBHO BIUIMBAlOTh HA JIETKICTh BEJICHHS Oi3HECY B perioHax IiAIPHEMIT
BimHecin (1) xopymmito, (2) He3amoBiunbHMI cTaH iHQpacTpykTtypHu, (3)
6I0p0KpaTiI03.

3 yChOro HaBEJEHOI0 MOXKHa 3pOOMTH IONEpEeAHI BHCHOBKHM IPO 3HAYHY
NOLIMPEHICTh KOPYILIi y HPUBATHOMY CEKTOpPlI EKOHOMIKM Ta HEOJHO3HAyHe
CIPHUUHATTS 1 CTaBJICHHSA 1O Hei Oi3Hec-cepenoBHINa. SIKIO KOPYIIIisl YCKIaJIHIOE
BelleHHS Oi3Hecy 1 3MeHIIye MpHOYTKH, TO BOHa MYOJIYHO 3acCy/DKYETHCH,
CIIPUIMAETHCS SIK TIEPEIIKo/a JUIOBIH aKTUBHOCTI Ta JOOPOYECHIH KOHKYpEHIIil.
SIKmo K KOpymuis CIpoLlye yMOBU BeleHHs Oi3Hecy, 3a0esnedye MiHIMI3alito
MOJATKIB 1 MPHUIIBUINICHHS aJMIHICTPAaTUBHMX MpPOLEAYpP — CTaBJIECHHA [0
KOPYNUIHHUX MTPAKTUK TOJICPAHTHE.

OueBHIHO, 1110 KOPYIILisS y MPUBATHOMY CEKTOP1 CTAHOBUTH CEPHO3HY 3arpo3y
€KOHOMIYHOMY 3pOCTaHHIO, MaWHOBMM IIpaBaM CY0’ €KTIB TOCHOapIOBaHHS,
KOHKYPEHTOCIIPOMOKHOCT1 ~ HAaIllOHAJbHUX KOMIMAHIA Ha 30BHINIHIX pPHUHKAX,
1HBECTULIIMHIN MpuBabIUBOCTI YKpaiHH, KOPIIOPAaTUBHUM 1HTEpPECaM IOCHOJapChKUX
TOBapuUCTB. MiX THM, NMOAOJIaHHIO KOPYHII] y IPUBATHOMY CEKTOP1 HE MPUALIAETHCS
HaJIe)KHA yBara 3 OOKy JiepKaBH 1 IPOMaJITHCHKOTO CycnijabcTBa. HemnoomiHooThCsa
MacIITabu Ta HACHIJIKH 1IbOTO SIBULIA.

Jloci BBaXkaeThes, IO JIEp>)KaBHUN 1 KOMYHaJIbHUI CEKTOPHU BIIITPAIOTh 3HAYHY
poab B €KOHOMII YKpaiHM 1 (OpMyBaHHI BHYTPILIHBOI'O BaJOBOTO MPOJIYKTY

Hocnipxennst UNIC  "KopynuiiiHi pu3WKM y JisSUIBHOCTI OpraHiB Biajau: IOTJISA
o6isnecy'.URL: https://unic.org.ua/news/corruption-risks-in-the-government-work-business-point-of-
view-90/

BcecBiTHE OCTIUKEHHS EKOHOMIUHHMX 3JI0YMHIB Ta maxpaiicta 2020: pesynbratu
ONMUTYBaHHS YKpaiHChKuX opranizauiii URL: https://www.pwc.com/ua/uk/survey/2020/economic-
crime-survey.html

«bizHec y  perioHax: iHBecTHIiiiHe  cepemoBuiie  «Ha  Miciax»»  URL:
https://eba.com.ua/biznes-u-regionah-investytsijne-seredovyshhe-na-mistsyah/
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(BBII). Bingrak, 3a cTapor TpaauIli€l0 MisUIbHICTh AHTUKOPYIIIAHUX 1
IIPAaBOOXOPOHHMX  OpraHiB  CIPSMOBYETbCS  HA  BHUSBJICHHSA, 3alo0iraHHs,
PO3CIiAyBaHHS, IPUIUHEHHS KOPYNIIHHUX 3J0YHMHIB, OB’ A3aHUX 3 KOPIOPATUBHUM
YIOPaBJIIHHAM 1 TOCHOAAPCHKOIO  JISUIBHICTIO JIEPKAaBHUX Ta KOMYHaJIbHHMX
nianpueMcTB. Takuif migxix HE BiANOBIJA€ Cy4aCHUM KOPYIIIHHUM BUKIMKAM i
3arpo3aM Ta HEJOCTaTHbO Y3TO/DKYETbCA 3 TJI00QJBHOIO AHTUKOPYMLIHHONO
HOJITUKOIO 1 MDKHAPOJAHUMH CTaHAApPTaMH 3al00IraHHs KOPYIIIIIi.

Piu y Tim, 110 micis mpoBeneHHs MacTabHOI MpHUBaTH3allli Ta MPOIAXKYy JEBOT
YacTKU 00 €KTIB JepKaBHOI 1 KOMYHaJIbHOI ()OPMH BIIACHOCTI MPUBATHUNA CEKTOP
€KOHOMIKH CTaB IIPEBAJIOIOYMM, BIJIIrpae MPOBIAHY pOJb Y CTBOPEHI J0JaHOT
BapTOCTi. 3a JaHUMH MIHICTEPCTBAa PO3BHTKY €KOHOMIKH, TOPTIBIJI Ta CLIBCHKOTO
rocrnojapcTBa YKpaiHM yacTKa AEp)KaBHOTO CEKTOpY Y CKJIaal €KOHOMIKM 3a |
niBpivus 2020 p. ckmama 11,5 %, a muroma Bara cy0’€KTiB TOCHOAAPIOBAHHS
JICPKABHOTO CEKTOPY EKOHOMikM cTaHoBHMTH mumre 4,2%. Pasom 3 Tum, 10BOI
CKJIaJHO 3AIMCHUTH TOYHUH pPO3pPaxXyHOK MHUTOMOi Bard NPUBATHOTO CEKTOPY
€KOHOMIKH. EKCIepTHHX OIIHOK 3 I[bOTO IMHTAaHHS Maike Hemae, iHpopmarii 3
BIIKPUTUX JDKEpEN BigBEpTO Opakye, a TOMY 3pOOMTH OJHO3HAYHHN BHCHOBOK
noBouli ckinaaHo. OJHak 3arajbHe YSBJIEHHS PO CTPYKTYPHE CHIBBIJHOIIEHHS
Cy0’€KTiB TOCHOJApIOBaHHS ITYOJIYHOTO 1 MPHUBATHOTO IMPaBa MOYKHA CTBOPUTH 3a
nanuMu Jlepkkomcraty YKpaiHM IIOAO KUIBKOCTI FOPUIAMYHHMX OCIO NMPUBATHOTO
npasa i ¢pizmunux oci6-mignpuemmis. Tak, cranom Ha 01 rpymas 2020 p. B Ykpaini
3apeectpoBaHo ychoro 1390 292 ropuauuHi ocobH, 13 HHUX (epMepCchKHUX
rocionapcte — 47 735 (3,4%), npuBatHux mignpuemcts — 200 127 (14,4%),
akiioHepHux ToBapuctB — 13 752 (0,9%), ToOBapuCTB 3 OOMEKEHOIO
BignoBiganeHicTIO — 704 389 (50,7%), koomepaTuBiB (Aep:KaBHOI 1 NPUBATHOL
dopmu BracHocti) — 28 550 (2%), nmpuBaTHUX OpraHizaiiil (yCTaHOB, 3aKJIadiB) —
1326 (0,1%), ToBapuux Oipx — 622 (0,04%), kpeautHux cmiiok — 1054 (0,07%)
cnokuBuux ToBapucts — 4382 (0,3%), pemra — MOpUANYHI OCOOHM JEp)KaBHOI,
KOMYHaJIbHOI Ta 3MilaHoi (opMH BIACHOCTI. 3 HaBEJECHOI'O BUIUIMBAE, 1[0 YacTKa
IOPUJIMYHUX OCI0 MPUBATHOIO IpaBa CKJIAJa€ MOHaJ 70%?2. Kpim Toro, 3a 2019 p.
KUIBKICTh (pi3uuHuX ociO-mianpuemiiB ckiaamta 1561 028 ab6o 80,4% Bim ycix
3apeecTpoBaHMX Cy0’ekTiB rocnonapioBanns (1 941 625)°,

'Muroma Bara gepxasHoro cextopy B exomomimi URL:  https://www.me.gov.ua/
Documents/List?lang=uk-UA&id=3f9cbfOb-24bf-48f8-8360-
04d559e41d60&tag=UpravlinniaDerzhavnimSektoromEkonomikils

% Kinbkictb IOpUIANYHUX O0Ci0 3a opraHizaliiHO-TIPaBOBUMHU (OPMaMU TOCIIOAAPIOBAHHS:
HepxasHa cinyx6a cratuctukn Yipaian: URL: ukrstat.gov.ua

% Kinbkicts CyOEKTIB BEIIMKOTO, CEPEeIHBOTO, MAJIOTO Ta MIKPOMiAPHEMHHIITBA 32 BHIAMH
exoHoMiuHOi mismbHOCTI y 2010-2019 pokax: JepkaBHa ciyx0a craructukn Ykpainm: URL:
ukrstat.gov.ua
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Takum 4rHOM, 32 CAMHUMH NPUOJIM3HUMH MiApaXyHKaMH YacTKa MPUBATHOTO
CEKTOpY €KOHOMIKH YKpainu ctaHoBUTH 70-80%. HasBHUl cTpykTypHuUil qucbanaHc
B CKOHOMIIl BHHHUK BHACHIZOK OararopidyHoi BeNMKOi 1 Majoi mpuBaTH3AIii
JEpKaBHUX TMIAOPUEMCTB. A K BIiOMO 13 CBITOBOI NpPaKTUKH, MaciiTabHa
NpuUBaTU3aIlisl 00’€KTIB JEPKABHOTO CEKTOPY EKOHOMIKH CTBOPIOE CIPHUSATIHBI
YMOBH i1l Kopymiii. ICHye ¥ iHIIA 3aKOHOMIPHICTB, 3T1IHO 3 SIKOIO 3MEHIICHHS
YaCTKA JIEPKAaBHOTO CEKTOPY EKOHOMIKHM CYHPOBO/DKYETHCS —30CEPEKEHHSIM
MarepiaJbHUX aKTUBIB 1 (pIHAHCOBUX PECYpCIB y NMPUBATHOMY CEKTOpPI €KOHOMIKH,
0 CYTTEBO MiABHINYE WOTO Bpa3lMBIiCTh mepen Kopymmieo. OnHak, BKa3zaHa
3aKOHOMIPHICTh HEIOCTAaTHHO BpaxoBaHa B AHTHUKOpYMIiHHINA cTparerii Ha 2014-
2017 poku. 3a yac mpoBeACHHS aHTUKOPYIIIHOT pedopmu 3amodiranas KOpyniii y
[IPUBATHOMY CEKTOpl TaK 1 HE CTAJO0 IMPIOPUTETHUM HAIPSIMOM AHTHKOPYMLIHHOT
TISUTBHOCTI JIp’KaBU 1 CyCHibCTBAa. Y Mi YacTHHI HaI[lOHAJIbHE 3aKOHOJABCTBO
OOMEXKY€EThCSl 3aKpIIJICHHSM KOHBEHI[IHHUX HOPM Ta MDKHApOAHHX MEXaHI3MiB
3armo0iraHHs KOPYIMINEI Yy TpuBaTHIA cdepi. Buteln Toro, 3a3HadyeHHN HATPSIM
AQHTUKOPYIMIIMHOI  JISUIBHOCTI  3aJUIIAE€THCS  MAJIOPO3BHHEHHMM  Ha  piBHI
AnTHKOpyNIiitHOI cTparerii Ha 2020-2024 poku. Y BiINOBITHOMY PO3/iTi BKa3aHOTO
JOKYMEHTa CTpaTeriuHoro IUIaHyBaHHA QITYpYyIOTh TUIbKM IOJOXKEHHS cT. 12
Koneennii OOH mnporu xopymmuii (2003 p.). Bumaerbes, mo Ha piBHI BHIIOTO
MOJIITMYHOTO  KEPIBHUITBA JIEpP)KaBH, cCepell MPaIiBHUKIB aHTUKOPYMIIHHUX
THCTUTYIIIH, @ TAKOK B aKaJIEMIYHOMY CEpPEIOBHIIlI JTOCI MMAHYIOTh JOBOJI a0CTpaKTHI
ySBIIEHHS TIPO IIt0 NMPpoOJieMy Ta 3arpo3y BiJ] HEi A eKOHOMIYHOiI Oe3neku. bpakye
PO3YMIHHSI KJIFOUOBUX IUTaHb, a caMe: 1110 TaKe KOPYMIIis Y IPUBAaTHOMY CEKTOPI, K1
il o3HaKku, (GOpMH MPOSIBY Ta MEXK1 ICHYBaHHS, B YOMY IOJISATAlOTh BIJIMIHHOCTI Bif
KOpyHuii y JepKaBHOMY CEKTOpl, a TaKoXX sIKI 3arpo3d Hece I SBHILE JUIs
€KOHOMIKH, Oe3neKku 1 cycniibeTBa. Hepo3yMiHHS CYyTHOCTI, MaclITabiB 1 HACTIIKIB
npoOjieMd BUJIMBAETbCI B il 3HEIIHEHHS Ta 3aMOBUYBAaHHS JIEP>KaBOIO,
NepeKIaieHHsIM BIJINOBIJAIBHOCTI 3a OOpOTHOY MPOTH KOPYMIii B IMPHUBATHOMY
cekTopi Ha Oi3Hec-cTpykTypu. He ocTtanHIO poib y curyaiii, MmO CKiajacs
BIJIIrpatoTh HEPO3pPOOJIEHICTh TEOPETUYHOI CKIAJ0BOI KOPYMIIi y HpPHUBATHOMY
CeKTopl, ciabka 3aKoHOJaB4Ya 0a3a, CKJIAJHOLIlI Yy BHUABIEHHI 1 pPO3CIiAyBaHHI
KOPYNUIHHUX MpaBONoOpyleHb y cdepl MIANPUEMHHUIBKOT AISUIBHOCTI, 3aMaiui
Oarax CyJ0BO-CIiA40i MPAKTUKU Ta Bce3arajbHa HEBIEBHEHICTh aHTUKOPYMIIHHUX
IHCTUTYII y HNOIITBHOCTI PO3rOPTaHHS OOpPOTHOM 3 KOPYIIIE Yy TPUBATHOMY
CeKTOpl eKOHOMIKH, sK Takoi. Hapasi, ManomOoCHiPKEHOI Yy KpPUMIHOJIOT]
3alIUIIAETHCSA  COLlaJIbHO-TIpaBOBa MpHUpOJa KOpymiii y npuBaTHii cdepi, He
po3po0ieHo i1 MOHATTS, HeBU3HAUYEHI (OPMU 1 BUIH, Cy0’€KTH KOPYNUIHHUX HisHb,
HEMa€ OIIHOK MacmTadiB mporo sBumia. CaMme Taki 3aBJaHHS CTaBIATHCS Y IOMY
Miapo3 it MoHOTpadii.

56



PO3JIL ITII Kopynuin y npueamuomy cekmopi

3.2. Axmyanizauia npoonemu 060pomvOU 3 KOpynuiclo 8 KomepuiiHil

dianvHocmi

Bnepmie axtyamizamis mpo6ieMu OOpoThOM 3 KOPYIIIEID B KOMEPIHHIN
nismeHOCTI BimOymacst B CIIIA micns cepii TydHHMX CKaHIAIiB 3 KOMIAHISIMH, IO
3aliMaNucsl 30BHINIHBOCKOHOMIUHOIO JISIIBHICTIO 1 JaBanu Xabapi y BEJIHMKHX
po3Mipax djeHaM YpsAJIiB Ta 1HO3EMHHUM IIOCaJOBHUM oco0aM Oaratbox KpaiH.
Peakuiero Ha KOpYNIiHI TPOSBH y 30BHIINIHBOCKOHOMIYHHX OMNEpaIlisiX CTaio
npuiiaaTrs y 1977 p. denepansaoro 3akony CIIA «Foreing Corrupt Practices Act
(FCPA)” abo «IIpo xopymuito 3a KOpAOHOM». Bka3aHuii 3aKkOH Mae
eKCTEpUTOpPIIbHY [IIF0 1 CHPSIMOBYETBhCS Ha OOpoThOy 3 KOpYMIEW Ta
xa0apHUIITBOM Ha MDKHApOJHOMY DiBHIi, 30KpeMa y cdepi 30BHIITHbOCKOHOMIYHOT
TISIIBHOCTI. 3a IIUM 3aKOHOM (Di3WYHUM Ta HOPHIAMYHUM 0co0aM 3a00pOHSETHCS
Ha/aBaTH a00 00IIATH B KOPYMIIHHUX LUIAX MPSAMO Y 4Yepe3 MOCEPEeIHUKIB OyIIb-
AK1 MarepiayibHi Onara (Tpoiii, MOAAPYHKH, LIHHE MaiHO, MOCIYyrd abo MmepeBaru)
1HO3eMHHM TIOCAJIOBUM 0Oco0aM 3 METOI BIAKPUTTS, 30epekeHHs Oi3Hecy un
ciupusinas iHTepecam OizHecy. [lis FCPA posnoBcioxyeThcsi Ha aMepUKAHCHKI Ta
1HO3eMHI KOMIIaHii, aKiii SKUX KOTHPYIOTHCS Ha aMEPUKAaHCHKUX OipKax; KOMIaHii,
1o 3000B’s3aH1 moxaBatu 3BiTHICTH A0 Kowmicii CIIIA 3 miHHux mamepis; Oi3Hec-
oprasi3arii He3aJIeKHO BiJl (JOPMHU BIIACHOCTI, IO 3IIHCHIOIOTH CBOIO JisUTBHICTH Ha
teputopii CIIIA; Hepe3uaceHTIB, SAKi 3IIHCHIOIOTH CBOK JiSUIBHICTH B CliAl.
Oco6muBictio FCPA € BU3HaHHS KOPYNIIIHHIMHU IIMPOKOTO KOJIa TMPABOIOPYIICHb Y
chepi (iHAHCOBOi 3BITHOCTI, IO CTBOPIOIOTH YMOBH Il XaOapHUITBa Ta
3arpoXylTh CTaOUIBLHOCTI (P IHAHCOBOI CHUCTEMH CIIA%. B LIJIOMY 3aKOH
CIPSMOBYETbCS Ha 3a00pOHY 3IIHCHEHHS KOPYNIINHMX IUJIaTeXiB 1HO3EMHHUM
M0CaJ0BUM 0c00aM, BCTAHOBJIEHHSI KOHTPOJIIO 3@ MPO30piCTIO (PIHAHCOBOT 3BITHOCTI
KOMIIaHi#, 00iroM aKTUBIB Ta TOCIOJAPCHKUMHE ONEPaIlisIMHU .

Uepes nBaaisaTh pokiB aMepUKAHCHKUIA TOCB1T O0OpOTHOU 3 KOpyIIiew y chepi
MDKHApPOJHOI TOPTiBIi Ta IHBECTULINA 3HAMIIOB CBOE€ BTUIEHHS B MiKHApPOIHUX
JTOKyMeHTax, Hacammepen y Konseniii Opranizaiii eKOHOMIYHOTO CIiBPOOITHHUIITBA
1 po3Butky (OECP) 3 60poThOHM 3 MIAKYIOM MOCAJOBUX OCI0 1HO3EMHHUX JIEpXKaB y
pasi IpoBeACHHs MIKHApOAHUX AutoBUX omnepauiil (1997 p.). Konsenuis 30608’ s13ye
JlepxaBu-yyacHuIll, KpHUMIHAJII3yBaTH B HAalllOHAIbHOMY 3aKOHOJABCTBI MiJIKYI

! Kpemsnckas E.A. FCPA — 3akon CIIA o xoppymimu 3a pybexoM. OCoGEHHOCTH
npumenenue. URL: http://www.complianceblog.ru/?p=63

2 AHTHUKOPYIIIHAN KOMIUIA€HC: MOCI0. I MporpamMu 3 MiArOTOBKU 0Ci0, BIAIIOBIIaIbHHX 32
peanizanito antukopymuiiinoi nporpamu / Okynes O., boiiko O., JIykin C. - Kuiis: [TAKY, 2018. -
177 c. (C. 22).

® Kpemsickas E.A. FCPA — 3akon CIIA o xoppymuuu 3a pyGexom. OCOGEHHOCTH W
npumenenue. URL: http://www.complianceblog.ru/?p=63
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110CaI0BUX 0Ci0 iHO3EMHHUX JiepkaB’ 3 60Ky IOpHAMYHUX a60 (Pi3sMUYHUX OCi0 3 METO0
ollepkaHHs a00 30epekeHHS IUIOBOT BUTOIU, a TAKOXK OJCpPXKAHHS HE3aKOHHUX
repeBar npu 3IHCHeHHI MKHApOJAHUX AUTOBHX orepaltiid. [IlonpaBaa kpumiHanbHa
BIJIMOBIAANIbHICTh TIepeadadaeTbes TIMBKU IS HaJlaBa4yiB HEMPABOMIPHOI BUTOIM i
IIpU LIbOMY HE MOLIUPIOETHCS HA MOCAJOBUX OCI0 1HO3EMHUX JIEp)KaB 32 BUMaraHHs
abo ojep)kaHHS HENpPaBOMIpHOI BUTOAM. 3aciIyroBye Ha YyBary pO3LIMPEHE
TPaKTyBaHHsI TEPMIHY «I0CaJ0Ba 0cO0a 1HO3EMHOI JEp>KaBU», 110 OXOIUIIOE OyIib-
Ky 0cO0y, SIKy IpU3HAYCHO 41 00paHo, sika 00iiiMae mocaay B OpraHi 3aKOHOIABYO1,
BHKOHaBYOi a00 Cy/I0OBOi BIaJu 1HO3EMHOI JEp>KaBH, 3IIHMCHIOE Jep)kaBHI (yHKIIIT
JUIsL 1HO3EMHO] JIepKaBH, B TOMY YHCII JUIsl IEPKABHOTO areHTCTBA YU JEP>KaBHOTO
MiJIPUEMCTBA, a TAaKOX € MPEACTAaBHUKOM JIep>KaBHOT MDKHAPOIHOI opraHizamii
(CT.l)l. Jis migBuimeHHsT eeKTHBHOCTI OOpOTHOM 3 MITKYIOM ITOCaJOBHX OCIO
1HO3EMHUX JepKaB MDKHAPOJAHMM JOKYMEHTOM mepeadadyeHi JOJaTKOBI 3aXOAH,
30KpeMa 00 BCTAHOBJICHHS KPUMIHATBHOI BIAMOBIAAILHOCTI JIJISl FOPUIAMYHUX OCI0
(ct. 2); KpUMiHATBHOI BIAMOBINATBHOCTI 3a JErajizalilo JOXOIB, OJIEpPKaHUX Y
3B’3Ky 3 KOMEPIIMHMM MiJKYIIOM IIOCaJ0BUX OCi0 iHO3eMHHX zAepxkaB (CT. 7);
LUBLIBHO-TIPABOBOI, aJIMIHICTPAaTHBHOI a00 KpHUMIHAJIBHOI BiJAMOBIIAJBLHOCTI 3a
MOPYUICHHST TpPaBUJ BEIEHHS OyXraiaTepcbkoro oOONiKy Ta ayauTy (BIOKPHUTTS
MPUXOBAaHUX PaxyHKIB, YKJIQJCHHS 1 MPOBEIACHHS HEBPAXOBaHHX abO0 CYMHIBHUX
yrox, 3amuc HEICHYIOYMX BHJATKIB, 3alMCH TAcHBIB 3  HENPAaBUIBHOIO
igeHTudikamiero ix 00’ekra), a Takoxk 3a (anabcudikaiio OyxraiTepcbKoi 3BITHOCTI,
IHIIMX OOJIKOBUX JTOKYMEHTIB, paXyHKIB 1 (pIHAaHCOBHX 3BITIB KOMIIaHIH 3 METOIO
HiAKYIy TMOCaJoBUX OCi0 1HO3eMHHMX JepxkaB ab0 NPUXOBYBaHHSA (PaKkTy Takoro
miakyny (cT.8); KoHgickalis MaiiHa, rpomield 1 JO0XOAIB BIJ MHIAKYMY I0CagoBOi
0co0M 1HO3EMHOT JIep:KaBU (c1.3)%.

VY KpuminaneHiii kouBeHuli Paau €Bponu npo 60potsdy 3 kopymnuieto (ETS
173), (1999 p.) 1 Konenuii OOH Ilporu xopynuii (2003 p.), patudikoBaHux
VYkpainoro 18.10.2006 p., Ha MDKHApOJHOMY piBHI BH3HAHO TpaHCHAalllOHATbHUN
XapakTep KOpYIIii, 3aKpIIUTIOI0ThCS OPIEHTOBAHUI TEpeliK 3JI0YMHIB, OB’ I3aHUX 3
KOPYIIIEI, BKAa3YEThCSl HA 3B’SI3KM KOPYILIi 3 OPraHi30BaHOI Ta E€KOHOMIYHOIO
3JIOYMHHICTIO, Y TOMY 4YHCIi BIJIMUBAaHHSIM KOILUTIB, a TaKOX MPOMOHYETHCS
KOMIUIEKC 3aXO0/iB IIOAO0 3amoOiraHHs KOpymiii, 00poTbOM 3 HEI0, BUSBIECHHSA Ta
MOBEPHEHHS AaKTHBIB, OTPUMAaHMX BiJ KOPYNUIHHUX Ta IHIIMX 3704MHIB. [Iporte

* Tligkyn saificHioeThess y (opmi Iponosuuii, obilgHKM a0 HaaHHA OpsAMoO abo 4vepes
MOCepEeTHHUKIB OyAb-SIKMX MaTepiajbHUX OJar, TPOIIOBHX KOIITIB a00 iHIINX IepeBar.

Konsenuis OECP 3 60poThOM 3 MiAKYIIOM MOCAJOBHX OCI0 IHO3EMHHX JepkaB y pasi
MIPOBEJICHHS MDKHAPOTHUX JUTOBUX oreparii (bensris, 1997). URL:
https://zakon.rada.gov.ua/laws/show/998_154#Text

% Komsennis OECP 3 6opoTsOH 3 MiAKYIIOM MOCAJOBHX OCI6 iHO3EMHHX JepkKaB y pasi
IIPOBEIEHHS MDKHapPOJHUX JITOBUX ormeparii (bemnsris, 1997). URL:
https://zakon.rada.gov.ua/laws/show/998 154#Text
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JIETAILHOTO BHM3HAYEHHS KOPYILIi y MPHUBATHOMY CEKTOpI B MDKHAPOIHHUX
JIOKYMEHTaX He HaBOJUTHCA.

Tak, y Kpuminanpniii xoHBeHUii mpo Ooporb0y 3 kopymnuiero (ETS 173)
BCTAHOBJIIOETHCSI KpPUMiHaJIbHA BIAMOBIJAIBHICTh 3a TaKi NPOSBH KOPYHIi y
NPUBATHOMY CEKTOPi SIK XabapHUITBO (HajaHHS xabapa — CT. 7; ojepxkaHHA Xabapa
— cT. 8) mia 4ac 3MIWCHEHHSI MiANPUEMHHUIIBKOI TISTILHOCTI 0c00aMu, K1 001HMar0Th
KEpiBHI MOCajy y MPUBATHHUX MIANPUEMCTBAX ab0 MPALIOIOTh HA HUX Y OyAb-sKii
SIKOCTI; BIIMUBaHHS JOXOJIB, OTPUMAHUX BiJl 3JIOUYMHIB, ITOB’A3aHUX 3 KOPYIILIEO, Y
TOMY 4YHCIi, 32 HaJaHHs 1 OjepaHHS Xabapa y mpuBaTtHOMY cekTopi (cT. 13);
¢biHaHCOB1 37I0YMHU, TOB’S3aHI 3 BUYMHEHHSIM, NPUXOBYBAHHSAM YU MACKyBaHHSIM
3JI0YMHIB, TIOB’s3aHUX 3 Kopynmiero (cr. 14); HamanHs xabapa, 3JIOBKHBAHHS
BILUTMBOM Ta BiJIMUBAHHS JI0XO/liB, BAMHECHI HA KOPUCTh IOPUIUIHOI 0COOU (H13UIHOIO
0cobor10, sKa 00iliMae KepiBHY Mmocajy y Wil I0puIudHii 0coOi i aie Bif iMeHi Ta B
iHTepecax ropuan4HOi ocoGu (ct. 18)%.

B Konsenuii OOH npotu kopymiiii OmucaHo MOIJIMBI HPOSIBM KOpPYMIii B
MPUBATHOMY CEKTOpi Ta BU3HAUYEHO MEXaHi3MH 3amobiraHHs iM. I3 mpumucis cr.cT.
12, 21 KoHBeHmii BHUIDIMBAaE, MO Cy0’€KTaMH BUYWMHEHHS KOPYIIIIMHHUX JisHb B
NPUBATHOMY CEKTOpl BHCTYMAlOTh KEPIBHUKU 1 TMOCaJA0BI 0COOM TPUBATHUX
IOPUIMYHUX 0ci0, a Takok mianpueMii ((i3muHi 0ocoOM); KOPYMIHHI TiSTHHS
BUMHSIOTBECS YMHCHO, TMiJ 4Yac 3[ilCHEHHS €KOHOMI4YHOi, (iHaHCOBOi abo
KOMEpIIHOT  IisuTbHOCTI, a0o0 SKImIO0 Taki MAii TOB’sA3aHiI 13 CTBOPEHHSIM
KOPIIOPAaTUBHUX OpraHizaliil Ta ynpaBiiHHS HUMH; KOPYILis Y IPUBATHOMY CEKTOpi
OXOIUIIOE BIAHOCMHU MIDK KOMEPLIMHMUMM HiANpPUEMCTBAMH (OpraHi3alisiMu),
JIOTOBIPHI BIIHOCMHU MDK HUMH Ta JEp>KaBolO, J103BLIbHO-PO3NOPSAYL BiIHOCUHU
MDK JIE€P’KaBOIO 1 MPUBATHUMH IOPUAMYHUMH OCOOaMH MO0 HaJaHHS CyOcHIii i
TNEeH31d Ang  3A1ACHEHHS KOMEPIIWHOI isJBHOCTI; KOPYIIINHI diSTHHSIM Y
NPUBATHOMY  CEKTOpl  CHOPHSIIOTH  3JIOYMHH, TIOEJAHAHI 3  TMOPYIICHHSIM
Oyxraiarepcbkoro oOmiKy 1 ¢iHaHcoBoi 3BITHOCTI. Jlo OCTaHHIX Halexarb
«CTBOpPEHHsSI HeOo(IlIHOT 3BITHOCTI; BeAEHHS OOJIKYy HEICHYIOUMX BUTpAT;
BiZIOOpakeHHs1 3000B’si3aHb, O0’€KT SKHUX HENpaBWIBHO 11€HTU(]IKOBaHUIA;
BUKOPHUCTAHHA MiAPOOJIEHUX JOKYMEHTIB Ta HABMHCHE 3HUILEHHS OyXIajaTepchbKoi
JOKYMEHTallli, paHillleé CTPOKIB, MepeadadyeHux 3aKOHO/IABCTBOMY. KOHBEHIIi€I0
OOH BCTaHOBIIOETBCS TakKi BHAM KOpPYNLii Yy TPUBATHOMY CEKTOpl SK:

! KpuminaneHa xoHBeHuis mpo Gopotsby 3 kopymmiero Ne ETS173 Bix 27 ciums 1999 p.
(parudikoBana 3rimHo i3 3akoHoMm Ykpainu «[Ipo parudikanito KpuminaneHOi KOHBEHLIT Npo
6opoTe0y 3 KOpYyHLi€o»  Bif 18  xoBTHA 2006 p. Ne = 252-V). URL:
https://zakon.rada.gov.ua/laws/show/994 _101#Text

2 KoHBeHIist Opranizamii O0'eqnannx Hamii npotu xopymmii Big 31 xoBtHa 2003 p.
(patudixoBana 3rigHo i3 3akoHoM Ykpainu «lIpo patudixamiro Konsernmii Opranizarii O0'exHaHmX
Hauiit npotu xopymiii» Bix 18 skoBtHS 2006 poky Ne 251-V)
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1) koMepIifHUA TiIKY KEepiBHHKIB 1 MOCAJOBMX OCI0 oOpraHizaiiii MPHBAaTHOTO
CEKTOPY Yy BHUII OOIIHKH, MPOIO3HIII ab0 HaJaHHS HEMPAaBOMIPHOI BUTOIHU, abo
BUMaraHHsi 9¥ TPUUHATTS TaKOi BUTOAM 3a BUMHEHHS a00 HE BYMHCHHS i
BCyIeped mocagoBuM 000B’si3kaM (cT.21); 2) po3kpanaHHS MaifHa B NMPHBATHOMY
CEKTOpi, BUYMHEHE KEPIBHMKAMH 1 MOCAAOBHUMH OCO0AMH MiJ 4Yac EKOHOMIYHO,
¢binancoBoi a00 KOMEPIIHHOI AiSTILHOCTI 3 BUKOPUCTAHHSM CITYKOOBOT'O CTAaHOBHUIIIA
(ct. 22).

B PamkoBomy pimenni Pagu €Bponeiickkoro Corozy 2003/568 Bix 22 numHs
2003 poky mpo OOpoThOy 3 KOPYIIIEH y TPHUBATHOMY CEKTOPI 3aKPITUIIOETHCS
MOHATTS. aKTUBHOI 1 macuBHOI kopymiii. Tak, 3riqHO 3 YaCTHHOI MEPIIOK CT. 2
aKTHUBHA KOPYMIis mnependadae OOIISMHKY, MPOMNO3HIi0 ad0 HamaHHSA 0coli, sKa
Kepye abo MpaItoe Ha MiANPUEMCTBO MIPUBATHOTO CEKTOPY HEHAJICKHOI MEpeBark y
Oy/ab-sSIKOTO TUIYy 3a 3AIMCHEHHs i a00 yTpUMaHHsS BiJ Iid, O[O0 3aBAAIOTH YU
MOXYTh 3aBAATH IIKOJIM KOHKYPEHIII B KYIIBJi TOBapiB Ta HaJaHHI KOMEPIIHHUX
nmociyr. [Ipu mpOoMy dYacTWHA TepIiia 3aCTOCOBYETHCS JIO JUIOBOT JiSUTBHOCTI SIK
npuOYTKOBUX, TaK 1 HEMpUOYTKOBUX miAnpueMmctB. [lacuBHa KoOpyIlis BKIIOYAe
npsiMe abo ormocepenKoBaHe OJIEp)KaHHS HEHAJEe)KHOI mepeBard, i cede abo Juis
TPEThOI CTOPOHHM KEpPIBHUKAMH YM 0CO0aMH, sIKi TPAIIOIOTh Ha IiIIPUEMCTBO
IPUBATHOTO  CEKTOpy'. PamkoBe PillCHHS 3aKIMKae JCPKABU-WICHH [0
KpuMiHamizamii mig0ypeHHs, MOCOOHUIITBA Ta CIIByYacTi B aKTUBHINA a0o0 MacHBHii
KOPYIIlii y MpUBaTHOMY CeKkTopi (CcT.3), a TaKOoXX JO BCTAHOBJICHHS KPUMiHAIHHOI
BIJIMOBIAATILHOCT] IOPUAUYHUX 0CI0 32 BUMHEHHS 3JI0YMHIB, OB’ SI3aHUX 3 AKTUBHOIO
a00 TACUBHOI0 KOPYIIIE€K, Y TOMY 4YHCIl 3a MiAOypeHHs,, MOCOOHHUIITBO Ta
CHIBY4YacTh B HUX (CT.5)2.

Poznin 7 3akony Benukoi bpuranii «IIpo xabapi» (UKBA - Bribery Act 2010)
nepeadavyae KpUMiHAIbHY BiAMOBIIaIbHICTE KOMEPIIIHUX OpraHi3alliif 3a He3JaTHICTh
3ano0IrTy XabapHUITBY BiJl IMEHI Ta 1HTepecax oprasizaiiil. 30kpema, KoMepiiiiHa
opranizailisi (KOMIaHis) MiAIsArae KpUMiHAIBHIN BIAMOBIAATBHOCTI 32 XaOapHUIITBO Y
pasi, KOJU OB ’si3aHa 13 Hel0 ocoda MiIKYNOBYeE 1HIIY 0co0y 3 METOI0 OTpUMAaTH 4Yu
30epertu Oi3Hec, abo HaOyTHM uYu 30eperTd Ha KOPUCTh KOMIaHIii IepeBaru y
TOCIIOIAPCHKIN JSUTBHOCTI®. [Ipore, AKIIO KOMITaHisl JOBENIE 3aCTOCYBAHHS HAJICKHHUX
MpoLenyp 1100 NMPUIMHEHHS Xa0apHUITBAa 3 OOKYy OCi0 MOB’SI3aHMX 3 KOMIIAHIEIO,

! Pamxose pimenns Pazu 2003/568/T1/IB Bix 22 mumas 2003 poky mpo 60poTs0y 3 KOPYMITieio
y npuBaTHOMY cekTopi. URL: https://zakon.rada.gov.ua/laws/show/994_945#Text
2 PamkoBe pitrennst Pamu 2003/568/T1/1B Bix 22 numast 2003 poky mpo 60poTEOY 3 KOPYIIIIE0
y npuBaTHOMY cekTopi. URL: https://zakon.rada.gov.ua/laws/show/994_945#Text
BignosinansHicTh 0i3HECY 3a KOPYIILiIO: 10 BApTO 3HATH NPUBATHOMY CEeKTOpY?MeToanuHi
peKOMeHalil 1100 3aCTOCYBaHHS MOJOXEHb 3akoHy YKpaiHn «IIpo BHECEHHS 3MiH 10 JESKHX
3aKOHOJABUMX aKTiB YKpaiHu mono BWKoHaHHA [lmany mifi momo miGepamizamii €BpomelchKuM
Co1030M Bi30BOTO pEeXHMY ISl YKpaiHW CTOCOBHO BiAMOBIJANBHOCTI IOPUIWMYHUX OCiO». - Kwuis:
Transparency International Ukraine, 2014. - 68 c. (c. 48)
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TOJII BOHA 3BUTBHSETHCS BiJl KPUMIHAIBLHOI BiJMOBIAIBHOCTI. 3aCIyTOBY€E Ha YBary
PO3IIMPEHE TIyMAYeHHs OB’ I3aHUX 3 KOMITaHi€0 oci0 (acomiiioBanux oci0). OcraHHi
MOXYTh 3aiiMaTH Oy/b-sKi TIOCa/IU, K B caMiii KOMIIaHii, TaK i B ii Qimisx; MaTu iHIIe
BIJTHOIIIEHHS 710 KOMITaH1i, OJTHAK MPH HaJaHHI Xabapa JisaTy Bij iMeH1 a00 B iHTepecax
KOMepLiiHOiI opranizauii. KoHmemnis moB’s3aHuX 3 KOMIaHI€0 oci0 crpsMoBaHa Ha
HEJIOMYIIEHHS! Xa0apHHUIITBA MO0 YChbOMY JIAHLIIOKKY IOCTaYaHHS TOBApIB 1 HAJaHHA
MOCITYT, Ha MIOBHE OXOIUIEHHS YChOTO KOJIa 0Ci0, SIKi MAIOTh BIIHOIIEHHS 10 KOMIIaHIT i
MOIVIM BUMHHTH XaGapHUITBO Ha ii KOPUCTH'. IIOHSTTSAM IOB’SI3aHHX 3 KOMIIAHIEIO
0ci0 OXOmmoThca (Di3MyHI 0COOM, aKI[IOHEpH 1 He aKIIOHEepPH KOMIIaHii, ALIO0BI
napTHEpH, MpPALIBHUKA KOMIIAHil, KOHTpPareHTH, CYOMiIpSIHUKH, MOCTadyalbHUKH
MOCHIyr, JOYipHE TIANPHEMCTBO KOMIIAHil, IO HAJAOTh Xabapi JIepKaBHUM
MOCaI0BUM 0co0aMu ab0 THITMM KOMEPIIIHHUM OpraHi3amisiM BijJ IMEHI 4M iHTepecax
cBoei kommanii’. FOpucmmkiist 3akony Bemnkoi Bpuranii «[Ipo xaGapi» IOMHPIOETHCS
Ha oprasizaiii Ta 00’€JHaHHS IOPUANYHUX OCIO, 110 3apeeCcTPOBaHI YW 3aCHOBaHI Ha
TepuTopii Bennkoi BpuTanii, He3aIekHO BiJ TOTO JIe¢ BOHU 3IMCHIOIOTH KOMEPIIHHY
TISUTBHICTB, @ TaKOXK OpraHizaiii, Mo 3AIHCHIOITh Oi3HEC YM 4YacTUHY KOMEpPIHHOT
misumeHOCT] y Benukiit Bpuranii, He3a1eKHO B MIiCIs peeCTpaLlii di 3aCHyBaHHS .

Y Mixnapognomy crannapti ISO 37001:2016 Cucremu MeHEIKMEHTY
NpoTUAii KOpymiii — BHMOTH 1 KEpIBHHIITBO 10 3acTocyBaHHs (Anti-bribery
management systems - Requirements with guidance for use) mepen6adaroTbcs Taki
OpOSIBU  KOPYNINI Yy MAisUTBHOCTI Opraizaimiii, fK «KOpYIIis B JEpKaBHOMY,
NPUBAaTHOMY 1 HEKOMEpLiNHOMY ceKkTopax; Xa0apHULTBO 3 OOKy oprasisaiii;
xabapHUITBO 3 OOKy MepcoHany opraHizauii, skuil nie Bix ii iMeHl abo B ii
1HTepecax; xabapHUITBO 3 OOKY MapTHepiB opraHizallii, siki JiFOTh BiJ ii iMeHi abo B
il 1HTepecax; oJep:kaHHs XalapiB oprasizalli€ro; ojep>kaHHs XabapiB MEpCOHAIOM
opradizauii, y 3B’43Ky 3 TOCHOAAPCHKOIO IISUIBHICTIO Oprasizamii; oJep>KaHHs
xabapiB Oi3HecC-IapTHEpaMH OpTaHi3allii, y 3B’A3KYy 3 T'OCIOJAPCHKOI0 JISTbHICTIO
opraizauii; HaJaBaHHS/OJep)KaHHS XalapiB TpeTiMM oco0aMm, TIOB’SI3aHUM 3
rOCIOAAPCHKOI0 AISUIbHICTIO opraHizauii. [Ipm 1npoMy, MOHATTS «opraHizaiis»
BKJIIOYAE, alie He 0OMEeXY€ETbCs IPUBATHUM MiIIpUEMIIEM, (ipMOIO, MiIIPUEMCTBOM,
KOMIIaHI€I0, KOPIIOpAlli€l0, TOBAPUCTBOM, OJIArOJIMHOIO OpraHi3alli€lo, a TaKOX
iXHIMHM TAPO3AUIaMU 1 Y 00’ €THaHHS, IOpUIUYHA YU (Pi3uuHa ocoba, JAep>KaBHHI
qU PUBATHHIT CEKTOP»”.

! BignosizansricTs GizHecy 3a kopymiiio. Brasana nparps. - C. 48.

2 Tam camo. C. 49.

¥ Tam camo. C. 49.

* Mesxnynapoausii crammapt 1SO 37001:2016 CucreMbl MEHEIKMEHTa MPOTHBOACHCTBHS
Koppymiuu- TpeboBanuss W pykoBojacTBo mo npumenenuro.URL:https://iso-management.com/wp-
content/uploads/2019/10/ISO-37001-2016.pdf. 66 c. (c. 7).
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VY 3apyOikHIN JiTepaTypi KOpYMIis y NpUBaTHIM cdepi po3ymieTbes sK
«GIIOBXKHUBAHHS CIY)KOOBUM CTAaHOBHILEM 1 JIOBIPOIO 3apagud OCOOHMCTOI BUTOIU 3a
paxyHOK iHTEepeciB KOMMaHii 1 CYCHiJIBCTBa»l.

[lincymoByrouM BUKIIQJleHE MOKHa CcQOpMYIIOBaTH HACTymHe poloue
BU3HAYEHHS JIOCIIIPKYBaHOTO THUITY KOPYIIIii — 11e MKy B KOMEPIIMHUX iHTepecax
MocaZoBUX 0ci0 1 MpaIiBHUKIB Cy0’ €KTIB TOCIIOJAPIOBAHHS MPUBATHOTO CEKTOPY, a
TaK caMoO MIJKYN JEepKaHUX CIYKOOBIIB 4K OCI0, 110 HAJAOTh MyOJIi4HI TOCTYTH,
ab0 3JIOBKMBAaHHS IMOBHOBRKEHHSMHU CIY>)KOOBUMH 0cO0amMH IOPUAMYHOI 0coOU
MPUBATHOTO MPaBa Ta 0CO0AMH, SIK1 HaJAIOTh MyOIIYHI MOCIYTH 3 METOIO OJIePKAHHS
HEMPaBOMIPHOT BUTOIN /T ce0e UM TPEeTix ocio.

Kopymuis y mpuBaTHOMY CEKTOpPi €KOHOMIKH € MPOTH3aKOHHHM 3aco00M
OJlep’)KaHHS E€KOHOMIYHOI BHroJad, 3H00yTTS CyO’€KTaMH TOCIOAApPIOBAHHS
HEMpPaBOMIPHOi TepeBarn y KOHKypeHIii. HempaBomipHa BuTO#a mpu 31 CHEHHI
rOCMOAApPChKOI MISATBHOCTI HOCUTh EKOHOMIYHMM XapakTep. 3MiICT 1 MNpeaMer
HEMPAaBOMIPHOI BHWTOJM 3aJUIIAETHCS HE3MIHHUMH — II¢ OOIlSHKA, IMPOIO3UILis,
HagaHHs a00 ojepkaHHs 06e3 3aKOHHUX Ha Te MiJICTaB IPOIIOBUX KOIITIB a00 1HIIOTO
MaifHa, mepeBar, Mmiibr, MOCIyT, HeMaTepiaJbHUX aKTHBIB, OyIb-SIKUX 1HIIUX BHUTOJ
HeMaTepiaJbHOro 4u He TpomroBoro xapakrtepy (4.l cr. 1 3akony Ykpainu «IIpo
3amobiranns  kopymuii»’. OxHak TpebGa BpaxOBYBAaTH, IO TOCIOZAPCHKA
(mAnpueEMHMIIbKA) IAJIBHICTh 3IIHCHIOETBCS Yy cdepli BUPOOHUIITBA, OOMIHY,
PO3MOALTY 1 CIIOKMBAHHS MaTepialbHUAX OJIar Ta MUIOBUX BIIHOCHH MiX Cy0’€KTaMu
rOCIOJIapIOBaHHs, TOOTO Mae eKOHOMIUHUH 3MicT. [Ipu3HaYeHHsAM, KIHIIEBOIO METOIO
1 CyTHICTIO TaKoi JAISUTBHOCTI € OJepKaHHSI €KOHOMIYHOI BUTOAU. Y 3B’SI3KY 3 LIUM,
KOPYMLIiKHHI TPaKTUKU Y cepl KOMEPUIHHOT rocrno1apchbKol AisIbHOCTI CIIPSIMOBaHI
Ha O/IEpKaHHS E€KOHOMIYHOI BUTOAM, IO PI3HOBHIOM HENPABOMIPHOI BUTOIU Y
TPaJULIHHOMY PO3yMiHHI.

Y 4YUMHHOMY 3aKOHO/JABCTBI KaTETrOpis «EKOHOMIYHA BUTOJa» IOXiTHA BIJ
POJIOBOTO TOHSTTS «KOMEpIIiifHa rocroAapchka MisSUTBHICTBY 1 MOB’s3aHa 3 JIIJIOBOIO
METOI0 Ta EKOHOMIYHHMM edexkToM. 3rimHo 13 cr. 1 3akony VYkpainu «lIpo
OyxranTepchbkuil o0k Ta (iHAHCOBY 3BITHICTh B YKpaiHi» Bi 16.07.1999 Ne 996-
XIV B penaxuii Big 14.11.2020, ekoHOMIYHA BUT0O/a TPAKTYETHCS SIK «ITOTEHIIIMHA
MOXXJIUBICTh OTPUMAaHHsSI TPOIIOBUX KOIWITIB BiJi BUKOPHCTAHHS aKTHBIBY .
Haranmaemo, mo 3rigno i3 c1. 42 I'KY nignpueMHUIIbKA MiSITBHICTh € «Pi3HOBUIOM
KOMEpIIIMHOI ~ TOCMOAAPCHhKOT  MISTIBHOCTI, IO  3JIHCHIOETbCS — Cy0'ekTamu

! Private-to-Private Corruption. A survey on Danish and Estonian business environment / Lars
Johannsen, Karin Hilmer Pedersen, Maaja Vadi, Anne Reino, Mari-Liis Soot.- Aarhus, Tartu, Tallinn,
2016. 40 p. (p. 9).

% 3akon Ykpainn «IIpo 3amo6iranss kopymuii» ix 14.10.2014 Ne 1700-VII

® 3axon Vkpainm «IIpo Gyxranrepchkuii 067ik Ta (iHAHCOBY 3BiTHICT B YKpaiHi» Bix
16.07.1999 Ne 996-XIV B penakii Big 14.11.2020
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roCrofapoBanHs (MAMPUEMIIIMU) HAa BIACHUM PHU3UK 3 METOK JOCSATHEHHS
€KOHOMIYHHUX 1 COLIAJIbHUX pEe3y/bTaTiB Ta oJiepKaHHs MpUOYTKY». Taka MissIbHICTh
CIpsIMOBaHA Ha «BUTOTOBJICHHS Ta peali3allilo MPOIYyKIlii, BUKOHAHHS POOIT M
HAJIaHHS TOCIYT BapTICHOTO XapakTepy, II0 MaloTh LIHOBY BU3HAYEHICTBHY (CT. 3
FKV)l. 3a CcHpsMOBaHICTIO TOCTOJApChKa MiSUTBHICTE MOXE OyTH KOMEPIiHHOIO
(mpuOyTKOBOIO) 200 HEKOMEPIIIMHOI (HETPUOYTKOBOIO).

Kopymiiiss y mpuBaTHOMY CEKTOpi E€KOHOMIKH TOB’si3aHa 3 KOMEPIIHHOIO
TISITBHICTIO CYO’€KTIB TOCIIOZApIOBaHHS, CIIPIMOBAHOIO Ha OJCp)KaHHS €KOHOMIYHOT
BUTOJIU Ta JOCATHEHHS MUTOBOT MeTH. [IpuOyToK Bia MiAMPUEMHHUIIBKOI AISUTBHOCTI —
e PI3HUI MDK CYMOIO OJEpXaHHX [OXOMIB 1 CyYMOI IOHECEHHUX BHUTpAT Ta
aMOPTHU3allIMHUX BiJ[paxyBaHb. EKOHOMIYHA BHT0/Ia € POJOBHM TOHSTTSM, TOMI SK
npuOyTOK BUAOBUM. Buxoasun 3 €KOHOMIYHOTO 3MICTY TOCHOIApChKOi
(M AMPUEMHUIIBKOT) MisUTBHOCTI, B 1i OCHOBI JIe)KaTh KOMEPIIHHHUKA iHTEpecC,
€KOHOMIYHI MOTHBHU, KOMEPIIIHHUN PU3HK, I1JIOBA METa, a caMa BOHA 3/IIHCHIOETHCS Y
(dbopMi TocIoIapChKUX OIEpaIlii, CIPSIMOBAHHUX Ha OJICPYKAHHS EKOHOMIYHOT BUTO/IH.
OckilbkM 32 TPAaBOBOIO MPUPOJOK  MIANPHUEMHUIIBKA  JTiSUIBHICTH  HOCHTH
PU3MKOBAaHUH XapakTep, TO BOHA HE3aBXKIW MPHU3BOJIUTE JO OJCPIKAHHS MPUOYTKIB,
MOXKe oOepTaTHCsl 30MTKaMu B pe3ynbTari ii 3aiiicHeHHs. [IpuOyTkoBi 1 30MTKOBI
JIJIOBI omepalii 3HaXOIAThCS B JIIaJCKTHUHIM €JHOCTI 1 CTAHOBIATH LUIICHICTh
MiANPUEMHUIIBKOT  misutbHOCTI. OpHakK, y Oyab-IKOMYy pasi MiANpUEMHUIIbKA
TiSUTBHICTP Ma€ OYTH EKOHOMIYHO OOTPYHTOBAHOKO, MaTH PO3YMHI EKOHOMIYHI
OPUYUHU IS 11 3/11iCHEHHS, a Cy0 €KTU MiANPUEMHUIITBA KEPYIOThCSA MPArHEHHSIM
OJlep’)KaTl EKOHOMIUHMH e(eKT Yy pe3ysbTaTi TOCHOAapChbKOl MAISUIBHOCTI. 3a
3aralbHUM TMPABUJIOM, €KOHOMIYHA BHIO/a MOJIATAE y 30UIBIIEHHI MPUOYTKOBOCTI
013Hecy (3pocTaHH1 BJIaCHOTO KamiTaiy), MiIBULIEHH] peHTa0eIbHOCTI BUKOPUCTAHHS
AKTHBIB, MOKpAIIEHHI €KOHOMIYHUX 1 (hiHAHCOBHMX PE3YyIbTATIB MiIAMPHUEMHHUIIBKOT
JISIIBHOCTI. 3a3BUYail, TaKUM pe3ysbTaT AOCATAETHCS NMIJISTXOM 30UTBIICHHS JT0XO/IIB
abo 3MeHIeHHS 3000B’s3aHb (BuTpar). Y IlogaTkoBoMy Kojaekci VYkpaiHu
BKa3yeThCs, 110 €KOHOMIYHMN edeKT nependauvae mpupict (30epexeHHs]) aKTUBIB
IUTATHUKA TOJATKiB Ta/abo iX BapTOCTi, a TaK CaMO CTBOPEHHSI YMOB IS TaKOTO
npupocty (36epexenHs) B ManOyrHbomy (m. 1.231 cr. 14. HKY)Z. Bonnouac,
€KOHOMIYHA BUTOJa MOXE TMOJAraTh y MiHimizalli 30UTKIB (3MEHIIEHHI 0O0CSTiB
IIKOJIM) BiJl Omepalliid, I0 MPU3BENU 10 HEraTUBHUX EKOHOMIUHUX ((IHAHCOBHUX)
pe3yabTaTiB, MOTSTIIM 3MEHIIIEHHS aKTHBIB a00 30UTbIIEHHS 3000B’s13aHb. Y 3B s3KY
3 UM 4YacTKOBe 30€pe)KeHHS aKTHUBIB, YHMKHEHHS IIOBHOI BTpaTH KarmiTany,
MIHIMI3aIlisl HETaTMBHUX HACIHIJIKIB MiAMPUEMHHUIIBKOI MISUTBHOCTI € €KOHOMIYHO
OOTPYHTOBAHHM 1 AOIITBLHUM 3 TOUKH 30py 30epekeHHs Oi3Hecy Ta oro po3BUTKY B
MaiOyTHboMy. [loeqHaHHS B €KOHOMIUHIM BUTOJI JBOX CKJIQJOBHX: 30UIbIICHHS

! Tocnonaperkuii komexe Yipainu Bix 16.01.2003 ; 431-1V B pemaxuii Bix 16.10.2020
? MonaTkoBHii Komexe Ykpainu Bix 02.12.2010 Ne 2755-VI pemaxuis iz 01.01.2021
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npuOyTKiB 1 MiHIMI3alii 30UTKIB BIAMOBIJa€ EKOHOMIYHIN CYTHOCTI, 3MICTY,
CHOPSMOBAHOCTI 1 MeTI MIANPUEMHHUIIBKOI TiSJIBHOCTI, IO 3aBXAH HOCHTH
PU3UMKOBAHUN XapakTep.

Kopymnmiss y mpuBaTHOMY CEKTOpI €KOHOMIKM HAJICKUTh 10 THITY J1JI0BOI
xopymii. Ii 3MicT monsrae B HopylIeHHi y KOMEpIifHUX iHTepecax MpaBOBHX OCHOB
MIIPUEMHUIITBA, OCHOBOMOJIOKHUX 3acajJ] PUHKOBOI €KOHOMIKH, CTBOPEHHI YMOB
Ui MakcuMizamii mpuOyTKy, MiHiMi3amii 30WTKIB, a00 YHUKHEHHS IOPHIUYHOI
BI/IMMOBITAJILHOCTI 32 HE3aKOHHE MiANPUEMHUIITBO. CYTHICTH KOPYIIIii y TPUBATHOMY
CEKTOP1 MPOSIBIIIETHCA Yy 3J0BKUBaHHI IpaBaMy 1 MOPYIIEHHI 000B’s3KiB ocobamu,
HAJUIGHHUMH TOCHOJAPCHKOIO  KOMIIETEHIIEI0, CIELiaJbHO  YIIOBHOBAaXCHUMHU
ocobamu, i 0cob6aMu, sIKi JIFOTh HAa KOPUCTh IOPUIUYHUX OCi0 MPUBATHOTO mpasa. B
OCHOBI KOPYMIIIITHOT AisUIBHOCTI y LIl cdepi JTeKUTh KOMEPIIHHUN 1HTepec, a caMe:
OJIepKaTh EKOHOMIYHY BHUTOAY 1 3700yTH HE3aKOHHY KOHKYPEHTHY IIepeBary.
KomepuiitHux iHTepec NpUTaMaHHUI $SK OKPEMUM TOCIOJAPCHKUM OMNEpalisM
(yromam, KOHTpakTam), Tak 1 yChbOMY JIQHIFOTY MOCTA4aHHS TOBApiB 1 MOCIYT BiJ
BUPOOHUKIB JI0 CIIOXHMBAUiB, JIGKUTh B OCHOBI INIOOAIBHUX JAHIIOKKIB CTBOPEHHS
JI0AaHOl BapTOCTi Yy CBITOBIM TopriBmi. KomepuiiiHuii iHTEpec BTUTIOETHCA B
€KOHOMIYHY METY, IOB’si3aHy 3 OACpXaHHSAM MPHUOYTKY 4M 3700yTTS HE3aKOHHOI
KOHKYpEeHTHOI miepeBaru. [Ipy 1poMy KOMepIiiiHI iHTepecH 1 Liji KOpYMIiiHHOI
MOBEAIHKK OyBAarOTh PI3HMMH: BiJl CTpaTeriyHUX A0 TakTHuHuX. CTpareriyHa meTa
KOPYIIIHHOI AiSUTEHOCTI B IPUBATHOMY CEKTOpI IMOJIATAE Y BCTAHOBJICHHI KOHTPOJIIO
32 PO3MOJLIOM, MEpepo3NOAITIOM MaTepialbHUX pecypciB, B YIpaBIliHHI
(1HaHCOBUMH MOTOKaMH, 3/11HCHEHH] BIUIMBY Ha €KOHOMIYHY IOJITUKY JI€pXKaBU Ta
Oi3Hec-cepeioBuIlle. TakTHYHa MeTa KOPYMNUIMHOI JisSIBHOCTI B OCHOBHOMY
3BOJUTHCS 10 3/100YTTSI KOHKYPEHTHOI IepeBaru LUIIXOM MIIKYIy aJMiHIiCTparii i
NEePCOHATY KOHKYPEHTIB, JUIOBHUX MAapTHEPIB, JAEp)KaBHUX CIY>KOOBLIB JJIs
BUPIIICHHS TOTOYHUX NPoOJieM 3 BeJeHHs Oi13HECY 1 IOCSATHEHHS MPOMDKHUX LIl
MiIPUEMHUIBKOT AiSUTBHOCTI.

Kopymiiist y mpuBaTHOMY CEKTOpI CTBOPIOE YMOBH JIJIsi MOHOIIOJMI3allii PUHKIB,
HaKOMHWYEeHHS 1 o00iry TIHbOBHX  aKTHBIB, M0  JICTAI3yIOThCA  4Yepes
KaIliTAJIOBKJIAJICHHS B JIETaJbHY €KOHOMIKY, a00 BUKOPUCTOBYIOTHCS Y 3JIOUMHHHX
uax. [Hoal KopymiiiiHI NpakTHKH BUKOPUCTOBYIOTHCS JUIsl yOE3ME4YEeHHs Bij
MPOTUIIT 3aKOHHIM TOCTOAAPCHKIM TiSIBHOCTI 3 OOKY OpraHi30BaHUX 3JIOYUHHUX
yIPYyNOBaHb, KOHKYPEHTIB, KOPYMIIOBaHMX NPEICTaBHUKIB