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LlaHoeHi yuacHukKu, op2aHizamopu ma 2ocmi V MioxcHapoodH020
npaeHu4020 opymy « Ilpasa A100uHuU ma ny61iyHe epsi0y8aHHs 8
CYYACHUX yMo8ax»!

[IpuiiMiTh HaWIIHpilWi BiTaHHSA 3 NO4YaTKOM po60oTH V MixHapoaHOro
npaBHu4oro ¢opymy «llpaBa noauMHM Ta nybJsidHe BpAAyBaHHA B Cy4aCHUX
yMOBax»!

Y ToM 4ac. AK Halla JAeprKaBa MPOTUCTOITh BIMCHKOBIW arpecii, MHOXaTbCs
BUIIA/IKMA MOPYIIeHHs1 6a30BUX MpaB JIIOJUHKA Ha Hallikl TepUTOpii, HEOOXiAHICTIO
cTa€ 06'€/lHAHHSA CYCIiJIbCTBA HAaBKOJIO PO3yMiHHSI HA/|BaXKJIMBOCTi 3abe3ne4yeHHs
npaB JIIJWHU, HIOUIMPEeHHS 3HaHb PO OCHOBOIIOJIOXKHI IIpaBa i cBO60H, 3a/1ly4YeHHS
Jlo AvckKycii ¢paxiBLiB y cdepi 3aXUCTy npaB JIIOJUHU. eKCIePTiB 3 Mi>KHApOJAHOTO
TYMaHITapHOro IpaBa, NPOBIJHUX HAYKOBLIB Ta HAyKOBO- IMeJaroriyHux
MpaliBHUKIB.

3a PpOKM He3a/JexKHOCTi YKpaiHa 3akpinuia y CBITI cTaTyc BUIbHOI
JIeMOKPaTHU4YHOI Jlep>KaBH, IpoOMaZsiHU $KOI MaloTb piBHI NpaBa Ta CBO6OAH,
3akpinyieHi KoHcTuTynielo YkpaiHu, a opraHu JAepaBHOI BJaJU 3a6e3MeuyloThb
MeXaHi3MHu peautizallii Ta 3aXUCTy OCHOBOIIOJIOKHHUX MPaB i CBOOO/I.

3 yMOBax NMpPaBOBOTO PEXUMY BOEHHOTO CTaHy TUM BaKJ/IMBillle MOCTiMHO
HaroJIOyBaTHU NpPO LiHHICHUHN €BpoNeNCcbKUN BUOIp Hallol KpaiHH, 10 NOJIATaE y
NoBa3i /10 HEeBi/l'EMHUX NpaB i CBOGOA JIIOAWHHU i TPOMaiIiHUHA, 3abe3MeyeHHi paBa
Ha IX 3aXUCT, HETEPIUMICTb [0 JUCKPUMIHALI.

CbOrofHi KOXKHUM KPOKOM, KOKHUM pilleHHAM, CHIJIbBHUMU 3yCUJJIAMU MU
NiATBEPXKYEMO CTATyC AEeMOKpPATU4YHOI, IPaBOBOI JepKaBH, y AKIK BUXOBYETHCA
noBara Ji0 NIpyUHILUIIIB BEpPXOBEHCTBA I1PaBa, ClIpaBeAJIMBOCTI Ta TyMaHi3My.

BucioBiweMo 1mypy BAAYHICTD HAyKOBUX 1 HAYKOBO-IeAAroriYHUM
npaliBHUKaM, 3/j00yBayaM BHUII0I OCBiTH, yYaCHUKAM pOpPYyMY 3a aKTHBHY y4acThb Y
niIroToBIi Ta Woro npoBeJZieHHi BrieBHeHi, 110 3i6paHi MaTepiasn AaaAyTh HOBUU
NOLITOBX JJisI PO3BUTKY BITYM3HSHOI HAayKOBOi AYMKU y chepi 3axUCTy IpaB Ta
cBo60/1 0AMHU. baxkaeEMo BCiM ydyacHMKaM i opraHizaTopam TBOPYOI'0 HaTXHEHHS],
BaroMMx HayKOBHX 3/100yTKiB Ta npodeciiiHoi peaJizalii!

3 moBarom,

I'osroBa KomiTteTy
BepxoBHoi Pagu YKpaiHu 3 nUTaHb OCBIiTH, HAYKH
Ta iIHHOBAIlif C. B. babak

l'osi0Ba miAKOMiTeTy 3 IMTaHb HAaYKH Ta iHHOBaLii
KomiTteTy BepxoBHoi Pagu Ykpainu
3 IUTaHb OCBIiTH, HAYKH Ta iHHOBaLil B. B. Kosrrox
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HAYKOBI JOTIOBI/I CEKLII

«ITPABA JIOJIUHH - OCHOBOIOJIOXKHM MJIACT KOHCTUTY LI »
«CY/IOBHUH 3AXUCT IPAB TA CBOEO/I JIIOJIMHU B YMOBAX
ITPABOBOI'O PE?2KUMY BOEHHOT'O CTAHY ».
«3AXUCT INIPAB JIOAUHMU NITIYBJIIYHOIO AAMIHICTPALIIEIO B
CYYACHHUX YMOBAX»

Koawx B., d.n.H., doy., npogecop kagedpu
noaimuyvHux Hayk Kuiecbko2o HayioHA16bHO20
yHigepcumemy imeHi Tapaca IlllesueHKa,
HapodHull denymam YKpaiHu

IHCTUTYT KOHCTUTYLiHHOI CKapry sK 3aci6 NpaBOBOro 3aXUCTy IpaB i CBOGOJ,
JIIDAWHU i rpOMasiHUHA

OpHiero i3 HaWBaXK/JIUBINIMX CKJIAJOBUX CyZ0BOi pepopMH, siKa 3AiHCHIOETHCS B
YkpaiHi BignosigHo o 3akoHy Ykpainu “Ilpo BHeceHHs 3MiH A0 KoHcTuTyuii Ykpainu
(momo npaBocyaas)” Big 2 yepBHs 2016 poky Ne 1401-VIII [1], cnig BU3HATH HaZi/ieHHSA
KounctutyniiHoro Cyay YKpaiHM NOBHOBaXXEHHSM LIOJA0 PO3IJAAY KOHCTUTYLiMHOI
CKapry, IHCTUTYT $KOI 3alpoBa/»KeHO LIMM 3aKOHOM. /il OLiHKM 1€l 3MiHU 3’scyeEMO
CYTHICTb  KOHCTHUTYI[IHHOI =~ CKapru Ta 3MICT  BIiANOBiIHOTO  IOBHOBAaXXE€HHS
Kouncturyninnoro Cyny Ykpainu.

3a BusHaueHHsAM [LIInsaxrtyHa, “KoHcTUTyLiliHA ckapra — o/iHa i3 $OpM 3BEpHEHHS
[0 KOHCTUTYLHMHOIO CyAy. 3 KOHCTHUTYLIMHOK CKaprorw A0 KOHCTUTYLIMHOIO CyAay
3BEpPTAIOThCS IPOMaJsgHU abo 00’€AHAHHSA TPOMA/IsiH, SKi BBaXKAalOTh, 110 B KOHKPETHIN
CUTYyallii BUSBUJIMCSA MOPYIIEHWMH iXHI KOHCTUTYIiMHI IpaBa BHACJAi0K HEBiAMOBIAHOCTI
3aKOHY KOHCTUTYLIl. CKapra noJaeTbcs 0 KOHCTUTYILIMHOTO CyAy TiJIbKM MiCJA TOrO, K
OyJla po3rJjissHyTa B IHIIMX CyAax i pe3yJbTaTH LbOTO PO3IJAAY He 3aJ0BOJbHUIHU
3asBHUKA” [2].

Ax 3a3Havyae B. IllamoBas, KOHCTUTyILiliHa ckapra - Iie “3aci6 iHinitoBaHHSA
¢$i3MyHOI0 0c00010 B OpraHi KOHCTUTYLINHOI IPUCAUKILiI Clieljia/bHOI NPOoLeAypPU 100
3axMCTy II IpaB, NOPYILIEHUX aKTOM JlepKaBHOro opraHy. KoHCTUTYLiMHOIO CKaprolo, no
CyTi, IHILIIOETbCA BU3HAHHA HEKOHCTUTYLIMHOCTI aKTa Jep:KaBHOrO OpraHy. 3BUYaWHO
peaMeTOM BIANOBIAHOIO PO3IJIAAY € NEBHI IHAWBIAYya/IbHI aKTU OpraHiB BUKOHABYOIl
BJaJY, abo aAMiHiCTpaTHUBHI akTU. B okpeMuxX KpaiHaX 3 KOHCTUTYLIMHOI CKaprowo
3BEPTAIOTbCA Y 3B'fI3KYy 3 MOpPYLUIeHHSM KOHCTUTYLIMHUX NpaB i €B060OJ LLJISXOM
3aCTOCYyBaHHA HOPMATUBHO-NIPABOBOTO aKTa YM HABITb 3aKoHY. [lomupeHnoro € BUMoOra, 1,0
J10 3BepHEHHS B KOHCTUTYLiMHUM cyj 3i ckaprow ocoba Mae BUKOPUCTATH Bci iHMI
HalioHaJIbHi 3ac06U MpaBoOBOTO 3axUcTy” [3].

3akoHoM VYkpainu “Tllpo BHeceHHsa 3MiH g0 KoHctutyuii Ykpainu (uoz0
npaBocyA/is)” iIHCTUTYT KOHCTUTYLIMHOI CKapru 3alpoBa/i)KEHO SIK KOHCTUTYLilIHE MPaBo
ocobu: “KoxxHOMy rapaHTy€TbCSl MpPaBO 3BEPHYTHUChb i3 KOHCTUTYIIMHOI CKaprow [0
KoncturyniiHoro Cyny YkpaiHu 3 mifcras, ycTaHoOBJeHUX Li€o KoHcTutynier, Ta y
Nops/IKy, BU3HaUeHOMY 3akoHOM (4.4 cT.55) i noBHOBaxkeHHs1 KoHcTutyuiiitHoro Cyay
Ykpainu: “KoHctutyuiiHuit Cys  YKpalHM BUpillye NOUTaHHA 0OpoO BiAnoBiAHICTB
KonctuTynii Ykpainu (KOHCTUTYLiHHICTh) 3aKOHY YKpaiHU 32 KOHCTUTYL[iIHHOK CKapro
0cobu, siKka BBaXae, 1110 3aCTOCOBAaHUM B OCTATOYHOMY Cy/Zl0BOMY pillleHHi B ii cipaBi 3aKOH
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Ykpainu cynepeuyntb KoHcTutyuii Ykpainu. KoHcTuTyliiiHa ckapra Moxke 6yTH noJilaHa B
pasi, K10 BCi iHIII HalliOHA/IbHI 3aC00M IOPUAUYHOTO 3aXUCTy BUYepnaHo” (ct.1511).

[HCTUTYT KOHCTUTYLIMHOI CKapry, 3aKpillJIeHWd B KOHCTUTYLiAX 06araTbox
EBPONENCbKUX  Jlep>KaB, BBAXKAETbCA  BaXXJIMBMM  3acO60M  CYJOBOTO  3axHUCTy
KOHCTUTYLIIMHUX NpaB i cBo60oA ocobu. [Ipono3uisa mo0 AOLiIIbHOCTI 3apoBaAKeHHS B
Konctutynii YkpaiHW IHCTUTYTY KOHCTUTYLIMHOI CKaprd BUCJIOBJIIOBajacs OaraTbMa
YKpaiHCbKMMM NpaBO3HAaBLSAMM | 3HaHLLJIAa CBOE BiJJOOpaXeHH B KOHCTUTYLiWHUU
pedopMi.

[IpoTe HepifKO NpU IbOMY 3alpOBAJPKEHHS IHCTUTYTY KOHCTUTYLIHMHOI CKapru
yABJAANOCH K HazineHHA KoHctutyuniiHoro Cyny Ykpainu QyHKILi€0 po3risafy CyLOBHUX
cupaB. Tak, kosuIUHIA rosoBa, cyana Koncrutyninnoro Cyny Ykpainu A.CTpuxkak,
BUCJIOBJIIOOYMU MPOMO3MLIil WOA0 YyAOCKOHaseHHA cTratycy KoHcturtyniiHoro Cyay
Ykpainy, HaroJiouyBaB: “Hacammnepef 1ie CTOCYETbCS HeOOXiAHOCTI 3amnpoBajiKeHHS
IHCTUTYTY KOHCTUTYLIIMHOI CKapTy, CYyTh KOI, BUXOAAYHM 31 3MICTY YaCTUHHU TPETbOI CTATTI
8 KoHcTuTy1ii, nosisiraTiMe B HaJlaHHI MOXKJIMBOCTI rpoMazisHaM YKpaiHU 6e3nocepeiHbO
3BepTatucsad Ao KoHctutyniiHoro Cyay B pa3si, AKuo aAil abo 6e3/islIbHICTb OpraHiB
JlepKaBHOI BJIaJU Ta MICLIEBOTO CaMOBpPsi/lyBaHHs, IX MOCaJl0OBUX OCi6O MpPU3BEJH [0
NOpylLIeHHs IXHiX KOHCTUTYIiMHUX NpaB i ceobox” [4].

fAx BUAHO i3 HaBeleHUX BUIIle TEKCTIiB YaCTUHU YeTBepToi ctaTTi 55 i ctaTrTi 1511
Konctutynii Ykpainu B pepakuii 3akony Ykpainu “Ilpo BHeceHHs 3MiH o KoHcTuTynil
Ykpainu (mozo0 npaBocyas)”, 3anpoBaPKeHUH UM 3aKOHOM iHCTUTYT KOHCTUTYLiHHOI
CKapru He mnepejbavyae Hi HaJJaHHSA “MOXJIUBOCTI rpoMafissHaM YKpaiHU Ge3mnocepeaHbo
3BepTaTtucsa Ao KoHctutyniiHoro Cyay B pa3si, AKuo ail abo 6e3/islIbHICTb OpraHiB
JlepKaBHOI BJIaJU Ta MICLLEBOTO CaMOBps/JyBaHHs, IX MOCAaJlOBUX OCi6 MpPU3BENU [0
NOpYLIEeHHs IXHIX KOHCTUTYLiHHUX mnpaB i cBoboxn”  (A.CTpukak), Hi MOMJIMBOCTI
ockapkyBaTu B KoHctuTyuiiHoMy Cyai YkpaiHu “iHAUBigyasibHI aKTH OpraiB
BUKOHaB4oi BJsiaau” (B.llanoBas), Hi MOXJIMBOCTI OCKapKyBaTH OyAb-aki iHLIi
HOPMaTUBHO-NIPAaBOBI aKTH, KpiM 3aKOHy - K TaKOro, 110, Ha JAyMKYy 3asfBHUKA, He
BignoBigae KoHctuTynii Ykpainu. lle 3HauyHO 06MeXye NOTEHILiMHI MOJIMBOCTI
KonctutyniiHoro Cyny YkpaiHU sIK iHCTUTYTY 3aXUCTy KOHCTUTYLiMHUX NpaB i cBO6GOA,
0CcO0OU Ta 3HWKYE ePEKTUBHICTb IHCTUTYTY KOHCTUTYLIIMHOI CKapTH SIK 3aC00y MpaBOBOTO
3axXMCTy TaKUX NpaB i cBo6o/. ¥ pa3i Bu3HaHHA KoHcTuTyuiiiHuM Cy oM YKpaiHU 3aKOHY
YM OKpPEMMX MOr0 NO0JIOXK€Hb, BUKOPUCTAHUX Y KOHKPETHIN CyJOBIM CIIpaBi, TAKUMH, L10
cynnepedyaTb KoHcTuTylil YKpaiHu, Taky cnpaBy Mae OyTHU neperJisHyTo. CTaTHUCTHKA,
noganux g0 KoucrurynumHoro Cyny YKpaiHM, KOHCTUTYLIMHMX CKapr TI'pOMa/sH,
CBiIUMTH 1[0 Jinlle 3a nepuie niBpiuusa 2022 poky 3apeectpoBaHo 87 ckapr[5]. [IpoTe, no
6inbimocTi i3 nux ckapr Koncrurtyuniinum Cygom Ykpainu 6yJio BiIMOBJIEHO Y PO3TJISA/],
ToMy 1o 3a ¢OpMOI BOHM He BiJNoBiJjajiu BuUMoraMm 3akoHy Ykpainu ,lIlpo
Koucruryninnui Cyn Ykpainu“[6], abo yxBasamu koJerii cygaiB KCY BigMoBiieHo y
BIIKPUTTI KOHCTUTYLiMHOIO NPOBa/pKeHHA y cnpaBi. TakuM 4YMHOM, 3anpoOBa/»KeHHS
HOBOT'0 MeXaHi3My 3aXUCTy KOHCTUTYLIMHUX NpaB IPOMaJiAiH TAKOTO fIK KOHCTUTYILiMHA
CKapra noTpeodye noaaabuoro pepopMyBaHHS.
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¢akynrememy YHY imeni FOpis Pedvkosuua

InghopmayitiHuii npocmip K 06’€Km 0XopoHu admiHicmpamueHoi eidnogidaabHocmi

B yMoBax cborojieHHs i IiJ, BIJIMBOM HOBITHIX TeHJeHLid uXdpoBisalii,
3MIHIOIOTBCS YMOBU (QYHKILiOHyBaHHSl OpraHiB MyO6JIiYHOI afgMiHicTpalii, po3IHNPIOETHCS
KOJIO IX eJIEKTPOHHHUX pecypciB, 306iJblIyIOTbCA 006cArd mny6saiyHol iHdopmanii Ta
MOXJIMBOCTI JIOCTyIy A0 Hei, 3alpoOBa/KylOTbC HOBi 3aco00M Ta MeTOAM KOMYHiKallii
CycniJIbCTBa Ta Jep)kaBH, 3MIiHIOIOTbCA ix iHopmauiiiHi moTpebu Ta iHTepecH, a
BiZMOBiHO, 1le HeMHHy4Ye BUMara€ IOCWUJIEHHA 3aXUCTy iHQOpPMaLilHOro MpPOCTOPY.
HaykoBi miaxoau o TJyyMadeHHS Ta poO3yMiHHA iHQoOpMaliiHOro MpocTopy
XapaKTepU3ylTbCsl 6araTOMaHITHICTIO. B ceMaHTHUYHOMY acnekTi po3yMiHHS JaHoOl
KOHCTPYKIIii 6a3yeThCsd HA BU3HA4YeHHi iHpopmauiiHoi cdepu. TepMmiH «iHPpopmaninHUM
IPOCTip» 3aCTOCOBYIOTb, HAK IpaBWJoO, JJd BHUJIJIEHHA CUACTEMU 30BHIIIHIX Ta
BHYTpilIHbOOpPraHi3alilHKUX MNOTOKIB iHdopMalii, fKi, y CBOIO 4Yepry, MOXyTb MaTu
BiZIMiHHI XapaKTepUCTUKHU 3 MOTJAAY 3MICTy, METO/IiB Nlepe/iadi Ta iHTEHCUBHOCTI 0OMiHY
iHpopmauiero. L0 KOHCTPYKLil0 TaK0X MOXXHa BHUKOPUCTOBYBAaTH [/l IO3HAaYeHHS
BigmoBigHOI cdepu cycniJibHOI [isIIBHOCTI, OXOIMJEHOI NEBHOK CHUCTEMOI MOTOKIB
iHnpopmauii [2, c. 21]. Takoxx B HayKoOBil JiTepaTypi Bifj3Ha4a€Tbcs, 1[0 BiJMOBa Bij
BU3HAUYeHHs MeX iHPopMalifHOro mpocTopy JepkaBM, a BiATak - iHpopMaliliHOro
CyBepeHiTeTy, MOXe CyTTEBO OOMEXWUTU NpPaBOMIpHY [iJIbHICTb Jep:KaBh B
iHpopmauiitHiil cdepi Ta, OCKIIbKY NOHATTSA CYBEPEHITETY BKJIOYAE K BHYTPIILHIO TaK i
30BHILIHIO CKJIA/I0BY, MOXe NPU3BECTHU /|0 opylleHb y chepi iHpopMaliiHoi H6e3mneku [3,
c. 42]. Kpim Toro, iHpopmauiliHO-IpaBOBUW NPOCTIp BU3HAYAETbCA SK CYKYNHICTb
iHpopmauiiiHuX pecypciB, siKi iCHylOTb Ha TepuUTOpii Jep>kaBU Ta AilOTb Ha MiJcTaBi
HOPMaTHUBHHUX aKTiB, COPSIMOBAaHUX Ha 3abe3Ne4eHHS B3aEMUH MiX Qi3UYHUMU Ta/abo
IOPUUYHUMU 0C00aMHU Ta/abo JiepKaBol 3 MeTOK 3aJ0BOJIEHHS ixHiX iHQopMalinHUX
noTpeb 3a BpaxyBaHHs 30epe)keHHsI 6aJjiaHCy iHTepeciB i 3a6e3nedyeHHsI HalliOHAJIbHOTO
iHpopmauiiiHoro cyBepeHitety [4, c. 79].

3BUYaMHO, [0 BBeJleHHS1 BOEHHOTO CTaHy Ha TEPUTOPil HAllol Jep>KaBH, MOXKHA
OyJio 6 TOBOPUTH, L0 Oy/ia NpaKTUYHO cHOpMOBaHA OCHOBHA HOPMAaTHBHO-NIPaBoBa 6a3a
10Jl0 Tonepe/pkeHHsI 1 NpPUIMHEHHs MpaBomnopylleHb B iHpopManiiHii cdepi,
nepezabayasacs SK LUBIJIbHO-NPaBOBa, AUCHUIIIHApHA (BKJ/IOYAUYM MaTepiajibHY),
aZMiHICTpaTUBHA | KpHUMiHa/ibHAa BiJANOBIJAJbHICTh 3a 3JiMCHEHHS NpPaBONOpYLIEeHb |
3JI0YMHIB B iHpopMaliiiHiii chepi, Tak i Oysiu po3pob6/ieHi Ta Ai/IM YMCIEHHI 3aKOHU Ta
Ni/I3aKOHHI HOPMaTHUBHO-NPaBOBi akKTU B iHdopMmauilHii cdepi. Ane Ha cborojHi (3a
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YyMOBU BOEHHOIO CTaHy) IX MpaKTU4YHEe 3acTOCYyBaHHS [JOCUTb CjabkKe, a KOHKpPETHI
MeXaHI3MH 3aCTOCYBaHHA I JOTPUMaHHA 3aKOHOAABCTBA Ha NIPAKTULI CTAOTh HEAiEBUMU.
KpiMm TOro, IicHyTb TpyAHOLI LIOJ0 HaKJaJeHHA CTACHeHb 3a IOpYLIeHHA
iHpopMauiliHOro mpocTopy, BiACYyTHA CcUCTeMaTH3alifd [Aid NPaBOOXOPOHHUX OpraHiB
100 3/JiHCHEHHS CBOIX 000B’SI3KIB i paB B iHpopMalilHii chepi.

BapTto migkpecauTd, 1o mNpiopuTeTHUMHM QYHKLiAMU, AKIi HHUHI BHUKOHYE

iHpopMauiiHuMK mnpocTip, € HACTynHi: iHTerpywo4ya - 006'€¢HaHHA B MPOCTOPOBO-
KOMYHIKaTUBHE U COLIIOKYJIbTYpHE CepeloBHILE Pi3HUX BHUAIB AisAJbHOCTI (06OPOHHOI,
€KOHOMIYHOI, COlLjiaJIbHOI, KyJIbTYpHOI, MOJIITUYHOI); KOMYHIKaTMBHa - CTBOpPEHHH

0COOJIMBOTO Cepe/ioBHINA TPAHCKOPAOHHOI, IHTEpPAaKTHBHOI W MOOiI/IbHOI KOMYHiKallil
pi3HUX Cy0’€KTIB, y Mexax Kol BOHHU 3/jiCHIOIOTh iHpOpMaliiHUK 00MiH; aKTyasi3yooua —
30i/b1IeHHSA poJIi iHTepeciB pi3HUX CYO’€KTIB JiAJbHOCTI B iHOpMaLiliHOMy HpocTopi
IIJISXOM peaJsizalii HUMU iHQoOpMalihHOI NOJIITUKYU; TreomnoJiiTUdHa - (GOpMYyBaHHS
BJIaCHUX iHQOpMaLilHUX pecypciB i Kopekuifa Ta nepepopMaTyBaHHA YyXKe HasBHUX
TPaJULiMHUX pecypciB, CTBOPIOIOYM HOBE CepeJloBUIlle TeONOJITUYHUX BiJHOCUH i
KOHKypeHLii [2, c. 22]. Takox cJjif 3a3Ha4YuTH, 1O BiANOBIAHO [0 3aKOHO/JABCTBA
HalioHasbHI iHTepecu YkpaiHu B iHdopMmauiiHid cdepi mosdararoTb B JOTPUMaHHI
KOHCTUTYLIIMHUX NpaB i cB060J 0COOM Ta rpoMajisiHUHA 10A0 OTPUMaHHS iHdopMaii i
KOPUCTYBAaHHAl HEW0, B PO3BUTKY CYyYaCHUX TeJIEKOMYHIKALiIMHUX TEXHOJIOTIH, B 3aXMCTI
JlepkaBHUX iHQOpMalliiHUX pecypciB Bi HECAHKI[IOHOBAaHOTO AOCTyny Tolo [5, c. 153].

JlocnipkeHHA  3aKOHOJZABCTBAa, B  SKOMY  3akKpilJjieHa  aJMiHiCTpaTHBHaA
BiZINOBiJla/IbHICTb 3a MpaBoONOpPylLIeHHd B iHpopMaliliHil cepi, Ta MaTepiasiB NpaKTUKKU
NpOBa/JPKeHHH 3a LIMM BU/IOM a/IMiHICTpaTUBHUX IPABONOPYLIEeHb CBij4aThb PO HAABHICTh
KOJIi3ii Ta mporajuH y aJMiHiCTpaTHUBHO-NPABOBOMY peryJiltoBaHHi BiJHOCUH y cdepi
3abe3nevyeHHs iHpopMaLiliHMX MpaB Ta CBoOOJA. A 1ie CTBOPIE MepelKod Yy
NpaBO3aCTOCOBHIM [Ii/IbHOCTI, a TaKOX BUSIBJEHHI Ta IoONepePKEeHHI IbOro BUAY
JleJIIKTiB. 3BHYAaMHO 1 CYTTEBUM HEJOJIIKOM € Te, L0 YMHHE 3aKOHOJABCTBO MpO
aJIMiHiCTpaTUBHI MPaBONOPYIIEHHS HE MICTUTb HOPMaTUBHO-IIPAaBOBOr0 aKTYy, B IKOMY 0
OyJio 3aKpilnjieHo BUYEpPNHUM Mepesiik 3aKOHIB, fKi 6 mepejbadand aJMiHiCTpaTUBHY
BiZINOBiJla/IbHICTD 3a NpaBonopylieHHs B iHpopMauiitHiil chepi — unHHUN Kosekc Ykpainu
Ipo aJMiHICTpaTUBHI NpaBONOpYylLIEHHS MNOOYyJOBaHWM TakK, L0 OULIBWIICTh CKJI3AiB
iHpopMaLiliHUX NpaBoNoOpylleHb 3HAXOAATbCA B Pi3HUX IJIaBax KOJEKCYy, a Lie 3HAa4yHO
YCKJIQJJHIOE 3aXUCT iHpOpMaliiHUX NPaBOBiHOCHH.

[lle oaHUM BaXJIMBUM  aKUEHTOM Yy  3aCTOCYBaHHI  aJMiHICTpaTHUBHOI
BiZINOBiZla/IbHOCTI B iHpOpMaIiiHOMY NPOCTOPI € Te, 1110 BaXK/JIMBUM € PaKT BCTAaHOBJIEHHS
NPUYMHHO-HACJAIIKOBUX 3B’'A3KIB - MDXK HEraTMBHUMM HacCJilkaMM, L0 HAaCTajJu B
pe3yJsbTaTi Aild 4K 6e34i/IbHOCTI NpaBONOpYyIIHUKA. B 11bOMy MJlaHi, OCHOBHOIO METOM)
3aCTOCYBAaHHA aJiMiIHICTPAaTHUBHOI BiANOBIJa/IbHOCTI [0 NPAaBONOPYIIHUKIB € NiATPUMAaHHA
HaJIeX)KHOTO iHpOpMaliiiHOro NpaBoONOpPs/Ky, 3aCHOBAHOTO Ha JOTPHMMaHHI OiJblIicTIO
cy0’ekTiB  iHOpMaLiiHUX NpPaBOBIAHOCMH BCTAaHOBJIEHUX MaTepiaJibHUX HOPM
iHpopMaLifiHOr0 3aKOHO/JABCTBA, @ He TiJIbKY [IOKapaHHs BUHHOIO Cy6’ eKTa.

Y Bcill pi3HOMaHITHOCTI NpPOTUNpPABHUX [AifiHb, MOB’SA3aHUX 3 iHdOpPMaALiMHUM
IPOCTOPOM, JOCTAaTHbO YITKO BHUAIJIAKTHLCA IEBHI 1X CYKYIHOCTI, CIiJIbHI 3a 3MiCcTOM
(cnpsiMyBaHHSIM), fIKi CTAaHOBJAATb BUJOBI rpynu iHpopManiliHUX NpaBomopylleHb [6, C.
54]. lo ocHOBHUX BH/iB iHpopMaLiliHUX MpaBONOpYylIeHb HaJeXKaTh: NPaBONOPYIIEHHSA
npotu iHdopmanii, iHPopManiiHUX pecypciB, WO MnocAraloTb Ha iHPopMauiiHi
NpPaBOBIITHOCMHHU 1110/10 3abe3MeyeHHs HaJ/IeXXHUX SIKICHUX XapaKTEpPUCTUK iHPopmauii
(koH®ieHLIMHOCTI, LisicHOCTI, JOCTYNHOCTI, CIOCTEPEXKHOCTI); MPaBOMOPYLIEHHS MPOTHU
iHpopMalifiHOrO NpocTOopy, sKi NocAralTh Ha iHpopMaliiiHi NpaBOBiIIHOCKMHHY, OB’sA3aHi
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3 HaJIe)XKHMM HaJlaHHSAM BignoBigHol iHpopMalii, HeJONyleHHSM MOIIMPEHHS
Hebe3mneyHoi (WKigaMBoi) iHpopMalii Ta BUKOPUCTAHHSIM TEXHOJIOTIM JeCTPYKTUBHOTO
iHbopMalinHO-TICUXO0JIOTIYHOTO  BIVIMBY; IPaBONOPYIIEHHS MNPOTH iHdopMauiniHOl
iHppacTpykTypH, 110 MOCATAlOTh Ha iHPOpPMaLiliHi NPaBOBiHOCUHHU, fIKI BUHUKAIOTh y
cbepi BUKOpHUCTaHHS 06’ekTiB iHPopmaninHoi iHdpacTpykTypu (iHPopMalilHO-
TeJIeKOMYyHIKallilHUX  CUCTeM, KOMII'IOTepiB, cepBepiB, IXHbOrO NPOTrPaMHOro
3abe3nedyeHHsl TOWO); iHIWI iHQopMaLiiiHI NpaBoONOpylieHHs, [AJA SKUX BJIaCTUBE
BUKOPHCTaHHA iHopMalii, iHpopMaliiiHOro npocTopy, iHpopmarliiHol iHpacTpPyKTypH
npu 3/iliCHEHHI MPOTUIIPAaBHUX [lisiHb, 110 MOCATAalTh Ha iHIII NMpaBOBiAHOCUHU (11070
NPUBATHOI BJIACHOCTi, CYCHiJIbHOI Ta Jlep>kaBHOI 6e3MeKH, rocrnoAapcbKoi AisiJibHOCTI
To10) [7, c. 40].

3a 3ailicHeHHA iHPopMaLiHUX NpaBONOpPYLIeHb BCTAaHOBJIEHI I 3aCTOCOBYIOThCH,
K NpaBWJIO, Taki BUJU aJMiHICTPaTUBHUX CTACHEHb: NONepeKeHHs; WTpad; omnjaaTHe
BUJIyYeHHS INpeJMeTa, IKUM CTaB 3HapAAAsAM BYMHEHHs abo Ge3nocepefHIM 06'€eKTOM
aJIMiHICTpaTUBHOrO NpaBOINOpYyLIeHHs; KOHpickalid: npeaMeTa, SIKUH CTaB 3HaApAAASAM
BUMHEHHsI abo 6e3nocepeHIiM 06’'€KTOM aJIMiHICTpaTUBHOTO NPABONOPYILIEHHs; IPOLIEH,
oJlepKaHUX BHACJIi/JOK BUMHEHHS a/IMiHICTpaTUBHOIO NTpaBoIopyieHHs [1].

[HpopMaLiiHUK NPOCTip € pyLIiEM PO3BUTKY NOCTIHAYCTPiaJIbHOrO CyCIiJIbCTBA Ta
aKTHBHO BIJIMBAE HAa CTAH €KOHOMIYHOI, MOJIITUYHOI, 0OOPOHHOI M IHIIMX CKJIaJOBUX
HaljoHasbHOI 6e3nekd. Posap iHdopMmanii y cycniibHOMy >KUTTI Moyasia CYTTEBO
3MiHIOBAaTHUCA B OiK CTPIMKOTro 3pOoCTaHHA il 000pOHHOTO0 3HaYeHHs. [HpopMallis nepecrtae
OyTH [AOCTYIHOIO JIMIIEe JiJI1 BU3HAYEHOTO KoJia ajpecarTiB, 3i BciMa Hacaigkamu, 110
BUTIKalOTh 3 1boro. BoHa cTae [AocTynHilow, riublie NPOHUKAE Yy CBiIOMICTh {K
KOHKPETHOI JIIOIMHY, TPYIH JIIJEH, TaK i [[IJIOro cycnisibcTBa. ToMy, B yMOBaX CbOr0/leHHS
IHCTUTYT aAMiHiCTpaTHBHOI BiZNOBiAAJBHOCTI 3a MpaBONOpylleHHs B iHopMaLiliHOMY
npoctopi mnoTpebye HarajbHOro nepedopMaTyBaHHs, ajanTalii B pakKypci 4iTKoOro
HOPMAaTHBHOIO0 BU3HA4YeHHA MiACTaB Ta HACJAIAKIB MOXXJUBOTO HEraTHBHOIO BILJIUBY 3
OOKy Jep:kaBM Ha NpPaBONOPYUIHUKIB B AaHIid cdepi, ajxe Haciaigku iHPopManinHUX
NpaBONOPYIIEeHb MOJIATalOTb MepeAyciM y 3aBJaHHI WIKOAW abo CTBOPEHHiI 3arposu
iHpopmauiiiHUM iHTEepecaM 0cobH, CycHisIbCTBA, AeprKaBU.
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Jlyuenko /J.B., 0.l0.H., npogecop, npopekmop 3
Haykoeoi pobomu HayioHa/sbHO20 HOPUOUYHO20
yHigepcumemy imeHi AApocaasa Mydpozo

Bbe3nocepeaHe 34iiCHEHHs BJIaAW HAPOAOM: 0COGJIMBOCTI, 3yMOBJIEHI
LM (PPOBOI0 €NOX0I0

BignoBigHo g0 4. 1 ct. 5 KoHcTUuTynil YKpaiHH, HOCIEM CyBepeHITETY i €JUHUM
JKepeJsioM BJaAy B YKpaiHi € Hapoj. Hapop 3ailicHioe Biajy 6e3mocepeHbO i yepes
OpraHu Jep>KaBHOI BJIaJiM Ta OpraHU MicueBoro camoBpsiyBaHHA [1]. BesmocepenHe
3/1iliCHEHHS BJIaJld HAPO/JIOM YKpaiHU - iJleasibHa MeTa, siKa 6yJia nporoJsionieHa OCHOBHUM
3akoHOM YKpaiHu y gajsekoMy 1996 poui, cTae AOCAKHOK0 3aBASKHA BIPOBA/KEHHIO
iHbopMaliiHO-KOMYHIKal[iHHUX TEXHOJIOTIN y cdpepy mybs1iYHOTO aMiHICTPYBaHHS.

CyyacHu# piBeHb PO3BUTKY iHQOpMaliiHO-KOMYyHIKallilHUX TeXHOJIOTIN 103BOJISE
3HAYHO CHPOCTUTH INpolec KOMYHiKalii MK rpoMajsiHaMu i JeprkaBoro. TpaauuinHi
dbopMHU yyacTi rpoMaZisH B yNpaBJ/iHHI JlepKaBHUMMU ClipaBaMu (BUOOpH, 3BEpPHEHHS,
OCKap>XeHHs1 =~ HOPMAaTUBHO-NMPAaBOBUX  aKTiB) TpPaHCPOPMYHOTbCA 3a  paxyHOK
BIIPOBa/PKEHHS eJIEKTPOHHUX cepBiciB. OcTaHHI [03BOJIAIOTH 3HAYHO CKOPOTUTH 4Yac
KOMYHiKaljii, 3a011aAUTU MaTepiajbHI pecypcH, CIPOCTUTH CaMy IpoLeAypy B3aEMOAIl
MiXK rpoMajiiHaMM i JiepaBoto, 3poOUTH Ii 6isbil 3pyyHOI0. B pe3ysnbTaTi y 6araTbox
JIEMOKpPAaTUYHHUX KpaiHax CBiTy 3’BHUBCS TaK 3BaHUM IHCTUTYT eJIEKTPOHHMX iHil[iaTHUB
(netuuiil). Bin naB 3Mory BUBeCTU Ha HOBUM piBeHb B3a€EMO/IiI0 MiX JiepKaBolo B 0C00i ii
OpraHiB 1 TrpoMaJfgHaMH{, WIMPOKO 3aJiyyaTH OCTAHHIX [0 TMpoLecy yIpaBJiHHA
JlepKaBHUMM CIpaBaMH, a OTKe, [0 34iMCHeHHd Baaju [2, c. 89]. TakuM 4HMHOM, cydyacHe
CYCIIJIbCTBO OTPUMAJIO peasiCTUMHUN MexaHi3M 6e3nocepe/lHbOr0 3AiMCHEHHS BJaJu
Hapo/0M, ajle BAHUKAE 3alIUTaHHS, HACKIJIbKU KOHKpPeTHa Jiep>KaBa 10 LibOro roTosa.

KoxHa 3 KpaiH 10-CBOEMY BUKOPUCTOBYE BIKHO MOXJIMBOCTEH, IKE BiIKPUBAETHCA
nepes, CyCHiJIbCTBOM i3 3alpOBa/pPKeHHAM IHCTUTYTIB eJIeKTPOHHOI JeMoKpaTil. 3Ha4yHa
KiJIbKICTb JilepkaB, JierajlisyBaBLUIM eJIeKTPOHHI iHiliaTUBKA (meTulii) K cHocio
6e3nocepeiHbOrO BOJIEBUSIBJIEHHS HApOAY, AOCATJIM PpPi3HOro pe3yabTaTy. BijnbliicTb
MOXYTb TOBOPUTH JIMLIe NP0 MOOJUHOKI YCIiNIHI iHillilaTUBHU. A TaKa €BpoIllelcbKa KpaiHa,
sk JlaTBis cipoMorJiaca no6yyBaTH AidCHO epeKTHUBHY €KOCUCTEMY JOBipH i B3aeMoil
MiXK rpoMajisHaMM i BJIaJiol0, sika Ha CbOTOJAHI € HallKpaluM B3ipueM 6e3nocepeHbol
peaJsizanii Bjagu HapozoM. Ha Hamy JAyMKy came BUBYEHHs JOCBigy po6oTu JlaTsii 3
eJIeKTPOHHUMM iHIllilaTUBaMHU Jla€ 3MOTy IEPEOCMUCIUTH IHCTUTYT €JIeKTPOHHUX NEeTHULLiH,
3anpoBa/pkeHUd B Ykpaini y 2015 poni, po3pobuTu mnpomo3unii 1mozo #oro
YA, 0CKOHaJIeHHS 3 THM, 11100 BiH CTaB, HApeUITi, IiEBUM CII0COOOM HapOJOBIAALSA.

Cepen, ocobamBOCTEH, AAKI BiJpi3HAIOTH JIATBIMCbKY i YKpaiHCbKY MOJiesib pO60OTH 3
eJIeKTPOHHUMHU iHiliaTuBaMu (MeTUIiIMHA) MOXXHA BHUIJIMTH sSK HaWOiibll Baroi
HaCTYIIHI:

1. B JlaTBii Bclo po60Ty, MOB’si3aHy i3 Mojepali€l0 eJeKTPOHHUX iHiliaTHUB
NpPOBOJWUTL HeypsiioBa OpraHisauis, fika yTBopusaa maatdopmy ManaBalsslv [3]. La
opraniszanisi 706poBiJIbHO B3siJla Ha cebe BiJNOBiHI 060B’sI3KM, po3pobusia KpuTepil
3abe3MnedyeHHs] SKOCTI iHilliaTHUB, 3rypTyBajia HaBKOJIO cebe eKCIlepTHe cepejioBUIe Ta
IPOBOJUTh aKTUBHY POOOTY fIK cepej MOJITHKIB Tak i cepes HaceseHHs, GOpMyO4HU
[IeBHY €KOCUCTEMY I'POMa/ICLKOI B3aEMOAII.

2. [IuTaHHS, BUKIAJleH] B iHiLiaTUBI MalOTb OYTU BaXXKJIMBUMHU JAJs1 OiJIbIIOCTI
HacesieHHA JlaTBii; BOHA NOBUHHA CIPUATHA PO3BUTKY BIAKPUTOI, JeMOKpPAaTHUYHOI Ta
CTas101 EKOHOMIiKH, OyTH KOPUCHOIO /151 HAJIeXKHOTO Y paBJliHHA | 3abe3neueHHs iHTepeciB
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CyCIHiJIbCTBA, IMPOINOHYBAaTHM KOHCTPYKTWUBHI, peasliCTU4Hi, KOHKpeTHi pilleHHd Ta
IOKpalleHHH.

3. EsnekTpoHHa iHiniaTHBa B JIaTBii Ma€ 6yTH IOPUAUYHO CIIPOMOKHOO. [€es1 Ta
IPONOHOBaHe pillleHHSI NOBUHHI I'PYHTYBaTHUCAd Ha o4yeBUJHMUX (dakTax. [HiniaTuBa Mae
OyTHM Takolo, L0 MOKe OyTH peasli30oBaHa HaliOHAJbHOI ab0 MiCLleBOI BJAJI0K0 3a
JOIIOMOIOX0 BU/IAHHA 3aKOHIB I MiI3aKOHHUX aKTiB. B 11bOoMy moJifAirae Baroma pisHuLd Bij,
YKpalHCbKOI KOHLeMNLil IHCTUTYTy eJIeKTPOHHUX MeTHULIH, AKa JOINyCKa€e ONPHUJII0JHEeHHS
HepeasliCTUYHUX 3a CBOIM iHiljiaTUB.

4, [HinjaTuBa Ma€e BHM3HAYaTH KOHKpeTHe BHpilleHHA Npob6sieMu. BoHa He
NOBMHHA MICTUTHU 3arajbHi ¢pa3u (HanpuK/IaJ, «3MEHUIHUTHU NONATKU», «BKUTH 3aX0AiB
100 MiABUILEHHA JA06poOyTy» abo «IOKapaTW BUHHHUX»), aje Ma€ MpOINOHYBaTH
KOHKpeTHIi Ail o0 peasi3anii 3a1ponoHOBaHUX 3MiH.

5. [niniaTuBa Mae O6yTh cdopMmysboBaHa AK 3akKJIUMK «3A izewo». BoHa He
NOBUHHA BeCTU [0 Aid NPOTH JOAeH, NoAiM 4M ifeu. IHiniaTuBa Mae BiANOBIZaTH Ha
3alMTaHHA «40ro MU Xo4eMo?». [lnatdpopma ManaBalss.lv He onpuitoHI0€ iHiLiaTUBY, 110
BUMAaralwThb BiIKJIMKAHHS, BiICTaBKH, CyZJ0BOr0 NepeciilyBaHHA KOHKpeTHOI JIIoJuHU. He
Ni/IArTal0Th ONPUJIIOJHEHHIO TAaKOX iHiliaTHBH, 110 BUMaramTb 3a00pOHH, MOKAapaHHS,
3YNUHKH, BiAIMOBHU Ta iH. TakuM 4MHOM, B JIaTBii HEMOX/IMBO ONIPUJIIOJHUTHU Ta IIPOCYyBaTHU
iHiliaTUBY, fiIKa € 3a CBOEI CYTHICTIO MPOTECTOM NPOTH OyAb-doro. lle abcositoTHO
BUINIpAaBJaHUM MNiJxiJA, AKUH BifjoO6pakae KOHCTPYKTHUBICTCbKY CYTHICTh 6Ge3mnocepefHbOl
BJIaZIA HAPOAY.

6. 3asBM, 10 MICTATbCA B IHiLiaTHMBi, NOBUHHI OyTHM NpaBJUBUMH Ta
nigaBaTyucA IMepeBipui; Il 3MIiCT He NOBUHEH BBOJUTH B OMaHy. ApPrymMeHTH, L0
BUPAXalTbhCA Ha NiATPUMKY iHIlilaTUBU, MOBUHHI BKJIIOYATH YiTKi BIiIOMOCTI Ta Axepesa
MOXO/PKEHHS, TaKi K AaHi opiiiHUX A0CTi/P)KEHb aKPeIUTOBAaHUX YCTAHOB.

7. [nigiaTuBa Mae CcynpoBOJKYBaTUCS IJIOCTPAaTUBHUM ONMUCOM, SIKUU
JlOIoMara€e 3po3yMiTHM ONMCAHy y HIiW ifel0 Ta uuiAxd il BupimeHHd. [HiniaTuBa He
MOBUHHA MIiCTUTU rpaMaTUYHUX MMOMUJIOK [2, c. 91-92].

8. B JlaTBii He icHye 4acoBUX 0OMeXeHb 1[0/10 360py iHilliaTUBOW HEOOXiJAHOI
KIZIBKOCTI NiZiNUCiB Ha CBO NiATPUMKY. [HOAI cycnisbcTBY noTpibeH yac abu A03piTH [0
neBHOI iziei. AJPke 04eBU/HO, 1O Iepe/ioBi ifel Jajsieko He 3aBXKJAU € 3pO3YyMIJIMMU A
6inbmocti aroei. Tox JIaTBiss He 06MeXYe CBOIX FPOMa/isiH Y MOKJIMBOCTI NiATPUMATH TY
YW iHIIY i1el0 caMe B TOM Yac, KOAY BOHU BBAXKaTUMYTh 1i BAPTOIO TaKOI MiATPUMKH.

0. EsiekTpoHHa iHigiaTuBa B JlaTBii, oTpuMaBmikd 10 THC. rOJIOCIB Ha CBOIO
NiITPUMKY, BHOCUTbBCSl Ha PO3TJis[ 3aKoHO/aB4yoro oprany (Ceiimy). Ciij 3a3HAUYUTH, L0
10 Tuc. ronociB - ne npubsausHo 0,5% HaceneHHs JlaTBii, 10 /03B0JISIE TOBOPUTH IPO
HaJIe>KHY penlpe3eHTaTUBHICTb.

10. Ilnatdopma ManaBalss.lv Hajjae 1y HU3KY MOMXJIMBOCTEW 100 Tiel 4u
iHIIOI iHinjiaTUBU. MoOHa He TiJIbKA INPOroJIOCyBaTHU «3a» IHILIAaTUBY, a U «IPOTH»,
3aJIUIIUTU KOMEHTap, /J0JaTH BHUCHOBOK eKcllepTa y BignoBigHiil cdepi. Lle pgae
rpomMaJiiHaM MOXJIMBICTb TJIMOOKO 3aHYPUTUCS Y CYTHICTb NOCTaBJIeHOI Npo6seMH, a
BJIaJli - OTPUMATH 06’ €KTUBHY KapTUHY 11[0/10 BOJIEBUSIBJIEHHSI TPOMa/IsIH.

3a3HayeHi 0COGJMBOCTI IHCTUTYTY eJIeKTPOHHHUX iHinjjaTuB JlaTBii mepi 3a Bce
COpsiMOBaHI Ha 3abe3nedyeHHs HOro eQeKTHUBHOCTI, CIPUUHATTSA CyCHiJIbCTBOM fIK
BaXKJIMBOTO Crocoby 6Ge3nmocepeHbOr0 BOJIEBUsIBJIEHHS HapoAdy. Biaxia Bix koHnenty
«My6JiKyeEMO Bce», IKMM peasiizoBaHUMM B YKpaiHi, no3Bosisge miatdopmi ManaBalss.lv
3[IMCHIOBAaTH TMOIepesHI0 MoJepauilo IHIiaTUB, [ONYyCKAal4ud [0 OINpPUJIIJHEHHSA
BUKJ/IIOUHO KOHCTPYKTHUBHI ifel. MOXJ/MBO, BpaxyBaHHs BHILe3a3HAYEHOTO [JOCBify Ha
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LJIAXY YAOCKOHA/IeHHA BiTYU3HAHOI0 3aKOHOLaBCTBA PO eJIEKTPOHHI NeTULiI 03BOJIUTH
YKpalHCbKOMY HapoJy OTPUMAaTH JIiEBUM MeXaHi3M 6e3nocepeHbOI IeMOKpaTil.
Cnrcok BUKOPUCTAHUX JpKepel

1. Konctutynia Ykpainu Bif 28.06.1996 p. Ne 254k/96-Bp. BizomocTi BepxoBHoi
Pagu Ykpainu. 1996. Ne 30. Ct. 41 (3 HAcT. 3MiHaMH).

2. llpaBa JsitoAuHU B yMoBax LM$poBoi TpaHcpopMalii cycnizibcTBa : MOHOrpadis
/ [A. B. Jlyuenko, O. B. Kanuina, B. 1. HacTiok Ta iH.] ; 3a pen. /. B. J/lyuenka. - Xapkis : HIOY
iMmeHi ApocsnaBa Myaporo, 2022. 272 c.

3. ManaBalss.lv. 2021. Information to the submitters (Iesniedzéjiem; in Latvian
and Russian). Accessed at https://bitly/3ggOuOE.

Koaomoeuys T.0., 0.10.H., npogecop, YeH-
kopecnoHdenm HAIIpH Ykpainu, 3acayxceHull

ropucm YkpaiHu, dekaHeca opudu4Ho20
¢akyrememy 3anopisbkozo HayioHa/abHOo20
YHigepcumemy

«M’gKa» HOpMaTHBHa MO/ieJIb 0GMeKeHHA 100 CYMiCHUI[TBA Ta CyMillleHHA
NnyGJIiYHUX CJIY>KO0BIiB - BUMOra BOEHHOTI0 4Yacy

Y BcbOMy po3MaiTTi oO6MexeHb JJi NMyOJIiYHUX CJAYKOOBLiB CBOE YijJibHe Micle
NOCiIal0Th «AHTUKOPYILiHHI 06MeXXeHHs», cepe; AKUX i 0OMeXeHHS 100 CyMillleHHS Ta
CYMiCHUIITBA MyO6JIYHUX COY>KOO0BIiB. YHIKaJIbHICTh BiJIIOBiTHOr0 «aHTHUKOPYMI[iHHOTO
OOMeXeHHsI» MOoJIIraE y TOMY, L0 BOHO BiJirpae ¢akTU4HO poJb «dinbTpa» A1
«BiABOJIIKaHHSI» MYyOJIIYHOrO CJAY>KOOBIISI BiJi BUKOHAHHSI CBOEI NMOCTiMHOI mpodeciiHol
JSJIBHOCTI Ha mocafi myo6JiiyHoi cayx6u. | 1e € 1iJikoM BUNpaBJaHUM 3 OLJSAy Ha
OCHOBHEe NpHU3HAYEeHHS [iSIJIbHOCTI MyO6JIiYHUX CAY>KOOBLiB, KOHLlEHTpalii iX 3ycu/ib Ha
«CJAYyXKiHHI» mny6JiyHUM iHTepecaM. BumnpaBjaHuM € YHOpPMyBaHHSl BiJOBIJHOTO
obMe)XeHHSl y «6a30BOMY» 3aKOHO/J,aBYOMY aHTUKOPYILIMHOMY aKTi, i3 mOlIMpeHHAM Ail
Ha BCce 6araToOMaHITTS pi3HOBU/AIB My06JIiYHUX CIYKO00BLIB (caM0ol MoJies1i MOBeIiHKH), Ta B
aJIMiHiCTpaTUBHO-/AEJIKTHOMY KOJUQpiKOBAaHOMY aKTi (peakuii gepaBM Ha NOPYLIEHHS
0c00010 YHOpPMOBaAHOi MoJesi) TakoX i3 BifmoBiAHOW cdepor0 HOro MNOLIKMPEHHS.
«BizgBoJlikaHHSA» 3a60POHEHO CTOCOBHO MiZMIPUEMHULBKOI JiIJIBHOCTI Ta OyAb-KOI iHLIO1
OIJIa4yBAaHOI JiA/IBHOCTI, 1[0 [J03BOJIAE YMOBHO BHOKPEMHUTH [JBa «BEKTOPU»
peryJirolo4yoro BIJIUBY JepkaBu. [lepminii - 3a60poHa NMo€AHAHHSA MyOJIIYHOI CAYKOU U
JiSIIbHOCTI, fiIKa €: a) iHmow (Mo BiJHOUIEHHIO [0 OCHOBHOI AisJIbHOCTI Ha mocafi
ny6JivyHOl cyx6u), 11 Lje MOXXKHa Ha3BaTH «30BHIilIHbOWO»; 6) omadyBaHow. llonpaBaa
CTOCOBHO OCTAaHHbOI € BUHSITKU i TAKMX B 3aKOHO/IABCTBi YKpaiHU M'ATh BUJIiB AislJIbHOCTI
(memaroriyHa, TBOp4Ya, HAyKOBa, MeJAWYHA IMPAKTHKA, CyAJiBCbka abo apbiTpakHa
NpaKTHUKa y rajy3si cnopTy).

BiTUM3HAHUUN «IlepesiiKk TaKUX BUJIB JIAJIBHOCTI € «IIMPOKOKW MOZEJJII» Y
nopiBHAHHI i3 OinbuiicTIO 3apyOikHUX aHasoriB. [lepesik He € BUNAAKOBUM, a
30piEHTOBAHMM Ha PO3BUTOK O0COOUCTOCTI, peaJsizalii mpaB 0co6H, siKki 6e3nocepeHbO He
noB’si3aHi 3 ii OCHOBHOMW [liSI/IbHICTIO, fIKi He BIVIMBAIOTH (i He MOXKYTh) Ha OCTaHHIO. A
iHKOJIM i HaBMaKu /03BOJISIIOTh JOCBiZi OCHOBHOI /islIbHOCTi 0CO6M BUKOPUCTOBYBATH Ha
KOPUCTb NMyOJIIYHUM iHTepecaM («J0JaTKOBUM KOpPUCHUU edeKT»). BTiM BapTo oapasy x
3a3HAYMUTH, L0 TaKa MOJieJib OOMEXeHHs 100 CyMillleHHS Ta CYMiCHUIITBA MyO6JiYHUX
CIY>K00BLiB € IPUWHATHOIO JJ51 «CTAaHAAPTHUX» CYyCHIJIbHUX BiIHOCHH, BIJHOCUH y niepiof
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Jlii 3BUYallHOrO MpPaBOBOr0 peXUMy. 3a TaKUMX YMOB OCHOBHA JislJIbHICTb MyOJ/iYHOrO
CAy>KO0BLSI BHMara€ MaKCHMMaJIbHOI KOHILeHTpalii Woro 3ycujb W BOJHOYAC OIJIATY
OCTaHHIX 3 JlepKaBHOTO ab0 K MyHI[IUNAJIbHOTO OIO0/KETY.

[IpoTe BapTO yCBiZJOMJIIOBATH, 1110 «CTaHAAPTHA» MO/IeJIb Bi/INOBiAHOT0 0OMEXKEeHHS
He y NOBHiM Mipi KopeJiloe i3 mepioioM, KOJU MyOJiYHHUM COy>KOOBellb HE MA€E 3MOTHU
3aiMaTHCA OCHOBHOIO CBOEIO JAiIbHICTIO 3 00’€KTUBHUX NPUYHMH, a OTXKE | HE OTPUMYE
JlOCTATHIO KiJIBKICTb KOLITIB (Om/aTH npali) g iCHyBaHHA M He MOXe BiZjBoJliKaTUCA Ha
IHIly omayyBaHy [AifiJIbHICTb, OCKIJIbKM YHMHHUMM 3aJHUIIAIOTbCA OOMEXeHHS 070
OCTaHHbOI. 3a TaKUX YMOB Jiep>KaBa He HaJa€ MOXJIMUBOCTI 0C06i 3/1iliCHIOBATH OCHOBHY
JiSIIBHICTD U «BJIOKY€E» IHIIY AislJIbHICTb, HE HAJlal0UM TapaHTiW A/ iCHYBaHHS OCOOM.
[IpukiazioM MoXe CJayryBaTU IPaBOBUM peXUM BOEHHOTO CTaHy i3 00’€KTHBHOMO
MOXJIUBICTIO «Iay3u» B OCHOBHIN [isIIbHOCTI MyO6JIiYHUX CAYXKOO0BLIB, 110 aKTyasi3ye
NUTaHHSA ICHYBaHHA OCTaHHIX B YMOBaXx 30epeXeHHs iX 0CO6JIMBOTO NPaBOBOr0 CTaTyCy U
iMIepaTuBy 1100 LOTPHMMaHHSA BCTAaHOBJIEHUX L1010 HUX 0OMexxeHb. CaMe 3a TaKMX yMOB
YHHHA «KOPCTKa» MOJeJb 0OMeXXeHHSl He € peJIeBaHTHOIO peaJsiiM 4acy U NOTpedye
«MOM’sIKIIeHHsI» (O/iHAK JIMIlIe 32 TAKUX YMOB i TiJIbKU Ha Nepio; iX HasABHOCTI).

BapTo 3anponoHyBaTH BOPOBAaAUTH MOPAJ i3 YHHHOK («KOPCTKOIO») MOJEJJII0
00Me)KeHHsI 1[0/I0 CyMillleHHSI Ta CYMiCHUI[TBA MyOJIiYHUX CAY>KOOBIiB ¥ iHIIYy MoJesb —
«M’SIKy» MoJZiesib 06MexxeHHs1 («M'siKy» y po3yMiHHi ii 3MicTy). Taka Mozesb y *KOJHOMY
pasi He Ma€ 3aMiHUTH YUHHY «KOPCTKY» MOJeJib, @ MA€ CTaTHU A0LAaTKOBOIO, TAKOI, 110 Ai€
y nepioj BIPOBaJ»KeHHS 0COOJMBUX NPAaBOBUX PEXUMIB, 110, Y CBOI 4Yepry, 3yMOBJIIOE
CYTTEBI 3MiHM B oOpraHisaliiiHOMy 3a0e3le4yeHHi OCHOBHOI JislIbHOCTI MyO6JIiYHUX
CJy>K00BIiB, iCHyBaHHiI ocTaHHiX. O60B’I3KOBUMM O3HAaKaMM TaKoOl MO/JieJli MaloTb OYTHU:
a) TAMYAacOBUM XapakTep (JiMile Ha nepioJ, BIPOBAa/PKEHHS OCOOJIMBOTO PEXHUMY);
6) BUHATKOBUH XapakKTep (JiMile 3a yMOBU BIIPOBA/P)KEHHS TAaKOI'0 PeKUMY); B) J0AAaTKOBA
poJib 260 K aJIbTEPHATUBHICTD (BOHA He Ma€ y TOBHOMY 00Cs131 3aMiHUTH OCHOBHY MO/leJ/lb
HaBITb y nepioj Aii 0c06J1MBOT0 NPaBOBOr0 PEXUMY, a AiATU NOPSAJ i3 HEI0 CTOCOBHO THUX
C1y>k00BLiB, OCHOBHA [IiIIbHICTb IKMX «Ha Nay3i» y 1jeil nepiox); r) cueuiajbHa cy6’€KTHA
COpsMOBaHICTh (HaBiITh B yMOBax BOEHHOI0 CTaHy «CTaHJAapTHa» MoJeJb 30epirae
YUHHICTb, @ «M'siKa» MoOJieJib MOUIMPIOETHCA JIMIIE CTOCOBHO THUX CJAYXOOBLIB, fKi
BUMYILEHO «BHBIJIbHEHI» TMMYacOBO BiJj OCHOBHOI JidJIbHOCTI, OJHAK NPaBOBUM CTATYC
nyoJIiYHUX CaOy»KO00BLiB 36epiraioTh); [A) ocobyuBa 3MICTOBHICTb (X04a i BOHa Mae
«M'SIKMHA» y TIOPiBHSIHHI i3 «CTaHJApTHOWO» MOJEJJII0 3MiCT, HpoTe mnepejbayae
30epexkeHHs «Taby» L0[0 MNiJNPUEMHULDBKOI JisJIbHOCTI, yCyBalOUu NepeiyMOBU [Jif,
X04a i TUMYacoBOI0, «3pOILeHHs» My6JIivyHOl cay0U i Gi3HecCy; MOLIMPIETHCA JIMIIE Ha
«iHIIy OIUIauyyBaHy JisJbHICTb»). BapTo yTO4YHUTH, 110, HaBiTh 3 OrJAAY Ha BCi
BUIe3a3HAYEHI O3HaKW, «M'IKMU» 3MICT MoJesi WoA40 CyMilleHHs 1 CyMiCHULITBA
nyoJIiYHUX CJAYKOOBIiB 30epirae poJib «aHTUKOPYNI[iHHOrO OQINBTPY» Yy AiJIBHOCTI
ny6/IiYHUX CAY>KO00BLIB, a Lle 03Havag, 110 IX «iHlIa olJlauyBaHa JisJIbHICTb» y nepion Ail
IIpaBOBOI'0 pPEXHUMYy BOEHHOIO CTaHy He IIOBMHHA CTBOPIOBATU IepesyMOBU [Jid
KOHOJIIKTY iHTepeciB, KOHQJIIKTY NpUBaTHUX iHTepeciB ocobu Ta My6JiYHUX iHTepeciB.
3allHATTS «iHLIOK OIJIAYyBaHOIO JislJIbHICTIO» He NMOBUHHO INepejdayaTH MOXKJIMBOCTI
BUKOPHUCTAHHSl CBOr0 NMPABOBOI'0 CTATyCy MNyO6JIiYHOTO CAYKOOBL{, L0 LiIJIKOM JIOTi4HO
MorJio 6 3aB/aTH MIKOAY Ny6JiYHUM iHTepecaM.

OTxe, Ha nepiox Ail MpPaBOBOTO PEXUMY BOEHHOIO CTAHY LIJIKOM MOXJIWBO I
JIOLiIbHO Tepef6ayuTH BIPOBAKEHHs «M'skoi» (y MOpiBHSAHHI i3 YUHHOIO) MojeJi
0O6MeKeHHSs 111010 CyMiCHUIITBA Ta CyMillleHHs My06JIiYHUX CAY»K00BIiB, iKa ¥ 1,03BoJIsANa O
BUPILIYBATH «KaIpOBi» NUTAaHHSA My6JIiYHOI CIY»KOHM M 0JHOYACHO 03B0JIsl/Ia 6 My6iYHUM
CAy>K00BLSIM, 32 YMOBHU «Iay3W» B OCHOBHIW [IiIJIBHOCTI, JieraJibHO 3alMaTUCS «iHILIOHO
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OIJIaYyBaHOO [JislbHICTIO», 6e3 3aBAaHHSA WKOAW NyOJiYHUM iHTepecaM Ta i3
30epexeHHAM OCHOBHOIO (QYHKIIIOHAJIbHOIO IpU3HAYE€HHA BIJNOBIHOIO pi3HOBUAY
«aHTHUKOPYMNILIKMHOr0» 0OMEeXeHHS B LIiJIOMy.
CIHMCOK BUKOPUCTAHUX JpKepeJl

1. [IpoekT 3akOHY NpO BHECEHHd 3MIH [0 JedKUX 3aKOHIB YKpaiHU 1100
onTuMiszanii  TpymoBux BigHocuH (Ne 7251 Bigx  05.04.2022 poky). URL:
https://itd.rada.gov.ua/billlnfo/Bills/pubFile /1253638

2. Kosnomoenp T.0.,, KpemoBa /[.C. «AHTUKOpYyNUiiHIi 00OMeXeHHS» AJis
ny6JIiYHUX CJIYKOOBLiB B YMOBax /il IpaBOBOT0 peXUMy BOEHHOI'O CTaHy B YKpaiHi: 4yu
MOXJIHWBOK € 3MiHa «06a30Boi» HopMaTUBHOI Mogesni? OpuauyHUNA HayKOBUU
eJIeKTPOHHUHU )KypHaJs1. 2022, Ne 4,

Koanakoe B.K., 0.10.H, npog., 3ag8idysau
kagedpu adMiHicmpamueHoz2o i
a2ocnodapcbko2o npasa  3anopizbko2o
HAayioHA/1bHO20 yHigepcumemy
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ApMiHicTpaTHBHE IPABO: €BOJIIOLIA A0 JIOAUHOLEHTPU3IMY

AjMiHicTpaTHBHe MpaBO paJsHCbKOro mnepiofy 6ys0 po36yZ0BaHO 3a JieKaJaMU
[lepuioi Hapa/iu 3 TUTaHb HAayKU PaJisiHCbKOI JlepkaBH i MpaBa, sfika BigbyJsacsa y 1938 polii.
Y KOHTEKCTI OCHOBHMX HAayKOBHX 3aBJiaHb HaWINOMITHIIIMM BUABHWJINUCE: a) aHaJi3 CTaHy
cnpaB B cdepi afMiHicTpaTUBHOro npaBa i 6) OKpecJeHHs NepCleKTUB Ljiel PUIUIHOI
rauaysi.

[licna KpuTuUKKM Oyp:Kya3HUX izeosiorid B aJMiHICTpaTUBHOMYy mpaBi, OyJu
IpOroJIolleHi iMIepaTUBU 110/10 Koro nepedyoBH. [lepi 3a Bce, Hapa/Zja BCTAHOBHUJIA, 1110
yBeCb IOTEHI}iaJ rajay3i KOHLEHTPYETbCA Ha Jep>KaBHOMY yIpaBJiHHI, aJpKe pajdHCbKe
JlepKaBHe yIpaBJIiHHA HaWBaXXJIUBIIIMKW IHCTPYMEHT peaJisanil 3aBJaHb JUKTATypH
npoJietapiary.

Jlasi BoHa 3BepHyJach [0 NpeACTaBHUKIB ajMiHICTpPaTUBHOI'0 NpaBa 3 BUMOTOIO:
a) BUSHAUUTH MpeJMeT aAMiHICTpaTHBHOrO IMpaBa y BiANOBIJHOCTi 3 MPOr0JIOLIEHUMHU
nocrtysaataMy; 6) BIiJNOBIJHO [0 OHOBJIEHOTO IpeAMeTa pPO3KPUTHU  3MICT
aJIMiHICTpaTUBHO-NPAaBOBOI HAayKW; B) OOIPYHTYBaTHU [AJis1 MPAKTUYHOI'O 3aCTOCYBaHHS
00cAr NOBHOBaXKeHb, (MpaB i 060B'AA3KiB) OpraHiB Aep>kaBHOTO ynpaBJiHHA. Ik 6auuMo, y
[IMX MaKCMMaX HeMa€ HaBiTh HATAKY Ha MOXJIMBICTb 3B'A3KIB aJiMiHICTpaTUBHOI0 NpaBa 3
IpaBaMH JIOJUHU YU TPOMaIAHHUHA.

TakuM 4uHOM, y KOpCTKy OQinilHy napagurmy O6ysio 3BeJleHO: a) pO3yMiHHA
aJIMiHICTpaTUBHOIO0 MNpaBa fK IHCTPYMEHTY Jep>KaBHOIO yNpaBJiiHHSA; 6) Jep>kaBHO-
ynpaBJiHCbKUUA popMaT HOro HAyKOBOI'0 CYNPOBO/XKEHHS; B) IX HAYKOBY JieriTUMi3aliio y
HOBIiW a/IMiHICTPaTUBHO-NIPAaBOBiN JIOKTPUHI.

Ak BUABMJIOCH, LA NapajurMa Ha JOBri pOKM BH3HAuW/Ia TEOPil0 i MPaKTUKY
€K3UCTEHIIil a/IMiHICTpPaTUBHOIO MpaBa.

B odopmieHHi nocTtynaTiB Hapaju y JOKTPHUHAJbHY OGOJIOHKY MOMITHY pOJib
Bifirpas migpyunuk 1940 poxy!l. Horo ctBoproBadi (A. H. Jlenucos pes., W. H. AuaHos,
C. M. Bepuyunckuii, U. C. Tonuees, B. H. JlypaeneBckuii, B. K. [Ia6s0, K. U. CosHies,

1 CoBeTcKO€e aIMUHUCTPATUBHOE NIPABO: yUeOHUK [ OpUUYeCKUX HHCTUTYTOB W. H. AHaHoB 1 fip. M.: I0puz.
u3a-teo, 1940.432 c.
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A. M. Typy6unep, C. JI. [leB3nep, b. A. Jlangay, C. ®. KeuekbsH, /|. M. 'eHKHH) Hal6iabLI
NOCJIiIOBHO, LiJIeCIpsIMOBAHO 1 BJAaJ0 BIPOBAaJPKyBa/Id B HAyKy i HaBYaJIbHUM MpoLecC
©ayeHHS aIMiHICTPaTUBHOIO NpaBa i HOro npeAMeTy M0 JeKalaM HapaJy.

JIOKTpUHa/IbHUN 3MICT OTpPHUMaJM TPAKTOBKU MiZ[pydyHHUKA ILOJAO /[Eep>KaBHOI'O
yhnpaBJiHHA, BWKOHAaBYO-pO3MOPAAYUX OpraHiB, opradizanili amapata paJgdHCbKOTrO
Jlep>KaBHOTO ynpaBJliHHSA, cdepu aJMiHICTPaTUBHO-NIPAaBOBOr'0 PeryJ/0BaHHS, CTPYKTypHU
a/IMiHICTPaTUBHO-NIPAaBOBUX  BiJHOCHUH, OCOGJMBOCTEH 3aCTOCYBaHHA MpUMYycy i
aJMiHICTpAaTUBHOIO NpaBa B3araJi.

Y Takiii Mopeni ajMiHicTpaTUBHe mnpaBo ¢akTH4yHO icHye g0 90-x pokiB XX
cToiTTA. ¥ BcsikoMy pasi, 0. M. KosnoB B 1995 poui npegMeToM aJMiHiCTpaTUBHOTO
IpaBa BHU3HA4Ya€ BiZJHOCMHM, fIKI BUHUKAIOTb, 3MIHIOIOTbCA i NPUIUHATLCA B cdepi
Jlep>KaBHOTO ynpaBJiHHAL.

PyliHyBaHHSl Jlep>KaBHO-YINPaBJIiHCBKOTO "MOHOJITY" B aAMiHiCTpaTUBHOMY IpaBi
IIOYUHAETbLCA 3 OHOBJIEHHA 3MICTOBHOI CYTHOCTI MiCLIeBOr0 CaMOBpAAYBaHHA, CIiICTBOM
SIKOTO CTajla JAeTepMiHallisl BiAHOCMH MyOJiiYHOro ymnpaBJjiHHA. OJHUM 3 MeplIuX
HOPMAaTHMBHUX aKTiB Nic/s NpUUHATTSA Jlekiapallii npo Jep>kaBHUU CyBepeHiTeT YKpaiHu?2
ctaB 3akoH "[Ipo wMicueBi Pagu HapoaHux JenyTaTiB Ta MicueBe i perioHajbHe
CaMOBpslyBaHHA"3, y 1KOMy MiclleBe CaMOBPSIAyBaHHSl BU3HAYAETHCS K TepUTOpia/bHA
caMoopraHisanisa rpomMaZsH [Js CaMOCTiMHOrO BUpilleHHs Oe3nocepefHbO abo yepes
opraHu, siki BOHU OOUpPAIOTh, yCiX MUTAHb MicleBoro *UTTd. Lle cBiguuso, 1m0 Micuese
CaMOBpSilyBaHHSl MOKUHYJIO cdepy [Jep:KaBHOTO yHpaBiHHA 1 3[ilCHIOE CBOI
MOBHOBAXXEHHS 3a KOTO MeXXaMH.

Hanpukinni 90-x pokiB XX CTOJITTA Ha aAMIiHICTPAaTUBHO-IIPAaBOBOMY NpPOCTOPI
3'aBasTbcs KoHuenuis aaMiHicTpatuBHOI pedopMu B VYKpaiHi 4, mniarotoBsieHU#
po6ouoro rpymnoto KabiHety MinictpiB VYkpainu Ilpoekt Konnenuii pedopmu
afMiHicTpaTuBHOro mnpaBa®, KoHuenuis cnpussHHS opraHaMyd BHUKOHAB4YOi BJaJU
PO3BUTKY FPOMa/iAHCHKOIO CyCNiJIbCTBAC.

CructeMHO mOB'fi3aHi MiX €00010, BOHM yTBOPW/JIM HOBY MNapajUrMy PpPO3BUTKY
aJIMiHiCTpaTUBHOrO MNpaBa, Moro npegMera (BiZJHOCHMH), IHCTUTYTIB, 3B'A3KIB 3 iHILUMU
IOPUAUYHUMHU TaJy39MHU.

Hacamnepes, BOHU OKpec/v/IM HauBaX/IMUBilll NTepCleKTUBHI HAaNlpsAMU HAayKOBOT'O
noumyky B chepi agMiHicTpaTuBHOro npasa y ¢opmaTi HOBOI ifieosiorii pyHKIiOHYyBaHHSA
BMKOHABYOl BJIaJIM 1 MIiCLeBOr0 CaMOBPAAYBaHHA, a caMe HK JAigJbHOCTI 111040
3abe3neyeHHss peaJiizanii mnpaB i cBob6oxa  JIIOAWHW, HaJaHHS  TpoMajissHaM
aZIMIHICTPAaTUBHHUX NOCJYT.

JloMiHaHTHUMM 33Zj@ayaMU pedOpPMaTOPCbKUX 3YCUJIb Yy KOHLEMNIiAX Ha3BaHi:
yTBepJ)KEHHSl MpiopuTeTy MpaB i CBOOOA JIIOJUHU MNpPU peEryJOBaHHI CyCHiJIbHUX
BiJHOCHMH;  yJOCKOHa/JIOBAaHHA  aJMIHICTPAaTUBHO-IPAaBOBOTO  CTAaTyCy TIpPOMaJsH;
YAOCKOHA/JIOBaHHSI CyJlOBOrO 3axUCTy MpaB i cB060OJ, TpoMaZsH 3a [OIOMOTOI0

1 Kosnomoens T. 0., Kosnmaxos B. K. lokTprHa afMiHicTpaTUBHOTO NpaBa Vs NOCTMO/IEPH: Bij "cepBicHoi" ranysi
Jlo IpaBa IpUuaMIHUX cMucitiB. [IpaBo Ykpainu. 2022. Ne 4. C. 34-51. C.43. DOI: DOI: 10.33498/louu-2022-02-034.

2 Jleksiapalisi mpo Jep>kaBHUM cyBepeHiTeT Ykpainu /Jleksapauia Big 16.07.1990 BigomocTti BepxoBHoi Pagu
YPCP. 1990. Ne 31. Ct. 429

3[lpo micueBi Pagu HapoaHUX JlenyTaTiB Ta MicueBe i perioHajsbHe camMoBpsAyBaHHs 3akoH Big 07.12.1990
BimomocTi BepxoBHoi Pagu YPCP. 1991. Ne 2. CT. 5.

4Ilpo 3axoau mozo0 BHpoBaKeHHs KoHuemniiii aamiHicTpaTHBHOI pedopMu B YkpaiHi: Yka3 [lpesumeHTta
Ykpainu Ne 810 Big 22.07.1998. Odiuilinuii BicHuk Ykpainu. 1999. Ne 21. Ct. 943.

5 [IpoexT Konuenuii pedopmMu afMiHicTpaTUBHOro npaBa. YKpaiHCbKUK npaBoBUi dacomnuc. 1999. Ne 4. C. 35-
60.

6 KoHuenuis CcHpUsAHHA OpraHaMM BHUKOHaB4Ol BJIaAU PO3BUTKY TIPOMAJSHCbKOrO  CyCIiJbCTBa:
Posnopsxenns Ka6inety MinictpiB Ykpainu Ne 1035 Big 21.11.2007. Odiuifinuit BicHuk Ykpainu Big 2007. Ne 89. Cr.
3284.
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dopMyBaHHSI NOBHOLIHHOI a/IMiHICTPAaTUBHOI IOCTULLI; y/J0CKOHAJIOBAaHHS 03aCyl0BOT0
3aXMCTy npaB i cB06OJ, rpoMajisiH; 3abe3nedyeHHd NpaB i cBoOOJA rpoMajsH y cdepi
BUKOHABYOI BJIaJH.

CdopMy1bOBaHI TaKOX OCHOBHI MPUHIUIY B3aEMO/Iil OpraHiB BUKOHABYOI BJaJHU 3
IHCTUTyTaMU IpOMaJAHCbKOIO CyCIiJbCcTBa. lle coniasbHe nNapTHEPCTBO (HaJ1aro/KeHHS
KOHCTPYKTHUBHOI B3a€MO/Iii OpraHiB BUKOHAB40i BJ1a/j, 3a3HaY€HUX IHCTUTYTIB i Cy6'eKTiB
roCroJlaploBaHHA [Jid BUPpIlIEHHA IUTaHb [JEepKaBHOTO YIpaBJIHHA 1 CYCHiJIBHOIO
KUTTSA); 3abe3nedyeHHS PiBHHUX MOXJIWBOCTEN (CTBOpPEHHSI OpraHaMM BMKOHAaB40l BJaJU
OZJHAKOBUX YMOB /JIsl [ii/IBHOCTI iHCTUTYTIB, MOB'sA3aHOI i3 3aXKMCTOM MpaB i cBO6GO.
JIOJUHU Ta TPOMaJfHHWHA, HAJaHHAM COL{iaJIbHUX MOCAYyT); B3a€EMOBIJNOBIAANbHICTb
(ycBifoMIeHHS OpraHaMU BUKOHABYOI BJIa/IU Ta iIHCTUTYTAaMH CHiJIbHOI BiINOBiAA/IbHOCTI
3a piBeHb IX B3a€MOJii);  BiAKpUTICTb Ta Mpo3opicTb (3abe3neyeHHs oOpraHamMu
BUKOHABYOI BJIaJU AOCTYINY iHCTUTYTIB J0 iHpopMalii).

TakuM YMHOM, NMTAaHHSA 3aXUCTY | OXOPOHU MNpaB JIIJUHU i TpOMa/isHUHA Habpaiu
JOMIHYIOYOrO0 3HA4yeHHd [JJd aAMIHICTPAaTUBHO-IIPABOBOI HAyKW Ta IOBCAKJEHHOI
aZIMiHICTPpaTUBHO-IIPABOBOI AifAJIbHOCTI.

Y uboMy 3B'I3Ky mepej, aJMiHiCTpaTUBHO-NPABOBOIO arjioMepalji€l MocTaao K
MiHIMyM /iBa IMTaHHA LW0/0 3a6e31e4YeHHsI aHOHCOBAHOTO JOMiHyBaHHS NpaB JIIOAWHU Y
JOKTPUHAJIbHOMY 1 MNpPaKTUYHOMY JepKaBOTBOpeHHIi. [lo-mepiie, e BU3HA4YeHHA
Cy6'€KTHO-IHCTUTYIL[iOHAJILHOTO CKJaJy HOCIIB BifMOBiJHUX KOMIETEeHI[ii; MO-JApyTe,
dbopMyBaHHS opraHisalniliHO-NIPaBOBOr0 NPOCTOPY AJs IX QYHKIiOHYBaHHS.

Ha cporogHimHiA 4ac QyHKIi0 OXOPOHHU i 3aXUCTy NpaB JHJWHA peani3yloTh:
Cy6'€eKTH BIJIMBY HA BJIACTUBOCTI MPaBOBOI AOKTPUHM; iHCTUTYLLiOHAJbHO-CTPYKTYpPHI
YTBOPEHHS, 10 peasi3yloThb CBOI KoMIeTeHIii B cpepi 3abe3neyeHHsI MpaB JIOAWHU i
rpoMa/iIsHUHA; Jilep>KaBHi HeZlepKaBHi iIHCTUTYLIT; cy6'€KTHU caMo3axucTy!

@opMyBaHHSI OpraHisalilHO-MPaBOBOr0 NPOCTOPY AJd IX QYHKLIiOHyBaHHSA
3[IMCHIOETbCS HU3KOK HOPMATHUBHUX akTiB. lle, Hacamnepes, 3akoHu "llpo ngepkaBHi
coljia/ibHi CTaHAApTU Ta JAepKaBHi coriasbHi rapanTii?, "[Ipo couiasbHU#M Jiajor B
Ykpaiuni"3, "l[Ipo conjanbHi mocayru"4 i "HanioHanbHa cTpareris y cdepi npaB JitoguHN ",

[IpulHATTS 3a3HayeHUXx (Ta IHUIMX) HOPMATHUBHHUX AaKTiB Oy/J0 CIPUYUHEHO
00'€KTUBHOI HeOOXiZHICTIO Yy poO3po6JeHHI 1 NpaKTUYHOMY BTiJIeHHI coLiaJibHUX
3000B's13aHb, CTAHAAPTIB, rapaHTil, HOPMATUBIB Y cpepy OXOPOHHU i 3aXUCTy NpPaB JIIOJAUHU
1 HEYXUJIBHOTO JoJiep>KaHHA BinoBiAHMX HOpM KoHCTHUTYLII i 3aKOHIB YKpalHU.

BoHMU cTany BU3HAYa/IbHUMU iMIlepaTUBAMU Jlep>KaBHOI COLia/IbHOIL MOJITUKHU AJI4
3abe3nevyeHHs MOTpe6 JIIOJAMHM B MaTepiajJbHUX Ta JAYXOBHUX OJiaraX, a TaKoX AJis
dopmMyBaHHSA QpiHaHCOBUX peCypCiB, 110 CIPSAMOBYIOTbCS Ha IX peasisaliito.

3okpeMa, Ha 06'€JHaHHSA CYCNiJIbCTBA y NWUTAHHSAX LIHHOCTEN MHpaB i CBOOOJ,
JIIOJMHY, 10 3a6e3MevyyloTbCs Ta 3aXUILATbCS HAa OCHOBI NpPUHIMIIB piBHOCTI Ta
HeJMCKpUMiHalii, cnpssMoBaHa "HaijioHasbHa cTpaTeris y cdepi npaB J0AuHU".

1 KosmakoB B. K. Ilonarra mnpaBoBoro camo3axucty. CydacHUMH CTaH Ta IepCIeKTUBU PO3BUTKY
aAMiHicTpaTUBHO-IpaBoBOi HayKHU. K.: ABaHnoct-npum. 2011.276 c. C. 117-119.

2]lpo pmepkaBHi coljia/lbHI CTaHJAPTU Ta JiepXKaBHI conjajbHi rapanTii: 3akoH Ykpaimu Ne 2017-III Big
05.10.2000. BigomocTi BepxoBHoi Pagu Ykpainu, 2000, Ne 48, cT.409.

3Ilpo couianbHu# Aiasor B YkpaiHi: 3akoH Ykpainu Ne 2862-VI Big 23.12.2010. BigomocTti BepxoBHoi Pagu
Ykpainy, 2011, Ne 28, cT.255.

4[lpo conjanbHi nocayru: 3akoH Ykpainu Ne 2671-VIII Bix 17.01.2019. BiromocTi Bepxosnoi Pagu, 2019, Ne 18,
cT.73.

5 HauioHanbHa ctpaTeris y cdepi npaB nwoauHu: 3aTBepkeHa YkaszoM [Ipesugernta Ykpainu Ne 119/2021 Big
24.03.2021. Odiniftnuit BicHuk Ykpainu. 2021. Ne 26. Ct. 1257.
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BoHa 3o0cepemxeHa Ha pO3B'sI3aHHI OCHOBHUX CHUCTEMHHUX Hpob6JsieM y cdepi
3abe3neyeHHs], peasi3alii Ta 3aXUCTy npaB i CBO6O/ JIIOJAMHA B YMOBaX HOBUX BUKJIMKIB,
1110 MIOCTAJIU epes CyCliJIbCTBOM.

[lepenbaveno, o ii peaniszaniss 3/jilCHIOETbCA 32 27 CTpaTerivyHUMU HaINpsIMaMH,
cepeJ, IKMX, 30KpeMa: 3anobiraHHs KaTyBaHHIO Ta »KOPCTOKOMY NOBO/KEHHIO 3 JIIOJbMU;
3abe3neyeHHs] MpaBa Ha COpaBe/JIMBUU cy/i; 3abe3nedyeHHs] CBOOOJU MHUPHUX 3i0paHb Ta
00’e/lHaHb; 3amnobiraHHs Ta MNPOTHJiA AUCKpPUMiHaLii; 3abe3neyeHHS pIBHUX MpaB i
MOXJIMBOCTEHN >KIHOK 1 4YOJIOBiKiB; MPOTH/AiA AOMallHbOMY HAaCUJbCTBY; 3abe3ledyeHHs
npaB KOPiHHMUX HAapoJiB 1 HaliOHaJbHUX MEHILIWH; 3a0e3MeyeHHs MpaB [AUTHHY,
€KOJIOTIYHUX ITpaB TOLLO.

TakuM 4YMHOM, JIIOJAUHOLIEHTPU3M aAMIiHICTPaTHBHOTO IMpaBa 3a0e3MevyyeThCs
IIJISXOM KOHIleHTpalil mpuTaMaHHUX [ L€l raay3i 3aco6iB Ha y/JOCKOHaJIeHHi, Mo-
nepiue, AiAJBHOCTI IHCTUTYLiOHAJIbHO-CTPYKTYPHUX YTBOPEHb, L0 peasi3ylTh CBOi
KoMIeTeHIii B cdepi 3abe3neyeHHs TMpaB JIIOAUHU 1 TpOMajsHUHA; MO-Jpyre,
OopraHisaniHO-MpPaBOBOr0 MPOCTOPY, Ha SKOMY Ili YTBOpPEHHsS 3JiMCHIOITb CBOI
NpaBo3axUCHi PyHKIILil.

Pe3ysibTaT TaKoro y/J0CKOHaJIeHHSI BOAYA€EThCA y eBOJIOIii CHCTEMHOTO MigXoay /0
3abe3mneyeHHs] NpaB i CBOOO/ JIIOJIMHH, Y3TO/XKEHOCTi /il opraHiB Jiep»kaBHOI BJaJU Ta
MiCLIeBOI'0 CaMOBpsAYyBaHHS, I'POMaJisIHCbKOrO CyCHiJIbCcTBa W 6i3Hecy Ta CTBOPEHHS B
YkpaiHi epeKTHUBHOTO MexXaHi3My peaJiizallii Ta 3aXUCTy MpaB i CBOOO JIOJUHHU.

Kosaav M.B., k.io.H, npog. 8.0. 3asidysaua
Kagedpu admiHicmpamueHo2o npasa, npoyecy
ma wmumHoi 6e3neku Hagua/bHO-HAYKOB0O20
IHcmumymy ekoHOMIYHOI 6e3neku ma MumHoi
chpasu Hepcasrozo nodamkogozo
YHIgepcumemy

JesiKi NMTaHHA 040 A0 BIUVIMBY JIIOACLKOr0 ¢aKTOpy B YIPABJIIHCBKY AiA/IbHICTh
BiTHOCHO KepyBaHH CIIpaBaMM CyCHiJIbCTBA Ta JepPKaBU

Posrnsiparoud mnpo6JsieMy BIUIMBY JIIOJUHU sK Ji€eBoro cy6’ekta ¢QpopMyBaHHS
[UBIJIi3alliMHUX BiITHOCUH HA JAaHUM 4ac PO3BUTKY JIIOJCHKOI CIiJIBHOTHU Ha 3eMJi, Aa iy
BcecBiTi, Ha Hally AYMKY CJiJj JOCUTb BUBXXEHO MiJIUTH [0 MMTAHHA PO MicLe i poJb B
HAyKOBUX J0CJi/PKEHHSX TaKOMy pEeHOMEHY COlliyMa IKUM € «/1100CbKuUll hakmop» i iioro
BIIJIMBY Ha YIIPaBJIiHHA ClIpaBaMM CYCIIiJIbCTBA Ta JepKaBU.

JIioacbkuil paKToOpy 3araJbHOMYy pO3yMiHHI BHU3HAYa€TbCA $K CYKYIHICTb
OCHOBHMUX COL[ia/IbHUX AKOCTEH JIIOJUHH, AKi iCTOPUYHO CKJIAJUCA B CyCHiJabCTBI. [lo HUX
HaJIeXKaTh L[IHHICHI OPIEHTUPH, MOPaJIbHI IPUHIIAIIM, HOPMU TNOBEIIHKHY, KUTTEBI IJIaHHU,
piBeHb 3HaHb Ta iHPOPMOBAHOCTI, XapakTep TPY/JAOBUX Ta COLiaJbHUX HABUYOK,
YCTAaHOBKU Ta ysBJEHHS MPO OCOOHUCTO 3HAYMMi €eJIEeMEHTU COILiaJIbHOTO »KUTTS —
coljiaJibHy CNpaBeAJIMBICTb, NpPO MpaBa i CBOOOAW JIIOJUHU, NPO TPOMAASIHCbKUU
060B's130K[1, c. 68-72].

Januii ¢pakTop 3 mo3ulil BijoOpakeHHS Y J0BiKOBO JOKTPHUHAJBHUX JKepeJiax
TPAKTYETbCA $K cnenyddiyHe BHU3HAYEHHS QYHKIIOHYBaHHS JIIOJUHU Yy CUCTEMH
COIliaJIbHUX, €KOHOMIYHHX, BHPOOHUYMX, HAYKOBO-TEXHIYHUX, OpradisaniiHo -
YIpPaBJiHCbKUX Ta IHIIKUX BiJJHOCUH, Ta TaKUX BiJHOCUH, IKi XapaKTepU3YIOTh JIOJUHU AK
Cy0’eKTY AisiIbHOCTI y pi3HUX cdepax cycniJibHOTO XUTTSA. BriuB /t0oACcbKOTo GpakTopy Ha
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YCHOILIHICTh BUpPILIEHHA 33a4a4 COLIiaJIbHOIO €KOHOMIYHOrO pPO3BUTKY CYCHiJIbCTBA Ta
JlepKaBU MOB'AA3aHO 3 MiJABULIEHHSAM POJIi JIIOACBKOr0 BIJIUBY fIK MOCTIMHO IeHEpy4H
JhKepeJsia pPO3BUTKY JIACTBA Ha LLIAXY JOCATHEHHS MOT0 [JUBIJII30BaHOT0 Iporpecy.

Jltoacbkuil GaKTOp € JKepesioM pPO3BUTKY JIOJCTBA B HANpPsIMKY JYXOBHOIO
3pOCTaHHA JIIDJWHU BiIHOCHO 30arayeHHs il HOBUMM 3HAaHHAMH, OTPUMAHHAM BUCOKOTO
piBHA npodeciiHUX 3HaHb, YMiHb Ta HaBUYOK. Lli BUMOrHy 10 4jieHa JIIOJACBKOI CHiJIBHOTH
CTaBJATbCA He TiJIbKM TapMOHIYHUMHM yMOBaMU pO3BUTKY OCOOMCTOCTI, ajle U €
HEOOXiAHMMH TiACTaBaMHW aKTUBHOI y4yaCTi KOXHOro TMNpeACTaBHHKA coljiymMa B
YAOCKOHAJIOCTI BCiX CTOpPiH cycnisibHOro XUTTA [2, c¢. 359]. B npakTu4Hid NJOLIMHI
JIIDJCbKUN QaKTOp pO3IIALAETLCA B CEHCI NPUMHATTS JIIOJUHOK Pi3HOr0 poAy pilleHb B
KOHKpEeTHIN cuTyalil, B TOMy 4YMCJIi | yIpaB/IiHCbKUX pillleHb 10 Pery/Jl0BaHHIO CIIpaBaMHU
CyCHiJIbCTBA Ta JeprKaBH, B TOM e Yac K CYKyIHICTb NIeBHUX AIKOCTEH 0COOUCTOCTI.

€MHOr0 BU3HAYEHHS MOHATTS «JIIJCbKOTO GaKTOpy» HeMa€. Y 6araTbox raayssax
3HaHb Ta cpepax npodeciiHOI AiIBHOCTI € HOT0 CBOS iHTepHpeTallis.

Haii6inbiioi yBaru npuaiiseTbcs JioJAcbkoMy GakTopy y chepu 3abe3neyvyeHHs
6e3MneKrn 0COOUCTOCTI, > KUTTEAIAIBHOCTI CyCHiJIbCTBA Ta JlepkaBy, y chepi BUKOPUCTAHHA
Cy4aCHUX TEeXHIKO - IHHOBAL[IMHUX TEXHOJIOTIY, B YNpaBJIiHHI CIpaBaMH CyCNiJbCTBA Ta
Jep>kaBy; y dopMyBaHHi i ¢yHKIioHyBaHHI 36poiHux Cus YKpaiHu i B njiomy, i 1i
060pPOHHO-NIPOMUCJI0OBOT0 KOMILJIEKCY; a TaKOX 3anobira”Hi i npotufii kopynuii Ta COVD
-19 Ta B IHIIUX BaXJINBUX NUTAHHAX CYCIIIJIBHO — I€p>KaBHOI'O 3HAYEeHHS.

Axwo akueHTyBaTH yBary Ha chepy BUPOOHHUITBA TO [OBiJJHUKOBO aHa/JiTHU4HI
JoKkepesia, 30kpeMa HaykoBe BigaHHa «EHUOuksonefis 6i3HecMeHa, €KOHOMIcCTa,
MeHe/PKepa», 110JJ0 BUSHAYEHHs MOHSATTS «JIACbKUU paKTop [desioBeueCKUU daKTop]|»
TJIyMa4uUThb L€ MOHATTS SIK CYKYIHICTb COCO0iB BIJINBY HAa €KOHOMIUHY Jlil/IbHICTb, TAKUX
BakeJsiB K pi3sMyHa eHepris, MOTHUBAllisl, CTaBJeHHS [0 POOOTH OCOOUCTOCTI, piBeHb il
kBaJslidikaliii Ta 0CBiTH, 3JaTHICTb 0 epeKTHUBHOI OpraHisalii AisJIbHOCTI, @ TAK0>X BMiHHS
KepyBaTH [islJIbHICTIO NiJJlerJiuxX i 1ie 6e3/i4 xapaKTepHUX O3HaK, fAKi NpHUTaMaHHI
JIOAUHU y il noBcakAeHHOMY OyTTi. Jltoacbkuii daktop nopsaj 3 ¢akTopoMm 3emJsi Ta
KalliTaly HaJIeXXUTb [0 OCHOBHUX paKTOpiB BUpoOHULTBA[3, c. 339].

B To#i e 4yac AKIIO0 TOPKATUCA NUTAHHSA BIPOBA/PKEHHS TEPMiHY «JIIOJCbKUU
dakTOop» B HAyKOBUW JUCKYpC, TO CJiJi 3a3HAa4YUTH, 110 BIeplle BUKOPUCTOBYBATH
HOHATTSA «IOJACbKUA PakTop» po3nodanu 3 KiHug XIX cTopiyds, KOJM CTajJu BUBYATH
NPUYMHUA BUHUKHEHHS aBapiil Ta kaTacTpod Ha 3a/i3HUYHOMY TPAHCHOPTi Ta B aBialii,
sKi Bilo6pasu/iMCh B MpPaKTHU4YHIN AisgyabHOCTI. Tak, 3 1970-Ux poKiB MOCTA€E NMUTAHHA
BIJIMB «JIIO/ICBKOTO PpaKTOpy» y TeXHOreHHiN cdepi, B 3B’A3KY 3 TUM, 1110 Ha ek yac 75 %
BCiX Ha/I3BUYalHUX MO/Jil OyJI0 BUNHEHO BUKJIIOYHO 3 TEXHIYHUX NpPUUYMH. Lig TeHeHLisA
NOSACHIOETBCA TUM, 1110 KIJIBKICTh TEXHIKM HEYIIMHHO 3p0OCTaJia, a CaMa BOHA TEXHOJIOTIYHO
yCKJaJHIOBaach. [I[py4yoMy NpUYMHOK aBapiii CTAHOBUWJIMCA Ille He BUBYEHHI TeXHIi4HI
BiZIMOBHM Ta NOpYyLIEHHS.

3 1boro NUTaHHSA JAJ1s 3aMo0b6iraHHs aBapiil MOKpalyTh OCBITY, KBasidikalito ocib,
10 YNpPaBJAKTb TEXHIYHMMU NPUCTPOAMH, IMPOTe LI MOXKJIMBOCTI BiACTyNmaJu Bij
PO3BUTKY CaMOl TeXHIKHA Ta TEXHOJIOTiH il BAKOPUCTAHHA. fIK 3a3Ha4al0Th AOCHIJHUKUA Ha
noyatky XXI cT. B cdepi ekcmayaTanii 3a/i3HUYHOTO TPAHCHOPTY YKpaiHU uepes
JIIJCbKUM PaKTop BifdOyBaeThcs 6isbil, Hixk 80 % TpaHcnopTHUX NOAiH [4, c. 7-8]. B cdepi
eKcryaTalii aBianiiHoi TexHikd y XX CT. OfHI€0 3 NPUYMH aBiallilHUX MOAIA CTAaHOBUB
TeXHIYHUH cTaH Jjitaka y 50 %, a pewrta 50 % npunajaay Ha JIIOACbKUM paKTop, OJHaK
y>ke Ha novyatky XXI cT. e cniBBigHOMEHHS cTaHOoBUJI0 10 mpoTu 90 % [5, c. 21-22].

[IpoBogsAYM pmocnipkeHH y LbOMY HamnpsMKy HiMelbKMM mcuxoJsior ['yro
MioHcTepOepr 3amoyaTKyBaB TaKe MOHSATTS, K «OCOOUCTICHUM akTop», MHiJ SAKUM
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pO3yMisIMCA MOMUJIKOBI Ail JIIOAWUHU MTiJ YaC KepYBAaHHA JIITAKOM. Y NOCHIPKEHHAX JeAKUX
BUEHMX IiJi «OCOOUCTICHUM (HaKTOPOM» BHU3HAYAETHCA IHAMBIyaJbHUU BIJIMB JIIOJAWHU
(ocobucTocTi) Ha HeBAAauy (MoAi0), TOOTO «IKOACBKUNA QaKTOp» — BIJIUB Ha I[I0 MOJil0
BITHOCHO BCiX MOXJIMBUX YYAaCHUKIB [IEBHOTO MIPOLIECY.

[lepmoocHoBOIO 0cOOUCTICHOrO GaKTOPy CKJIaZaku TaKi XxapaKTepHiI O3HaKH, fKi
OyJiu MOB'sI3aHi Mi>Xk CO60I0 B TAKOMY CHiBBiHOLIIEHH], KOJIK 3MiHaA O/iHi€l BeJie 10 MEBHUX
3MiH iHIIMX, a 1e: a) OiosioriyHa; 6) mcuxoJioriyHa; B) coujasbHa. Ilig 6ios102iuHoN0
CKJIaIOBOI0 Ha TOM 4ac y»Ke pO3yMiJid TeHOTHUI Ta GeHOTHI JIOJAUHHU. K0 reHOTUll OyB
HE3MiIHHOK BeJMYMHOI0 i 4Yac BCbOTO JKUTTS, TO QEHOTHI, 110 BU3HAYAETHCS
30BHIIIHIMU ¥ BHYTPILIHIMHA O3HAaKaMH (@aHATOMiIYHUMHM, Pi3ios0TiYHMMH, 6i0XIMIiYHUMU
TOLL0), TOOTO BiH MOe 3MIiHIOBAaTUCA Ha MPOTA3l BCbOro KUTTA. [lcuxos02ivHa ue
CYKYIHICTb NMCUXIYHUX MPOLECIB, MCUXIYHUX BJIACTUBOCTEM, ICUXIYHUX CTAHIB, ICUXIYHUX
yTBOpeHb. Takul CTaH MoOe OyTH pe3y/ibTaTOM YCNaJKyBaHHS, a TaKoX (GOpMyBaHHSA
Woro B mpolleci KUTTEAISANIBHOCTI ocobuctocti. BiH 6e3mocepelHbO BIJIMBAa€E Ha
COPUUHATTS HAaBKOJIUIIHBOI AiMCHOCTI, HAa Npale3/1aTHICTb i MOBEJiHKY JIIOJUHH Ta iHIIe.
Coyia/sbHa CKAa[0Ba JIIOJWHU BIJIMBAE 3 iI COLlia/IbHOrO 0TOYeHHS. BOHO, y 3a/1€2KHOCTI Bif
BiKy JIIOJJUHH, YMOB KUTTEAISANIbHOCTI, XapakTepy npodeciiHol JislIbHOCTI TOLL0, MOXe
3MiHIOBATH il CBiIOMiCTb (0COOHUCTY MEHTa/IbHICTB) [6].

Cnipg ©6paTu O yBary, L0 PO3BUTOK CYCHiJILCTBA MiZIBULIYE POJb JIIOJCHKOTO
dakTopy, AKUH BIJIMBAE Ha OCOOGJIMBOCTI i TEMNHU PO3BUTKY CYCHiJIbHOIO OYTTS OKpeMoil
0COOHCTOCTI SIKi MPOSIBJASIOTHCA B YCiX acleKTax ii »KUTTEAISAIbHOCTI, 0COGJIMBO B KPU30Bi
nepiogd, Ta Ha eTamnax HAKICHUX NepeTBOpPeHb CYCHiJIbHUX CTpyKTyp. Tomy ciif
BpPaxoByBaTH, IO JIOACBKUNA (QaKTOp MoXe SK NPUCKOPIOBAaTH HOro MPOTrpecHBHUU
PO3BUTOK LIMBIi3alii, Tak i rasbMyBaTH Horo. ¥ 1920-1930-ux pokax y CIIA 3a paxyHoK
NiJIBUILIEHHS] 3apIjiaT, NMpeMidl BJaBasocs BUPOOJATH Oinblle NPOAyKIii, ajle 1e He
BILJIMHYJIO Ha NMiABUIYBaTU ePEeKTUBHICTb BUPOOHULTBA. COLi0/I0TH, 10 IKUX 3BEPHYJIUCS
3a JI0IOMOT 00 BUPOOHUYHUKM NMPOAYKIil, MOpaAuaH IM Gijiblie MOKa3yBaTH JIIOASAM IXHIO
3HAYYLLiCcTh. K10 NpaLiBHUK 6aYUTh yBary Ao cebe, TO MiJBUILYE CBOIO NPOAYKTHUBHICTD,
He3aJIeXHO Bifj yMoB npani. B opraHisanisx 6i3Hecy JitolJuHa MOTUBYETbCS He JIOTiKOI ab0
dakTaMy, a HOUYYTTAMHU.

[lepeBoAAYM acCleKT JAHOrO MUTAHHA Ha Cy4aCHHUM CTaH PO3BUTKY JIKOJCTBA, Ta
NpU3eMJIIOI0YU IX MOTPed ChbOTOJEHHS, MOTPIOHO aKIEeHTYBaTU yBary Ha TOMY, W10
JIIOACTBA CTOITh Mepes BUKJIMKAMM IJIaHETApPHOTO MacuiTaby, 30KpeMa Iie npobJiema
3anobiraHHs NOTEeNJIIHHIO KJIiMaTy Ha mJaHeTi 3eMJis, NpoTU/isa po3noBcropkeHHI0 COVD
- 19, a Tako CTpUMyBaHHS NOBHOMaclITabHoi arpecii Pocii npotu Ykpainu.

AKIIeHTYI04M yBary Ha BIMCbKOBHM CIIpaBM, CTaH fIKOI JJI HALIOi Jlep>KaBU Mae€
CYTTEBUW XapaKTep, CJiJ 3ayBaXXUTH, 110 Yy BIiMCbKOBIM cdepi KaTeropisi «JIHJCbKUU
¢dakTop» TOJIOBHUM YHMHOM BHUKOPUCTOBYETHCS Yy JIBOX 3HAYeHHSX: No-nepuie, .Jis
XapaKTEepPUCTUKU B3a€EMOJii CKJaJHOI CUCTEMU «/1I0QUHA - MeXHIKa» gK TpU4rHa
(meTepMiHaHT, YMHHUK) SKOTOChb S$IBHINQ, HaWyacTilnle HeraTUBHOTO (JIOPOXKHO-
TpPaHCIIOPTHA NpPUTro/ia, aBapis JiiTaka Tollo), i, no-dpyae, ik iHmezpaabHa CyKynHicms i
NOKA3HUK SIKICHUX XApakmepucmuk JH0JCbKo20 CcKAadHUKa 60108020 nomeHyiany
gilicbkosux ghopmysams [7].

BpaxoBytouu nepegbadeHy chepy po3risiay NUTaHb, 110 TOPKAKTHCS JOC/iPKEHHS
BILJIUBY JIIOJCBKOr0 GaKTOpPy Yy CerMeHT BiWCbKOBOi ClpaBH, CJifi BpaXOBYBaTH, 00
BU3HAUYE€HHS CYTHOCTi Ta 3MiCTy KaTeropii «IoAcbKUU ¢GakKTOp» y HAYKOBIiB iCHYE
JeKiJibKa migxomiB.

Tak, B. II. KaumupuH XapakTepu3sye JIOACbBKUI (QaKTOp K peajbHO [ilouy
CYKYyNHICTb  AyXOBHUX 1 QI3UYHUX CUJA  MiAPO3JiJy, 4YacTUHU Ta OKpPEeMHUX
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BilicbKOBOC/IYK00BIiB. HUM CcTBepAKyeTecs, 10 NPOBiJHY poOJib y JIOJACbKOMYy daKTopi
Bifirpa€ f[yxoBHa CTOpPOHA — Te, 1110 IPUWHATO Ha3WBaTU MOPaJbHUM JyXOM BiMCbK (CHJI,
dJs10TY), 0CO60BOTO CKJIAAYy MiAPO3/iay, YaCTUHH [8].

MopanbHU#l [yX — 1Ile JAyxXOBHAa TOTOBHICTb i 34aTHICTb 0COG0OBOrO CKJIaAy
NepeHOCUTH BUIIPOOYBAHHS BiMHH, TATOTH, BTPATH i TPYAHOILi BiMCHbKOBOI CIOYXOH i
Jl00MBaTHCA NepeMOrd HaJ, NMPOTUBHUKOM, YCHIIIHO BHUKOHYBAaTH BiMCbKOBO-CIYXOOBI
3aBJlaHHA. 3a Horo BU3HA4YeHHAM, MOpaJbHUH Ayx Bilcbk (cun ¢uoty) Mae [Bi
B3aEMO3B’s13aHi CTOPOHU: cmamuyHy [ duHami4yHy [8].

CmamuyuHy cTopoHy B. Kamunpun HaznBae MOpasIbHO-IICUXOJIOTIYHUM NOTEHIIiaJI0M
NiZpo3Aiay, YaCTHUHH, K CYKYIHICTb JYXOBHUX MOXJIMBOCTEN 0COG0OBOT0 CKJIaAy, CTYIiHb
MOro moJIiTUYHOI, MOpPaJIbHOI, IPaBOBOI Ta iH. CBIIOMOCTI, KOMIIETEHTHOCTI, BiNCbKOBO-
npodeciiiHOl NirOTOBJEHOCTI, fAKi MOXyTb OYyTH HepeTBOpeHi y $aKToOp JOCATHEHH:
nepeMoru B 0010, BiliHi, BUKOHAHHA BIMCbKOBUMH (GOpPMYBAaHHSIMU INOCTaBJIEHUX
BilICbKOBO-C/Iy?K00BUX Ta iHIIKX 3aBAaHb|[8].

JAuHaMiuny cTOopoHy B. Kamupun Ha3MBa€E MOPaJIbHO-TICUX0JIOTIYHUM
CTaHOM 0CO060BOTO CKJIaAy MiZpo3/iay, YaCTHHH, IK Ty abo iHIYy CTyNiHb peaJii3alii Ta
NPOSIBY MOPaJIbHO-IICUXOJIOTIYHOTO MOTeHI[iaNy BiiCbKOBOCIYKO0BIiB Mi/l 4aC BUKOHAHHS
KOHKPeTHHUX OOMOBMUX M iHIIMX BiMCbKOBO-CNyKO60BUX 3aBJaHb [8]. Taki » morasau Ha
CYTHICTb i 3MicT Jtoficbkoro ¢akKTOpy, Ha MOpPaJbHUN AyX i MOpPabHO-MCUXOJOTIYHUN
cTaHy BUcaoBaOBanuch I1. A. Kopuemuuwm [9], B. . Anewenko [10], a TakoX iHIIMMM.

Ha nymky O. ntoka, toAcbKui GaKTop BiiCbKOBUX GOpMyBaHb — Iie CpOpMOBaHa
06’€EKTUBHOIO [iMCHICTIO iHTerpajbHa €HICTb palioHaJbHUX (MOTHUBALiMHO-BOJLOBHUX) i
YYTTEBUX (emMoOLiMHUX) sIKoCTeu 0c060BOTO CKJIafy, SKi CIIOHYKAaKTh
BiliCbKOBOCJIY?>KOOBIIiB /10 BUKOHAaHHSl BiCbKOBOro 060B’13Ky, BIJIMBAIOTh HA IX CTaH i
NOBe/iHKY, BU3HAYalOTh FTOTOBHICTb 0COO0BOTO CKJIaAy /10 BUKOHAHHS CJIY>K00B0-60M0BUX
3aBJaHb Ta 3aCTOCYBAaHHs B eJleMeHTax 6oHoBoro nopsaaky [11. c. 93].

Ha wMeToposioriyHiii OCHOBI QiocOPChKUX MOJIOKEHb MNP0 palioHaJbHUH |
YyTTEBUU PiBHI ncuxiku JoauHu O. [JIJII0K BU3HAYa€E ABa CKIAJHUKHU JIOACBKOro GpaKkTopy
BilicbkoBUX ¢dOpMyBaHb - MOpa/abHUll JyX i MOPA/ILHO-NCUXOA02IYHULl CMAH 0€0608020
cknady [12].

MeTo0/10TiYHOI0 OCHOBOIO BU3HA4Ye€HHSl 3MICTYy MOPaJbHOTO AyXy i MopaJibHO-
IICUXOJIOTIYHOTO CTaHy 0CO60BOTO CKJaZy B3ATO inocodpcbke TMOJNOXKEHHS MPO
dbopMyBaHHS iHAWBIAyasbHOI CBifjoMOCTi miJ BIOJIMBOM CYCHiJIbHOI  CBiJJOMOCTI,
0COOJIMBOCTI palLiOHaJIbHOTO 1 YyTTEBOrO piBHIB MNCUXIKA JIOJAUHU Ta CTPYKTypa
cycniJibHOI cBifjoMocTi [8].

AHaJsioriyHi MOrJfiAu Ha CYyTHICTB i 3MICT /10ACbKOTr0 GaKTOpPy, MOPAJIbHOIO AyXY i
MoOpaJibHO-IIcUXoJ0ridyHoro ctany MatoTh 10.B. Typuenko, A.B. Cipuii [13].

CTaH BM3HaueHHs DPiBHA JIIOACBKOro (akTopy BilicbKOBUX (GOpMyBaHb (YacCTHH,
Ni/po3/i/iB) BUKOPUCTOBYIOTHCS Pe3YyJbTAaTH OLLiHIOBAaHHSA MOPaJbHOIO AYXY i MOpabHO-
IICHUXO0JIOTIYHOrO CcTaHy ocob6oBoro ckaaay,100 OasbHa IIKajda OLiHIOBAaHHS Ta
YOTHUpHUpIBHEBA rpajalis OTPUMaHUX [OKAa3HUKIB. PiBeHb MopajbHOro Ayxy
JlOCJI/IKYETHCSA 3TiAHO NOJIOXKeHb «MeTO UK OL[iHIOBAaHHSI MOPAJIbHOTO JIyXy 0COO0BOTrO
ckaany» [14, c. 38-124], a piBeHb MOpPaJIbHO-NICUXOJIOTIYHOTO CTaHy BiMCHKOBOTO
NiApO34iy JOCHIIXKYETbCA 3TiJHO NO0JIOKEeHb «MeTOAMKUA OLIiHIOBAaHHA MOpaJIbHO-
IICUXO0JIOTIYHOTr'0 CTaHy oco6oBoro ckaagy» [14, c. 125-190]. 3anexHo BiJj OTpUMaHUX
MIOKAa3HUKIB piBeHb JIIOACBKOro GpakTopy BilicbkoBUX PpopMyBaHb (YacTHH i mifpo3AiniB)
(PJI®) kacupikyeThCA K «KBUCOKHI», «CepeiHi», KHU3bKUN», «3aTPO3JIUBUI».

[HTepnpeTaliss OTPpUMaHUX MOKAa3HUKIB PiBHA JIIOACBKOTO (paKTOpy BilCbKOBUX
dbopMyBaHb (YacTHUH i MiJpo3AiniB, HA AYMKy HAayKOBLIB € Takol: «gucokull» PJI® - 3a
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https://uk.wikipedia.org/wiki/%D0%9C%D0%BE%D1%80%D0%B0%D0%BB%D1%8C%D0%BD%D0%B8%D0%B9_%D0%B4%D1%83%D1%85
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piBHEM MOpa/JbHOrO AyXy 1 MOpa/ibHO-MCHUXOJIOTIYHOTO CTaHy OCOOOBHM CKJIaf, [0
BUKOHAHHA CJy>K00BO-00MOBHUX 3aBJaHb TOTOBUW MOBHICTIO, JOLUJIBHO 3ajJy4aTH Ha
roJIOBHUX HaMpsIMKax [ifl Ta y BU3HAYAJbHUX eJieMeHTax 60MO0BOro MOPSAAKY; «cepedHili»
PJI® - 3a piBHEM MOpa/IbHOTO JyXy i MOpPa/JbHO-IICUXOJIOTIYHOTO CTaHy 0COOOBHU CKJIaJ,
10 BUKOHAHHS CJY»X060B0-00M0OBHX 3aBJlaHb TOTOBUM OOMEXKEHO, JIOLIJIbHO 3aJly4aTH Ha
JpyropsiiHMX HallpsIMKax il Ta y BiINOBiJHUX eJleMeHTaX 60M0BOro NOPAJKY; «HU3bKUU»
PJI® - 3a piBHEM MOpa/IbHOTO JyXy i MOpPa/JbHO-IICUXOJIOTIYHOTO CTaHy 0COOOBHU CKJa,
[0 BHUKOHaHHfl CJaY»K00BO-O0MOBUX 3aBJaHb He TOTOBUH, [JAOLJBbHO 3ajlydyaTH Ha
JIOMIOMDDXXKHUX HamnpsiIMKax Jid Ta B aHaJOTiYHUX eJieMeHTaX O0KWOBOro MOPSAAKY;
«3azposausutl» PJI® - 3a piBHEM MOpaJbHOTO JyXy i MOpPaJbHO-ICUXOJOTIYHOrO CTaHy
0COO0OBUH CKJIAJ AeMOpPali30BaHUH, 3a/1y4aTH [0 BUKOHAHHS CIY>KO60B0O-00M0OBHX 3aBJjJaHb
He PeKOMEeH/yEThCH.

BusHauuTU piBeHb JIOACBKOTO (aKTOpy BiWCbKOBUX (OpMyBaHb (4YacCTHH,
niipo3AiniB) MoXXHa 4Yepe3 3acTOCyBaHHSA «MeTOAWYHHUX peKOMeHJalid 1070
OL[iHIOBaHHS JIIOJICbKOT0 GpaKTOpy BiiCbKOBUX GopMyBaHb» [14].

JlaHi MaTepiaJu TOpPKalTbCA OAHIEI i3 aKTyaJbHUX MpPOO6JieM YKpPaiHCbKOTO
CbOToZleHHsA i IHPOpPMYHOTh NpPO HAYKOBI JOPOOKM HaliOHaJIbHOI HAyKH LI0J0
JOCJIiI>KEHHS UTaHb BIJIUBY JIIOJACBKOr0 GakTopy y cpepi GyHKLiOHYyBaHHS BiliCbKOBO
CIipaBH B YKpaiHi.

HaykoBi gocnigxeHHs AaHol nMpo6JeMu B YaCH ChbOTOJIEHHSI B HAlUM JEp>KaBH €
aKTyaJIJbHUMHU | CBOEYACHUMH, a BIPOBA/KEHHS iX pe3y/bTaTiB y NPaKTUYHY AiJIbHICTb
BilicbKOBUX GOpMyBaHb Oy/Jly MaTH CyTTEBUU BKJIAJ Ha LJIAXY A0 OTPUMaHHS NepeMoru
Ha HallUM CYyNPOTUBHUKOM.
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TumM4YacoBu# 3aXUCT TA CTATyC OlKeHUA AK GOPMHU Mi’>KHAPOAHOTI0 3aXMCTY 'POMaAsAH
YKpaiHu Bij pociiicekoi arpecii B KpaiHax €C

Yepes BiliHy, po3B'sa3aHy Pocieto, 3 Ykpainu Buixanu Bxke moHa/ 7,5 MJIH 0Cib, Le
CTaHOBUTb 17% HaceneHHs Ykpainu. Taka KiJIbKICTh JioZel, 1[0 NOTPeOYIOTh
THM4YaCOBOTO 3aXUCTy abo CTaTycCy OiXKeHLsl — HeabUsAKUN BUKJIMK /i KpaiH EBpomnu.

Tpe6a BiasHauuTH, mwo e y 2001 poui Paga €C mpuiinsna [Jupektuny «IIpo
MiHIMaJIbHI CTaHAAPTHA HAJAHHA THMYacOBOTO 3aXWCTy Yy pa3l MacoBOro HaIJIUBY
nepeMilleHUx 0ci6 Ta MNpPo 3axX0[AM, L0 CHOPUSAITh 306aJaHCOBAHOCTI 3yCUIb MiX
JleprKaBaMHU-4JIeHaMHU 1[0/10 TPUHOMY TaKHX 0Ci6 Ta HeceHHs iX HacaifKiB». A 4 6epe3Hs
2022 poky Paga €C cBoewo Pesosronieo BU3Ha/la HasiBHICTb OOCTaBUH JJi HaJaHHSA
THUMYacOBOTO 3aXUCTy 0c06aM, 110 MOCTPAXKJAIU BiJj pociiicbKoi BOEHHOI arpecii B YkpaiHi,
i TaKMM YMHOM aKTHBYBaJa Ziito JITMpeKTUBHU /15 3aXUCTy YKpaiHLiB[1], ika 3a NpaBOBUMU
XapaKTepUCTUKaMH, He Ma€ O3HaK IMpaMol [il, I IMIUIEMEHTYETbCA B HaljiOHaJIbHe
3aKOHOZABCTBO EBPOINENCHKUX KpaiH 3a YMOB JOLJIBHOCTI. JlaHWKA JOKYMEHT MiCTUThb
Jille MiHiMa/JIbHI CTaHZAPTH 11040 HaJaHHA THUMYacOBOrO 3aXUMCTy y pa3i MacoBOTrO
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HalJIUBY MepeMilleHrux 0cib, siKi pO3LIMPIOITHCS Y HallioHaJIbHUX 3aKOHOJABCTBAX, 3
ypaxyBaHHSIM €KOHOMIYHOI Ta COLjjaJIbHOI CHUTyalil Ko0XHO1I KpaiHUu. OCHOBHUM
npu3HayeHHAM /IUpeKTHBU OyJi0 3HATTSA HaBaHTaXeHHsA Mix kKpaiHamu EC, a Takox
CTBOPEHHfl HAWIUBUJIIMX MOXJIMBOCTEW [JJIA HAaJAHHA I[lepeceJieHUAM CTaTyCy
THUM4YaCOBOTO0 3aXUCTYy i npedepeH1il, 1[0 nepe/0ayeHo 3 HOr0 OTPUMaHHSM.

Tpeb6a 3ayBakuTH, 110 B NpaBi BUKOPUCTOBYETHCA JleKiJibKa TepMiHIB 11040 0OCib,
dKi NOKHJAAITbh CBOI JOMIBKHM Ta 3a//i1 0CoOUCTOI 6e3neku, 6e3MeKd CBOiX AiTed y
BUIA/IKY BiCbKOBOI arpecii, pesiiriiHUX 44 NOJIiTUYHUX NTEPEC/iIYBaHb.

BianosigHo, BUMyHIeHO nepemimeHi oco6u (Internally displaced persons, IDPs) -
e JitoaAu abo rpynu JwjeH, siki 6yJii BUMylLIeHi a60 30060B’s13aHi BTiKaTH ab0 3aJIUIIATHU
CBOI JOMIBKM 4YM Miclii MPOXXUBAaHHS BUHATKOBO JJIs TOrO, 1106 YHUKHYTH eQeKTiB
BilICbKOBOr0 KOH®JIIKTY, CUTyalii MacoBOro HacUJIbCTBA, NOPYLIEHb MpaB JIIOAUHU abo
NPUPOJHUX YU aHTPOINOreHHUX KaTacTpod, fKi He MalTh Ha MeTi OTPUMYBATU CTATYC
OikeHLd | GaXalOThb Mic/asA YCyHeHHS 3arpo3 [JJif iX >KUTTSA MOBEPHYTHUCA [0 BJIACHUX
noMiBok. TepMiH, HaBeJjeHUH BHUIlEe, MOXOAUTb 3 MDKHAPOJHHUX peKOMeHJalikl i He €
0QiliiHO BU3HAaHUM >KOJHOI0 KpaiHOW, TOOTO He Ma€ WPUAMWYHOIO 3HAYEHHS 1 € CyTO
JIeKJIapaTHBHOIO KOHCTaTalielo $pakTy abo OMUCOBOW, a He IOPUAUYHOW JediHili€ero.
Basywouuch Ha mnpuBefeHin Bulle audepeHuianii, MoxHa 3pOOUTU BHUCHOBOK, IO
OTOTOXXHIOBAaTHU NOHATTS OiXeHLd i BUMyIllIeHO NepeMilleHi 0co6u Hi B IKOMy pa3i He
MOXKHa, TaK caMo, fIK i KOpUCTyBaTHCh KOHBEHIIi€l0 Mpo cTaTyc GiKEHLIB /il 3aXUCTy
BHUMYIIIEHO NepeMillleHuX 0ci6. BuMyllieHo nepeMilieHi ocobd He OTPUMYIOTb HisIKOTO
crenjaJibHOTO CTAaTyCy y MDXXHAapOJAHOMY MpaBi, 3aXUCT ixX NpaB OyAyETbCS Ha 3arajJbHUX
NPUHLMIAX | TOJI0KEHHSAX PO MpaBa JOAWHU. /|Jis 3aXMCTy BUMYLLIEHO NepeMilleHuX 0Cio
y MDKHapoJHOMYy IpaBi He IepeAbayeHO KOAHUX CHelia/IbHUX aKTiB, TOMY
NpaBO3axUCHUKAM /JIl 3aXUCTy NpaB Ta iHTepeciB BUMYLIEHO IepeMillleHUuX ocib
JIOBOJJUTBHCS KOPUCTYBAaTUCh BHYTPIlIHIM 3aKOHOZABCTBOM KpaiHM mepecesieHHs abo XK
3araJIbHUMHU IHCTpyMEHTaMU 3aXUCTYy NIpaB JIIOAUHH.

Tpeb6a 3ayBakuTH, 1110 K OKa3ye NPaKTHKa CbOTOJIEHHS KOXKHA KpaiHa Ma€e CBOI
0COOJIMBOCTI y 3abe3meyeHHi TUMYacoBOro 3axuCTy. 30KpeMa, /JlupeKTuBa Mmpo
THMYaCOBUM 3aXMUCT Ji€ y BCix KpaiHax-ujaeHax €C kpim /laHii. BoHa He 3acTOCOBYEThCA y
kpaiHax [lleHreHcbkoi 30HY, Ki He € YwieHaMmu €C (y JlixrenwreliiHi, [lIBeinapii, Hopsgerii,
Icnanpii). OpHovacHo cnenudika BHYTpPILIHbO NepeMillleHUX 0Ci6 MoJiirae B TOMY, 110
nepebyBaloyu Ha TepuUTOpil iHIIOI KpaiHM, BOHU 3HAXOAATHCS IMiJ_ IOPUCAUMKLIEN i
3aXMCTOM CBO€EI KpaiHW, HaBiThb fIKIO caMa JepkaBa i He B CWJjax 3a0e3MeYyuTH TaKUU
3axUCT[2, c. 240]. ¥ 3B’3Ky i3 CKPYTHOI CHUTyalli€l0 Ha TepUTOpii YKpaiHU OCHOBHOMO
NiJICTaBOI0 [Ji1 OTPUMaHHS CTaTycy 0cCo0M, fika MOTpebye THMYacOBOTO 3axUCTYy, €
30BHIlIHA arpecigd Ta iHo3eMHa okynanisd. CTyp6oBaHICTb MiXKHApOAHOI CHiIJIBHOTHU
3YMOBJIOE MPUIIBUJILIEHHA NpPOLEAYpPU OTPUMAHHA BIANOBIZHOIO CTATyCy 3 METOIO
3aXHUCTY.

BaXJIMBUM 3ayBa)KeHHSIM TAKOX € Te, L0 He /110 0momoxcHieamu TNpoueaypy
1110/10 TUMYACOBOI'0 3aXUCTy 3 OTPUMAHHSM CTATyCy OieHLs, AKMHA TaKOX Nepejbaydae
Ha/laHHSl aHaJIOTIiYHUX MpaB Ha MnpoxuBaHHA. OAHak, HabyTTd cTaTycy 0co6u, sKa
NoTpebye THUMYacOBOTO 3aXUCTy, He BUKJ/IYAE MOXJIMUBOCTI y OyJb-AKMHA MOMEHT
3BEpPHYTHUCA i3 BiANOBiZHOO 3a51BOI0 PO OTPUMAHHS CTATYCy OiXKeHIS.

BikeHni - oco6u, Aki «depe3 OOIpyYHTOBaHI MOOOKBAHHSA CTAaTH EPTBOIO
repecsilyBaHb 3a 03HAKOK pacoOBOI HaJIEXKHOCTI, peJiirii, rpoMaAAgHCTBa, HaJIEXHOCTI 10
IIeBHOI COLiaJIbHOI IPYINU YU MOJIITUYHUX NOIJIALIB 3HAX0AUThCA 3a MeXKaMU KpaiHU CBOEI
HallioHaJIbHOI HaJIEXKHOCTi i He B 3M03i KOpPUCTYBAaTHUCS 3aXUCTOM Iii€l KpaiHU abo He
O6aka€ KOpPHUCTYBATHUCS TAaKUM 3aXUCTOM BHAC/iJOK TaKuUX M0OO0IOBaHb; abo, He Maloyu
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BU3HA4YE€HOr'0 IPOMaJAHCTBA I 3HAaX0AAYUCh 32 MeXaMU KpaiHU CBOTO KOJIMIIHBOI'O Micud
NpPOXXMBAaHHA B pe3yJibTaTi NOJIOHUX NOJiNM, HE MOXe YU He 0aka€ MOBEPHYTHUCH [0 Hel
BHACJiIOK TaKuX Mnob6orwoBaHb» [3]. Tpeba 3ayBakuTH, 10 0C06a, L0 3BEPTAETHCH 3a
3aXMCTOM fIK OiXKeHellb, MOXKe MPeTeH/[yBaTH Ha OTPHMaHHS «TyMaHITapHOIr'O MPUTYJIKY»
3riflHO €BpoOIEeNCbKOI KOHBEHLIil 3 NpaB JAWHU. Y [JaHOMY BHUNAJAKYy NPOXaHHA IPO
Ha/ZlaHHS NPUTYJKY MOB’I3aHEe He 3 MOJIITUKOI Jiep:KaBH, y AKid AaHa ocoba MiAAaeThCcs
nepecyailyBaHHIO, a 3 MOpPYLIEHHAM IMpaB JOAWHU. JlepKaBH, L0 NPUEAHAIUCA [0
MI>)KHapOJHOT0 JOr0BOpPY, 3000B’A3YI0ThCS BUKOHYBATH 1Lii 3000B’13aHHSA N0 Bi/JHOIIEHHIO
Jl0 BCiX 0Ci0, 1110 3HaX0AAThCS MiJ, HOTO IOPHUCAUKILIEL.

HeoOxifHO Takox 3a3Ha4uTH, 10 (QyHAAMEHTaJbHMMH TyMaHITApHUMH
NpPUHLWIAMH, Ha SKUX I'PYHTYETbCA 3aXWUCT ODKeHLIB y CBiTIi € HajaHHA 6e3MeYyHOro
OPUTYJIKY Ta 3a60pOHa IPUMYCOBOT0 IOBEPHEHHS.

MixkHapoJJHUM 3aKOHOJABCTBOM BH3HAaye€HO OOCTAaBUHM, 3a SKHMU BHUMYIIEHI
nepecesieHIli MOXKYTb OTPUMATH TUMYACOBUM 3axXUCT: 1. 30poilHUN KOHQJIIKT; 2. cnajaxu
HAaCUJIbCTBA; 3. CUCTEMAaTUYHI NOPYLIEeHHA OCHOBOIIOJIOXKHUX NIPaB JIIOAVHH.

Cboro/iHi yKpaiHIli Ta MOCTIMHO NPOXXUBAO4YM B YKpaiHi MOTpebyoTh OTPUMAaHHS
THM4YaCOBOTO 3aXMCTy B EBPONIENCHKUX KpaiHaX, TaK fIK 3 KO>KHUM JJHeM 3POCTA€ KiJIbKICThb
OOCTPIJITHUX POCIMCHKMMU OKyINaHTaMM 00’€KTIB LIMBIIbHOI iHGPACTPYKTypU YKpaiHH,
3HUIIEHUX J0MiBOK, 3pyHOBAHHUX COLliaJIbHUX 00’ €KTIB TOILIO.

TepMiH TUMYacoOBOro 3aXMCTy CTAHOBUTb OAUH pik (10 04 6epe3ns 2023) Ta ABiui
MOXKe OYTH aBTOMAaTUYHO MOJOBXEHUW Ha LIICTh MICALIB, KO0 He 3HUKHYTb NPUYUHHU
HaJlaHHSl TaKOTO 3axMUCTy, ajle MaKCUMyM [0 oAHoro poky (fo 04 6epe3sns 2024). Ilpu
boMy EBpOKOMicCisi MOXKe 3alpONOHYBaTH abo MPOJOBXKEHHS TepMiHy lie Ha pik (zo 04
6epe3Hsa 2025). 3 1npboro NpuBOJYy HEOOXiJHO aKIeHTyYBaTH yBary Ha TOMY, IO
THMYaCOBUM 3axUCT JJis rpoMajJisiH Ykpainu B €C OyJle NpUNHMHEHHUM MO 3aBEPLIEHHIO
BiliHU B YKpaiHi.

3 UbOro MPUBOJAY HEOOXiTHO 3ayBa>KUTH, 1[0 HAa NPAKTUIi, B OaraTbox KpaiHax
€C(HimeyurHa, XopBaTisl), TiJIbKU Mic/asl OTPUMaHHA TUMYacOBOI0 3aXUCTy 0coba MoOxe
NOoJaTU 3BepHEHHS Ha IMpaleBJ/allTyBaHHS, Lie mepejbadae NMEBHUM 4ac, 110 He Ja€
NpyOyBIIUM NpaloBaTHU i 3a6e3neyyBaTH CBOI CiM'i.

Ocobu, fIKi 0OTpMMaJiu TUMYaCOBUU 3aXUCT, MalOTh IPaBO Ha OTPUMaHHS IPOLIOBOI
ponoMoru. IlifcraBamMmu [yi1 OTpPUMaHHA TpOIIOBOI JOMNOMOTHM €: YMOBa WLI0JI0 He
BUKOPHUCTAHHSA MpaBa NPOXUBaHHA y [IpUTy/IKy Ta He NOJAaHHSA MPOXaHHS HA OTPUMaHHSA
CTaTyCy «Oi>KeHellb», a TAKOXK He MalTh BJIACHUX I'POIIOBUX KOLITIB ab0 A0XO/iB Ha CBOE
yTPUMaHHS, Ta He MAalOTh HiKOTO, XTO 3000B’I3aHUM iX yTPUMYBaTH 3TiIHO 31 3aKOHOM.

Oco6wu 3i cTaTycOM TMM4YacOBOTO 3aXUCTY, 3a BHYTPIillIHIM 3aKOHOZABCTBOM KpaiH
€C, MOXyTb OTpUMATH NpaBo Ha piHAHCOBY JONOMOTY HAa JUTHUHY Ta 3HUKEHY ILJIaTy 3a
JUTSAYUN cajiok. 3asiBa Mpo peasisanio npaB Ha ¢iHAHCOBY AOMOMOry Ha JUTHHY Ta
3HWKEHY IIJIaTy 3a AUTAYUM CaJOK NOJAETHCA [0 KOMIIETEHTHOI'O LIEHTPY COLiaJIbHOrO
3aXHUCTY.

[linBOAAYM BUCHOBOK BMKJIAJ[EHOMY, BBa)KAEMO, L0 HAa CbOTOJHI: Mmo-nepiue, AJs
BUMYILIEHUX IepecesieHliB NiJIbI'M HaAalTbCA TIJIBKYA NicJAd OTPUMAHHA TUM4YacOBOI'O
3aXHUCTY, 1[0 YCKJIAAHIOE 3a6e3MeueHHs JIIo/leH, 10 € BTiKayaMH Bifi BilicCbKOBOI arpecii; mo-
Jlpyre, HaXkasjb, 3HayHa OIOPOKpaTisi, He Y3ro/PKEHICTh pillleHb MiXK KOMIETEHTHUMU
OopraHaMu NpPU3BOJAUTHL [0 HE CBOEYACHOIO OTPHMaHHA THUMYacOBOrO 3aXUTYE Ta
BiZIOBIAHO MiJIbT i TPOIIOBOI AOMOMOrA BUMYILEHUM IepecesIeHIsIM; 0-TPEeTE, TPOIIOoBa
KOMIIeHcallis He MOXe BHUPIIIMTH BCiXx NpobseM Ta BTpaT, 10 3a3HAJU BHMYILIEHI
nepeceJsieHIij.
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[llogo cTaTycy «bixKeHLsI», TO TYyT 3HAYHO CKJAJHIilIA Mpoueaypa Ta iHUIHWN CTaTycC
IJi TpOMaZiiH YKpailHu, 1[0 NepeTHYJU JepxaBHi KopgoHU E€C micasa 24 awTtoro 2022
pOKy. 3yNMHUMOCS Ha OCOOJMBOCTSX NpoOLefypd OTPUMaHHA Ta crenudini npaBoBOro
CTaTyCy, Y4M BiH BiIpi3HAETHCA BiJ IpaBa HAa TAMYACOBUM 3aXUCT.

['osi0BHA pi3HULA 0CIi6, [0 OTpUMaIM TUMYAaCOBUM 3aXUCT B KpaiHax €C Bif cTaTycy
«bKeHLsI» TMOJIATAE B TOMY, L0 CTAaTyC OiDXeHLA - Lie iHAUBiAya/ibHe, TrapaHTOBAaHE
MDKHAapOJAHHMMH KOHBEHIIIMU IpaBo, TOAI AK IpaBO Ha THUMYACOBHUM 3axUCT €
KOJIEKTUBHUM, HAJAETbCA 3a 3araJbHMMU O3HAaKaMU BCiM, XTO 3BepHyBCA HiJ 4Yac
BilicbkoBUX. He MOKHa MaTH 0JHOYACHO i TUMYaCOBUM 3aXUCT i cTaTyc OiXeHIS.

3a OTpMMaHHAM CTaTycy ObXKeHIs MOXKe 3BepHYTHCb 0C00a, fiKa: MOo-Ieplle, MaE
0OrpyHTOBaHi MOOOIOBAaHHA CTAaTH XEPTBOK INepec/iflyBaHb 3a O3HAaKaMM pacH, peJirii,
rpOMaJIAHCTBA, NMOJITUYHUX MOTJALIB; NO-APYre, 3HaXOAUThCA 3a MeXaMH KpalHU CBOEI
HaliOHaJIbHOI HaJIEeXXHOCTI; MO-TPeTE, He B 3M03i, a00 He Ga)ka€ KOPUCTYBATHUCH 3aXUCTOM
CBOEI KpalHU.

CraTyc OixeHLd rapaHTyeE IpaBO 0e3CTPOKOBOTO MPOKMBAaHHA Ha TeEPUTOPIl
BignmoBigHOI AepkaBu. CTaTyc OiDKeHIs Mo)Ke OYTH BiAKJIUKAaHUKA 0Apasy, KoJHU
3'ABJIAIOTBCA JOKa3W, fKi BKa3ylTb Ha Te, 10 € MiZiCTaBU [Js HOro mneperjsjgy, ajue
NpUNIMHEHHS BiMHU B YKpaiHi He Oy/ie aBTOMaTUYHOIO MiICTaBOI0 A1 KOTO N036aBJIEeHHS.

OTpuMaHHA cTaTycy OiXeHI mepejbavyae MPOXOJKEHHS J[JOCUTb TpPHUBAJIO]
aJiMiHicTpaTUBHOI mpouefypu (Bif 6-THM MicsALiB), fiKa pPO3MNOYUHAETHCA 3i 3BepHEHHS
0Cco0U 3 3asBOI0 PO OTPHUMAHHA CTATyCy OiKeHId 10 KOMIETEHTHOT0 OpPraHy BUKJ/IOYHO
Ti€l AeprKaBU, KOPAOH AKOI BOHA Blleplle nepeTHyJsa. B koxHiK fepxaBi EC npouenypa
po3rJis/ly 3asiBU Ma€ CBOi 0COOJIMBOCTI, IK TO, HAIPUKJIaJ, BUJIy4eHHS acnopTy 0cobH 10
3aKiH4YeHHSl 6-TH MICAYHOrO0 CTPOKY pO3rJisgJy 3asBH, 3aO00OpoHa MpaleB/allTyBaHHSA
OpPOTATrOM LbOTO CTPOKY, 3ab0pOHa MNOKUAATH JepKaBy IepeOyBaHHs, 0OOB’sI3KOBe
NPOXXUBAHHSA Y BiZjBeIeHOMY JiepKaBoto Micli (HEMOK/IMBICTb 3HATU KBAPTHUPY YU KUTHU 3
poAxyaMu) TOLLO.

AJie TOJIOBHOIO 0COGJIMBICTIO IPY 3BEPHEHHI 32 OTPUMaHHSAM CTAaTyCy ODXeHL € Te,
110 NPOTAroM 6 MicAliB ocoba He MOXe MpaleBJAllITOBYBAaTUCh, TOKU HJe po3rjsaj il
3asiBM PO HAJlaHHSI CTATycCy ODKeHIsl, HaBiTh, SKIO [0 IIbOTO Yacy ocoba »Kujaa Ta
npaiioBasia B 1[ill JeprKaBi.

OTxe, miIBOJSYH MiACYMOK, HEOOXiZHO 3a3HAYUTH, 1110 TPABOBUM CTATYC 0COOH, IKa
OTpUMaJia CTaTyC «OiXKeHLs» BiIpi3HAETHCA Bif| CTaTyCy «BUMYIIEHO IepecesieHoi 0coby,
fAKa Ma€E TUM4YaCOBUH 3aXUCT B KpaiHi EC» 3a HACTYNIHUMH O3HAYaMMU:

1) TUMYyacoBUM 3aXMCT MOXXHA OTpPUMATH B OyAb-sKik gepxaBi €C (kpim /lanii),
TOAl fIK CTAaTyC OiXkeHLd - TIJIbKW B Till JepikaBi, KOPAOH K01 ocoba MnepeTHyJa BIepLIe.
To6To0 Ha chOroHI - e CycifHi 3 YKpaiHoo Jlep:KaBy;

2) mparneBJalITyBaHHSA AJis 0Ci6, AKi HONPOCU/IM TUMYAaCOBOI'0 3aXUCTy MOXKJIUBE 3
MOMEHTY 3BEpPHEHHSl 3 BiJINOBiAHUM 3aMUTOM, TOAI K JJis OCi0, sIKi 3BEepHYJIUCb 3a
OTPUMaHHSAM CTaTycCy OiXeHIisl, HeJJOCTyIIHOI € OILifl npaueBJallTyBaHHS NPOTATrOM 6
MiCALiB 3 MOMEHTY IIOJlaHHS 3as1BU;

3) oTpuMaBLli TUMYACOBUN 3aXHUCT OCOOU MOXKYTb 6e3MepeliKOJHO B Oy b-IKUU
Yac NOBEPHYTHUCH A0 [epKaBU I'POMAJAHCTBA, a TAKOX IOAOPOXKYBaTH JepxkaBaMu €C
npotsiroM 90 aHiB. Oco6i, sika 3BepHyJIach 32 OTPUMAHHSAM CTaTycy Oi>KeH1is1 3a00pOHEHO
IPOTATOM 6-THU MiCALIB, IOKU PO3IAAJAETHCA il 3adBa NepeTUHATH KOPAOH JepKaBHU
nepe6yBaHHS;

4) npu 3BepHEHHI 3a OTPUMAHHSAM CTaTycy OiXeHIlisl, 0c06a BUMYyIlIeHa OyTH 3/1aTH
CBill macnopT J0NOKU He Oy/ie MPUUHATO pillleHHs IPO OTPUMaHHs cTaTycy 6ikeHus. [Ipu
THMYaCOBOMY 3aXMCTi - IAaCMOPT He BUJIYYAETHCH;
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5) npu oTprMMaHHI TUMYacoOBOTO 3aXHUCTy 0C006a MOXe BJIACHOPYY OOUpPATH KUTJIO
Ha BJIaCHUM po3cyA. HaToMicTe, N0Aal0uUCh HA CTATyC OXKeHLid, IOBUHHA NlepedyBaTu y
LeHTpPi Gi>KeHI1IiB, /e pO3MIlllyIOTb Oi>)KEHIIiB 3 yCbOTO CBITY.
CIHMCOK BUKOPUCTAHUX JpKepeJl
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Cmpeavyoea €.[., 0.10.H, doyeHmka,
3acaysxceHultl npayieHuUK oceimu
Ykpainu, 3asidysauka Kagedpu
3azasbHonpasosux  ducyunjiiH — ma
MINCHAPOOHO20 npasa Odecvkozo
HAYIOHA/IbHO20 YHIgepcumemy IMeHI
I I. MeuHukosa

3aKpinieHHs NPaB JIIOAUHHU B MI0JI0KEHHAX Mi>KHApPOAHOI'0 IPUBATHOIO NpaBa:
OKpeMi acieKTH

B yMoBax rJsio6asizanii pisHuUX cdep CYyCHiJIbHOTO KHUTTSA CBIT CTa€ OiJbll
B3a€EMOIOB'I3aHUM Ta B3a€EMO3aJIeXXHMM. Xo4a TrJiobasis3alisfi NPUCKOPIOE PO3BUTOK
JIIO/ICTBA 3aBJSKU NOCATHEHHSM Yy rajy3i TEXHOJIOTIH, 3ac006iB 3B'I3Ky, HAyKH, TPAHCIIOPTY
Ta NIPOMMCJIOBOCTI, BOHA € HEIPOCTUM MPOLECOM, [I0 IKOTO NOTPiIOGHO MPUCTOCOBYBATUCH, 1
SIKUW CTBOPIOE Cepio3Hi mpobsieMu Ta TpyAHouli. Taki 3MiHM Ta TPYAHOLLi MOXYTb OyTH
NOB'sA3aHi 3 6e3Jiudi0 PakTopiB, HANPUKJ/AJ, 3 KPU30W MNepeMilleHHS JIIoJeh y CBiTi,
NPUKJIAZIOM SIKOI'0 MOXe CJIyryBaTH CYMHUU J0CBIJ yKpalHLiB, BUMYILIEHUX MiCJIA 104aTKy
BilHM B YkpaiHi 24 motoro 2022 poKy NOKMHYTH YKpalHy Ta LIyKaTH NPUTYJIOK 3a
KopZoHOoM. 1 Y 3B'A3Ky 3 1IUM /JepKaBU-4ieHU EBpomnelcbkoro Cow3y BXUIU
6e3npelne/leHTHI 3ax0/M, 30KpeMa: LIBUJKO BBeJHU B Ail0 /JUPEKTUBY NpPO TUMYacOBUU
3aXUCT, 3a0e3MevyuBIIU OiKeHUSM 3 YKpaiHU JOCTYyN [0 COLiaJIbHOTO 3aXHCTy Ta
pi3HOMaHIiTHUX mocayr. 3 4,8 MJIH. YKpaiHCbKUX OiKeHI[iB, 3apeecTpoBaHUX y EBpori,
3,2 MJIH. 3BEpHYJIMCS 32 THMYAaCOBUM 3axUCTOM [1].

[li pakTH cBif4aTh MpO Te, 110 B YacH 3MiH Ta BUKJIMKIB, NOB'I3aHUX, 30KpPeMa, 3
MirpanidiHUMM MpolecaMy, OiJbIIICTh KpalH HaMararmTbCsd iX KOHTpPOJIIOBAaTU abo
KepyBaTH HUMHU 3a JIOIOMOr0I0 Pi3HUX 3aco6iB, cepej; AKUMX BaXKJIMBe Miclle NMOCi/Jal0Th
IpaBOBi 3aC00H, y LIEeHTPI YBaru IKMX 3HaX0ASThCS NpaBa JIIOAUHHU.

3arajibHOBiZJOMO, 10 NpaBa JIIOJAMHU B Cy4yacCHOMY CBIiTi HaOyJu 3arajbHOIo
3HAueHHs i 3HaWLLIM 3aKpinJieHHs B 6araThbOX 3aKOHOJABUMX JJOKYMEHTAaX, HacaMIepes,
Ha MI>KHApOJHOMY piBHi: 3arajibHiu AekJapalil npas J0OAAHUA, MiXKHapOAHOMY MaKTi Mpo
€KOHOMI4Hi, coljiaJIbHI Ta KyJIbTYPHI npaBa, [IakTi npo rpoMafgHCHKI Ta MOJITUYHI ITpaBa,
€Bponeiicbkiii KonBenuii 3 npaB swogunu (gani - €KILJI); inm. 3akpinyieHi BOHM U Ha
HalioHa/sibHOMY piBHi, B OcHOBHOMY 3aKoHi Ykpainu - y Konctutynii (posain 2).

! 32 mamuMu Ynpasninas Bepxosroro xomicapy OOH 1o cripaBax GixeHIiB, o Beilt €Bporti odiwiiiHo 3apeecTpoBaHO He MEHII
4, 8 minpitonis OikenmiB 3 Ykpaiuu. URL: https://www.unhcr.org/ua/46047-unhcr-updates-ukraine-refugee-data-reflecting-
recent-movements_ua.html
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Marouu yHiBepca/ibHe 3HaYeHHS, OyAy4Yd TPaJULiMHO 3aKPiNJIEHO B MOJIOKEHHSIX
BiMOBiAHMUX Trajy3ed MIDDKHApPOJHOTO Ta BHYTPIIIHbOIO HAIl[iOHAJIbHOrO IpaBa Ta
3aKOHOZ,ABCTBa, cpepa mpaBa JIIOAWMHU TICHO MOB'f3aHa i 3 MDXKHApOJHUM IMPUBATHUM
npaBoM. IlpobsieMa 1 6GaraToacmekTHa: II MOXHA pO3rJgAaTd 1 3 MO3ULIH
CIIIBBIJHOILIEHHA TAa B3aEMO/II IpaB JIIOAWHU Ta MIXXHAPOAHOT'0 IPUBATHOTO NpaBa; 1 — AK
BIJIMB IIpaB JIIOJAWHU Ha PO3BUTOK MIXKHApPOJHOrO INPUBATHOIO IIpaBa Ta IMpoLec
IIpaBOTBOPYOCTI AK Ha 3araJibHOMY piBHI, TaK i Ha piBHI KOHKPETHUX iHCTUTYTIB Ta HOpPM;
a TaKOX AK BIIJIMB, Y CBOIO Yepry, M>KHapOJHOI'0 IPUBATHOI'O IIpaBa Ha pe3y/JIbTaTUBHICTb
3abe3ne4yeHHsl NpaB JIIOJAUHU 3a JONIOMOIrOI0 CBOIX HOPM Ta iHCTUTYTIB. OKpeMHUH mJacT
JOCJiIKEHb, 110 NPOBOAATHCS, K MpPaBUJO, 3apyODKHUMU BYEHUMH, NOB'A3aHUM i3
BIJIMBOM MnoJsiokeHb EKIIJI Ha po3BUTOK OCHOBHUX MUTaHb MiXXHAapPOJHOT'O0 MPUBATHOIO
npaBa, OB'A3aHUX 3 MpoOJeMaMU: IPUCAUKLII, 3aCTOCOBYBAaHOTr0O NpaBa 3a J0NOMOTO0
KOJIi3iHHUX HOPM, BU3HAHHS Ta BUKOHAHHS iHO3eMHHMX CyJ0BUX pilleHb [2, c. 20 - 24].
KoxeH i3 Ha3BaHUX HanpsMiB AaHOI Npo6JieMaTUKH 3aCJAyrOBY€E Ha OKpPeEME, ClieljiajibHe
pocaifpxkeHHd. [IpoTe, y Mexax LIMX Te3 MU 3YIIMHUMOCH, y 3araJlbHOMY IJIaHi, HA TMTAHHAX
3aKpillJIeHHA IpaB JIIOJAUHU B OKpPEMHUX IHCTUTYyTax MDKXHApPOJHOrO NPUBATHOTO IpaBa,
cPOKyCyBaBLIM yBary Ha KOJIi3iHHOMYy peryJ/itoBaHHI JleIKUX acleKTiB cpepu ciMelHHUX
BiJHOCHH, OCKiZIbKU caMe 11 cdepa HAWOiIbII TiCHO MOB'SI3aHA 3 0CO00I0 i OXOIJIIOE Ti
BIJHOCHHH, AKI MOXKYTb NiJJIATaTh IPaBOBOMY 3aXUCTY BiANOBIZLHO L0 IPUHLIMILY 3aXUCTy
npaB i cBo6OA JIIOJAWHY, A TAKOXK BHUAIJIMMO KOHIENI[il0 MyOJIiYHOTO NOPSAAKY SK OJJHOTO 3
IHCTUTYTIB MIXKHApOJHOTO NpPUBATHOrO I[paBa, IMOB'"A3aHOro i3 3abe3meyeHHSIM
dbyHAaMeHTa/IbHUX MPAB JIOAUHMU.

Cnig 3a3HA4YMTH, 1O ICTOPUYHO Yy cdepi ciMeMHUX BiJHOCHH Mi>KHApOAHOTO
XapakTepy JOMiHYBaB OCOOMCTHMM 3aKOH YOJIOBiKa, SIKMM MOIIMPIOBABCA Ha 3aMDXHIO
KIHKy Ta yTpuMaHLiB. OfjHaK, 04eBHUAHO, 110 TaKUW CTAaH CIpaB MOPYLIYBaB OCHOBHUU
NPUHLMII piBHONpaBHOCTI. HUHI Llel NMpUHUMIN 3aKpilyieHO y 6araTboX MiKHapOAHHUX
KOHBeHLisx. 30kpeMa, cT. 14 EKIIJI Bka3ye , 1110 «kKOPUCTYBaHHS NpaBaMHU i cBOGOAAMH,
BUM3HAaHMMU B Iil KOHBeHLii, Mae OyTu 3abe3mnedeHO 6e3 OyAb-AKOI AWCKpUMiHalii 3a
03HAKOI0 CTaTi, pacy, KOJIbOpY WIKipy, MOBH, peJiirii, NOJITUYHUX Ta iHIIKUX IepeKOHaHb,
HalliOHAJbHOr'0 4YH COIiaJIbHOTO IOXO/KEHHS, HaJIeXKHOCTi /10 HallioHaJbHHUX MEHIIWH,
MalHOBOTO CTaHy, Hapo/»KeHHs abo 3a OyAb-IKUMHU iHIIMMHU 03HakaMu» [3]. B pe3ysbTari,
IIMPOKEe BHU3HAHHSA 3a00pOHM JAMCKpPUMiHALil cTaso mifcTaBow JJis 3MiHU B 6araTbox
KpaiHaX, NepeBa)XHO 3aXi/lHOEBPONENCbKUX, OCOOMCTOr0 3aKOHy y cdepi ciMelHHUX
BilHOCHH, nmo4ynHawyu 3 70-80-x pokiB 20 crositTa. B YkpaiHi, i paHiue, i cboro/Hi,
KOJIi3iliHe peryJ/iloBaHHSl BiJHOCHH MDX NMOAPYXOKAM BUXOJUTH 3 PIBHONPABHOCTI CTaTeu
Ta nepejbayvya€e 3aCTOCYyBaHHS [0 HUX ab0 3aKOHY IXHbOT'O CIIiJIBHOTO MiCls MPOKHMBaHHS,
abo 3aKOHY IXHbOI'0O OCTAaHHBOTO MicCIifl IPOXKUBAaHHS, ab0 3aKOHY MiCLsl pO3IJAAY CIOpPY
[4, cT. cT.cT. 60-61]. Hapasi Takuil camuil mifgxif, xapakTepHud 1 npu po3pobii
MiDDKHAapOJHUX KOHBeHLiM (Hanpukisaj, [aa3bkoi KOHBeHIii NOpo MmpaBo, 10
3aCTOCOBYETHCS /10 PEXKHMIiB BJIaCHOCTI oApy»xxks, 1978).

OaHUM i3 Mpo6JsieMaTUYHUX MUTaHb y paKypci 3abe3nedyeHHs NpaB JIOJUHUA NpU
peryJitoBaHHI CiMeMHUX BiIHOCHH Mi>KHApOJHOT0 XapaKTepy € BUOIp 3aCTOCOBHOTO MpaBa
Jlo BiJHOCHH 6aTbKa Ta AWTHHH, Hapo/pKeHol mo3a uuio6oM. Ak BijoMo, 100 LbOTO
NUTaHHA Ji€ JudepeHiloBaHUN KOJIi3iHHO-NIPaBOBUM MiAXiJ: 110[0 YCUHOBJIEHHS 4Yy»KOI
JAUTUHU 37e06iJblIOro Jii€e 3aKOH YCUHOBJOBaya (fAKLIO0 HJeTbCAd MPO OJHOOCIGHOrO
YCUHOBJIIOBaya) abo OCOOMCTUH 3aKOH MNOAPYHGKA (AKIO JAUTUHA YCUHOBJIIOETHCS
noJipyxcksiM). BojaHoyac, 1010 YCHHOBJIEHHSI CBO€EI JUTUHU (y3aKOHEHH:), WIO0
TPamsSETbCS, KOJM 6aTbKO 3 MaTip'to He TMepebyBalOTh Yy MLLIKOGI, Hal4vacTime
BPaxOBYETHCSl 3aKOH Miclle3HAaXO/J KeHHSI MaTepi, 110, B JeAKHUX BUMAJKaX, MOXe OyTHU
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NpOSIBOM JUCKpPUMIiHALII 11040 6aThKa JUTUHU (HanpUk/aaj, cT. 19 (2) BCTYyNmHOro 3aKOHY
no I'TY). [IpoTe noJsiokeHHS PO rapaHTil0 3aXUCTY MPUBATHOTO TA CiIMEWHOI0 KUTTS CT. 8
€EKILJI moxe OyTH 3acTOCOBAaHO B MOAIOHMX BUMNAAKaxX, 3 ypaxyBaHHAM JOTPHUMaHHA
iHTepeciB gutuHU (3 cT. 5 [IpoTokony 7 no EKILJI), To6TO 6aTbKO JUTHUHHU, HAPOKEHOI
nosa uwio60oM, 3Moke BHUMaraTu 3actocyBaHHda EKIIJI gsia BigMoBM y 3acTocyBaHHI
JAUCKpPUMIHALIMHOI KOJII3IMHOI HOPMHU .

Cdepa npaB JIOJAMHU CYTTEBO BIJIMHYJIA TAaKOX i Ha PO3BUTOK Ta GOpPMyBaHHHA
HU3KU IHCTUTYTIB Ta NOHATH MIXKHApPOJHOrO IPUBATHOrO IIpaBa, cepef AKUX CJiJ
BUJIIMTHU: yO6JIYHUN NOPAAOK, IHCTUTYT IMYHITEeTY iHO3€MHOI iep>KaBU Ta Mi>XHapOJHUX
opraHisaniy, aJbTepHAaTUBHI KOJIi3iMHI HOpMM Ta KOJI3iMHUK NPUHLUN lex benignitatis,
IHCTUTYT HaliOHAJIBHOTO PEXUMY, iIHCTUTYT HalOi/b1IOr0 COPUAHHS TOLLO, 1[0 3HAWILJIU
BifloOpa)KeHHs Yy MOJIOXKeHHAX MIDXXHApOJHOIr0 NPUBATHOTO NMpaBa Pi3HUX HalLliOHAJbHUX
IpPaBOBUX CHUCTEM Ta 3aKpilJIeHHd y 3aKoHax, KOAUQIKOBAaHMUX aKTaX, MIKHapOJLHUX
KOHBEHIIisIX.

Cepen mnepesiiueHUX 0COGJIMBa pOJib y 3abe3MevyeHHi NpaB JIIOJUHU HaJleXUThb
IHCTUTYTYy 3acTepe)XeHHsI Mpo NyOJIiYHUM MOPSJOK, CYyTh SKOrO MOJSAra€E y BiAMOBI Bif
3aCTOCyBaHHS HOPMH iHO3e€MHOTI0 MpaBa Ha TiHl mijcTaBi, 1o Ii 3acToCcyBaHHS NpU3BeJo 6
Jl0 pe3yJibTaTiB, SBHO He CyMiCHUX 3 MyOJIilYHUM MOPSJIKOM JeprKaBH, B CyAi IKOI cipaBa
po3riagaeTbcd. Lle 3HaXoAMTh 3aKpillJieHHd HAa 3aKOHOZABYOMY PiBHI, HANlpUKJaj, y cT. 12
3akoHy YKpalHM Npo MDKHaApoJHe NpHUBaTHe IpPaBoO, Ka MICTUTBh 3acTepeXeHHS IIpo
nyoJIiYHUM TMOPSJOK, BiANOBIAHO A0 SIKOTO «HOpPMa IpaBa iHO3eMHOI Jep>kaBU He
3aCTOCOBYEThCH, AKILO iI 3aCTOCYyBaHHA NPU3BOAUTH 0 HACAIAKIB, ABHO HECYMICHHUX 3
OCHOBaMM NpaBonopsaAKy (my6JivyHUM nopsakoM) YkpaiHu « [4, c. 12]. He3Baxkatrouu Ha
HEeBU3HAYEHICTb 3MICTy NOHATTS NyO6JiYHOTO NOPAJKY, HOTO MeXi MOXKYyTb OyTH 6araTo B
YoMy OKpecJieHi 4iTKillle 3a ;0NOMOTo0 cpepu npas JIOJUHHU, IPO 110 CBiAYUTH, 30KpeMa,
BU3HAYeHHS MyOJIIYHOTO MOPSAAKY, BUKJIAJEHOro B po3'scHeHHi [lieHyMmy BepxoBHOro
Cyny B IlocTaHoBi «IIpo mpakTHUKy po3rasaay CyLaMH KJIONOTaHb PO BU3HAHHSA pilleHb
iHO3eMHHUX CyAiB Ta apObiTpaxiB i Npo cKacyBaHHSl pilleHb, yXBaJleHUX B MOPAAKY
MI>)KHapOJIHOTO KOMepILilHOro apb6iTpaxky Ha TepuTopii Ykpainu» Big 24.12.1999: «Ilix
ny6JiYHUM TOPSJKOM HaJIeXXUTb PO3YMITH MNPaBONOPSAJLOK JepaBH, BHU3HauyasbHI
NPUHLMIIM Ta 3aCajiy, sKi CTAaHOBJISATh OCHOBY CGOpPMOBAHOrO B Hill Jlafy (cTOCyrThCo ii
He3aJIeXXHOCTI, I[iJiCHOCTI, CaMOCTiHHOCTI 1 HEZJOTOPKAHHOCTI, OCHOBHUX KOHCMUMYYIliHUX
npas, ce0600, 2apaHmiti TOILO)».

[lizcymoByro4y, caij NiKpecgauTH, 10 NpaBa JIJUHHU - IXHE [paBOBe 3aKpilJieHHd
i HaliBakJ/IMBillIe - peaJii3aljisi BUMararThb M0/JaJbIIOr0, OiJbII IIMO60KOT0 AOCHIKEHHS Ta
0OTOBOpEHHS He TIJIbKU Yy MeXax TpaJULinHUX Tajly3ed Mi>KHAapOoJHOT0 Ta HaLliOHAJIbHOTO
IpaBa, a ¥ 3 ypaxyBaHHSIM Takol cneludiyHoi raaysi npasa, sK Mi>KHapoJHe NpPUBATHE
npaso. Ha 1e, 30kpeMa, 3BepTatoTh yBary aBTopu KoHuennii oHoBiieHHA LIK Ykpainy, aki
HaroJIOWYITh Ha TOMY, 110 «I10JI0KEHHS YKPAlHCbKOT'0 3aKOHO/aBCTBA PO MiXKHAapOJHe
IpyvBaTHe MpaBO MOBHMHHI OYTH «IepeBipeHi mpaBaMHu JIIOJAWHU» Ta B pa3i moTpebu
IeBHOI Mipol ajanToBaHi A0 Toro, mo6 YkKpaiHa BUKOHyBajJa CBOi MiXXHapo/Hi
3000B'a3aHHA 3a EKIIJI Ta iHIUMMU IHCTPYMEHTaMHU B LIAPUHI JIIOACbKUX MpaB» [5].
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MeToao0/10riyHe 3Ha4YeHHs PimieHHa €EBponercbKOro cyay 3 npas JIWJUHHU 040
aJIbTEPHAaTUBHOI'O BUPIiLIEeHHA cniopy y cnpaBi «KomnaHis «PereHT» npoTu YKpaiHu
(3aaBa Ne773/03) Bia 3 kBiTHA 2008 poKy

IloctaHoBKa npo6seMu. Jlrogcbka npupoza [1] Ta OYTTEBUHM yCTpiil JI0OJCHKOIO
cBity [2] cyuinbHO cynepeusauBi. lle mopomxye mnepMaHeHTHi  KOHQJIKTH
HaWpi3HOMAaHITHIIIOTO XapaKTepy, KOTpi MOTPebyOTh iX aZleKBaTHOTO BUpimeHH:. s
pO3B’sA3aHHS NepeBaXKHOI OiNbLIOCTI BUAIB LMX KOHQJIKTIB Ta CHOpIB JIOJCTBOM YyXe
BHUpOOJIeHI Oinbll abo MeHII Ai€BI iHCTpyMeHTH. HalyHiBepcasbHIiIMM cepej, HHUX
NPOJIOBXKYE 3aJUIIATHCA Hapasi Aep>kaBHe CyZ04MHCTBO. [I[poTe Bce 6i/bllly KOHKYPEHIil0
WOMYy CKJIaZIal0OTh BIPO/JOBXK LOHAKNMEHIIE OCTAaHHIX MiBCTOMITTA aJlbTEPHATUBHI METOAU
BUpIillleHHs cropiB. BoHM mepeayciM 3allOBHIOKOTH Hilli, e NpaBOCyAAs BUSBJSETbCS
HeepeKTHBHHM YU HABiTh HEMOXJIMBUM. HopMaTUBHY 6a3y [/l [UX METO/iB CKJIaJal0Th
B mepuy uyepry Hblo-Mopcbka KOHBeHI[ifi Mpo BH3HAHHA Ta BMKOHAHHA ap6iTpaKHHX
pimrenb 1958 p., Maa3bka koHBeHLis npo yroau Ta BUbip cyay 2005 p., a 3 BepecHs 2020 p.
o Hux popanaca Konsenuia OOH npo MiXXHapoAHi yroau 1040 BperyJl0BaHHA CIIOPiB B
pesysbTrati Megianil (CiHranypcbka KoHBeHLid 3 Megiauii). /IBi nonepeHix nignucaxi ta
paTudikoBaHi YKpaiHo10, a TpeTs TaKOX NiJjI1caHa, 0/|HaK lLie He paTudikoBaHa.

[IpoTe, sk 3’sicyBa/siocs, HUMU OXOIJIEHO lie JAaJieKO He BCi MJIaCTH CyCHiJIbHUX
KOHQJIIKTIB Ta cmnopiB, fIKi NOTPeOYIOTh CBOTO LIMBIJi30BAaHOr0 BPETYJ/IIOBAaHHS, OJHAK
IOKH 1110 MPOJOBXKYIOTh 3a/IMIIATUCA y CBOEPiIAHIN «Cipiii» (HeZOCTaTHbO BperyJbOBaHIN
HOpPMaTHUBHO) 30Hi. OZjHy 3 TaKUX IKICHO BUOKPEMJIEHHUX He BPeryJibOBaHUX HOPMAaTHUBHO
y HaJIeXkHiH Mipi KOHQJIKTIB CKJIa[al0Th CIOPU Cy0’€KTIB MiANPUEMHHUIIBKOL AiJIBHOCTI,
10 CTajJM NpeJMeTOM po3risay MiKHapoJHUX KOMepLUiHHUX apO6iTpaXHUX CyZAiB.
«HaliBy>kuuM» MiclleM 1bOTO CHOCOOYy BHUpILIeHHS1 CHOPIiB MPOJOBXKYE 3aMIIATUCH
npob6seMa 3abe3nedyeHHs BHUKOHaHHA pimleHb MKAC. Ilpo wne, 30kpeMa, cBifgyaThb
[loctraHoBa BepxoBHoro Cyay Big 24 BepecHs 2018 poky, cmpaBa Ne 785/1018/18,
npoBaxeHHs Ne61-19417AB18 [3], [loctanoBa BepxoBHoro Cyay Big 29 nucronaza 2018
poky, cmnpaBa Ne¢ 760/5924/17, npoBamxeHHsa Ne61-16760CB18 [4], I[loctaHoBa
BepxoBHoro Cyay Big 06 cepnni 2020 poky, cnipaBa Ne 796/165/18, npoBa/ikeHHs1 Ne 61-
7288AB20 [5].

AHaJsioriyHa cuTyalliss MOXe MOBTOPUTHCS i3 3abe3MeYeHHsIM BUKOHAHHS pillleHb
1010 COPiB Ta KOHQIIKTIB, NpUHHATUX Ha ocHOBI CiHranypcbkoi KOHBeHLiI 3 Megialiii,
OCKIJIbBKM y 4YacTUHI nepwid II crtaTTi 3 HAeTbca npo HactynHe: «KokeH y4yacHUK
KoHBeHLii 3abe3nedyye BUKOHAHHSI MUPOBOi YroAu BIiJANOBiAHO A0 BJIACHUX NpPaBUJI
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npoueAypH i Ha yMoBax, 3a3HayeHUX y 1ii KouBeHuii» [6]. A 3rifHO L€l k KOHBeHLI 11e
TakKi X MNpaBuWJa, fKi 3aCTOCOBYIOTbCA /[Ji 3abe3nedyeHHS BHUKOHAHHA apOiTpaKHUX
pillieHb.

MOX/IMBICTh BXUTTS CyJaMd YKpaiHM 3a06e3nedyyBajbHUX 3axX0/iB 1100
BUpIlleHHSl TMTaHb PO BU3HAHHA | BUKOHaHHA pimieHHA MKAC nepesnb6ayeHa HopMaMu
paTudikoBaHUX MiXKHAPOAHUX KOHBEHIIIM Ta AOTroBOpiB, fKi, 3rilHO YaCTMHU MNepLIOol
crarTi 3 KoHcTUTyLil YKpaiHy, 4aCTUHU TpeThol cTaTTi 447 LIMBIIBHOTO NpoLEeCyalbHOIO
KOZeKCy YKpaiHy, ctaTTi 9 3akoHy Ykpainu «IIpo Mi>kHapoAHUUN KOMEPLiHHUN apOiTpaxK»,
a TaKOXX paTU(}iKOBaHUX YKpaiHO M>)KHapOJAHHUX IPAaBOBUX aKTiB (0 NpUKIALy, YaCTUHU
yeTBepTOi cTaTTi 6 EBpoNerchbKOI KOHBEHI|iI MpPO 30BHIMIHbOTOPTOBEJbHUN apbiTpaxk
1961 p., cT. 6 Heo-Hopcbkoi koHBeHIii Mpo BM3HAHHSA Ta BUKOHAHHA iHO3€MHUX
apbiTpaxHux pimenb 1958 p.) cTasu yacTUHOI HaliOHAJLHOTO 3aKOHOJAaBCTBa. [IpoTe,
K y»Ke OyJi0 MOKa3aHO BUIe, MOXKJIMUBICTb lLe He 3aBXJU CTa€ AiMcHicTio. HeBXUTTA
cyfaMu YkpaiHM 3axofiB 3abe3nedyeHHs I[030BY HEPiAKO YCKJIAJHIOE 1 HaBiTh
YHEMOXJIMBJOE BUKOHaHHA pimeHb MKAC, 1o HEraTUBHO I103HAYAETbCA Ha
Mi>)KHapOJAHOMY NyOJIYHOMY NOPAAKY Ta CyIPOBO/PKYETHCS 3HAYHUMHU penyTaliiHUMU Ta
IHIIMMU BTpaTaMHU AJid YKpalHU 4K JepKaBu. B cBOro 4epry, BITYM3HAHI | He TIJIbBKU CyLHU
3arajibHOI OPUCAUKIII HepiAKO MOACHIOKTH BJIACHY MACUBHICTh ILIOJA0 BXWUTTA HUMHU
aKTUBHHUX 3a0e3MeyyBaJibHUX 3aXO0/[iB HEIHTErpOBaHICTIO Y KJACUYHY CYJIOBYy CHUCTEMY
Jlep>KaBU MD>)XHapOJAHUX KOMePLiNHUX apOiTpaKHUX CYAiB, TUM, L0 Lii CYyAU HE € «CyAaMH,
BCTAHOBJIEHMMH 3aKOHOM», a MpeTeH3ii CTOpiH apOiTpaHOTO pO3rJsgJly He MalThb
XapakTepy IX «IMBIJIBHOTO TMpaBa», pPAAOM IHIIMX YWHHUKIB. 30KpeMa, Npo Ie
3a3Hayvya€eTbcd y pimeHHax ECIUI [7, m. 201].

Y 3B’13Ky 3 BUIlI€eBUKJIaJlEHUM BBaX)KAEMO 3a He0oOxifiHe HaBecTH pimeHHs ECILJ npo
aJibTepHaTUBHE BUpillleHHSA cnopy y cnpaBi «kKoMnaHiss «PereHT» npoTu Ykpainu» (3asBa
Ne 773/03) Big 3 kBiTHA 2008 p. Ak 3a3Ha4a€ThCA y JaHOMY pileHHi, o Cyay 3BepHyJ1acs
KoMIlaHig «PereHT» 31 ckapror Ha HEBUKOHAaHHf B INOpYyLIeHHA NyHKTy 1 crarTti 6
€BponencbKOI KOHBEHIII i3 3aXUCTy MpaB JIIOJUHU i OCHOBOIOJIOXKHUX CBOOOJ, a TaKOX
cratTi 1 Ilepmworo mportokosy no KonBeHuil pimeHHA MiXHapoJHOro KOMepLiMHOTO
apbitpaxkHoro cyay npu ToproBo-npoMucioBii mnasati Ykpainu Bijg 23.12.19998 p.
3adBHUK, 30KpeMa, CTBep/pKyBaB, o0 pimeHHda MKAC He BHUKOHyBajsiocsd 4Yepes
HEBUKOHAHHSl BJIACHUX OOOB’A3KIB JepKaBHOK BHUKOHABYOK CJAYXK0010 i y 3B's3Ky i3
HAOyTTSAM 4YMHHOCTI 3akoHOM YkpaiHu «IIpo BBeJjeHHSI MOpaTOpil0 Ha HPUMYCOBY
peanizanito MadHa» Big 29.11.2001 p. 3a ckapramu cy6’€KTiB rocnojaproBaHHS Ta
HamnoJIITaHHSIM HapoJHUX JenyTaTiB YKpalHU ILedl 3akoH Oy/J0 mepeBipeHO Ha
KOHCTUTYLIIMHICTh Ta BU3HAHO TaKuM, 10 Bignosigae Koncrurtyuil Ykpainu. KCY noscHus,
0 pillleHHS1 CyAiB, sIKi BUMaraju NpPUMYCOBOI peaJsiiszalii MaliHa MNiANPUEMCTB Ta Oy/iv
yXBaJIeHi fIK 0, TaK i MicJs NPUHUHATTA BULIEe3a3HAYE€HOr0 3aKOHY, He aHYJKTbCH, a
3a/JIMIIAKTBCI YUHHUMH, NMPOTe IX BUKOHAHHSI MPU3YNUHAETbCA A0 4Yacy, KoJu Oyje
3Hal/leHO JJOCKOHAJIIIINI MexaHi3M peasisalii MailHa miANpUEMCTB-6aHKpPYTIB [8] .

[To3uriia Ypsaay YkpaiHu y iboMy NUTaHHI 6yJ1a 6iJibII BiIBEPTOI0 TAa OJJHO3HAYHOIO.
3okpeMa, Ypsjg Hanosdara, wo nyHKT 1 crarti 6 €EKIIJI B npuHpuni He Moxe
3aCTOCOBYBATHCS 10 ap6iTpaXKHUX NPOBa/KeHb, OCKiJIbKU apOiTpaXKHUH CyJ, CTBOPIOETHCS
3a yroJlol0 MiX CTOPOHAaMHM /JJs1 BUpilleHHs apO6iTpaKHUX NUTaHb. [Ipu yTBOpeHHI
apb6iTpa)KHOro CyJly CTOPOHH, 3a TBepJKEHHSIM Ypsjy, He mepejabdadaiyd 3aCTOCYBaHHSA
nyHKTy 1 ctatTi 6 EKIIJI, a TOMY BiH He MOXe NMOLKPIOBATHUCA Ha IPUMYCOBe BUKOHAHHA
npuriHsaToro CKAC pimeHHs, 1110 HabyJI0 3aKOHHOI CUJIU. YPsiJ, TaKOX CTBEPAKYBaB, 1110 Y
JlaHil cnpaBi He 6yJI0 IPUYMHHO-HACJiAKOBOTO 3B’ A3KY MK ap6iTpa>kHUM NPOBa/PKEHHSAM
y [laHi¥ cnpaBi Ta HACTYIIHUM BUKOHABYUM IPOBA/PKEHHSAM, OCKIJIbKA KOMIIAaHifA-3asBHUK
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HabyJsia MpaBO Ha O/iep>KaHHS BiANOBiHOI 3a60ProBaHOCTI 3a OKPEMUM JOTOBOPOM Bij
10.02.2003 p., asie He BiMOBiAHO [0 pillleHHs ap6iTpa)KHOTro CyAy. YpsJ HamoJisiraB Ha
TOMY, 1110 3asiBa KOMIIaHil «PereHT» HecyMicHa i3 noJyioxkeHHAM ratione materiae EKILL.

Bceb6iuHO npoaHasizyBaBuIid yci 06cTaBuHU cnpaBy, ECIIJI HacamMmnepes, 3a3HAuYMB,
mo crartd 6 EKIIJI He Bukiarwdae ctBopeHHsd MKAC 3aasd BUpilleHHsS CHIOPIB MiX
cy6’ekTaMu rocnojaproBaHHs. binbue Toro, CyoM 0y/10 HaroJoweHo, 10 CJI0BO «CyA» Y
nyHKTi 1 crarti 6 €EKIIJI He Mae T/yMauuTUCAd BHUKJIKYHO fK KJIACUYHUH CY[,
iHTerpoBaHUM y CTaHJAAPTHY CyA0BY cucTteMy aepxaBu. ECIIJI Harosocus, mo MKAC, skuit
3/lICHIOBAaB BHIlle3a3HAaYeHUN KOMepLiMHUX apb6iTpax, OyB «CyJOM, BCTAaHOBJIEHUM
3aKOHOM», OCKUJIbKM BiH JisIB BiANOBiAHO A0 3aKoHY YkpaiHu «[lpo MixHapoaHui
KOMepLiiHUN apbiTpaxk» Big 1994 p., a TakoXX Ha OCHOBI JIETITUMHHUX INpoOLecyaJbHUX
npaBuJ. BignoBigHo g0 uporo 3akoHy Tibku MKAC 6yB ynoBHOBaXKeHUW BUPpIllyBaTH
«CIOPHU MiJNPHUEMCTB i3 iIHO3EMHUMM iHBeCcTULiAMU» [7]. BianoBigHO 0 3aKoHY YKpaiHU
«[Ilpo BuKOHaBYe mnpoBa/xeHHA» pimleHHa MKAC npupiBHIOETbCA 3a CBOE CHUJIOKO [0
pillieHb 3arajibHUX CYAiB i migJsrae 060B’13KOBOMY BUKOHAHHIO [9].

[IppyHuMnoBe 3HayeHHs Mae kKBajidikauiga E€CIIJI mpaBa BHMOru JOTpPUMATHCA
I[UBiJIbHO-IIPABOBOr'0 3060B’I3aHHS K «I[MBiJILHOT'O MpaBa» Cy0’ €KTa ToCIo/laplOBaHHS,
110 HaJeXWUTb BiJMNOBIJHO [0 LUBIJIBHOIO 3aKOHOJABCTBA YKpaiHM Ta 00OOB’I3KOBOTO
BUKOHaHHA. /lo peui, caMe Tak KBaJiQikyBaB Ii IOPUAUYHI KOHCTPYKLII anensuiiHUAN
rocrnozapcbkuii cyz IBaHo-®paHKiBCcbKOI 06J1aCTi, 1110 6yJ10 3a3HAYE€HO Y apryMeHTAaTUBHIN
yactuHi pimeHHsa €ECIIJI. ¥ 3B’sI3Ky i3 BUIEeBUKJIaJeHUM EBPONEWCbKUHN CyA 3 MpaB
JIIOJUHU PEe3OMYBaB, 10 «Ili JOBOAHY € AOCTATHIMU /i1 BUCHOBKY, 11106 NyHKT 1 cTaTTi 6
KoHBeH1ii 3acTOCOBYBaBCS /10 NPOBaJ»KEHHA y Liil cipaBi». 3anepedeHHs Ypsaay YKpaiHu
oysnu BiaxuseHi ECIIJI. Takok Mae NMpUHIUIIOBe 3HAYeHHs oliHka CyJloM TpUBaJIOro
HeBHKOHaHH4 pilieHH MKAC sk «nopymeHHs nyHKTY 1 ctaTTi 6 KoHBeHLiI».

[locunarouyuch Ha BJIaCHY IonepefHI0 MpeneleHTHY mnpakTtuky, €CIIJI Takox
3ayBa)XWB, 110 «BUMOra» MOXe OyTHM NpaBOMIpHO po3liHeHa fK «MaWHO» Yy CBITJi
noJsioxkeHb ctarTi 1 [lepmworo nmportokosy o KoHBeHLjii y BUIIaQJKy, AKILO LA BUMOra
3abe3neuyeTbCsl IPUMYCOBMM BUKOHaHHSAM [10, m. 40; 11, n. 45]. Cys yTOYHUB NPU LIbOMY,
1110 YCTYINKa 60Pry TaKOX MOXKe NMPUPiBHIOBATUCH B MPUHIUII 10 «MaliHa». «bijblie Toro,
- ugetbca y pimwenHi €CILI, - pimneHHA HaliOHAaJIbHUX CY/iB, AKUMHA KOMIIaHil0-3assBHUKA
OyJio BU3HAHO KPEeJUTOPOM Yy MPOBA/PKEHHI L[0/J0 BUKOHAHHS pillleHHs ap6iTpaKHOTO
cyay Bix 23 rpyaHa 1998 poky, cBiguyaTh, 110 KOMIIaHiA-3aABHUK MaJla BUMOTY, fKa
niJijifirajla BAKOHAHHIO Ta sIKa CTAHOBUTb «MaWHO» y ceHci cTaTTi 1 [lepmoro nporokosy
Jo KonBenuii» [8]. Cnuparouuch Ha BullieBukaaaeHe, ECILJI pestoMmyBas, 1110 y laHii cipasi
nyHKT 1 crarTi 6 KoHBeHI1ii 3aCTOCOBYETHCA i 1[0 caMe Koro 6yJio mopylieHo YKpaiHoto.
JlepxaBa Takox nopyiuuiaa crattio 1 [lepumioro nporokosny go KonseHuii. BctaHOB1eHHA
dakTy BHIe3a3HAUYEHUX MOpYlIeHb CTajJo CaMO MO co6i cHpaBeAJIMBOI0 i BOAHOYAC
JIOCTaTHbOW caTUChAKILi€ y YaCTUHI BiJIIKOAYBaHHS MOpAJbHOI IIKO/JAM, IKOI 3a3HaB
3asBHUK [8].

BignosigHo 0 yactuHu nepiol ctatti 9 KoHcTuTynil Ykpaluu Ta 3aKoHy YKpaiHu
«[lpo BHKOHaHHA pilleHb Ta 3aCTOCYBaHHA MpaKTUKUA EBponeucbkoro Cyay 3 mnpas
aroauHu» piieHHs E€CIIJI € 060B’A3KOBUMU [1J1s1 BUKOHAHHS YKpaiHo0. 3a3BHUYail JOMiHYy€E
BY3bKMU MifxiJ 0 po3yMiHHA noHATTA pimeHHsa ECILJI, BigmoBiAHO [0 AKOro pilleHHA
Cyny ne-dakTo 3BOJUTHCS [0 HOro pe3osIIOTUBHOI YacTUHU. MOX/IMBO, caMe TOMY Yy
BUIe3a3HAaYeHOMY  3aKOHI  BITYMU3HAHUM  3aKOHOJABellb  aKLEeHTyBaB  yBary
NPaBOKOPUCTYBauiB Ha HeOOXiJHOCTI BUKOHAHHS He JIMLIEe PEe30JIIOTHBHOI 4YaCTUHHU
pimenHsa Cyay, aje W Ha 3acTOCYBaHHI HOro npelefeHTHOI NpPaKTHUKH, NepeayciM
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apryMeHTaTUBHOI 4acTUHU pimieHb Cyay. [Ipo ne nzaetbcs, 30kpeMa, y craTtTti 13 gaHoro
3akony [12].

BucHOBKHU. fIKIL0 pe30/Il0TUBHA YacTUHA ycixX pimweHb E€CIIJI, He AUMBAAYUCH HaA IX
HelepeciyHy MeTOL0JI0TIYHY 3HaYyLiCTh K I0JI0KEeHb NpeLeeHTHOI CYL0BOl IPAKTUKH,
BCe-TaKM B Ileplly Yepry Ma€ KOHKpeTHe NpaBOBe 3HAaYeHHS, CIPSIMOBaHe Ha BUPIilleHHS
IeBHOI NpaBOBOI MpOO6JiIeMH, TO B apryMeHTAaTHUBHINM 4acTuHi BaacHux pimeHp ECIIJI
3aCTOCOBYE WIMUPUIKMHM miaXiJ, ¢opMy/t0€e NpaBOBi BUCHOBKKM Ha OCHOBI OCHOBOIMOJIOXKHUX
€BpPONENCbKUX IiHHOCTeH, nepeayciMm niHHocter EKIIJI Ta eBpomneicbkoro my6J/i4yHOTO
NOPAAKY, BUPOOJIsiE apryMeHTaTUBHI MaTpULi aHasli3y cynepedsMBOi NpaBOBOI AiACHOCTI
B LIiJioMy, 36arayye NpaBoBY JOKTPHUHY MeTOJOJIOTIEI TJyMadeHHs, a Cy[0BY NPAKTUKY
MEeTO/0JIOTIEI 3aCTOCYyBaHHA IPUHIMILY BePXOBEHCTBA IIpaBa fAK cupaseauBocTi. Came B
bOMY MoJisira€e 3HayeHHs1 TayMmadeHHs1 ECIIJI moHATTSA apbiTpaKHOro cyay sK CyAay,
«BCTAHOBJIEHOI'0 3aKOHOM» Ta TAaKOTO, L0 BifgnoBigae nyHKTy 1 ctaTTi 6 KoHBeH11ii, mpaBa
BUMOTHU CIJIaTH 3a00PTOBAHOCTI SIK «1IMBIJIbHOTO» MPaBa, 10 BiNOBia€ HalLliOHAJIbHOMY
3aKOHO/JIaBCTBY Ta TPMBAJIOTO HEBUKOHAHHS pillleHHS apOiTpaXKHOTO CyAy, He3aJIexKHO Bif,
KOHKpPEeTHHUX 00CTaBUH, K NopylieHHs NyHKTY 1 ctaTTi 6 KoHBeHil.
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KpuMinanibHe npaBoCyAAs B yMOBaX BOEHHOIO 4acy

75 pOKiB TOMy MNepHIMKA MiDXXHApOJHUM KpHUMiHa/JbHUW CyJ 3acy[UB HiMelbKHUX
JlifiepiB 3a pO3ropTaHHA 3arapOHULbKOI BiMHU. He3Baxkawuu Ha Te, 10 3 TOTO 4acy B
Mi>KHAapOJHOMY KPHMiHaJIbHOMY MpaBi Bifj0yJsiocsi 6araTo nmporpecMBHUX 3MiH, MpaBoBa
6a3a /i MepeciaiAyBaHHS 3JIOYMHY arpecii 3aJMIIAETbCd HeAOCTaTHboOw. L0 cyMHy
CUTYyallilo MiKpecJuB 30pOUHUN KOHPJIIKT B YKpaiHi.

CtaTtyT MiXKHapOoJHOrO0 KpHUMIHAJbHOTO CyAy, NpUUHATHM y 1998 poui, BU3HaB
arpeciro 3JI04MHOM 1iJ opucaukuieto Cyay, aje BiK/IaB IPUWUHATTA BU3HAYEHHS Ta YMOB
IJs1 Moro peadizarii. Jluie nicas TpuBasioro npouecy neperopopiB y 2010 poui BaaJsiocs
3aBepLIMNTH BHECEHHS IONpaBOK, sKi 3abe3nedyaTb CyJy MNOpaBOBY OCHOBY JJis
nepecsiflyBaHHS 3JI04MHY arpecii. Taka cTpykTypa nepegbadeHa crartero 8bis Cratyty
Cyny. Yxe 28 swoToro, siviie 4yepe3 YOTHUPU JHI NicJg BTOPITHEHHS POCIMCbKUX BiHCBbK B
Ykpainy, MixkHapoHUM KpUMiHAJbHUHN CyZ, OTOJIOCHB, 10 X04Ye I10YaTH PO3CaifyBaHHs. «f]
nepeKOHaHUH, 1[0 € PO3yMHI MiACTaBU BBaXKaTH, 1110 HIOUTO BOEHHI 3JI0YMHU Ta 3JI0YUHU
NpPOTH JIIOACTBA AilicHO Oy BUMHEHI B I[ill KpaiHi», — 3asBuUB npokypop MKC Kapim A.A.
XaH. CiigcTBO po3noyaTo 2 6epe3Hs[2].

CraTtta 8 bis po3pi3Hsie «3/l0uMH arpecii», BU3HaYeHUH y § 1, i «aKT arpecii»,
BU3HaueHUH y § 2[1]. 3s0ouuH arpecii € 3/704MHOM, 3a SfAKUH [epefbavyeHO
BiMOBia/IbHICTL 32 BUYMHEHHS akTiB arpecii. lle Moxe OyTH JiMlle BYUHOK
BHCOKOINIOCTABJIEHOT'O IMOJIITUYHOIO YU BIMCBKOBOI'O YMHOBHUKA, AKMU BU3HAYAETHCA K
«0coba, fKka e(PeKTUBHO MOXKe KOHTPOJIIOBAaTH abo KepyBaTH MOJITUYHUMHU YU
BiiICbKOBUMM [liIMU Jlep>kaBu». BoHO MoJisirae B MJIaHyBaHHI, NiITOTOBIL, pO3M04YaHHi abo
3/liCHEHH] aKTy arpecii. AKTH arpecii nepepaxoBaHi 3rifjHo 3 § 2 y nepeJiiky, ckjafileHOMy
3 pe3oJoniii 'enepanbHoi Acamb6Jiei Opranisauii 06’egqHanux Hauiit. Takoxx Mae 6yTH, 110
el aKT 3a CBO€EK NPHUPOJOI0, CEPHO3HICTIO Ta MacuiTabaMHd € SIBHUM MOpPYLIEHHSM
Cratyty Opranizanii O6’eaHanux Hariii». 3BificM BUMJIMBAE, 10 HEJJOCTATHBLO TOTO, 1110
akT arpecii OyB CKOEHHUH 3a yMOB, fKi [JJ03BOJISIOTb MNPUIMUCYBaTU HWOT0 BUIOMY
NOJIITUYHOMY Ta BilICbKOBOMY CJIy»KOO0BIt0, epesibayeHOMY cTaTTero 8 bis. Lle Takox Mae
O6yTu aBHUM nopyueHHAM CtaTtyTy Opranisauii 06’egHanux Hanii.

Jesiki akTu arpecii, nepesidyeHi B naparpa¢i 8bis §2, cTocyroTbcs pocilicbkoro
BTOprueHHs. CtaTTa 8 bis § 2, TakuM ynHOM, KBaslipiKye K aKT arpecii BTOprueHHs abo
Hanaj 30poMHUX CUJI JiepKaBU Ha TEPUTOPIIO iHIIOI Aep>kaBU i MOB'A3aHy 3 UM BiliICbKOBY
okynanito. Tak camo ctaTTs 8 bis BU3Hauyae sk akT arpecii «6oMbap/lyBaHHSI 30pOHHUMHU
CUJIaMHU Jiep>KaBU TepuTopil iHWOI JepkaBU ab0 BUKOPUCTAaHHA OyAb-sKoi 36poi
Jlep>KaBol0 NMPOTH TEPUTOPII IHLIOL JepkaBu». 3pO3yMiJIO, IO Li ABa aKTHU arpecii MawTb
BiZIHOLLIEHHS 10 POCIMCbKOTO HanaAy Ha YKpaiHy.

BignoBigHO 10 «ejieMeHTIB TJIyMa4eHHA», IPUUHATUX OJHOYACHO 3 BU3HAYEHHAM,
Tpu ¢akKTOpH, a caMe NPUPOJA, CEPUO3HICTb i CTyMiHb, «IMOBUHHI OyTU /JOCTAaTHbLO
BaXKJIMBUMH, 11106 BUIPABAATH BHCHOBOK NpPO «sBHe» mopyiueHHs. XKo/ieH 3 ejleMeHTiB
caM no cobi He MOXe OyTH AOCTaTHIM, 1106 MPOUTH TecT Ha siBHe mopyiueHHs. [lig yac
neperoBopiB CnosydeHi lllTaTy HaMarajucsd BUKJKYHATHU 3aCTOCYBaHHSA CUJIH, AKLIO I
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MeTOl Oy/i0 3amobiraHHs TeHOLUJAy YU IHIIMM MDKHapoAHUM 3j704MHaM. CaMe LUM
aprymeHToM Pociga BunpaBJoByBajia CBO€E BTOpPrHeHHA B YKpaiHy. Y CBOeMy
po3nopsiikeHHi Bij 16 6epe3Hsa 2022 poky MixkHapoaHui CyJ, 3asiBUB, L0 1ie «CYMHIBHO,
mo KonBeH1jia [mpo reHouuj], 3 orJisgjly Ha ii 06’eKT i MeTy, /103BOJISIE OJJTHOCTOPOHHE
3aCTOCYBaHHSI CUJIM CTOPOHOIO Ha TepUTOPil iHLIOI JeprKaBu 3 MeTOI 3amnobiraHHs abo
NOKapaHHs MepeAbadyyBaHOTO TeHOLUAY». X0ueThcs crnoAiBaTucs, o koau CyJ BHUHece
CBOE OCTAaTOYHE pillleHH$, CJIOBO KCyMHiBHO» Oy/ie 3aMiHEHO Ha «HEMOXKJIUBOY.

MixkHapoZHUM KpUMiHaJbHUM CyJl Hapasi € EAMHUM Mi>)KHAPOAHUM KPUMiHaJbHUM
Cy/IOM 3 IOPUCIAMKIiE LO0A0 3JiouuHy arpecii. I[IpoTokosn 3 Manabo HajacTb TaKy
IOpUCAUKLiI0 AQPUKaHCBKOTO Cyy 3 IPaB JIIOUHH, aJie BiH lije He Ha0yB YUHHOCTI[4].

3rifHo 3 PumMcbkuM cratyTtoM, MDKHapoJHMM KpHUMIHAJbHUKU CyJ MOXe
3[IINCHIOBAaTH WPUCAUKLII 1100 TeHOLUMUAY, 3JIOUMHIB MPOTH JIKOJACTBA Ta BiMCbKOBUX
3JI0YMHIB, CKOEHUX Ha TepUTOpil AepKaBU-yYaCHUL], a TaKOXK Ha TEPUTOPIl JepKaBH, dKa
3pob6uJia 3asBy Npo BU3HAaHHA wopucaukuii Cyay, akuil € cnpaBa YkpaiHu. OfHak y
BUIIaJKy 3JI0UMHY arpecii 3aCTOCOBYETbCS Oibll 0oO6MexkeHe MpaBuJio. lle € HacaigkoM
HEeBJaJIOr0 KOMIIPOMICY 3 MeTOK 3aJ0BOJIbHUTH IEBHI Jep:KaBU-y4aCHUL, BKJIHOYAKYU
®paHnito Ta CnosnyyeHe KopousiBcTBO, fiKi XOoTisik 6, 11106 3JI04UH arpecii 6yB MOBHICTIO
BUKJIIOUeHUN 3 opucaukuii Cyay. Takum ynHoM, Cysa Moxke 37iMCHIOBAaTH HOPUCAUKIiIO
1010 3JIOYUHY arpecii Jinlie To/i, KOJIK BiH CKOEHUU Jep>KaBOK-y4YaCHUIIEI), | HABITh TO/|,
JIMILE SIKIO JiepKaBa-ydyacHULs paTudikyBasia BiANOBiAHI 3MiHU.

Harikpaie 6ys10 6 CKOpUCTATUCA MOKJIMBICTIO, CTBOPEHOI0 BiHOIO, /1Sl IEpPeTAsALY
PUMCBKOro cTaTyTy 3 MeTOX 3acTOCYBaHHS 3arajbHOr0 INpaBUJa TEPUTOpiaJbHOI
topucaukiii. Akuo CTaTyT 3aCTOCOBYETBHCA A0 3JIOUMHY arpecii, CKOEHOTO Ha TePUTOPIl
JlepKaBU-y4acHUILi, He3aJIeXKHO BiJ TpoMassHCTBA BUHHOTO, 1je CIIOHYKaTUMe 6araTbox
patudikyBaTu mnomnpaBku. Y HHUHIIHbOMY cTaHi CTaTyTy y WITaTiB MaJjo CTUMYJIB
nignvcaTtyucs Ha 3MiHU. Jlule 43 i3 123 aepkaB-y4acHULb paTU(iKyBasid MONPABKHU 1100
3J104KHYy arpecii. Kpim Toro, Temnu patudikaljii 3HauHO COBi/IbHU/IKCS. 32 OCTaHHI 'ATh
pokiB siniie 11 gepxaB-y4acHULb paTUQiKyBaJH 1ii IOMPaBKH.

Takok € akTMBHaA NpPOMO3Ullis CTBOPUTHU HOBUH TpubyHasn ad hoc, TouyHime ad
hominem. Mu Mor/iv 6 Ha3BaTH KoOro «TpubyHasoM [lyTiHa», noOCKJIal0YKCh Ha CTAaTTIO 227
Bepcanbcbkoro 0oroBopy, fika nepejbaydasia BCTAHOBJIEHHSI MXKHapOAHOI OPUCAUKLIL 11
nepecsiayBaHHs iMnepaTtopa Binbrenbma Il [3]. Asne el npoeKT HOBOro MiXXHapOJHOTO
CyZly HAIITOBXYETbCA HA CepHO3HI IOPUAWYHI NepemikoAu. bo mocrae nmuTaHHA Mpo
BU3HAYeHHS OpraHy, iKUK 61U CTBOPUB Takui TpubyHas. CtBopeHHs Pasoto besneku 6ys1o
6 HalKpallUM pillleHHSIM, OCKIJIbKU 1ie a0 6 11bOMy TpUOyHasy BeJIMKi NIOBHOBaXKEHHH,
K 1e Oysio y BUNaAKy 3 MiXHapoJAHUM KpPUMiHaJbHUM TPUOYHAIOM [AJis KOJUIIHbOI
IOrocnagii Ta Mi>kHapoJHUM KpUMiHaJIbHUM TPpUOYHasioM JJis Pyanu. Ase e CTBOpeHHS
He BHUJAETHbCA MOXJIMBUM, TOMY L0 OYEBHJHO, L0 BOHO HALUTOBXHETbCA HA POCIHCBHKe
BETO, fIKe 3aBaJlUTh LIbOMY. MU MOXeMO pO3IJIAJaTh CTBOPEHHS Ha OCHOBI JJOrOBOpPY 3
OOH, sk e 6ys0 y Bunajaky 3i CrnenianbHuM cyaom Ajs Cbeppa-J/leoHe Ta CrnenjjaJibHUM
TpubyHasioM Jiis JliBaHy. Ajle He 3Ja€ThCS MOXJIMBUM, 1100 ['eHepa/bHUI cekpeTap Mir
YKJIacTh Takui JoroBip 6e3 3rogu Pagu bBesneku. Tak cTasocs 31 CTBOpEHHSIM
CneuianbHoro cyay s Cbeppa-JleoHe Ta CnenjasbHoro TpubyHasy s JliBany. ¥ ubomy
BUIIa/IKy ['eHepa/IbHUM ceKpeTap He 3MIr OTpUMaTH L0 yroJy yepe3 pociicbke BeTo. Tomy
111 pyra MOXJIMBICTb CTBOPEHHS TAaKO0 He BUJIAETbCSA MOXKJINBOIO [3].

KopHa HopMa MiXKHApOJHOIO MpaBa He 3aBa)Ka€ TPyl Jep:KaB CTBOPUTH HOBHUM
TpubyHas. OfHaK TakKUK TpUOyHa He J03BOJIUTH IM POOUTU KOJIEKTUBHO T€, YOI0 BOHU
He MOXYTb 3p0OOUTH CaMOCTIiMHO. 3TiAHO 3 opUCpyAeHLie0 MiXkHapoAHOTO CyAy y clipaBi
Ipo OpZiep Ha apellT, iMyHITeT, BCTAHOBJIEHUN MDXHApPOJHUM 3BUYAEBUM IIpaBOM, He
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JI03BOJISIE  HAI[lOHAJIbHUM  CyJaM CyJAMTH CaMOro TIJIaB JiepkaB Ta  iHIIUX
BHUCOKOII0CA/I0BIiB, HE3a/IEXKHO BiJ| XapaKTepy 3/I0YHHY.

[IpUXUIBHUKHU CTBOPEHHS HOBOT'O TPUOYHATy CTBEP/KYIOTh, 1110 BHOCUTH 3MiHH /10
PuMCcBbKOro cTaTyTy BaXKK0, OCKIJIbKH /Il [1bOT0 MOTPi6HA Mak>ke 0JHOCTAWHICTb JeprKaB-
y4yacHUIb. AJsie HacmpaBZi IXHA NpPOIO3ULiAd CTpaKAa€e BiJ Tiel  nepemkoau. bes
IIMPOKOTO MIXXHAapOJHOI'0 KOHCEHCYCy TaKOMy TpUOyHasy 6pakyBaTUMe JoBipu. AKiio
Oy/le peaJlbHUM KOHCEHCYC UI0J0 Cy[0BOTO Mepec/ifyBaHHS, TO YW He Oys0 6 Kpalie
BHECTHM 3MiHM A0 PuMcbKoro craTyTy i TakUM 4YHHOM TapaHTYBaTH MOMJIMUBICTb
nepeciaiiyBaTH He JiMlIe POCIHCbKUX JifiepiB, a ¥ TUX IHIIMX JlepKaB, AKi B MallOyTHbOMY
MOXYTb 3arp0>KyBaTH MUPY Yy BCbOMY CBiTi?
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AnbTepHaTUBHUM BapiaHT PO3BUTKY peAakuii craTTi OCHOBHOro 3aKOHY PO 6a3UCHi
onepaTUBHI Ta 6I0POKpPaTUYHI NOPAAKM 3a6e3NeYeHHs JOTPUMAHHA Ta
Bi/JHOBJIEHHS IIPAaBOBOI0 CTaTyCy JIOAUHU

O6GrpyHTOBaHUM B OKpeMill [OMNOBiAi aJbTepHATUBHUU BapiaHT pPO3BUTKY
IHCTUTYTy Npe3uJieHTa JepxKaBU, NPOKypaTypyd Ta IHIIMX aHTUJEJNIKTHUX OpPraHiB B
KOHTEKCTi 3abe3neuyeHHs] AOTPUMAaHHS Ta BiJJHOBJEHHS MPaBOBOr0 CTAaTyCy JIIOJAUHU
3alponoHoBaHoO mnpeacTaBUTH [1, c.463-473] B crarTi «bBa3ucHi omepaTHBHiI Ta
GIOpPOKpPATUYHI MOPAAKHA HANWOLIbII e(EeKTHBHOro, pPaLioHaJLHOTO Ta AKICHOTro
nonepeJKeHHsaA NOPYUIEHHA Ta BiJHOBJIEHHS MNOPYLWIEHOro IPaBOBOro CTaTycCy
pi3HUX BU/iB coniocy6'eKTiB» OCHOBHOIO 3aKOHY y TaKil peJakiii :

«1. 3abe3neyeHHs HaJIeXXHO1 peaJi3dalii 6a3UCHOr0 KOHCTUTYLiHHOTO 00O0B'SI3KY
Jlep>XaBu Ta OCHOBHOI CHPSAMOBAHOCTI JiIJIBHOCTI Jiep>XaBHUX OPraHiB MOKJI3JA€EThCA HA
NPOKYpPOPIB Ta BCiX iHIIKX Jep>KaBHUX CAYKOOBIIiB Ta Ha BCiX iHIIUX COI[iOCY6'EKTIB, AKUM
Jlep>kaBa JeJsieryBajia TOBHOBAXX€HHSI Ha 3[IMCHEHHA MEeBHUX HANpAMIB CyCHiJIbHOI
JisIBHOCTI Ta/ab0 BUPOOHUITBA MaTepiaJbHUX 6J1ar Ta/4u HaZ@HHS TOC/YT.

HasBaHni couiocy6'ekTu 3060B'si3aHi Ha BUMoOry kJjieHTa (ocobu, 110 Mae HaMip
3[IMCHUTHU NEeBHe [isiHHS B MeXax BKa3aHoi abo iHIIOI MOB'A3aHOI 3 Hel [islJIbHOCTI)
0e3KOUITOBHO HAZaTU BUYEPIHY MUCbMOBY HWPUAUYHY KOHCYJbTAllil0 3 MPUBOLY
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BiiNOBiHOTO MOPSAAKY Ta/4M 0COOJMBOCTEN NMPABOBOI perjiaMeHTallii Ti€l Jep>kaBHOI ab60
3 JI03BOJIY Jlep>KaBH iHIIOI AislIbHOCTI, Ky BOHHU 3[iMCHIOIOTh, i M€X NMPaBOMipHOCTI NpH
bOMY 3/1iiCHEHHS KJIIEHTOM CBOTO JIiTHHSI.

Axio BHaACAIOK BiAMOBU HaJaTU TaKy KOHCYJIbTallito abo ii HesIKICHOCTI KJI€HT
NOPYIIMB IPAaBOBUM CTATyC IHIIMUX COLIOCY0' €KTIB, KOHCY/JIbTAHT Hece BiIMOBIAHOTO BUAY,
XapakTepy 1 CTymneHda CyBOPOCTiI IOPUAUYHY BiANOBIJAJBHICTBH, y T.4. BiJLIKOJLOBYE Yy
IOBHOMY 00cA3i 3anofifHi 36UTku (isMyHy Ta/4yM MalHOBY Ta/ab0 MNepBUHHY i
BTOPUHHY MOpaJIbHY LIKO/Y; YIYIIEHY BUTOAY ).

2. Han6inbm epeKkTUBHE, paljioHa/IbHE Ta AKICHEe onlepaTUBHE NonepeaKeHHs
NOpYLIEeHHs, a Yy pa3i NOpyILIeHHA - MAaKCUMaJ/IbHO MO>K/IUBE BiJHOBJIEHHA IPaBOBOI'0
CTaTyCy BCiX COL[iOCy0'€KTIB, i HEMUHY4YO0ro NPUTATHEHHS BUHHOI y IIbOMYy 0CO0HU A0
BiANOBiJHOrO BHUAY i XapaKTepy HaJIe2KHOrO CTYIEeHs CYBOPOCTi IOPpHUAUYHOIL
BiANOBiJa/ILHOCTI 3AiMCHIOETBCA HACTYIIHUMU OpPraHaMM abo0 Cy0'€KTaMH BJIAJHUX
IMOBHOBa)KeHb Jep:KaBM Ta LIUIAXOM peaJlizanii TAKUX NOPAJAKIB :

2.1. B onepaTUBHOMY NOPAAKY:

2.1.1. CaMuMM NpaBONOPYIIHUKOM, SIKUH 3 MOMEHTY YCBiJIOMJIEHHS TOTO, 1[0 HOTO
JliIHHS, pilleHHd YU NpPaBOBUM aKT MO)e MOPYLIMTH abo BXXe MOPYLIWB YU MOPYILIYE
NpaBOBHM CTATYC iHIIOIO COLiOCy0'€KTa, 3000B'AI3aHUN HErauHO MPUIMHUTH e AisTHHS
Ta/abo Ji10 11bOro pilieHHs YM PaBOBOI0 aKTa Ta CKaCyBaTH JlaHe pillleHHS Y4 NTpaBOBUH
aKT, YCYHYTH NPUYMHU Ta YMOBH, IO CHPUSAIMA BYMHEHHIO IIbOTO NPABONOPYILIEHHS, Ta
MaKCUMaJIbHO MOX/JINBO BiJHOBUTHU NPAaBOBHU CTATyC MOTEPMiIOro.

2.1.2. BesnocepegHiM ab60 BHIIMM KepiBHUKOM [pPaBONOPYIIHUKA, SAKUH
3000B's13aHUM, 32 HAsIBHOCTI BUKJAAeHUX y M. 2.1.1 wi€ei craTTi 06CTaBUH, HEBiJK/IaHO
BXXUTHU BKa3aHUX 3ax0JiB, AIKIIO IX He OyJIo 3/iliCHEHO YU 0y/JI0 BUNHEHO HeHaJeXXKHUM
YHMHOM ab0 He B IOBHOMY 006Cs13i CaMUM NPaBONOPYLUIHUKOM YH iHIIMMH 0COOaAMHU.

Y pasi HeBUKOHAHHSI BKa3aHUX [Mid KepiBHUKU HeCyTb CoJiJlapHy i3
NPaBONOPYIIHUKOM IOPUAUYHY BiJIOBIJa/JbHICTD.

2.1.3. I[IpoKypaTypoo, Ka /i€ 3a IPUHLUMIIOM €AUMHOHAYaJIbHOCTI, Ta :

2.1.3.1. 3a BJjacHOi iHIiOiaTUBHU LUIAXOM 3JIMCHEHHA HArJfAy 3a TOYHUM,
O/IHOMaHITHHUM Ta HEYXWJIbHUM JOTPHMaHHSAM NpPAaBOBUX aKTiB Oy/b-IKMMH 0CO6GaMH Ta
OpraHaMy, IO 3HaxOJATbCA Ha TEpPUTOpil JepKaBH, Yy T.4. IMPe3UJEHTOM KpaiHy,
napJiaMeHTOM, yps/A0M, OpAMUCTATypolo, CJAIAYOTYpOlo, CyAaMy, MNOyO6JIiYHOTYpOIO,
a/IBOKaTypol0, BUKOHABYOTYpPOI Ta IHIIMMM AHTHJEJIKTHUMMU OpraHaMu, i INOJAaHHA
NpPUIKCY MPaBOMOPYIIHUKY abo KHoro 6e3nocepeJHbOMY YU BHILOMY KepiBHUKY
HEBIJAK/JIAaJHO YCYHYTH NPUYMHHU TAa YMOBH, fIKi CHOPHUAJIM BUYMHEHHIO NPABONOpPYLIEHHH,
NPUNUHUTU HE3aKOHHE JisHHSA Ta/abo0 /jit0 IPOTUNIPABHOTO pillleHHS Y¥ MPaBOBOTO aKTa,
MaKCHMaJIbHO MOXJIMBO BiZJJHOBUTH NOPYLIEHUW MPaBOBOI CTAaTyC MOTEPIHIJIOro, a TaKOXK
HNOPYLIMTH BiZjIOBiZiHE CYyZJOUMHCTBO 3 METOK HEMUHYYOI'0 MPUTATHEHHS 0COOHM, BUHHOI Y
TaKOMy MOpPYyUIeHHI IPaBOBOTO CTATyCy MOTEPIHIJIOro, A0 BiANOBIAHOrO BUAY 1 XapakKTepy
Ta HaJIEXXHOTO CTYIeHA CyBOPOCTI IOPUANYHOIL BiANIOBIJa/IbHOCTI Ta HETAWHOTI'O YCYHEHHA
OpUYMH Ta YMOB, IO CIPHUAJU BYMHEHHIO JAHOTO IPaBONOpPYIIEHHH, a TaKOoX i3
HalpaBUTH MaTepiaju B NyOJi4YHOTYpPY Ta a/jBOKATypy AJs M0Ja/IbIIOT0 CyNpPOBO/PKEHHS
y Ljil cnpaBi iHTepeciB BiZjIOBiZHO moTepnisioi Ta nepecsilyBaHOI 0CO6U.

2.1.3.2. Y pasi 3BepHeHHs MOTEPMIJIOro Y4 B MOTo iHTepecax iHII0i 0cOO6U BPpyYUTH
NpaBONOPYLIHUKY abo Horo 6e3mocepeJHbOMY 4YHM BHUILOMY KepiBHHUKY MpUIHUC i3
BUKOHAHHAM BUMOT, BKa3aHux y 1. 2.1.3.1 njiel craTTi.

2.2.Y GIOpOKpPaTUYHO NOPAAKY :

2.2.1. lllIAXOM YCHOro Y4 NHUCbMOBOI'0 3BEpHEHHA NOTEPIiJIOro Y4 B MOro
iHTepecax iHIIOI 0cO6M 0(B) :
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2.2.1.1. MpaBonopymHHKa a60 #Horo 6e3nocepejHbLOr0 YW BHILIOro piBHA
KepiBHHUKY, i3 BUMOrOl0 BHKOHATH HEBiJKJaJHO 4M, NPU HalMi, y MeXaX pPO3yMHOIO
TepMiHy, Aii, BKa3aHi y 1. 2.1 uiel cTaTTi.

2.2.1.2. IIpoKypaTypH, i3 BUKOHAHHAM HEK BXXe Ha NiJCTaBi JAHOrO0 3BepHEHHA
NOTEePIIJIOr0 Y4 B MOro iHTepecax iHIIOI 0co6M BcCix Aid, nepegbadyeHux . 2.1.3.1. wiel
CTaTTI.

2.2.1.3. [ly61ivyHOTYpH, fKa Jli€ 32 IPUHLUIOM €IUHOHAYaJbHOCTI Ta OTPUMAaHHA
npaliBHUKaMU 3apo6iTHOI MJaTH Ta/abo iHIHKX 6Jar TiJIbKU BiJ Jlep»KaBH, Ta peasilye
BKa3aHe 3BEepPHEHHsI MOTepmijioro Ta/abo B Horo iHTepecax iHLIOI 0COOM ULISAXOM
3/liicCHeHHs1 QYHKILII nepeciiyBaHHS NPaBONOPYLIHHWKA Ta iHLIOTO 3aXMCTy MPaBOBOTO
CTaTyCy NOTepHiJioro y CyAOYMHCTBI BIANOBIJHOrO BUAY Yy HANpAMi BCTAaHOBJIEHHA
00'€eKTUMBHOI iCTUHM Ta BUpIilleHHA TiJIbKM Ha LIl OCHOBI aHTH/eJIKTHOI cnpaBu abo
HaJlaHHA IHIIOI INMUCbMOBOI KOPUAUYHOI JONOMOTM 3 METOKW IollepepKeHHH
[IpaBONOpYIIEHb i3 IMOBHOK IOPUAUYHOK BIiANOBIJA/NBHICTIO 3a pe3yJbTaTU TaKoi
JOTIOMOTH.

2.2.1.4. ApBokKaTypH, sdKa TaKOX Ji€ 3a NPUHLUMIOM €JUHOHAYAJIbHOCTI Ta
oJlepKaHHs NpaliBHUKaMU 3apo6iTHOI MJ1aTh Ta/abo iHIKX 6J1ar TiJIbKY BiJ, lep»KaBy, Ta
peasiisye 3BepHeHHs IepeciilyBaHOi 0CO0M LLIAXOM 3AilMCHEeHHS (YHKLil 3axycTty il
NpaBOBOr0 CTAaTyCy B CYAOYMHCTBI BiANOBIZHOTO BUJY y HANPSAMKY BCTaHOBJIEHHS
006'€eKTUBHOI iCTUHHU Ta [03BOJIY JIMIIIE Ha I[ill OCHOBI aHTHU/IEJIIKTHOI cipaBU ab0 HaJlaHHSA
iHIIOT MUCBMOBOI IOPUAMYHOI JIONIOMOTHU 3 METOK IoIepe/KeHHA NpaBOIOpYyLIEeHb i3
INIOBHOK IOPUAUYHOIO BiZjIOBIa/JIbHICTIO 32 pe3yJ/IbTaTU TAKOI JOIIOMOTIH.

2.2.1.5. Cyay sIK €AMHOTr0 aHTUAEJIIKTHOrO OpraHy B 0co6i BepxoBHoro cyay
YKpaiHM, a Tak0XK OyAb-sKOI iHIIOI Aep>KaBH, y CKIaAi gkoro AitoTb KoHcTUTylilHa,
AHTHKpUMiHa/NbHA, AMiHicTpaTUBHA, TpyoBa, [le-dakTo MallHOBO-Z10rOBipHa Ta /le-tope
MalHOBO-/IOTOBipHA Cy/I0OBi MaJlaTH, 10 AyOJII0I0ThCS Ha PiBHI 06J/1aCHUX i IPUPIBHAHUX [0
HUX MICbKUX CYZAIB, @ TAKOXK LIJIAXOM BiANOBIAHOI cneyiasizauii cyaiB MicueBUx CyZiB, i
SIKWM Jli€ HA OCHOBI NPUHLMIIB TEPUTOPIaJIbHOCTI, Criernjiasisalii Ta iHCTaHIIMHOCTI TaKUM
YHUHOM :

2.2.1.5.1. Micyeei cydu, 10 3a6e3Me4yTh MO MNepulid iHCTaHIil KOHCTUTYIIiliHE,
aHTUKpUMIiHaJIbHe, aiMIHICTPaTHUBHE, TPYAOBE, Ae-PpaKTo MallHOBO-JOrOBipHe Ta Je-lope
MalHOBO-/IOTOBipHE CY/JOYMHCTBO IIO/0 MepecailyBaHUX 0cCi6 MiclieBOro Ta parlOHHOTO
piBHA.

2.2.1.5.2. Koncmumyyiiina, AHmMukpumiHaivHa, AdmiHicmpamueHa, Tpydoaa,
Hde-gpakmo maiiHo80-d0208ipHa ma /Jle-lope maiiH080-d0208ipHa cydosi naisamu
06/1aCHUX Ma Npupi8HAHUX 00 HUX MICbKUX Cydi8 - KoJieTil CyAiB IKUX 3 I'ITU CYJAiB €
NepuIol iHCTaHLi€ WIOAO0 MepecailyBaHUX O0Ci6 ob6siacHOro piBHSA abo MO clpaBaM
CYCIiJIbHOTO pe30HaHCy 006JIaCHOTO PiBHS, a TAaKOX MePerysfarTb Y MOPSAAKY anessiii
pillleHHs CyAJiiB BiANMOBIAHUX cheliasizanii micueBux cyais. 2.2.1.5.3. KoncmumyuyitiHa,
AHmukpuminaavHa, AdminvicmpamueHna, Tpydoea, Jle-gpakmo maiiHo80-d0208ipHa ma
Je-ope maiiHo80-dozoeipHa cydoei nasamu BepxoeHozo cydy YKpaiHu, a makoic
6ydb-s1Koi iHwWOI depicasu - xoJierii cyAAiB IKUX i3 I'ATU CyA/liB € NepIIO0 iHCTaHIi€0
1o clpaBaM UIOJI0 MepecailyBaHUX 0Ci6 3arajbHO/EPXKAaBHOI'0 Ta BUILOTO piBHA abo MO
CIlpaBaM CYCIIiJIbHOTO pPe30HAaHCy 3arajJbHOJEpP>KaBHOTO Ta BHILOIO0 pIiBHA, a TaKOX
neper/s/laloTb y NOPSAJAKY amnesidinii pilieHHs B SIKOCTI Nepuioi iHCTaHL{iA BiAMOBigHUX
KoJIeriil cyAJiiB CyI0OBUX MaJiaT 06JIaCHOTO CyAy Ta NPUPIBHAHUX /0 HUX MiCbKHUX CY/IiB Ta
KacalilHOl IHCTaHLil Ha pilleHHA CyAJiB BiANOBIAHUX clieliasi3aniid MicLeBUX CyAiB, a
06'eaHaHi KoJerii cyaiB y ckiaji AeB'ATU CyAAiB — B SIKOCTi amessinifiHoi iHcTaHLii Ha
pillieHHS KOJIeTil CyAAiB L€l 2K CyZ0BOi ajlaTh, BUHECEHUX M0 Nepulid iHcTaHLnil. 2.2.1.5.4.
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Besinka najsiata BepxoBHOro cyay YKpaiHM, a TAaK0X OyAb-gKOI iHIIOI Jep>KaBH, B AKY
00MpaA€ETbCS HA MOCTiIKMHIA OCHOBI MO N'ATH CYAJIB BiJ KOXXHOI CyZl0BOI MaJjiaTH, Ta fKa €
Kacal[iiHOI IHCTaHLI€E 1[0/10 ane/sliiHUX pilleHb 00'€JHAHUX KOJIETiIH CyJOBUX MaJjaT
LbOr0 CyLy.

OcTaTOYHUMU BU3HAKTBHCA JIKLIE JIETITUMHI pillleHHs KOJIeTik CyAJiiB Ta iHLIMX
KacaliliHUX iHcTaHLid BepxoBHoro cyay YkpaiHu, a Takox OyAb-skoi iHLIOI JepikaBy,
SIKUMM € TaKi, 1[0 I'PYHTYIOTbCA HAa BCTAaHOBJIEHHI TAaKOro piBHA 00'€KTHUBHOI iCTUHU B
aHTHUJEJIIKTHINA crpaBi, AKOro JOCTAaTHbO /IS KOr0 NMPaBUJIbHOIO BUpilleHHs. [Ipy npomy
NOpYyLIeHHA BUMOI II€BHUX HOPM IpOLELYPHUX KOJEKCIB, AKI He 3aBaJUJIX 1| He MOIJIU
3aBaJIUTU BCTAHOBJIEHHIO 3a aHTH/IEJIKTHOI CIPaBOX BKAa3aHOTO piBHA 06'€KTUBHOI
ICTUHH, He3aJIeXKHO BiJ TAXKKOCTI LMX INOpYLIEeHb, € NiJACTaBOX He [Jd CKacyBaHHA
BiZIMOBiJTHOTO OCTATOYHOTO pillleHHd CyAy, a JJid NPUTATHEHHS BUHHOTO Cy6'eKTa
BJIaJlHUX TOBHOBaXX€Hb [0 BIANOBIAHOrO BUAY 1 XapaKTepy Ta HaJIe)KHOTO CTyIeHHd
CYBOPOCTi IOpUAMYHOI BiJINOBIJaJIbHOCTI, AKIO NPHU LIbOMY OYJIU BiZCYTHI 06CTaBUHHY, 1110
BUKJ/II0YAIOTh aHTHUCOLIaJIbHICTh JAHOTO JiAHHA Ta/ab0 BHMHY LIbOTO Cy0’€KTa BJIAJHHUX
IIOBHOBaXX€Hb.

3. Byap-ika o0cob6a, ska 3actocoBye OCHOBHMM Ta/4u KOHCTUTYLiHHUH
(opraHiuHui) Ta/ab0 NOTOYHUMM 3aKOH Ta/4M MiJ3aKOHHUKA NPABOBUW aKT, y pasi
BCTAHOBJIEHHA HEJIETITUMHOCTI NEeBHHUX IOJIOKEHb 3MiH YW JONOBHeHb A0 OCHOBHOrO
3aKOHy, NOpPYLIeHHS IEeBHOK HOPMOK KOHCTUTYLiMHOTO ab60 MOTOYHOrO 3aKOHY
BiANOBiAHOrO MnoJsokeHHA OCHOBHOTO 3aKOHY 4YM II€BHOK HOPMOI IiJj3aKOHHOTO
IIpaBOBOT0 aKTa BiANOBIAHUX IOJIOKEHb NiJA3aKOHHOI'0 aKTa BUILOI HPUAAYHOI CUJIU
Ta/abo MOTOYHOIO0 Ta/4YM KOHCTUTYIiMHOTO (OpraHiyHOro) 3akoHy Ta/ab0 MOJIO>KEHb
OCHOBHOrO 3aKOHY, MAa€ BI;MOBUTUCA BiJ| 3aCTOCYBaHHS HeJIeriTUMHOI HOPMU IIPaBOBOTO
aKkTa Ta 0e3nocepeJlHbO 3acTOCyBaTH BiJANOBIJHY HOpPMY I[pPaBOBOTO akKTa BULOI
IOPUANYHOI CUJIM, A& CYAJAS MicCLLeBOro 4ud 06JIaCHOrO CyAy i NpHUPIBHAHOTO O HBOIO
MIiCBKOI'0 CyZly NOBUHEH CKacyBaTH HeJIETITUMHY HOpPMYy Oy/Jb-IKOTO IiI3aKOHHOTO
NpaBOBOI'0 aKTa BiZIOBIAHOrO piBHA iHCTAHLIIMHOCTI, cyaaa BepxoBHOro cyzsy YkpaiHy, a
TaKkoXX OyJb-IKOI iHLIOI Jep>kaBU - HeJIeriTUMHY HOPMYy OyZb-IKOTO MHi/l3aKOHHOTO
IpPaBOBOr0 aKTa 3arajbHOJIEPKaBHOI'0 piBHS ab0 NMOTOYHOTO 3aKOHy, a Besuka masnarta
BepxoBHOro cyay YKpaiHy, a TakoX 0y/Ab-sKOI iHIIOI iep>KaBU - HeJIETITUMHE M0JI0KEHHS
a6o 3MiHM YU A0NOBHEHHA A0 OCHOBHOTO a60 KOHCTUTYLiHHOro (OpraHidyHOro) 3akoHy.
Axmo cyau He BHopajucs i3 BKa3aHUM 3aBJaHHSAM, TO B Oy/b-IKOMY BHUINAJKy HOro
BUPILIMTU NOKJIMKAHUU IHCTUTYT MNPE3UJEHTCTBA JepXKaBU y BUIJAAI BiNOBIAHUX
NOBHOBa)XeHb INPOKypaTypu ab0 BJIACHUX IOBHOBaXK€Hb Ipe3uJieHTa /Jep>kaBU i3
NPUTATHEHHAM BHMHHHUX 0Ci6 [0 BIiIMOBIJHOTO BUAY i XapaKTepy Ta HaJIeXXHOTO CTyIeHs
CYBOPOCTI FOPUAUYHOI BiiNTOBIJa/ILHOCTI.

4. lloTepni/ini, IKUM He OTPUMAB y PO3yMHI CTPOKH MaKCHUMaJIbHO MOXJIMBOT'O
BiZIHOBJIEHHS] 1OT0 IIPAaBOBOI'0 CTATyCy Ta/abo NPUTATHEHHS 0COOM, BUHHOI y NOPYILIEHHI
il mpaBOBOro cTaTycCy, 4O BIiANOBIJHOrO BUAY I XapakKTepy Ta HaJIeXKHOTO CTYIeHs
CYBOPOCTI IOPUAUYHOI BiANOBIA/JIbHOCTI, Ma€ NpaBO Ha 3aCTOCYBAaHHA i3 JOTPUMaHHAM
NpaBUJI IPONOPLiHHOCTI 32 YMOBAaMHU iHCTUTYTY KpalHbOI HEOOXiAHOCTI Oyb-IKUX IHIIUX,
NpsIMO He 3a60pOHEHHX 3aKOHOM, 3aC06iB BIJIMBY Ha NPaBONOpYyIIHUKA Ta/abo cy6'eKTiB
BJIa/[HUX MTOBHOBaXX€Hb, SIKi 32 KOT0 3BepHEHHAM abo iHIIUX y HOro iHTepecax oci6 4u 3
BJIACHOI iHIL[IaTUBU He BXXUJIM HAJIEXKHUX 3aXO[iB, a AKILI0 TaKe NOPYLIEHHS CTOCYETHCA
rpynu (TpboxX i O6isbllie) 0ci6 a60 HEBU3HAYEHOI'0 KOJIa 0Ci6, TO 3aCTOCYBaHHS TaKOI0 poay
3ac06iB He Ma€ >KOJAHUX IOPUAWYHUX HACAIJKIB /JJi1 NOTepHiioro He3aJieXKHO Bij
XapaKTepy Ta CTyIleHs TSDKKOCTI 30MTKIB, 3amojisiHUX MNpaBOMNOPYIIHUKY Ta/ab6o
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BKa3aHUM Cy06'€KTaM BJIQJJHUX NMOBHOBaXKEHb 3aCTOCYBaHHSIM TaKWUX 3acO00iB BIJIUBY [0
HUX.

5. He TdarHe 3a co6010 XOJHUX IOPUAWYHUX HACAIJKIB AJid NOTepHnijioro abo A
iHIIMX 0cib, sKi [1isiiK B MOoro iHTepecax, 3ano/issHHS 30UTKIB, He3aJIeXKHO BiJl iX xapaKTepy
Ta po3Mipy, TakKoX 0co6i 4yu ocob6am : 5.1. fIka (dKi) BUHHI y He3aCTOCYBaHHI CMepTHOI
KapH [10 0CyIHOI 0c0o0H, IKa BUMHUJIA YMUCHe BOMBCTBO Y CTaHi OCYZJHOCTI 32 OOTSXKY0YHUX
06CTaBMH OKpeMoO abo0 y CKJIaJi iHIIMX KPUMiHaJbHUX NpaBonopylleHsb. 5.2. Y nponeci ix
rpynoBoro ta/abo 30polHOro Hamajy, HaBiThb, OJJHOTO HamaJHWKa, Ha MOTepPHiJoro 3a
006CTaBMH, AKi JaBa/d HOMy MiJICTaBU BBaXKaTH, L0 METOI0 JAHOr0 HAaNajAy € 3aBJaHHA
WoMy Mo60iB Ta/4u 3amnofjisiHHSA HWOMY TiJIECHUX YIIKO/J»KeHb Ta/ab0 Moro BOUBCTBO.
5.3. Ilpu Horo (ix) HacuIbHULLKOMY (6€3 3ro1 NOTepNiJIoro) NPOHUKHEHHI B KUTJI0 ab0
iHIle MpUMIilleHH, 0 HAJIeXUTb MOTEPIIJIOMY Ta/4d WOro pojguyaM Ta/abo GJIM3bKUM
0co6aM Ha MpaBi BJIaCHOCTI Ta/4X NPaBOMipHOI'0 BOJIOZiHHS.

6. FapaHTOM AOTpUMaHHA OCHOBHOrO 3aKOHY, KOHCTUTYLIHMX (OpraHiyHMX)
Ta MNOTOYHHMX 3aKOHIB i miA3aKOHHMX MPABOBMX aKTiB, a TaKOX HaMOUIbII
epeKTUBHOIO0, palioOHaJbHOTO Ta SKICHOrO Mi3HAaHHS, BU3HAaHHS{, 3abe3MeYyeHHS Ta
HEYXUJIbHOTO JOTPUMAaHHSA Ta y pa3i NOPYLIeHHS MaKCUMaJIbHO MOXJIMBOI'O BiZJHOBJIEHHS
NpPaBOBOI'0 CTATYCy BCiX COLIiOCYy6'€KTIB, fIKi MOCTIKHO a60 TUMYaCcOBO NepebyBalOTh Ha
TepuTopil YKpalHHM, a TakKoX IHIIOI Jep)KaBH, OINEPATUBHOIO MNoOlepeKeHHA
IpaBONOpYLIeHb Ta HEYXWJbHOIO MPUTATHEHHS O0Ci6, BUHHUX Yy CKOEHHI IHUX
IIpaBOIOPYILEHb, A0 BIiANOBIZJHOrO BUAY i XapaKTepy Ta HaJIeX)KHOI'O CTyIleHd CYBOPOCTI
IOPUAMYHOI BiIMOBIZJa/IbHOCTI € MPe3UIeHT BiANOBIIHOI Jlep>KaBH, IKUW, BUCTYIIAOUM K
ocobsiMBa HarJfgAoBa TiNeprijika JAep)aBHOI BJaju, L0 3abe3neyye B KOHTEKCTI
HEYXUJIbHOTO JOTPUMaHHA NPUHLUIY BEePXOBEHCTBA IIpaBa BUKOHAHHA BKa3aHOI 3aJayil
3a [I0IIOMOrOl0, HacaMmuepeJ, IpoKypaTtypu, fAK uoro IIpaBoi pyku, Ta IHIIMX
AHTHUAENIKTHUX OPTraHiB, a TAKOX i3 BUKOPUCTAHHSAM Oy/b-IKHUX iHIIUX 3aC006iB, IPSIMO He
3a60pOHEHHX 3aKOHOM, y T.4Y. CKaCyBaHHSIM HeJIETiITUMHHUX pilleHb Ta/ab0 NpaBOBUX
aKTIB :

- CBOIX abo momepejHiX Mpe3WeHTIB JepXaBdh, y T.4. IX MNOignuciB mifg
HeJIETITUMHHUMU 3aKOHAMU, Y T. 4. PO BHECEHHS 3MiH Ta AONOBHEHb [0 KOHCTUTYL[iHOTO
KoZekcy ab6o Kojekcy KOHCTUTYILIMHOrO CyJO4YMHCTBA YKpaiHu (iHLIOI AepkaBu), i3
HAaK/JaJleHHAM Ha HHUX BeTO, HAaJaHHAM BKa3iBOK WI0JJ0 YCYHEHHs IMOpyLleHb Ta
NIOBEpPHEHHSAM [0 IapJlaMeHTy Ha MOBTOPHHUU pO3r/fAf, a 1040 3MiH Ta JAONOBHEHb J0
KoHctuTyniliHoro koaekcy a6o Kojekcy KOHCTUTYL[IMHOIO CyZJOYMHCTBA YKpaiHu (iHIIO]
Jlep>kaBM) - HalpaBJIeHHSM Ha po3r/saj ['eHepasbHOI NpoKypaTypu YKpaiHu (iHmioi
JlepKaBU), SIKa CKAaCOBY€E TAaKWM 3aKOH MOBHICTIO ab0 B YaCTUHiI abo0 [1a€ BUCHOBOK IPO
KOHCTUTYILIMHICTh WX 3MiH YU JIONIOBHEHB MTOBHICTIO ab0 Y 4YaCTHHI;

- KacalilHUX Cy/liB, 1[0 peasi3yeTbCcs NPOKypaTypolo (depe3 siBHY HEBIiJINMOBiJHICTh
dakTy iCHyBaHHSl HeJIETITUMHHUX OCTaTOYHHUX CYJOBUX pillleHb NPUHLMIY BEPXOBEHCTBA
npaBa) HalpaBJeHHSIM aHTHUJEJIKTHOI cIpaBu i3 3ayBaXeHHSMM Ha pO3IJs/,
posimupeHoro ckiaay Bennkoi nanatu BepxoBHoro cyay Ykpainu (iH1uoi gep:kaBu), 110
$opMy€ETHCS aBTOMAaTHU30BaHOIO CYJ0BOI0 CUCTEMOIO B KiJIBKOCTI ceMH CyAAiB BiJ KOXXHOI
cyZioBoi nmajnaTd, abo WHoro pos3rjasay B MOPsAAKY CyJOYMHCTBA Yy 3B'fI3Ky i3
HOBOBUSIBJIEHUMU 0OCTaBUHAMHU (1110 HA Yac BUHECEHHSs pPillleHHd lie He iCHyBa/ih UM He
Oysid BiJloMi cyZly 3 06'€KTUBHHX NMPUYMH) ab0 yepe3 BUHATKOBI O0OCTaBUHU (3a SKHUX
yepe3 Kopymijilo Ta/abo HempodecioHaNi3aM THX YU IHIIMX CyO'€KTIB BJAJAHUX
NOBHOBaXX€Hb He OyJIM OTPUMaHi i Ha/Je)XHMM YHMHOM OLjiHeHi Taki Jj0Ka3u, 06e3 SKUX
HEMOJIMBO 0YyJI0 BCTAHOBUTH TaKUU piBeHb 06'€KTUBHOI iCTUHH, IKUH 6YB 6 JOCTaTHIM
JU1S1 TOTO, 06 MPUMHATH HA OCHOBI L€l iCTUHU NPaBUJIbHE OCTAaTOYHE Cy/|0Be PillleHHs ).
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Y pasi HeBUpilleHHSI YU HEHAJIe)XHOTO BHUpilleHHd L€l npobJyieMHd po3UIMpeHUM
ckaagoM Beaukoi nasnatu BepxoBHoro cyay VYkpaiHu (iHmoi JepkaBu) abo 3a
HeBiAK/JaJHUX OOCTaBUH pilleHHS BKa3aHUX Cy[OBUX IHCTAHILid MeperasafalnTbCcs
['eHepasibHOIO NPOKypaTyporo YKpaiHu (iHIIOI Jep:aBu) ab0o CKAaCOBYIOTbCS CaMOCTIMHO
Npe3uIeHTOM BiJOBIAHOI fepKaBy;

- OyAb-IKHUX IHIIKMX Cy0'€KTiB BJIQ/[HUX [OBHOBaXKE€Hb BiJNOBIJHOI JAep>kaBU
NOBHICTI0O YU Yy YaCTHHI, [0 TSATHe 3a COO0 aBTOMAaTH4YHE 3aCTOCYBaHHS BifMOBiHUX
N0JIOXKEHb MOINEepeAHbOr0 TAKOro > MpaBOBOrO aKTa, y pasi Horo BiJCyTHOCTI -
BiZINOBI/JHUX N10JI0KEHb TOTO NPABOBOT0 aKTa, AKUW paHillle pery/oBaB 1ii abo aHa/IO0Ti4yHi
NIpaBOBIJHOCHUHHY, a 3a BiJCYTHOCTI 1 TAKOr0 NPaBOBOI'0 aKTa — 3a aHAJIOTIEI IOJIOXKEHb
iHIIOr0 3aKOHY 260 6a3MCHUX MPUHIUIIB MpaBa.

BukoHaHHAAIM He MOXyTb OyTHU peasi30BaHi HeJIeTITUMHI pilleHHA abo0 aKTH
NpaB03acTOCYBaHHs, Ha 1110, SIK | HAa YMHHI HeJIeriTUMHI [isiHHA 0y b-SKHUX 0Ci0, a TAKOX Ha
HeJIETITUMHI Jji1HHA, pilleHHA Ta NpaBOBi aKTH Cy6'€KTIB BJIaJJHUX IOBHOBAXEHb, Y T. Y. i
Ha HeJIeETITUMHI 0CTAaTO4YHi Cy10Bi pillleHHs1 6y1b-KOI JIep>KaBH, He NMOIHPIITHCSA CTPOKHU
3arajibHOi 4YM I0O30BHOI JJaBHOCTi Yy 4YacTUHi HeBiABOPOTHOI HeOOXiIHOCTi HeramHOro
INpPUIMHEHHS IX Ail Ta cKacyBaHHS MOBHICTI0 ab0 y BiANOBIAHIM YacTUHI, 3MiHU Ta/abo
JIOTIOBHEHHA».

OcTaHHE i3 MOJIOKEHb Yy 4YAaCTHUHI rocTpoi HEOOXiJHOCTI HeramHOro CKacyBaHHS
HaBiTh OCTAaTOYHOIO, aJjle HEe3aKOHHOro, CyJOBOI0 pilleHHd NpAMO IMiATpUMaHa i
€BpoNeNCcbKUM CyZlOM 3 IpaB JIIOJWHH, AKMU y crnpaBi Pa6ux npotu Pocii akueHTyBaB
yBary Ha TOMY, 1110 NIeperJis/i ClipaBu He NOBMHEH GaKTUYHO MiMiHATH CO6O0I0 anessiito,
a MOXJIMBICTb ICHYBaHHA JJBOX TOYOK 30pYy Ha OJMH IIpeJMeT He € MiJCTaBO JJi HOBOTO
po3risajy. BUHATKM 3 HbOro NMpUHUMIY MOXYTh MAaTH Micue JiMile 3a HadABHOCTI
nicraB, 06yMOBJIEHUX 00CTaBUHAMM Ba)KJIMBOT'0 Ta BUMYILIEHOr0 xapakTtepy [2]. B
SIKOCTI »e TaKoro poJAy NOCTiHHO TpHBalYMUX OOCTaBMH 1 Ma€ poO3rasa4aTucs
3alpoNoHOBaHe pPO3YyMiHHSA 06e3yMOBHOr0, TOYHOTO Ta OJHOMAaHITHOTO BUKOHAHHS
06a3MCHOr0 KOHCTUTYLIMHOrO O0OB'A3KYy JepKaBU MpPe3UJeHTOM Jep>KaBU SK rapaHTa
BUKOHAaHHSI LbOTO 00OB'SI3Ky, Ta NPOKYpaTypol fK NpaBOi PYKU LbOTO iHCTUTYTy Yy
peasibHOMY 3abe3MeuyeHHi TaKoi rapaHTil.
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Aixmiescvkuii ILB., 0.10.H, npog., akademik
HayioHaavHoi akademii Hayk euwoi ocsimu
Ykpainu, 3agidysau kagpedpu admiHicmpamu8Hoz2o
npasa ma npoyecy Incmumymy npasa Kuiscbko2o
HAayloHa/nbHO20 YHIeepcumemy imeHi Tapaca
Illesuenka;

Mawuncekuii B.H., 0.10.H, doyenm kagedpu
aoMmiHicmpamueHo20  npasa  ma  npoyecy
I[Hcmumymy npaea Kuiscbko020 HayioHa/1bHO20
yHigepcumemy imeHi Tapaca llegueHka.

Ily6sriyHe ynpaB/iiHHA 060poHOI0 y Ciosy4yeHux llITaTax AMepuKu

B HUHINIHIN BiiCbKOBO-MOITUYHIN 06CTAaHOBL HAaBKOJIO YKpaiHH, KOJIU 24 JIIOTOr0
2022 poky po3smnoyasiacsi BipoJioMHa pocilicbKa BiHCbKOBa arpecis NpoTH YKpaiHH,
YKpalHCbKUM HapoJ, Ta Woro 36poiHi Cuir YKpaiHU 4YMHSATH MYXKHIW OIip nepeBakalouu
CUJIaM OKYIIaHTIB.

B ykpaiHCbKOMY cCycCHmiJibCTBi He Ma€ CyMHIBIiB 100 INepeMoru y 60poTbOi 3a
cB06O/ly, iCHyBaHHS1 YKpaiHCbKOI He3a/IeXKHOI iep>KaBU Ta yKpaiHCbKOI MOJIITUYHOI Hallii,
Ky BOpPOTI HaMaraBCsl 3HUIUTU Y KOPOTKi TepMiHU. B To# ke 4ac, fsis 3abe3nedyeHHs
Jlep>KaBOl IpaBa YKpPalHCbKOrO HApoJAy Ha iCHyBaHHS Ta BiJIbHUM PO3BUTOK, NpaBa
KOXXHOI'0 IpOMaZisHMHA Ha KUTTS, B yMOBAaX BIMHU Ta MiCJd NepeMOrd 3aJHUIIAEThCSA
aKTyaJJbHUM NHUTaHHA 3abe3nedyeHHs epeKTUBHOI CHCTeMHM OOOPOHH HauIOl Jiep>KaBH,
CUCTEeMHU NyOJIYHOrO YNpaBJIiHHS CEKTOPOM Oe3mneKd i 0OOOpPOHM Ta HMOro0 OCHOBHOMO
CKJIaZ0BOI0 30POMHUMMU CHUJIaMU YKpaAiHU.

YpaxoBytouM LIMBi/i3al[iiHUM Ta reonoIiTUHYHUN BUOIp YKpaiHU 111040 iHTerpalii B
€BPOATJIAHTUYHHUN €KOHOMIUHHUN Ta 06e3MeKOBUM MpocCTip, 3a KUMKW 3apa3 6GopeThbcs
YKpaiHCbKUU HapoJ, PO3IJISHEMO JO0CBif, My6JiuyHOro ynpaBJ/iiHHS 0OOPOHOIO MPOBIAHOI
KpaiHu-4sieHa [liBHiYHOaT/IaHTUYHOTrO foroBopy Cnosydenux llltatax AMepuku (gani -
CIIA).

HuHni CIIA € Hali6i/nb1I0I0 BilICBKOBOI 1 EKOHOMIYHOIO MOTYTOI0 Y CBITi, IKi MalOTh
Halbibll 60€3/1aTHY nMpodeciiHy apMilo 3arajbHO0 4YucebHicTIO 1 MuH. 410 TuC. YyouI.,
Ta HAWOIIbUIMH Y CBITI 060POHHUMN OIOJKET.

3 mo4yaTKy pociicbkol BicbkoBoI arpecii CIIIA BUCTynalOTh OCHOBHUM COHO3HUKOM
YKpaiHu, HaJjal0Tb HaMOi/blly NOJITUYHY NiATPUMKY, [JUIJIOMAaTH4YHY, BiNCbKOBY Ta
ryMaHiTapHy Jornomory. 3a nepioj 3 mo4aTKy BiMHM YKpaiHi yKe HaZJaHO JOIOMOTY Ha
cymy 3, 6 MapA. foJ., a 19 tpaBHa Konrpec CIIA 3aTBepavB BUJiJIEHHSA JONIOMOTH YKpaiHi
Ha cyMy Maibxe 40 MJIpA. [i041., IKa Nepe/i6ayvae cipsiMyBaHHs 6 MJIPJ,. [10J1. HA 36polo JiJid
YkpaiHy BKJIIOYAlOYM HaBYaHHfA, 00J1afilHaHHSA, Ta Oisnbuie 8 MJpJA, 0J. HAa €KOHOMIYHY
nigTpUMKy YKpainu [1].

B ocHOBY cucTeMHu ynpaBJiHHSA 060poHOI0 Ta 36poiHUMHU cusaMu CLIA noksiazieHo
JlelleHTpali30BaHy «aHIJIOCAKCOHCBbKY» MOJeJib, 1Ka 3apoausaacd y Benukin bpuTanii, ge
CKJIaJsIacsl TpaJUllisi po3/[iIbHOTO, CAMOCTIHHOIO PO3BUTKY BH/IiB 30POMHUX CHJI, A MOTIM
yCiX CKJIaJloOBUX CHJI OOOpPOHHU i 6e3meKH, 3a HAABHOCTI KOOPAHHYIYOro, a He >KOPCTKO
KepyK4yoro, €QWHOr0 OpraHy BiMCbKOBOro ymnpaBJiHHA. OCHOBY «aHIJIOCAKCOHCbKOI»
MO/ieJli CTAHOBUTb YiTKUW PO3MOZAIJI MOJITUYHOrO, aJMiHICTPATUBHOTO Ta ONEPATHUBHOIO
(BilicbkOBOr0) ympaBJliHHSI Ta KepiBHULTBA OOOPOHOW JepXKaBU MiX cy6’eKTamu ii
3abe3nevyeHHsl. BoHa nepesnb6avae He3asiexkHe PYHKIIOHYBaHHS CKJIaJlOBUX CHUJI 0OG0POHH,
BU/IiB 30pOMHUX CUJ 3 JIOCUTb HOMiHaJIbHUM KOHTpPOJIEM 3 GOKy OCHOBHOI'O OpraHy
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BilicbkoBOro ynpaBJ/iiHHS - KoMiTeTy Hauya/ibHUKIB ITa6iB. TpaAuLiiHO BBAXKAETHCS, 1110
Taka MOJeJb BiMCbKOBOTO YIpPaBJIiHHS CHIpPUs€E 306i/blIeHHI0 MOOIJIbBHOCTI apwmii, sika
BUSIBJISIETbCS B OiJIbIII BUCOKIM IIBUAKOCTI pearyBaHHs BCi€l CHCTEMHU 0OG0POHU HA 3MiHU B
30BHIIIHbOMY Cepe/loBHILi, Ha HOBI BUKJHKM 1 3arposu y BilCbKOBiN cdepi, 6inbil
epeKTUBHOMY BiWCbKOBOMY (OIepaTUBHOMY) yIpaBJiHHI 6e3nocepelHbO B pauloHi
NpoBeJileHHsI BilCbKOBOI omeparnii, O6iJbIIili caMOCTIHHOCTI oOpraHiB BilICbKOBOTO
ynpasJiiHHA [2, ¢.382].

Cuctema ynpaBJiiHHSA o6opoHoto CIIA, ocHOBY $IKOI CTaHOBJSATb 30POWHI CHJIH,
CKJIQJIA€ETbC 3 TaKUX PIBHIB yNOpaB/iHHA: NOJITUYHUHN (BiMICbKOBO-NOJIITUYHUN),
aAMiHICTpaTUBHUM Ta omnepaTUBHUHK (BiMicbkoBuUM). [IpesuaeHT CIIA sk BepxoBHUU
['o/10BHOKOMaHAYOYHU 3/IiHCHIOE BiICbKOBO-IIOJIITUYHE KepiBHULITBO Ta
aJIMiHiCTpaTUBHe yIpaBJliHHA 4Yepe3 MiHicTpa O0OOPOHM | KepiBHUKIB BHUJ0BUX
MiHicTepcTB: MiHicTpiB CyxonmyTHUX BiWCbK, BilCbKOBO-MOBITpsAHUX cuJa i BilicbKkoBoO-
MOPCBKUX CUJI. [Ipy LIbOMY OBHOBaXX€HHA LUBIJIbHUX KEPiBHUKIB BUJO0BUX MIHICTEPCTB,
06MEXYIThCS BilCbKOBO-MOJIITUYHUMU Ta afiMiHiCTpaTUBHO-()piHAHCOBUMH MUTAHHSIMH.

OnepaTvBHe (BiliCbKOBe) ymnpaBJ/iiHHS 30pOMHMMHM CUJAMU 3[iMCHIOETBHCS 4epes
KoMiTeT Haya/lbHUKIB 1ITAbIB, 0 CKIaJy SKOTO BXOJSATb HadyaJbHUKHU IITAOIB KOXKHOTO
poay Bilicbk (CyxomyTHi Bilicbka, BilicbkoBO-NOBITpsiHi cu/iM, BilicbKOBO-MOPCBKi CUJ/IH),
KOMEH/JJaHT MOpPCbKOI MiXOTH Ta KoMaHayBaui O6’€HaHMMH KOMaHJAYBaHHSIMU
30pOMHUMHU cuJaMU KpaiHu. Oco6uiuBicTIO opradiszauii i ¢yHKLiIOHYBaHHA K CHCTEMHU
ny6JIiYHOr0 yNpaBJiiHHA OOOpPOHOI0 JeprKaBH, TakK i AissibHOCTI KoMiTeTy Hava/bHUKIB
1ITabiB € BUCOKUM CTyNiHb perJiaMeHTallil Koro NoBHOBaXKeHb 3aKOHOJABYUMU aKTaMH,
NPUMHATUMU KOHTpecoM. 3aKOHOJABYMMHM aKTaMHM KOHIpecy BHU3HA4YalOTbhb QYHKLII i
3aBaHHA KoMiTeTy Haya/JbHUKIB WITabiB, IKi GpaKTUYHO OOMEXYIOThCS IJIaHyBaHHSM,
KOOP/IMHALLi}0 Ta KOHTPOJIEM BUKOHAHHS ONlePaTUBHUX 3aBJaHb.

HavanbHuku 1TabiB BUJIB 30pOoMHUX cuJ 4yepe3 KomiTeT Haya/lbHUKIB 1ITabIB
po3po6JISilOTh peKoMeHJallil AJis Npe3ujeHTa i MiHicTpa 0GOpPOHM 3 MNOJAJBIIOK iX
peaJiizalji€elo B MeaxX olepaTUBHOrO ynpasJiHHA 36poiHuMu cuinamu CIIA. BoHu He €
roJIOBHOKOMaH/lyBayaMH BHU/IiB 30pOMHUX CUJ | HaAiseHi GpaKTUYHO MOBHOBAXXEHHSIMU
pPafHUKIB CBOIX IMBIJIbHUX BHUAOBUX MiHICTpiB, pO3pOO6JISIOTH MPOMO3ULII 11100
yIpaBJIiHHSA, 1 BUCTYNAIOTh CIIOJYYHOIO JIAHKOK MiXK a/IMiHICTpPAaTUBHUM Ta OllepaTUBHUM
yHpaBJliHHAM 000pPOHOIO.

Takum 4yuHoOM, Hi KoMiTeT Hauya/bHUKIB 1ITabiB, Hi HOro rosioBa GpakTHUYHO He
MalTh [OBHOBaXKeHb 0e3M0CepeJHbOr0 ONEepPaTUBHOrO yHpaBJiHHA BiliCbKaMH.
BesnocepesHbo omnepaTuBHe (BiMCbKOBe) yIHpaBJliHHA 3JiMCHIOIOTbL KOMaH/yBayi
06’eqHaHUMU KOMaHAYBaHHSIMU 30pOMHUX CUJI KpaiHH, 3aMHUKawuucb 4yepe3 MiHicTpa
o6oponr i KomiteT HauvaibHUKIB 1mTabiB (ayacto i mnpsmMo) Ha BepxoBHOro
['osioBHOKOMaHiyBavya 36poriHux cu CIIA - [IpesuaenTa CIIA.

06’eqHaHI KOMaHAYBaHHSA € ONePaTUBHO-CTPATEriYHUM 00'€JHAHHSAMH, [0 CKIALY
SKUX BXOASATh GOPMYBAHHSI aMePHUKAHCbKHUX 30POMHUX CUJ SK MiHIMyM JBOX BU/IIB, y
pisHoMy noegHaHHi. CTBoprooThcs 06'eAHAaHI KOMaHAYBaHHSA ABOX BU/iB: QyHKI[iOHAIbHI
i perioHasbHi. Y perioHanbHUX 06’€AHAaHUX KOMaH/[yBaHHAX NO€EJAHAHHSA BU/IiB 30pOMHUX
cun y Mexax 06’eAHaHOrO0 KOMaHJAYBaHHs 3a/leXWTb Bif crnenudiku perioHy Ta
aKTyaJlbHUX ONEepaTHBHUX 3aBJaHb, a y (QYHKLiOHaJbHUX - TiJIbKU BiJi BU3HAYEHUX
onepaTUBHUX 3aBJjaHb.

TakuM 4yHWHOM, JJIs1 CUCTEMHU MYO6JIIYHOr0 YIpaBJ/iHHS HaliOHAJbHOK 0O60POHOI0 Y
CIIA xapakTepHa lLieHTpaJli3allis 1ijied i gelneHTpasisalis 3aco6iB ixX JOCATHEHHS B MeXax
OKpeMUX 3aBJjaHb, MNPU UYIiTKOMYy pO3MeXyBaHHI MOBHOBa)€Hb 1 3aB/laHb BIMCbKOBO-
HOJIITUYHOTO, aJMiHICTPaTUBHOIO Ta ONEpPaTUBHOIO (BiliICBKOBOrO) ymOpaBJliHHA Mix
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pi3HUMU cy6’ekTaMu 3abe3neyeHHs1 060poHu. [Ipu nbomy [pesugent CLIA sk BepxoBHuit
[onoBHOKOMaHAyBay 30porHMMHU cujaMu CIHIA 4epe3 MiHicTpa 0060pOHM 3/iHCHIOE
BiICbKOBO-TOJIITUYHE W aAMiHICTpaTHBHE KepPiBHUIITBO 30POMHMMHU CHUJIAaMHU BiJIOBigHO
Jl0 pekoMeHJalil, po3pobseHux KoMmiTeToM Haya/JbHUKIB IITabiB, a TakoX, 3a
HeoOXiJHOCTi, MOXKe 3/1iiCHIOBAaTH Oe31ocepeHbO onepaTUBHE (BiliCbKOBe) ynpaBJliHHSA
yepe3 KOMaHAyBayiB OnepaTUBHUX KOMaH/yBaHb [2, ¢.391].

CucTtema nmy6J1iYHOTO yHpaBJiHHSA 060pOHO10, QYHKIII Ta MOBHOBAXXEHHS CY0 EKTIB,
iX po3MeXyBaHHSl YiTKO BH3HAa4yeHi Ha 3aKOHO/JABUYOMYy piBHi, HOpMaMHU BiHCbKOBOTO
3aKOHOAaBcTBa. HaiBuiy mo3uLito B cucteMi BiMCbKOBOro 3akoHogaBcTBa CIIA 3anmMae
BepxoBHuii 3akoH - Konctutyuisa CIIA (United States Constitution), sika 6yJia npulHSTA
17 BepecHs1 1787 poky i HUHI € HalcTapiow gpesepasbHO0O KOHCTUTYLiE. KOHCTUTYLIA
CIIJA ax mxepeso BiMCbKOBOrO IpaBa BU3HAyae NOBHOBaXXeHHA KoHrpecy mozo
OTOJIOIIEHHS BIMHH, 3aKOHOJABYOrO BHU3HAYEHHS CTPYKTYpH 30pPOMHUX CHJ Ta IX
diHaHCyBaHHA Ta 3abe3ledyeHHs, NpaBUJ OpraHisalil Ta ynpaBJliHHA HUMH, CTBOPEHHS
HapoAHOro onosyeHHA. KOHCTUTYLiA Tako» BU3HA4dae nNoBHOBaxkeHHA [IpesupenTa CIIA
K BepxOBHOro rojJIOBHOKOMaHJyBadya 30pOMHUMMH CHUJIAaMHU Ta HAPOJAHUM ONOJYEHHSAM
LITATIB.

B Mexax 3BegeHoro Kogekcy Cnosyyenux llltatiB (United States Code) okpeMumu
po3jiziaMu peryJwioTbcs BiJHOCMHU y cdepi oboponu. Posginom 50  «BiliHa i
HallioHaJIbHa 060pOHa» Ha 3aKOHO/ABUYOMY piBHI peryJolTbCAd NUTAaHHS 3abe3neyeHHs
HalioHasbHOI o060poHu CHIA moao AisgabHOCTI pi3HUX CyO’eKTIB 3abe3neyeHHs
HalioHa/JbHOI 0OOpPOHHU, iX NMOBHOBAXXEHHS, BKJ/IOYAIOYM IMOBHOBAXKEHHS Ta MOPALO0K
pigapHocTi Pagu HanioHanbHoi 6e3neku CIIA.

Pozain 10-i «36poiHi cuau» 3BeaeHoro Kogekcy CIIA peryatwoe NUTaHHSA
AistapHocTi 3C 3arasioM Ta BUAIB 3C 30kpeMa. BiH ck/afjla€Tbcs 3 Takux MiAPO3AiJIB:
niposain A - «3arajibHe BiiCbKOBE 3aKOHOAABCTBO», NiZipo3ain B- «Apmia» (CyxonyTHi
Bilicbka), migpo3ain C- «daoT i kopnyc Mopcbkoi mixoTu», migposain D- «IloBiTpsani
cunn», nigposgin E- «PesepBHi koMnoHeHTu». Y migposzinax Koaekcy perysoroTbed
NUTaHHSA AiJIbHOCTI BUJiB 30pPOMHUX CHUJI, IX TOBHOBAaXXEHHS1, BU3HAYAIOThCA iX CTPYKTypa
Ta Opralisalif, CckJaJ, @epcoHa/Jy, HOro HaBYaHHfA Ta MiArOTOBKA, 3araJjbHi
aJiMiHicTpaTuBHI npoueaypu [3].

YpaxyBanua pocigy CIHA 1mozo 3akKOHOZLABYOrO peryJloBaHHA CYCHIJIBHUX
BiiHOCMH y cdepi 06OpPOHU, MOBHOBAXKEHb 30pOMHUX CHJI, OpraHiB BiMCbKOBOIO
yIpaBJiHHA € Ay»Ke BaXXJIWBUM /[y CTBOPEHHA CY4YacCHOlI JeLleHTpasi30BaHOI Mogesi
ny6JIiYHOr0 yrnpaBJiiHHSA 000pPOHOI0 Halloi Jiep>kaBy. A/iKe AOHUHI B YKpaiHi, Ha BigMiHy
Big CHIA, cknanaca cuTyalis, KOJM BiJHOCMHM y cdepi ynpaB/iHHA 0OOpPOHOID,
NOBHOBaXXEHHS OpraHiB BiMCbKOBOTO YINpaBJIiHHS, TakuX K ['0Jl0BHOKOMaH/AyBa4
36poitHux Cun Ykpainu, l'eHepanbHuil mTab 36pokHux Cun YKpaiHM, KOMaH/AYyBaHHS
BU/IiB 36poriHKX CuJs YKpaiHU, KOMaHJyBaHHS PO/AiB BiCbK, KOMaH/lyBaHHS ONepaTHBHUX
KOMaH/lyBaHb pEryJITbCAd NiI3aKOHHMUMU HOPMAaTUBHUMHM aKTaMHM, BiJNOBIJHUMU
NOJIOXKEHHSIMH, $SIKi 3aTBep/KYIOTbCS OpraHamMyd Jep)kaBHOI BJaAd ab0 BUIUMU
M0CaJl0OBUMH 0COOaAMH.

TakuM yuHOM, SIK MiJ Yyac BiMHU TakK i NpU NPOJOBXeHHI 060poHHOI pedopMu B
YkpaiHi, Heo6XiHO BpaxoByBaTH [OCBiJ MyO6JiiuHOro ymnpaBJiiHHS o6opoHow CIIA sak
npoBigHol kpaiHu-uieHa HATO wmofo npuHUMNiB No6yA0BU CUCTEMH Ny6JiYHOTO
ynpaBJ/iHHA 060POHOI Ta 30POMHUMU CUJIAMHU, CHCTEMHU 3aKOHO/IaBYOTO BU3HAYEHHS Ta
pO3MeXKyBaHHSI IOBHOBaXKeHb Cy0'€EKTIB 3abe3neyeHHs] 0O0OPOHHU.
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IIpo61eMu AOCTYNY A0 aAMiHiICTPAaTUBHHUX CYAiB MiJ Yac Ail BOEHHOrO CTaHy

[IpaBOBHUM peXUM BOEHHOI'O CTaHy, IKMW BBeJeHUN Yka3oM llpesuzeHTa Ykpainu
Bif 24 sntotoro 2022 poKy, 3HaYHOI MipOr0 BIIMHYB Ha yCi MPaBOBIIHOCUHU Ta OPraHU
ny6JsiyHol BJagu y Hallik AepxaBi. He € BUKJ/IIOYEHHSM i cy/j0Ba Tijika Jep>KaBHOI BJIaJY,
silKa 3a3HaJ/la 3HAa4YHOTO BIJIUBY BiJl BOEHHUX [Iill Ta IX HACJiAKIB, 1[0 CIPUYUHHUIO P
ICTOTHUX 3MiH y IpoLeAypi JOCTYIy A0 IPABOCYAA.

Y 3B’I3Ky 3 OKynalLi€l0 YaCTUHU TepUTOPil YKpaiHU 3 MOoYaTKy NOBHOMACIITAGHOTO
BTOPTrHEHHS Jiep>KaBU-arpecopa 0yJio apasi3oBaHO JisJIbHICTb OpraHiB Jep>KaBHOI BJaU
Ta MIiCLIeBOr0 CaMOBPS/lyBaHHSA Ha 3aXOIlJIEHUX TEPUTOPIiAX. 3[iMCHEHHS NpPaBOCYAAs Ha
3axXO0IlJIEHUX TEPUTOPIAX CTAJI0 HEMOXKJIUBUM. BiiTak 0JHUM 3 BaXKJIMBUX 3aBJaHb CYyJL0BOI
BJIa/IU CTaJI0 3MiHA TepUTOPiaJbHOI IPUCAUKLIL (MiACYyAHOCTI) cyfoBUX crnpaB. Tak, mij
yac BeJleHHs aKTUBHUX OoHoBuUX Ail y JloHeubkidd, YuToMupchbKil, 3anopisbkii,
KuiBcbkiy, JlyraHcekiv, MukosaiBcbkiv, CyMmcbkid, YepHiriBcbkiv, XapkiBCbKid Ta
XepCcoHChKIN 06J1acTAX, AedKi CyZid NPU3YNUHUIMN 3A4iHCHIOBAaTU NPABOCYAAsA. Y 3B’A3KY 3
nuM ['osioBa BepxoBHoro Cyay BHpozoBX Oepe3Hsi Ta KBiTHA 2022 poky BUAAB ILiiay
HU3KY PO3INOPAJKEHb, AKUMH BU3HA4YMB TEPUTOpPiaJbHY MiJCYyJHICTb CyJOBUX CIIPaB THUX
CyAiB, IKi NIPUNMHUWIM 3AiHCHIOBAaTH mpaBocyaas [1]. Peanisanis Takux mOBHOBaXKe€Hb
BepxoBHoro Cyay cTajsia MOXJIMBOK BHACJIILO0K 3MiH 10 4. 7 cT. 147 3akoHy Ykpainu «IIpo
CYZ[OYCTpiN 1 cTaTyc CyAniB», BIANOBIJHO [0 AKOi, y pa3i HEMOXJUBOCTI 3JiMCHEHHA
npaBoOCyA/is CYyI0M 3 06’EKTUBHUX MPUYUH MiJi Yac BOEHHOTO ab60 Ha/I3BUYAUHOIO CTaHY, Y
3B’A3Ky 31 CTUXIMHUM JIMXOM, BiMCbKOBUMM [isIMM, 3axXxoJlaMU 1100 O6OpOTbOU 3
Tepopu3dMoM ab0 IHIIMMH HAJA3BUYaHUMM OOCTaBMHAMH MOXe OyTHU 3MiHEeHO
TepUTOpiaJIbHY NiACY[HICTb CYyJOBUX CIpaB, L0 PO3IJIAAATbCA B TaKOMy CYAi, 3a
pimieHHAM Bu1ol pagu npaBocysd, 1O YXBAJETHCA 3a oJaHHAM ['os10BM BepxoBHOro
Cyny, uuisixoM ii mepezaadi 1o cyay, IKMA HAMOiJIbII TEPUTOPiaJbHO HAGJMKEHHUH [0 CYaY,
KWW He MOXe 3[ilCHIOBAaTH NpaBocyA/is, abo IHIIOrO BH3HAvyeHOro cyay. Y pasi
HEMOJIMBOCTI 3/iiCHeHHs BuIOI0 pajorw NpaBoOCyAJisl TAKOTO NMOBHOBaXKEHHS BOHO
3[IMCHIOETHCA 3a po3nopsagkeHHAM [osoBu BepxoBHoro Cyay. BignoBifHe pilieHHA €
TaKoX MifCTaBolo JJig Mepejadi ycix chpaB, sKi nepebGyBald Ha pO3TJsAAl CyAy,
TepuTopiasibHa NiACyAHICTb SKOro 3MiHIOETbCA [2]. OCKiJIbKM CTaHOM Ha CbOTOJHI
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BiZICyTHIM NOBHOBaXXHUM CKJIaJ Bumoi pagu mnpaBocyfns, TO Led OpraH He MOXe
BUKOHYBAaTH QYHKILii Ta IOBHOBAXKe€HH4, MNOKJIaJileHi HA HbOI'0 3aKOHOM.

Be3yMoBHO, llepejadya cnpaB 3 OAHOrO CyAy [0 IHUIOO HeraTUBHO BILJIMHYJIA Ha
CTaH 3/JiMCHeHHS CyJO4YMHCTBA Ta AOCTYN TpoMaAsaH [0 mOpaBocyans. Tak, ydYaCHUKHU
CrpaBu M030aBJieHI MOXJIMBOCTI OpaTH ydyacTb y Cy[OBUX 3acCilaHHAX Y 3B'fI3KYy 3
BifijaseHicTIO cyAy, Cy[i cTa/y 1e OiJibll MepeHaBaHTaXXeHUMHU HaJAMIipPHOI KiJbKiCTIO
Cy[lOBUX CIIpaB, fKi mnepebyBalOTh y IXHbOMY NpOBaJpKeHHI. 3JiliCHEHHA NpaBOCYAJs
TaKOX YCKJIaJHIOETHCSA NOCTIMHOI 3arp0o3010 paKeTHUX OOCTPIIiB.

BTiM, 3a3Ha4yeHi 3aKOHOZaByYi 3MiHU CTaJd BUMYLIEHUM KPOKOM i, IO-CYTi, EAUHO
MOXJMBUM MeXaHi3MOM /[yl 3abe3nedyeHHs peaJsiszanii MpaBa JOCTymy o0cC00H [0
NpaBoOCy/ 4, AKe B CUJIy BUMOT cTaTTi 64 KoHcTUTYLil YKpaiHu He Moe 6yTH 0OMexeHe B
yMOBaX BOEHHOTO a60 Ha/|I3BUYAaNHOI'0 CTaHY.

CTaHoM Ha CbBOrOAHI Cyad, AKi 3HAXOAATbCA Ha [AEOKYIOBAaHUX TepUTOPIAX
NOYMHAIOTh BiIHOBJIOBATU CBOK po6oTy. [lepmiuM cy/oM, SKHMU 3ampaljoBaB Mic/s
okymnarii, craB IBaHKIBCbKMHA paloHHUM cyjJ KuiBcbkoi o6JiacTi Ha mifgcTasi
po3nopsmxkeHHss [osoBu BepxoBHoro Cyay Bia 21.04.2022 poky Ne 18/0/9-22
BiiHOBJIEHO po60TYy [3]. BiAHOB/IIEHO TaKOX TepUTOpiaJIbHY MiACYAHICTh CYyJOBUX CIpaB y
CymMmcbKil, YepHiriBebkiid, KuiBcbkiil, JKUTOMUpPCBHKi 06J1aCTAX.

He MeHI1I Ba>k/IMBOIO MP0o6JIEMOI0 Mif Yac /il MpaBOBOTO peXXUMY BOEHHOTO CTaHY €
THMYacoOBe NPU3YNIMHEHHSA JOCTYNy A0 EAUHOTO Aep>KaBHOr'0 PEECTPY CYJAOBUX pillleHb Ta
cepBicy «CTaH po3rssay crnpaB» Ha Beb-calTi CynoBoi Biaagu YkpaiHu. Taki o6MexxeHHs
BBeJleHi /i 3amob6iraHHsi 3arpo3u XXUTTI0O Ta 3/I0pPOB’I0 CYAAIB Ta y4YaCHUKIB CyJ0BOTO
npouecy. OpHak, iHpopMaliliHa CKIaZoBa AOCTYIy 0 IPaBOCyA s dyepes 1je CTa€ 3Ha4YHO
00MeKeHOw. Y 6araTh0X CyZaXx TaK0X He MpaIoloTh 3ac06U TesepOHHOTO 3B’A3KY, 1110
YCKJIAHIOE YYaCHUKaAM CYJIOBOT'O MPOLLECY MOXKJIUBICTh Jii3HATHCS BClo iHpopMaliro npo
CTaH po3rJAAy CyJL0BUX CIIPAB.

AKTya/JbHOIO € TakKoX MmpobJsieMa, MOB'i3aHa 3i CTPOKaMM 3BEpPHEHHA [0
aZIMIHICTpAaTUBHOI'O CyAy. 3a 3arajJbHUM IpaBuoM, BignoBigHo a0 cratTti 122 KAC
YkpaiHu, AJi91 3BepHeHHS A0 a/|MiHICTpaTHUBHOIrO CyJAy 3a 3axXUCTOM IpaB, CB0OOA Ta
iHTepeciB 0cOOU BCTAaHOBJIIETHCS IIECTUMICAYHUN CTPOK, SIKUH, SKIIO0 HE BCTAHOBJIEHO
iHIlIe, 0GYHCAIOETBCA 3 JHSA, KOJK ocoba Ji3Hasacsd abo MOBUHHA OyJa Ji3HATHCA MPO
NOpPYLIEeHHS CBOIX MpaB, cBo60J yu iHTepeciB. [lix yac Ail npaBOBOro pexUMy BOEHHOTO
CTaHy Ha TepuTopil YKpaiHU CTPOKM JJid 3BEpHEHHA A0 aJMIiHICTpaTUBHOIO CyLy He
gynvHeHi. ToMy y BUIAJAKy MNpPONYLIeHHHd CTPOKY, MNUTAHHA IMpPO IX IOHOBJIEHHA
BUPILIYIOTbCA 3a 3araJibHUMU NpaBuaMy, nepepdadeHumMu ct. 123 KAC Ykpainu. [lpu
LIbOMY BOEHHHUU CTaH He 3aBX/{ € I0OBAXKHOIO Mi/ICTaBOI0 /11 IOHOBJIEHHS TaKOI'0 CTPOKY.
Ax 3a3Ha4yuB ['os10Ba BepxoBHoro Cysly «BOEHHHUM CTaH € NOBAXXHOK NPUYUHOK NIPOIYCKY
CTPOKIB, ajie KOXKeH Cy s Oy/ie OLiiHIOBAaTH 1[I0 MPUUUHY iHAUBIyaJbHO, Y MeXKax CIIPaBHy,
dKa poaragjaTuMerbcsa». Hanpukiaaz, €kKmo cy4 po3TalloBaHUW y M. JIbBOBI i
Oe3nepepBHO NpaIlOE, aJiBOKAT MpOoXXUBae B M. TepHomosii i Moxke 6e3nepemkoHO
BiIIpaBUTH AOKYMEHTH, AiCTATUCA A0 CyAy, TO B L[ill CUTyallil BOEHHUN CTaH, HA AYMKY
rosoBu BepxoBHoro CyJy, He Oy/ie MOBaXKHOI NMPUYUHOI NMPONYCKY CTPOKiB. HaToMicTh,
SIKIIO Y CYy/li OyAe 3MiHeHa MiACY/IHICTb, a ClIpaBU He OyJiM NepeAaHi /0 BiiMOBiAHOTO Cy Ay,
3 a/IBOKaTOM, SIKMU MepebyBa€ Ha OKyIMOBaHiW TepUTOpii, HEMa€ 3B’s1I3Ky abo K aZBOKAT
BCTYNUB 0 JjaB 36poiHux Cua YKpaiHH, TepuTopiajbHOI 0G0pPOHH, TaK OOCTABUHMU
OyyThb PO3TJISAATH CY/H, i 32 HAABHOCTI MOBaXXHUX MPUYHUH CTPOKU TOHOBJIKOBATUMY ThCS
[4].

Takuil nigxig BUJAETHCS IIKOM NPABUJIbHUM i € 3aM00IKHUKOM [IJI1 MOXKJIUBOTO
poZly 3JI0BXKMBaHb 3 OOKYy Y4YaCHUKIB cnpaBU. Y KOXHOMY KOHKPETHOMY BHUINAJKy
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HeoOXi/JHO BCTAHOBJIOBATH, YM OYJIM MOBAXKHUMU MPUUYUHU MPONYCKY CTPOKY 3BEpHEHHS
Jl0 aIMiHICTpaTUBHOTO CYyAy BHAC/JiJIOK BeJleHHS aKTMBHHUX OOWOBHUX Jii, AKi 3aBajuu
0co0i BYaCHO 3BEPHYTHUCA 10 aAMiIHICTPAaTUBHOTO Cy/Ay 3a 3aXMCTOM CBOIX IIpaB, CBOOOJ Ta
iHTepecis.

OaHUM i3 cnoco6iB y4yacTi y CyA0BHX 3acCifJaHHSIX € HMOro NMPOBEAEHHS y peXUMI
BileokoHepeH1lii, [0 A03BOJIIE JUCTAHI[IKHO O6paTU yd4yacTb y CyZ0BOMY 3acifjlaHHi.
AKTyasbHICTh L€l Npo6JeMH Ile rocTpo NoCTaja Mif, 4ac HNOIIMPEHHs Ha TepUTOopil
Ykpainu roctpoi pecnipatopHoi xBopo6u COVID-19, cnpuumHeHoi KopoHaBipycoM SARS-
CoV-2. Takuil MexaHi3M NpOBeJeHHS CY[OBUX 3acCifjaHb B AUCTaHLiHHOMY dopmarti, 6e3
NPUCYTHOCTI y4YyacHHKa CHpaBU Oe3nocepelHbO B 3aJli CyJOBOr0 3acilaHHs, JOMNOMIr
3HAYHO HOpMaJi3yBaTH 3JIMCHEHHs INpaBOCyAJd B YMOBax KapaHTHHY. [IpoTe yMmoBu
BOEHHOI'0 CTaHy IepellKo/pKaloTh peasizyBaTH IpaBa 0Ci6 Ha po3rJsaj iX cpaBu CyLoM
HaBiTb y TakuM cnoci6. [lpoBeieHHA AUCTaHLIKHOrO CyZ0BOTO 3acijaHHSA BUMarae
HaJIeX)KHOTO 00JIa/lHAaHHSI Ta TEXHIYHOI MOXJIMBOCTI [IJil IPOBEJEHHS CYyJA0BUX 3acCilaHb y
TakoMy ¢popmarti. [IpoTe i3 3pocTaHHAM KiJIbKOCTI Oakal0uWX B3ATH y4acTb Y Cy[J0BOMY
3acilaHHi AUCTAHIIKHO Y 3pOCTAE HABAaHTAKEHHS

Papa cynniB Ykpainu 03 Gepe3ns 2022 poky omnyb6JsikyBasa pekoMeHAalii 11040
po6OTH CyZiB B yMOBaXx BOEHHOro crtaHy. OJHi€l0 3 TakuxX peKoMeHJaLid O6yJs0
pO3’siCHEHHSI TpoMajJiiHaM MOXJIMBICTb BiJK/JaJleHHS pO3IJIAAY CHpaB y 3B’A3Ky i3
BOEHHUMH [iIMM Ta MOXJMBICTb PO3IJIAAY CIpaB B pexuMi BiseokoHoepeHnil. [Ipu
IbOMY J0IYCK 0Ci0, SIKi He 6epyThb y4acTi y CyJ0BOMY 3acilaHHi o6MexxeHuM [5].

Takym 4ynMHOM, micasA BBeJleHHS BOEHHOTO cTaHy 24.02.2022 poky Ha TepuTopil
YKpailHM MOKHA BUAIJIMTH HACTYINHI HarajbHi Npo6seMu, NMOB’S3aHi 3 AOCTYNOM [0
aJIMiHICTPaTUBHUX CYiB:

1. locTyn o cyAy, BHACAILO0K 3MiHM TepUTOpPia/IbHOI MiZCYAHOCTI CyZJ0BUX CIIPaB;

2. TumMyacoBe NpU3yNIUHEHHSA AOCTYNY A0 EAUHOrO JEep>KaBHOTO PEECTPY CYZ0BHUX
pileHb Ta cepBicy «CTaH po3rjsjy cipaB» - 0OMexXeHHs JOCTyny oci6 o iHpopmalii npo
CTaH poO3IJAy CyLOBOI ClIpaBy;

3. [loHOBJIEHHA NPOMNYLIEHOTO CTPOKY 3BEpHEHHA [0 aJAMIiHICTPAaTUBHOIO CYAY
3B’SI3Ky 3 BOEHHHUMHU [lisIMU;

4. Y4acTp y cy/loBOMY 3acijlaHHi B pexXuMi BifjeokoHepeHUil mif yac Aii npaBoBOro
peXHUMy BOEHHOTO CTaHY.

CIMCOK BUKOPUCTAHUX JpKepel

1. [lepesnik cyziB, TepuTOpia/ibHy MifCYyAHICTb IKUX OYJIO 3MiHEHO Y 3B’SI3KY 3
HEMOXJIMBICTIO 3/1iHCHIOBAaTU NMPaBOCYAJs MiJi Yac BOEHHOTO CTaHy (3BeJieHa Tab/auLs).
BepxoBHMit Cya. URL: https://supreme.court.gov.ua/supreme/gromadyanam/
terutor pidsudnist

2. [Ipo cypoyctpint i ctatyc cypniB: 3akoH Ykpainu. BepxoBHa Pasa Ykpainn.
URL: https://zakon.rada.gov.ua/laws/show/1402-19#Text

3. [Ipo  BigHOBJIEHHA  TepuUTOpiaJbHOI  MiACYAHOCTI  CYZOBUX  CIpaB

[BaHKiBCbKOTO pailoHHOr0 cyAy KuiBcbkoi o6J1acTi: po3nopsigxeHHs BepxoBHoro Cyay Bij
21.04.2022 p. Ne 18/0/9-22. BepxoBuuii Cygn. URL: https://supreme.court.gov.ua/
userfiles/media/new folder for uploads/supreme/rozporyadjennya/Rozpor 18 2022 04
21.pdf

4, Mu Bci 3rypTyBasvcd I HamMaraeMocs WBHUJAKO BHUPIIIUTH IMUTAHHA, L0
BUHMKAIOTh Yy CYJlOBil cucTteMi y 3B’13Ky 3 BiliHO - ['osioBa BC. BepxoBHuii Cya. URL:
https://supreme.court.gov.ua/supreme/pres-centr/news/1267529/
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HIkoauk A.M., d.10.H., npogp., npoghecop kagpedpu
admiHicmpamueHo2o ma @IHAHC08020 npasa

HPpUOU1HO20 pakyaememy JIbsiscbKo20
HayioHa/bHO20 yHieepcumemy IimeHi IeaHa
®paHka

AaMiHicTpaTHBHE OCKap:KeHHs B YyMOBaX BOEHHOI'O CTaHy

[IpoTAromM oCTaHHIX [ecATUAITE aJMiHICTpaTUBHE OCKap>XeHHA fAK OJWH i3
Croco6iB 3aXMCTy MpaB 0COOM y BiJHOCMHAX 3 MyO6JIiYHOIO aAMiHicTpali€o B YKpaiHi
BiZlirpaBa/io AOCTaTHbO CKPOMHY pOJib y MOPIBHAHHI i3 cyA0BUM. [IpakTUKyIOUi IOpUCTHU
BUKOPHUCTOBYBAJIM HMOTr0 y AeAKuX chepax nmyOsiuHOTrO aAMiHICTpYBaHHS, a TaKOX — JJid
Jl0laTKOBOrO 300py [A0Ka3iB AJi1 MaWOyTHbOrO MOJAAHHSA CyZ0BOro mno3oBy. OfHaK y
nepeBaXKHiM GiNbIIOCTI BUNA/KiB Ha 3a/l0BOJIEHHSI BUMOT CKapru B aJiMiHiCTpaTUBHOMY
NnopAAKY B YKpalHi He HaZTO NOKJIAaZaJIMCh Ta OZpa3y 3BepTaJlUCh [0 CyIOBUX OpPraHiB.

3 iHmoro ©O0OKy, y 6araTbox JepkaBax-ujeHax E€EBpomnelcbkoro Coro3y
aJIMiHICTpaTUBHE OCKap>KeHHsl cepeJi CNOCO6iB 3axUCTy NpaB 0COOM y BifjHOCMHaxX 3
nyo6JIiYHOK aJMiHicTpalli€lo Biirpae 3HayHO Baromiunly poJsib. TaM HaBHAKH: NepeBakHA
OinbLIiCcTh My6JIiYHO-IPAaBOBUX CHOPiB BUPILIYIOTHCA Y MeXaX caMol BUKOHABYOi Bjaju
yepe3 po3rJfAf CKapr B ajMiHICTpPaTUBHOMY NOPAAKY. 3 OrJIALy Ha NparHeHHd YKpaiHH
JOJNYYUTUCH 10 EBponelicbkoro Coro3y, BapTo 3a/aTH MUTAHHS, YOMY BiIMIHHICTBb 1100
Ha3BaHOTO IHCTUTYTY € HACTIJIbKU iCTOTHOIO.

B yMoBax 3anpoBa/PKeHOro y Hallil JepKaBi NIPaBOBOr'0 PEXXUMY BOEHHOI'O CTaHY
HOPMaTHBHO-NPAaBOBi aKTH, sKi TOI abo iHLIOK Mipok peryywlTb aJMiHiCTpaTUBHe
OCKap»KeHH#, ITIOKU He 3a3Ha/Ii iCTOTHUX 3MiH. [Ipy ToMy Harazaemo, 10 OAAHHA CKapr
Ha pillleHHs, Ail Y4 6e3/is/IbHICTb aAMIHICTPATUBHUX OpPraHiB PeryJa€ETbCA CbOTO/IHI:

1) 3akoHoM YkpaiHu «[Ipo 3BepHeHHA rpoMajsaH», KWW BU3HA4Ya€ 3arajbHi
IpaBUJa MOJAHHA, PO3IJAAY Ta BUPILIeHHA aJMIiHICTpAaTUBHUX CKapr [Jid yCiX OpraHiB
Jlep>KaBHOI BJIa/IU Ta MiCLLeBOI'0 CAaMOBPS/yBaHHS;

2) creyiaJIbHMMHU 3aKOHOZABYUMHU Ta NiI3aKOHHUMU HOPMAaTUBHO-IIPABOBUMU
aKTaMH, y $SIKUX pEeryJI€TbCA aJMiHICTpaTUBHe OCKap:KeHHs JJii OKpeMHuXx cdep
ny6JsiiyHOro aJMiHICTpyBaHHSI 4YM BUJAIB aJMiHICTpaTUBHUX OpraHiB; HamNpuUKJaj,
aZIMIHICTpaTUBHE OCKap>XeHHs KOHTPOJIIOIOYMX OpraHiB BHU3HAYAETHCA OKPEMHUMHU
HopMaMH [lojaTKOBOI0 KOZileKCy YKpaiHHu.

Jlo 1bOoro HeoOXiZHO J04AaTH, 10 3arajJbHOMY aJIMiHICTPAaTUBHOMY OCKap>KeHHIO
NPUCBAYEHO OKpeMy IJaBy yxBaJieHOro BepxoBHow Pazoro Ykpainu 17 atotoro 2022 poky
3akoHy Ykpainu «Ilpo agMiHicTpaTHBHY IpoLeAypy», SKHH OYiKye Ha MNiANKWCaHHA
[Ipe3ausieHTOM YKpaiHU Ta, BiZjIOBiZjHO, He HAOYB YMHHOCTI [1].

3BepTalounch 6e3nocepeHbO /10 3aj/ieK/JapoBaHOI TeEMAaTUKH aJMiHiCTPaTUBHOTO
OCKap>KeHHA B YMOBAX BOEHHOTO CTaHY, 3a3HAaYMMO, 1110 CTaTUCTUYHI BiZJOMOCTI 3 I1bOTO
NPUBOJAY € MaJIO AOCTYIHUMH 3 00'€KTUBHUX NPUYKH. TOMy CKOHLIEHTPYEMO CBOIO yBary
Ha BIIOMUX y [JOKTPHHI aAMIHICTpAaTUBHOIO IIpaBa HeJo0JIiKax Ta IlepeBarax
aZIMIHICTPAaTUBHOI'O OCKap>KeHHH, NNPOEKTYIOUYM iX Ha 3aCTOCYBAaHHA B YMOBax IpaBOBOTO
peKUMy BOEHHOI'O CTaHY.
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OCHOBHMM HeJOJIIKOM aJMiHICTPAaTUBHOI'O OCKap»KeHHd B YKpaiHi TpajULilHO
Ha3MBalOTb HEJOCTATHE 3abe3neyeHHs 00'EKTUBHOCTI Ta HeyllepeAKeHOCTI PU poO3rada/i
CKapr B MeXax MNy6JiiyHoi ajgMiHicTpalii, 3yMoBJeHy HedOpMaJbHUMU 3B’SI3KAMH MiX
nyO6JIiYHUX CAYyKOO0BLAMM Pi3HUX PIBHIB aAMiHICTpaTUBHOI i€epapxii. ¥ 1bOMy KOHTEKCTI
CYyZlOBUM pPO3rJisJ, € NPUBAOJIUBIIIMM 3 OI/AAY Ha BiJOKPEMJIEHICTb Ta He3aJIeXKHICThb
CyZ,0BOI BJIa/IY BiJi BAKOHABYOl.

3 iHmoro 60Ky, HaJIEXHICTb anessliiiHOro, 3/1e6i/bIIOro — BULIOT0 3a iepapxi€ro
aZIMiHICTPAaTUBHOTO OpraHy Z0 Tiel » TiJIKM BUKOHABYOI BJAAU d priori He O3Ha4aeg, 110
pOo3rJda[, CKapru B aJMiHICTPAaTUBHOMY NOPAJKY Ta NPUHHATTS BiAIOBIJHOTO pillleHHA
OyZe HeOO'EKTUBHUM YU ynepe/pkeHUM. B yMoBax mpaBOBOro peKMMy BOEHHOIO CTaHY
HMOBIpHICTh  Cy0’€KTHUBHOTO MiIXOAy [JAO BHUpIilleHHd COpaBuU Ta O0O4YeBUJHOI
HeNpaBOMIpPHOCTI BUpillleHHA COpaBUd O0e3CyMHIBHO 3a/IMIIAETLCA, aje Moxe OyTu
3HWXKEHaA Yy 3B'I3Ky i3 3arpo3ow MOCWUJIEHOI HPUAMYHOI BifmnoBigasibHOCTI (30KpeMa,
LOYBIJIBHOI Ta JAUCHUIIIHApPHOI) YNOBHOBa)XEHUX IMOCAJOBUX 0CI6 anessLiiHOro
aZIMiHICTPAaTUBHOTIO OpPraHy 3a Taki Ail.

[losa TuUM, KOPOTKO PpO3IJITHEMO OCHOBHI MepeBaru aJMiHiCTpaTUBHOIO
OCKap>KeHHs Ta IX 3Ha4YeHHS B yMOBax IPaBOBOr0 PeXMMY BOEHHOTO CTaHY.
1) OnepaTUBHICTb NPUHHATTSA pillleHHs 3a ckaproiro. Ha Ham mnorasj, us

XapaKTepUCTUKaA aJMiHICTPaTUBHOI'O OCKapXKeHHS B YMOBAax BOEHHOrO CTaHy HabyBae€
0C06JIMBOI Baru. AJpke 3aXMCT NpaB 0COOU € TOJi epeKTHUBHUM, KOJM BiH € BUaCHUM Y
IIBU/IKO 3MiHIOBaHUX PAKTUYHUX 06CTaBMHAaX BOEHHOTO 4acy.

2) Bisibma ¢iHaHCcOBa AOCTYNHICTh aZJMiHICTPAaTUBHOTO OCKap>KeHHS B yMOBax
3arajJibHol 06MeXeHOCTi piHaHCOBUX Ta MaTepia/IbHUX PeCYpPCiB TAKOXX MaTUMe HeabUusKe
3HauyeHHA JJ/1g 6araTbox POMa/isiH Ta HaBIThb NpeJCTaBHUKIB 6i3HeCy, [/ AKUX BeJleHHs
rocrnoapchbKoi AiJIbHOCTI € 06'€KTUBHO CKJIAAHIIIUM, a HEPIJIKO — MPOCTO 30UTKOBUM.

3) [Iupiui mMOBHOBaXKeHHS alelinHUX aJMiHICTpaTUBHUX OpPraHiB y YaCTHHI
nepeBipKU He JMlle 3aKOHHOCTI, aje W JOLiJbHOCTI Ta ePeKTUBHOCTI OCKap>KyBaHHUX
pimieHb. B yMoBax npaBOBOro peXMMy BOEHHOIO CTaHy L IepeBara TaKoX HabyBae
BQ)KJIMBOTO 3HAYE€HHA /IS 3aXUCTY NpaB 0CO0OH, IKa Ma€ MOXJ/IMBICTb BiZipady OTpUMaTH
HOBe pillleHHs, IKUM Oy/ie 3a/l0BOJIEHO MO/aHi BUMOTH.

[lizcymoByro4M 3a3HayeHe, 3aCTOCYBaHHA AAMIHICTPAaTUBHOIO OCKapXeHHS B
yMOBaxX IMpPaBOBOTO pPEXUMYy BOEHHOI'O0 CTaHy MaJio 6 3pOoCTaTH HaBiTb 3a iCHYHYOro
npaBoBoro 3abesneyeHHs. [lopsaj i3 puM, yxxe 3apa3 BapTO pPO3IJISHYTH NepPCIEKTUBU
MalOyTHbOI 3MIHM MiAXOJIB Yy HOPMAaTHBHO-NPAaBOBUX aKTaX, NPUCBAYEHUX LbOMY
NHATAHHIO.

[lepenyciMm npuragaemo BigHOocHO HOBY (Bif 2017 pokKy) HOpMYy 4acTHUHHU 3 CTaTTi
124 KonctuTyuii YkKpaiHW, 3rifHO 3 (KO  3aKOHOM MOXe OyTH BHU3HAYeHUH
0060B's1I3KOBUH J0CY/J0BUN NOPSAJ0K YPEryJl0BaHHSA Copy. 3a 3MiCTOM 111 HOpMa y nepiuy
yepry CTOCYETbCA  3alpOBa/KeHHHA  OOOB’A3KOBOCTI BHUKOPUCTAHHA  MeXaHi3My
aZIMIHICTPAaTUBHOI'O OCKap>KeHH4 lepeJ 3BepHEeHHAM 10 aAMIHICTPAaTUBHOI'O CY LY.

ToMy NponoHyeMO MOBEPHYTUCH 10 OOrOBOPEHHS LbOTO MUTAHHS B YKPaiHCHKil
aJIMiHICTpaTUBHO-NPABOBii Hayli 3 MaWOYTHIM BHUXOJOM Ha 3MiHU y 3aKOHOJABCTBI.
Po3yMieMo, 1110 6isb1IiCTh BITYM3HAHUX a/IMiHICTPATUBICTIB Ha IbOMY €eTalli He MiATPpUMYE
iei 0060B’A3KOBOCTI aJIMiHICTpaTUBHOI'O OCKap)KeHHs, IOCUJAIOYUCh HA pillleHHs
ABajausaTun aTupiyHoi gaBHocTi Konctutyniinoro Cyay Ykpainu [2] a6o x Ha ckyiaZHoOLL
MOro npakTU4HOI peasisalii B iCHyloo4il npaBoBiMl cucteMi. bisnbiie Toro, y 3rajgaHomy
HOBOMYy 3akoHi Ykpainu «IIpo afMiHicTpaTUBHY npoueAypy» HOPMHU NMPO 060B’SI3KOBICTh
aJIMiHICTPAaTUBHOI'0 OCKap>KeHHS1 Ta BHYEpNaHHS YCiX MOXJMWBUX 3aCO6iB 3aXMCTy MpaB
0cobU B Mexax NMy6J1ivHol afiMiHicTpaLil TakoX HEMAE.
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3 iH1moro 60Ky, Ai€BICTb IHCTUTYTy aZAMiHICTPaTUBHOT'O OCKap>XEHHS y Jep:KaBax
KOHTUHEeHTa/JbHOI €Bponu Ta Besukiin bpuTaHil He BUK/IMKae cyMHiBiB. KinbKicTb
ny06JIiYHO-MIPAaBOBUX CIOPIB, fIKi BUPILIYIOTbCS Y MeXXax BUKOHABYOI BJAJU i3 MOJaHHAIM
CKapru B aJAMIiHIiCTpaTUBHOMY nopsaAaky ckiazae 80-90 Bigcorkis. [ me mpu Tomy, 1m0
a[AMIHICTPATUBICTU Y LMX Jep:KaBaX PO3YMilOThb 3arpo3yd Ta HeJOJIIKM TAaKOro MiAXOAY,
nepejyciM MoB’si3aHi i3 3raJlyBaHUM 3a0e3Me4eHHSIM 00’ EKTUBHOCTI Ta HeynepePKeHOCTi
pO3rAaAy BiANOBIJHUX CIIPaB.

Ha nHawmy aymky, umed [JOCBiJ, 3acTOCYBaHHfl aJMIiHICTPaTHUBHOIO OCKap>KeHHS
JIOLIiJIbHO BUKOPUCTATH i B YKpaiHi. | He Jiville TOMY, 1110 MM HAMaraEMocChb HabJIMXKaTU CBOE
3aKOHOJABCTBO [0 mnpaBa EBponeucbkoro Cow3y, ajxe BU3HAYeHHS KOHKPETHHUX
BapiaHTIiB 3axUCTy MpaB 0COOU € MNpPeporaTUBOI0 HalliOHAJbHUX NPABOBHUX CHUCTEM.
BupimeHHss nepeBaxHOI 6iJbIIOCTI cHOpiB  Mix rpomMajisHaMU Ta Cyb’€eKTaMu
rocrno/JilaploBaHHs, 3 OAHOr0 00Ky, Ta Cy6’ €KTaMH My0OJIiYHOT0 aIMiHICTpyBaHHA — 3 iHLIOTO,
y MeXaxX BHUKOHABYOl BJIaJJM € BUTIAHUM 4K JJid CYCHiJIbCTBa, TaK 1 JAepxkaBu. Yepes
OKpecJieHi BHUIle epeBaru aAMiHiCTPaTUBHOTO OCKap>KeHHsI 0c00a MaTUMe MOXKJIMBICThb
epeKTHBHIillle 3aXUCTUTH CBOI MpaBa Ta 3aKoHHi iHTepecu. KpiM Toro, 6yse yuMaJsiorn
MipO0 pO3BaHTAXXEHO BiJi MPOCTUX TA TUNOBUX aJAMIiHICTPATUBHUX CIIpaB CYLOBiI OpraHHU.
Yeprose x pepopMyBaHHS Cy0BOI BJIa/JU He IOBMHHO HAC JIIKAaTH, OlJibllle TOr0, B yMOBax
TPHUBAJIOr0 BOEHHOI'O CTaHy MOT0 IPOCTO HE YHUKHYTH.

CrMCcoK BUKOPUCTAHUX JpKepeJl

1. [Ipo agMiHiCTpaTUBHY NpOUEAYPY: TEKCT 3aKOHY YKpaiHHU i3 CXBaJIEeHUMU
IpU NOBTOPHOMY MNPUUHATTI npomno3uniamu llpesugenta YkpaiHu URL:
https://itd.rada.gov.ua/billinfo/Bills/pubFile /1107419

2. PimmenHsa KoHcTuTyniiHoro cyny Ykpainu Big 25 aucronaza 1997 poky y

cnpaBi 3a KOHCTUTYLiMHUM 3BepHEHHSIM rpoMajsaHku /I3wo6u ['anvuHu [laBaiBHU 11070
odiniiiHOTO TAYyMadyeHHs YacTUHU Apyroi ctaTTi 55 KoHcTtuTynii Ykpainu Ta cratTi 248-2
[luBinbHOrO mpouecyasbHoro kojekcy Ykpainu URL: https://zakon.rada.gov.ua/laws/
show/v006p710-97#Text

Yopua B.I, 0d.r0.H, npogd., npogecopka
kagedpu admiHicmpamugHozo ma
¢iHaHco8020 npasa Kuiscbko20
HAYIOHA/IbHO20 eKOHOMIYHO20 yHigepcumemy
imeHi Baduma 'embvmana

Cnoco6u nigBMLIEeHHSA TPYA0BOi MOTHBallii 3aCy/>KEeHHX

Oco6J1MBOI aKTya/IbHOCTI JaHe MUTaHHA HabyBae y cdepi opranizauii Ta 3asydyeHHs
3aCy/PKeHHUX J10 CYCIIiJIbHO KOPUCHOI Ipalli, OCKIJIbKM OCTaHHA BiZJHOCUTBHCA [0 OCHOBHHUX
3ac06iB BUNIpaBJIeHHS Ta pecoljiaizanii. B Toi e yac, BapTo Bi/I3HAYMTH, 1110 CTPYKTypa
TpyZl0oBoi MOTHBAlil 3acy/pKeHUX, CPOPMOBAHICTb TPYAOBOI MEpPCIEKTUBH, COLiaJibHO-
IICUXO0JIOTIYHA aZianTallid, ydaBJEHHA 1 CTaBJEeHHHA 3aCy/PKeHUX A0 Ipali KapAUHAJIbBHO
BiZIpi3HAOTHCA Bif TUX *Ke XapaKTEePHUCTHK, aJjie 110/0 0Cib sKi He MepebyBalOTh B MiCLSIX
no36asyieHHs BoJi. TpyaoBa MOTHUBaLisl 3acyZ»KeHUX BapilOETbCA WI0J0 HACTYMHUX
JfleMmorpadiuHux i coliaJibHO-NICHUXOJIOTIYHUX XapaKTEPUCTHUK: BiK, TepMiH /10 3aKiHUYeHHS
NOKapaHHS, piBeHb OCBiITH, HafABHicTb mnpodecii, ctax npodeciiiHOl AidIbHOCTI [0
NOTpaMJsiHHS B yCTAHOBU BUKOHAHHSA NokapaHb (gasi - YBII) Toiwo.

[IpoTsiroM Bifi0yBaHHSI MOKapaHHs B YCTAaHOBAaX BUKOHAHHS MOKapaHb 3acy/pKeHi
MalTb OyTH Opi€EHTOBaHI Ha IOBEpHEHHSA /[0 CaMOCTIMHOTO 3araJbHONMPUUHATHOTO
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COLiaJIbHO-HOPMATUBHOTI'O XUTTH B CYCIiJIbCTBI, Y TOMY YUCJII 32 paXyHOK 3aJly4eHHd [0
CyCIiJIbHO KOPUCHOI Tpalli, HaB4YaHHs, OTpuMaHHA npodecii. [lpouec 3anyyeHHs
3acy/pKeHHX, M030aBJeHWX BOJ [0 Mpali K OJHOTO 3 HaWBaXKJIMBILIMX eJIEMEHTIB
BiflOyBaHHSl NOKapaHHf, CKJAaBCA ICTOPUYHO i Ma€ Micue y 6araThboX MeHiTeHLiapHUX
cucTeMax KpalH CBIiTy, Je MNpaus 3acy/[»)KeHUX BH3HAYaA€TbCA K Cy0 €KTHBHE IPaBo
3acyJpKeHoro, abo BU3HAIOYHU Ii OPUJUYHUM 0060B’I3KOM. BifimoBiiHO [0 3aKOHOAABCTBA
YkpaiHy, e 3yMOBJIeHe, Nepll 3a BCe, MOJABIMHUM XapaKTepOM Mpali 3acy/PKEHOTro: 3
OZIHOTO OOKY - Ile iX nmpaBo, rapaHToBaHe KoHcTUTyLi€0 YKpaiHy, a 3 iHIIOr0 — CyCHiJIbHO
KOpPUMCHA TMpalsg BiAHOCUTbBCA JO OJHOTO 3 OCHOBHMX 3aC00iB BUIIpaBJIEHHS
i peconianizarnii.

Y xoai MiKHapoJHOTO CHiBpOGITHULITBA Ta OOMiHY JOCBiJoM y mNeHiTeHLiapHiN
chepi, Mi>kHapoJHOI CHiIJILHOTOK OyJIO BUPOOJIEHO Ta 3aKpilJIeHO B MiXXHApOJHUX
HOPMaTUBHO-NIPAaBOBUX aKTaX OCHOBHI NPUHLMIIM OpraHidanii npaui 3acy/pKkeHux, AKUMHU
KepylTbCsl MeHiTeHLiapHi CcUCTeMH CBiTy, O6epyuyd IX 3a OCHOBY Ipu ¢POpMyBaHHI
HalliOHaJIbHOT'0O 3aKOHOAaBCTBA. /1o HUX MOKHA BiIHECTH HACTyIHI: 1. 3acy»KeHi NOBUHHI
MaTH MOXJIMBICTb MpalloBaTH i/abo 6paTH aKTUBHY y4acThb B CBOiM peabisiTallii 3a yMOBHU
BCTAHOBJIEHHA JiikapeM a60 iHIIMMU KBa/lipiKOBaHMMM MeAWYHUMHU O¢axiBUAMHU ix
¢di3ryHOl Ta NCUXiYHOI MPUAATHOCTI. 3acyA»kKeHi MOBUHHI BUKOHYBATH CYCIiJIbHO KOPHUCHY
po60Ty, AOCTAaTHIO JJis TOTO, 1106 3allOBHUTHU HOpMaJibHUM pobouuil aeHb. 2. [Ipausa He
NOBUHHA 3aB/,AaBaTH 3aCy/P)KEHOMY CTpakJaHb. 3acy/keHi He IOBUHHI 6yTH B pabcTBi ab60
nigHeBiibHOMY cTaHi. 3. P060Ta, iKo10 3a6€e31euy0ThCs 3aCy/»KeHi, IOBUHHA OYTH, B Mipy
MOXJIMBOCTI, Takol, 1106 MifABUIyBaTH abo JaBaTu IM KBajidikaljito, 1110 J03BOJISE iM
3aMHATUCA 4YeCHOK IMpauerw micias 3BiibHeHHA. 4. PoborTa, fika BKJIIOYA€E eJieMeHT
npodeciiiHOi MiAroTOBKW, NOBMHHA HaJZaBaTUCA 3acCyJ)KeHHM, SIKUM lie MOe HaJaTH
KOPUCTb, OCOOJIMBO HEMOBHOJIITHIM 3acy/)KeHUM. 3acyJKeHi MOXyTb OOHMpaTU BHUJ
JSIIBHOCTI, B AIKil BOHM XOTiJiIM 6 OpaTH y4yacTb, y MexaX HassBHUX MOKJIMBOCTEW,
3 ypaxyBaHHSIM BiANOBiAHOTro npodeciiHOro Bif6OOPY Ta BUMOI NOPSAAKY i JUCLUILJIIHU.
5. Xoua ojep:kaHHA (piHaHCOBOTO MPUOYTKY BiJ AiJIBHOCTI MiATPUEMCTB y BUIPABHUX
yCTaHOBax MOe O0YTU KOPUCHUM 3 OTJIsAAy Ha MiABULIEeHHS CTaHAAPTIB, a TAKOXK AKOCTI Ta
JouisibHOCTI mpodeciiiHOi MiAroTOBKM, NpoTe iHTepecu 3acy/KEHUX He MYCATb
NiINOPAAKOBYBATHUCS LIk MeTi. 6. Y 0y/ib-IKOMY BUINAJKy 3acy/KeHi MyCcSTb OTPUMYBaTHU
3a CBOMO NpaLl0 ClIpaBeAJIMBY BUHAropoay. 7. 3acy/>KeHi NOBUHHI MaTH NPpUHANUMHI OJVH
JleHb BIJIIOYMHKY Ha TWXJAeHb 1 JOCUTb 4Yacy /JJid OCBITH Ta IiHIIMX 3aHATbH. BapTo
3a3HA4YMTH, 110 BHUlIeNepepaxoBaHi MPUHUMIM B TiM 4YM IHIIIA Mipi 3HaxXoAdATb CBOE
BifoO6pakeHHS B 3aKOHO/IAaBCTBI 6i/biIOCTi KpaiH cBiTy [2, c. 157-158].

BBaxkaeMo 3a fo1iJIbHe 3alIPONOHYBAaTU HACTYIHI LJIAXWA YA0CKOHAJIEHHS MOPALKY
opraHisauii/3anydyeHHs 3aCy/)KEHUX 10 CyCHiJIbHO KOPUCHOI Npalii:

1. BusHauuTH, 1110 Npausd AJs 3acyJKeHUX — 1ie, B Oisb1Iii Mipi, 060B’s130k. Toai ik
JI03BiJI NpaloBaTU 3a Oa)KaHHSAM MOXe OYTH BU/JAHMUU JIMIIE 3 YpaxyBaHHSIM BUCHOBKY
JIIKapCbKOI KOMIiCii 3acy/)KeHUM, fIKi JOCAT/IM NMeHCiMHOoro BiKy; iHBasigaM | ta Il rpyny;
XBOPHMM Ha aKTUBHY QopMy TyOepKyJ/bo3y; KiHKaM 3 BariTHICTIO MOHAJ YOTUPH Micsli;
»KiHKaM, SIKi MaloTh JjiTel y OyJUHKaX JUTUHU [IPU BUNIPABHUX KOJIOHiAX. Ha Haw norusg,
NPUHLMI 060B’I3KOBOCTI Mpalli 3aCy/P)KEHUX He CylepeyuThb MiXKHApPOJHUM HOopMaM. B
MiHiMa/ZIbHUX CTaHJAPTHHUX MpaBUJax MOBOPKEHHSA i3 B'SI3HAMU MiJIKPECTIOETHCA, 110 YCi
3acy/pKeHi 30600B’s13aHi MpaloBaTHU BiAMOBIAHO A0 iX Gi3MYHUX TA NCUXIYHUX 3/1iOHOCTEH,
3acBifueHux JikapeM (cT.71). Pazom i3 TuM, mnpansd 3acy/[PKEHUX MOXKe MaTH
peconianisyiouuii, aHTUKPUMIiHOTeHHUM XapaKTep JiUlle 3a YMOBU ii J0O6POBiIbHOCTI 3a
HaAsIBHOCTI BiZIIOBiAHOI MOTUBAIIl.
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2. llpans mMae cratu notpeboro. 3acyZKeHUU MOBUHEH OAYHUTU pe3yJbTaTH CBOEI
npaLi Ta ycBiJOMJIIOBATH IX. 3 METOI ITOCUJIEHHA MOTHUBALI 3aCy/P)KEHUX L0/0 3aJ1y4YeHHH
[0 CYCIHIJIbBHO KOpPUCHOI TMpali NOpPONOHYETbCA BHECEHHA 3MiH [0 KpUMiHaJIbHO-
BUKOHABYOT0 3aKOHOJABCTBA, Nepef0ayuBLIM CUCTEMY JOJATKOBUX MiJbr i IMepeBar:
KOPUCTYBaHHS [JOJATKOBUMM OIJIAYYBaHUMHU MOCAYraMy, MOJIMNIIEHMMH NOOYTOBHUMU
yMOBaMU TPHUMaHHS TiJIbKM 3a KOIUTH, 3apobJieHi B YBII; HalaHHA KOPOTKOCTPOKOBUX
BIANYCTOK THUM 3aCy[pKeHUM, AKi 3a/Jy4aroTbCd A0 Mpani; MOX/IMUBICTb NpPOBEJEHHS
nob6avyeHb 3a MexxaMu YBII, Buxoay 3a Mexi YBII y BuxiiHi Ta CBATKOBI [AHi; NiJIbTOBUU
3aJliK BiZl0yTOro CTPOKy NOKapaHHs (HampUKJaJ 3apaxyBaHHS TPbOX JHIB Bi0OyTOro
NOKapaHHA 3a YOTHUPH, ab0 OAHOTrO JHA BiAOYTOro MOKapaHHS 3a MiBTOpa B 3aJIeKHOCTI
BiZi BUAY poO6iT); Ta NpH 3MiHi yMOB TPUMaHHS, YMOBHO-/JOCTPOKOBOMY 3BiJIbHEHHI, 3aMiHi
He Bif0yTOl YaCTUHM NOKapaHHA OiJibll M'IKMM; 4iTKe BM3HA4YeHHs Ta 3aKpilJIeHHs Ha
3aKOHO/ZIaBYOMYy PpiBHI MOXJIMBOCTI YMOBHO-JOCTPOKOBOIO 3BIJIbHEHHA Ta 3aMiHU
HeBiIOyTOI YaCTMHU NOKapaHHA OiJbIl M'SKUM TiJIbKM [JJ TUX 3acy/pKeHUX, fKi
npanioTh B YBII; Moxk/IMBicCTh BUTpayaTH YaCTUHY 3ap00JIeHMX KOLITIB B YCTAHOBI, iHIIY
- HaJICUJIaTU CiM’'SIM, a pellTy — HaKOMUYyBaTU Ha 0COO0OBUX paxyHKax (1o JacTb 3MOTy
3abe3meuyuTy cebe YM CBOIO POJIMHY Ha NMepIIMM Jyac nic/is 3BiJibHEHHS; TOraCUTH MalHOBI
3000B’s13aHHA TOLIO).

3. [lepen6auuTy, 0 3acy/PKEHI, IKi MalOTh BUKOHABUi JINCTH, a TAKOX 3060B’s13aHi
BiZIIKOAYBAaTH 3amnofissHy WIKOAY BiAanmoBiAHO A0 crtated 136 Ta 137 KpuminanbHO-
BUKOHABYOT0 KOJIEKCY, MOBUHHI MpalloBaTH B MicLgAX i Ha poboTax, fKi BU3HA4YalOTbCA
aaMmiHicTpaniero YBII Ta mepeab6aydTd, w0 BiMOBa BiJi TaKUX pOGIT TArHE
BiZIOBIJA/IbHICTh 3a HEBHKOHAHHA 3aKOHHUX BuUMoOr agMiHicTpanii YBII. Ha »xans,
CbOTOJIHI Oi/IBIIICTh Mpale3aTHUX 3aCy/P)KEHUX He BOJIOJAiE HeoOXiAHUMH mpodeciaiMu
i po604MMM HaBUYKaMM Ta NOTpebye NMOCTiMHOI npodecihHOI MiATOTOBKMA Ta HaBYaHHS.
Peasnizanito gaHoi MeTH Mae 3a6e3NeydTH HaJiexkHe NpodecihHO-TeXHiYHe HaBYaHHSA
3aCy/DKeHUX, AKe CJIiJ, OpraHi3oByBaTHU 3 ypaXyBaHHAM He JIMIle iHTepeciB BJIACHOI'O
BUPOOHHMIITBA YCTAHOB BHMKOHAHHSl MOKapaHb, a U PUHKY Mpali, a TaKoX MOJIUBOCTI
NpaLeBJalITYBaHHA Ta IPOJOBXEHHA HaBYaHHS MiCJid 3BiJIbHEHHS.

4. CnpusiHHa GOpMyBaHHS Ta 3aKpilJIeHHS B 3aCy/[PKeHUX MparHeHHs 0 3aHATTSA
CYCHIJIbBHO KOPUCHOIO JifIJIbHICTIO, CYMJIIHHOTO CTaBJIEHHA [0 Npaly, JOTPUMaHHSA BUMOT
3aKOHIB Ta IHIIMX NPUMHATHUX y CYCHIJIBCTBI MpaBWJ IMOBEAIHKH, HiJBUILEHHA IX
3araJlbHOOCBITHBOTO i KyJIbTYPHOTO PiBHIB 3 MeTO0 3abe3neyeHHs sIKicHOro npodeciiiHo-
TEeXHIYHOr0 HaBYaHHA 3aCy/PKEHUX Ta M0a/IbUIOro IX NpaneBaliTyBaHH4. [lig peanizanil
3a3HA4YEHOr0 HANpPSIMKy MOXXHa 3alpONOHYBaTH: 3ajy4yaTH [0 MNporpaMm npodeciiHoi
HiZArOTOBKM 3acy/keHux B YBII perioHa/ibHI LleHTPY 3aMHATOCTI HaceJeHHS; BCTAHOBUTHU
CKOpOYEHUW poOOYUH JeHb [AJf 3acCy/PKEeHUX, $Ki MpalnolTbh Ta HaBYalOThCH;
3a6€e3MeYUTH MOXK/IMBICTb OTPUMAHHA 3aCy/PKEHUMH KOHKYPEeHTO3/JaTHUX, 3aTpebyBaHUX
Ha PUHKY npani npodeciid; po3rjsiHyTHU MOKJIMBICTb BIPOBAJKEHHS [JIs1 3aCy/PKEHUX
CY4yacHUX BHU/IB JisJIbHOCTI: MiANPUEMHUIIbKA JAiIbHICTD y cdepi HafaHHA TOCAYT
(HampuKJ/aJ, BUTOTOBJIEHHS Ha 3aMOBJIEHHS OJATY, TOJIOBHUX Y60piB, B3yTTsd Ta iH.),
PEMOHT OJAry, B3yTTs, TOJAUHHUKIB TOLL0; Npans 3acy/pkeHux y coepi IT-TrexHosoriit (e
NpPUKJIAJ, KOJIHU 3aCy/PKEHUH 3a JI0NOMOrol [HTepHeTy JjonoMaraB BoJIOHTepaM 36UpaTH
cnops/pkeHHs1 AJs 6ikniB ATO. 3 ypaXyBaHHSM IbOrO 3acCy/)KEHUW 3a KJIONOTAaHHSM
BoJsioHTepiB ATO 6yB momusyBaHUM [Ipe3ugieHTOM); cnijibHi (3MillaHi) mignpueMcTBa
3aCy/PKEHUX i YCTaHOB BMKOHAHHSl NOKapaHb; BUPOOHUYI KOONeEepaTHUBHU 3aCy/PKEHUX Ha
TEepUTOpil YyCTaHOB BUKOHAHHS IOKapaHb i3 BUIOTOBJIEHHS TOBapiB (HaJlaHHS MOCJYT)
oo [2, c. 162-163].
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5. OTpumaHHS BiiNOBiAHOTO PiBHAA OCBITH 0Ci6, SIKi BCTymalwTb A0 NpodeciiiHo-
TEeXHIYHUX YYMJIMIL I[PU YCTAaHOBAX BUKOHAHHA IOKapaHb, 13pOCTal0YMMU BUMOTAMU
po6oToaB1LiB A0 KBaJsidikalii po6oyoi cuau. [ligBUlleHHS TEMIIB i AKOCTi NPOAYKTHUBHOI
npaiji, HeBNIUHHE CKOPOYEHHS1 HECKJAJJHUX BU/IB pOOIT, BNPOBAa/PKEHHS iHHOBAIii
CTBOPIOIOTH MEBHI TPyAHOIi, HacaMmiepes, AJis coljialbHOI peabinitanii i npodeciiiHoi
ajlanTauyii oci6, ki BifOyBaJu NMOKapaHHA. Y4acTb CAy:KOW 3alHATOCTI B npodeciiiHii
NiArOTOBI 3aCy/)KEHUX MOKe, Ha Hally AyMKy, OYTH B HaJlaHHI nepesiky npodecii, aki
KOPUCTYIOTBHCA NONUWTOM Ha PUHKY Ipali B yCTAHOBM BUKOHAHHA NOKapaHb. Ha oCHOBI
nozsaHoi iHdopMalil ycTaHOBM BUKOHAaHHA INOKapaHb MOXYTb KOPUI'YBaTH HaNpsMU
npodeciiHOol MiArOTOBKM 3acy/PKeHUX [3].

6. Hagcunanna Big aaminicTpauii YBII pekoMeHJaliMHUX JIKMCTIB [0 OpraHy
npobauii 3 MeTow HaWObiJbLl NMOBHOrO CIPUSHHA 3aCy/KeHUM Y NpaleBJalliTyBaHHI 3
3a3HauyeHHSAM BH/IB Ta 00CATiB BUKOHYBaHUX pOOIT, a TaKOX 3 ONHUCOM XapaKTepy
BUKOHYBaHUX POOIT Ta OTPYUMaHHUX 3HaHb, yMiHb Ta HABUYOK.

7. 3AiliCHEHHS MCUXOJIOTIYHOTO MAaTPOHAXKy Ta KOHCYJbTalil 1100 HeO0OXiAHOCTI
BUKOHAaHHSI pOOOTH K HeBiJ €éMHOro (GaKTOpy NCHUXOJOTIYHOTO PO3BUTKY Ta CHPUSAHHA
colliastizanii B Mal6yTHbOMYy. POpMyBaHHSI MOTHUBY B yMOBaxX NMPHUMYCOBOTO XapaKTepy
TPYZOBOI AislJIbHOCTI € NIPUUHATTS OCOOMCTICTIO HaKasy, BUMOr, NPUMycy abo HaBiThb
NpPOXaHHS fK I[iJi. 3a [UX 06CTaBMH MeTa HE BUHUKAE 3 PO3BUTKY NOTPeO 3acCy/PKEHOTrO, a
HaKJIaZIA€ThCS Ha BXKe iCHYI04y cCUCTeMy IOTpeob, BiZiIOBiZjatouu il B pi3HOMY CTyIEHi.

8. ®opMyBaHHA TpyAo0BOI MOTHBALii y 3acy/PKeHUX 3yMOBJIEHO e(dEeKHBHICTIO
MOJIeJIOBAHHA IICUXO0JIOTIYHOr0 CYyNpOBOAY JaHOro Ipouecy. B gkKocTi KpuTepiiB Li€l
ePeKTUBHOCTI BUCTYNAOTh: 30i/blIIeHHS 3HAUYYLIOCTi BHYTPILIHIX MOTHBIB B 3araJjibHiu
CTPYKTypi TpyZOBOi MOTHBAIlii; MiABUILEHHS aJanTalikHUX 3Ji0HOCTEH OCOOUCTOCTI;
CTiiKe MO3UTHUBHE CTaBJEHHA [0 npaui; cpopMOBaHiCTb abpuUCy TPYAOBOi AiJIbBHOCTI B
NepcrneKTHBI MalOYTHbOTO TOIO. B6ayaeTbcsi HEOOXiAHUM PO3POO6JIEHHS TA NPUUHATTS
IporpamMu MCUXOJIOTIYHOTO TpeHiHry «PopMyBaHHS BHYTpIilIHbOI MOTHUBalii A0 mpali B
NepCcreKTUBI MallbyTHbLOTO Y 3aCy/PKEHUX».

9. HagBHicTb cy4yacHOro o6JiafjHaHHSI Ta 3aco0iB BHPOOHHUIITBA, L0 JOMOMOXKE
3aCy/PKeHMM HaJlaBaTU KOHKYPEHTHOCHPOMOXHiI mocayru. € foCcuTb CyMHIBHUM
OTPUMaHHS KOPUCHUX HAaBHYOK Ha 3aCTapiJioMy, JOIOTONHOMY 006J/1a/iIHaHHi, IPAaKTUYHO
He BUKOPUCTOBYBAaHUX CyYaCHUMHU BUPOOHUYMMHU KOMILJIEKCAMU Ta 3acy/PKEHUH He Oy/ie
BiiNOBiJaTU PUHKOBUM BHMOTaM I1[0/I0 KBaJsidpikoBaHOro mpaijiBHUKa. ToMy AopeyHO
TOBOPUTH sK MPO MOJiepHi3allito obJsiaiHaHHs, TakK i AuBepcudikallito BUpOOHUIITBA, sKa
BKJIIOUA€E B cebe: — 0ZJHOYACHUN PO3BUTOK 6araThboX, He NOB’I3aHUX OJIUH 3 OJJHUM BUJIB
BUPOOHUMIITBA | MOCJAYr; — JepKaBHY MOJITHUKY, COPSIMOBaHy Ha CTBOPEHHS Cy4acHOI
CTPYKTYPU HapOJHOTOCIOAAPCbKOTO KOMILJIEKCY; - KOMILJIEKCHUM OaraToraay3eBUU
PO3BUTOK; — pO3LIMPEHHS aCOPTUMEHTY i MoAudikaLiil oHi€el 1 Tiel xk mpogyKil.

CIMCOK BUKOPUCTAHUX JpKepeJl

1. MoTuBaLus U CTUMYyJIMPOBaHUE TPYJOBOH JieATe/NbHOCTHU : yyebHuK / A. . Ku-
6aHOB U Ap. / noj pen. A. f1. Kubanona. M., 2016. 524 c.

2. Kupuiok B. A. Jlesiki nMTaHHSA 3a/Jy4yeHHS 3aCy/IKEHUX [0 036aBJeHHS BOJIi [0
npani Ta Nnpomnosvuii wogo ix ontyMisanii. BicHUK neHiTeHnjiapHoi aconjayili YKpaiHu,
2017.Ne 2. C. 156-164. URL: https://visnykpau.com

3. JloTpuMaHHs NpaB JIIOJAWHU y TMeHiTeHUiapHii cuctemi Ykpainu [Tekct] /
K. A. ABtyx0B, A.ILT'enb, M. B.PomanoB, B.O.Yosrah, I C.{koBeup; 3a 3arajbHOIO
penakuiero M. B. PomanoBa; 'O «XapkiBcbka mnpaBo3axucHa rpymna». Xapkis: TOB
«BuaaBHULITBO npaBa JioaruHU», 2015. 480 c.

58 V MixkHapoaHuii npaBHU4YUM dpopyM. 10 yepBHda 2022 p., M. YepHiBIi.



https://visnykpau.com/

Soloviova A.M., Doctor of Legal Sciences,
Professor, Department of Constitutional and
Administrative  Law, National  Aviation
University

The right of peoples to self-determination in new reality

After the collapse of the Soviet Union, the Socialistic Republics became independent
sovereign states but rather formally than practically. The military conflicts in South Ossetia,
Abkhazia, and the Transnistrian Moldavian Republic, as well as the recent war in Ukraine,
have shown that there is still a necessity of reassessment of the role and importance of
international political institutions, mechanisms for implementing the rules of international
law.

The analysis of this topic will be based on studying the following aspects: the
historical development of the principles of territorial integrity and inviolability of borders;
the features of the institutionalization of these principles at certain stages of formation of
international law; the main threats and challenges to ensuring the territorial integrity and
inviolability of Ukraine's borders at the present stage of development of international
relations; the mechanisms of legal regulation of the nation's right to self-determination; the
principles and mechanism of recognition of “new” countries; the correlation between the
right to self-determination and the principle of inviolability of borders.

It is well known that the right of peoples to self-determination is one of the basic
principles of international law. This principle means the right of every people to
independently decide the form of their state existence, freely determine their political
status and carry out their economic and cultural development.

Nowadays, this principle of international law is especially important. The right of
peoples to self-determination, along with other principles, is proclaimed in the United
Nations Charter (UN Charter), which aims to "develop friendly relations between nations
on the basis of respect for the principle of equality and self-determination of peoples.” The
same goal is set in the UN Charter in connection with the development of economic and
social cooperation between states [1].

The General Assembly in the 1960 Declaration "On the Granting of Independence to
Colonial Countries and Peoples" gave the principle of self-determination of peoples a clear
anti-colonial orientation [2]. At the same time, the Declaration stated that "any attempt
aimed at partially or completely violating the national unity or territorial integrity of the
country is incompatible with the purposes and principles of the UN Charter."

The principles of territorial integrity of the state and the right of nations to self-
determination are essentially linked to the term "sovereignty", and its interpretation and
implementation in public policy. The different ratio of these principles in the state-building
of modern countries leads to the intensification of geopolitical processes, often
disintegration, which can lead to the development of various interethnic conflicts. The
realization of the right to self-determination may take the form of autonomy within the
existing borders of the state, in the form of creating its sovereign state, or in the form of
leaving a certain people from the state (secession or irredentism).

For almost two centuries, the right of peoples to self-determination has been one of
the fundamental principles not only of international law but also of modern political
practice. After the adoption of the UN Charter, this principle turned from a purely political
to a principle of positive international law. It was further developed in other international
legal acts.

V MixHapoaHUU npaBHUYUU popyM. 10 yepBHa 2022 p., M. YepHiBLi. 59




According to the principle of self-identification, the right to recognize oneself as a
people belongs not to the state but to the community itself, and as a people, as already
mentioned, a certain ethnic or national minority and a set of ethnic groups can act. At the
same time, the right to self-determination depends to a large extent on the political and
ideological aspects, not to mention international legal recognition. If we follow the path of
purely theoretical constructions, the “peoples” of South Ossetia, Abkhazia, and the
Transnistrian Moldavian Republic exercised their inalienable right to self-determination,
while the "peoples” of Georgia and Moldova suffered violations of their inalienable rights.
Russia's aggression against Ukraine has become a vivid example of the abuse of irredentist
sentiments in society to justify armed aggression. A comparative analysis of irredentist
sentiments in the civil societies of the post-Soviet countries allows us to highlight the
features of such trends, as well as their impact on foreign policy.

National self-determination is a key principle of national policy, “the fullest
expression of democracy in national relations. As an internationally recognized principle, it
was born from the experience of national movements and the formation of nation-states in
the 18th and 19th centuries, from the world experience of solving the national question".
National self-determination was embodied in the formation of new nation-states not only
in Europe but also on other continents of the globe, especially after World War II, when
there were just over fifty independent (sovereign) states. National self-determination
presupposes good neighbourly coexistence of small and large nations, in the democratic
solution of the issue of the nation's exit. from a single state and the formation of a new
sovereign state, for example, the separation of Norway from Sweden in 1905, the "velvet
divorce" of the Czech Republic and Slovakia in the early 90's. 20th century, etc. As we have
showed there is a thin difference between exercising the right of peoples to self-
determination and speculating on this principle in order to violate another country’s
sovereignty.

The creation of a sovereign and independent state, the free accession to or
association with an independent state, or the establishment of any other political status
freely determined by a people, are forms of the exercise by that people of the right to self-
determination. At the same time, the Declaration stated: “Nothing in the above paragraphs
should be interpreted as authorizing or encouraging any action that would lead to the
dismemberment or partial or complete violation of the territorial integrity or political unity
of sovereign and independent states that observe in their actions the principle equal rights
and self-determination of peoples, as this principle has been set forth above, and
consequently having governments representing, without distinction as to race, creed or
color, all the people living in a given territory. The principle of equality and self-
determination of peoples was also mentioned in the International Covenants on Human
Rights (1976) and some other UN decisions.

After the collapse of the Soviet Union, the Socialist Republics became independent
sovereign states, but formally rather than practically. The military conflicts in South
Ossetia, Abkhazia and the Transnistrian Moldavian Republic, as well as the recent war in
Ukraine, have shown that there is still a need to reassess the role and importance of
international political institutions and mechanisms for implementing international law.
According to the principle of self-identification, the right to recognize oneself as a people
belongs not to the state but to the community itself, but as a people, as already mentioned,
a certain ethnic or national minority and a set of ethnic groups can act. At the same time,
the right to self-determination largely depends on political and ideological aspects, not to
mention international legal recognition. Following purely theoretical constructions, the
"peoples” of South Ossetia, Abkhazia, and the Transnistrian Moldavian Republic have
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exercised their inalienable right to self-determination, and the "peoples” of Georgia and
Moldova have violated their inalienable rights. Russia's aggression against Ukraine has
become a shining example of the abuse of irredentist sentiments in society to justify armed
aggression. A comparative analysis of irredentist attitudes in the civil society of post-Soviet
countries allows us to highlight the features of such trends, as well as their impact on
foreign policy.
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Kyodepcvka H.IL, O.w.H, doy., npogecopka
Kagedpu ¢PyHdameHmasbHUX [ NnpusamHo-
npasosux ducyunaii BiHHUYbk020 depicasHo2o
nedazoziuHozo yHigepcumemy imeHi Muxaiina
KouyrbuHcbkozo

IIpo6/1eMHi NUTAaHHA NPAaBOBOI OXOPOHM Ky IbTYPHOI CIaALMHM B YKpaiHi mig yac
BiHHM (2014 p.-T.4.)

HepockoHanicTb HOPMATUBHO-NIPABOBOI OCHOBU HaUIOl KpalHU 3 OXOPOHU
KyJbTypHOI cnaaimuiu (gaji — KC) B MUpHUM Yac, 30KpeMa, 11010 MaTepiajibHUX 06 EKTIB
- 4yepe3 CYTTEBI HeJOJIIKM Ta KOJIi3ii TOLO, a 100 HeMaTepiaJbHUX 06'€EKTIB - yepes
$aKTUYHY BiCYTHICTb PO3KPHUTTS HalliOHAJIbHUM 3aKOHO/JAaBCTBOM HU3KHU MIXKHApPOJHUX
HOpPMaTHUBHO-MPABOBHUX aKTiB, OyJia mifikpecseHa il HeAieBiCTIO i Yac BiHCbKOBUX [ill B
YkpaiHi Ha TUX TepUTOpiAX, /le BOHU Bifj0yBalOTbCS, B TaK 3BAaHUX «CipUX 30HaX», Ha
OKYyNOBaHUX TepUTOpiix. OxopoHa Ta 30epekeHHs PYyXOMHUX OO0'€KTIB KyJbTYypHOI
CHAJAIIMHU B My3€eMHHUX yCTaHOBAX BUCTYNAE CUCTEMHOIO JiSJIbHICTIO, 10 341MCHIOETHCA 3
OOKy JepaBU Ta YIOBHOBaXKEHUX BJIQIHAX OpraHiB, CHMPAOYUCh Ha BiAMoOBigHY
HOPMaTHUBHO-NIPaBOBY 6a3y Mpo JisJIbHICTb My3eMHHUX YCTAHOB, iIKa Ma€ 3abe3MeyyBaTH ix
Hasle)XkHe iCHYBaHHsl, PO3BUTOK Ta ¢yHKLioHyBaHHA. [lpoTe 1sa 6a3a He BiAmosigae
CyyacHHM peasniiM, 30KpeMa 36epiraHHa My3seiiHoro ¢oHAy VYkpaiHu €
JlelleHTpali30BaHUM Ta 3[iMCHIOETbCA 4Yepe3 My3elHy Mepexy, TOMY OO6JIiK pyXOMHX
06’extiB  My3eiiHoi KC Takox € [eleHTpasizoBaHWM, GAKTUYHO BeAeTbCAd U
KOHTPOJIIOETHCA KepiBHUITBOM OKpeMHUX My3eiB, B pe3yJbTaTi 4Oro € YCKJIaJHEHUM
KOHTPOJIb 32 CKJIAJIOM i cTaHOM Liboro ¢oHAY. A miJy yac akTUBHOI pa3u BiHU MPHU3BEJO
J10 BTpAaTHU MOr0 YaCTUHH, Ky He JIULIe He MOXJIMBO BiJHOBUTH, a ¥ BU3HAYUTH.

YKpalHolo, 4K [JepKaBOK-y4YacHULEI0 HU3KA MDKHOPOJLHO-NPAaBOBUX aKTIiB PO
OXOPOHY KYJIbTYpHOI CHaJIMHHM, He HaJIeXKHO BUKOHaHI MiXKHapoJHi 3000B’si3aHHS,
30KpeMa, He CTBOPEHO BiZMOBi/HI BJaZHI opraHu Ta rpoMa/iCbKi opraHisanil y uiit cdepi,
He yXBaJIeHO BiJMOBiAHUNA HOPMATHBHO-NMPABOBHUM aKT, SIKWM BH3HA4YaB OW MOJITHKY
JlepKaBU y NaM’SITKOOXOPOHHIW cdepi B MUPHUK I BOEHHUM 4ac. YnpaBJiiHHS SIKiCTIO
ny6JiivHOro aiMiHicTpyBaHHS B 1jil cdepi NOBUHHO 3/1ilICHIOBATUCS Ha JlepKaBHOMY piBHi
Ta Ha piBHI cy6’ekTa mny6/ai4yHOrOo aAMiHICTpYBaHHS; HaWBaXK/JIMBILIMM CIIOCOOOM
3[lilICHEHHSI Ma€ CTaTH MOHITOPUHI CYy0'€KTIB MyOJ/iYHOro aAMiHiCTpyBaHHS Ta ix
JiSIBHOCTI, 1110 ZI03BOJIMTh CBOEYACHO BiJMiYaTH 3MiHU B MyOJIiYHOMY aZiMiHiCTpyBaHHi,
JlaBaTu IM OL|iHKY, Nepe/ibayaTy NMpPeBEeHTHBHI 3ax0Au L[0J0 3an00iraHHs HeraTUBHUM
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HacaigkaM, 30KpeMa HUlleHHS (pyHHYBaHHSI) NaM'SiTOK; Cy0'€KTU MyO6JIiYHOTO
aAMIiHICTpyBaHHS Ta IX MOCaA0Bi 0COOM MOBUHHI HECTH HPHUAWYHY BiANOBiAa/bHICTh
(AucuMuIIiHapHY, aAMiHICTpaTUBHY) He TiJIbKA 3a CBOI [ii 4M 0e3[isJbHICTb, a U 3a
NOpYIIEHHs 3aKOHHOCTI HaJJaHHSl MOCJYT; CBOEYACHO M SIKICHO 3/1iHCHIOBATU HeoOXijHi
3axo0/y 3 0XOpoHHU Ta 36epexkeHHd KC B MUpHUI Ta BOEHHUHU Yac TOILLO.

KC 3HaxoAguTbCA MiJi 3aXMCTOM SIK HAlLilOHAJIbHOTO, TAaK i MIXXHAapoOJHOTO IpaBa.
MixHapoAHa KyJbTypHa CHIiBIpaud Jep:KaB IPYHTYETbCA Ha JBOX OCHOBOIIOJIOXKHHUX
npuHuunax: 1) 306UTOK, 3aNOAiAHUN KyJbTYPHUM LiHHOCTSIM KOXXHOTO HapoAy, - Le
30MTOK, 3alOJiIHUN KyJbTYpPHIH CHaJLMHI BCbOTO JIKOJCTBA, OCKIJIbKM KOXEH HapoJ
BHOCUTb CBIM BKJIaJ [0 CBITOBOI KYJbTYpPH; 2) 3aXUCT KyJbTYPHUX LIHHOCTEN Ma€ OyTHU
OpraHi30OBaHMM lje B MUPHHUM Yac 3 BXKUBAHHAM BiJIOBIJHUX fIK HaLllOHAJIbHUX, TaK I
MDKHaApOAHUX 3aX0AiB. [IpoTAromM ocTaHHIX poKiB YKpalHa Bifj4yy/ia BaX/JIUBICTb peasisaliil
UX NPUHLMIIB: BTpAaTa YUCeJbHUX 00’ EKTIB HEPYXOMOI 1 pyXOMOi KyJIbTYPHOI CiaAllMHU
Ha OKYIIOBAaHUX TEPUTOPIfAX, a HUHI i B MicLisIX 60M10BUX J1ill € HENIOIIPABHOIO.

36poiiHi KOHOJIKTH $SK O06'€KTMBHA peasbHICTb iCHYBaHHS BCbOI'O CBITY
00yMOBUJIM HEOOXiHICTb MiXKHAapOJHO-NPAaBOBOTO BpPEry/OBaHHS LbOTO fIBULIA B YCiX
roro nposBax. [lozii Jlpyroi cBiToBOi BiliHM MHiIKpEeC/IUIM HEOOXiJHICTh i aKTyaJbHICTb
N0Ja/bIIOro YXBaJleHHS] Mi>KHApPOAHUX aKTiB 1[0/l0 0XOPOHHU Ta 36epexxeHHs 06’ekTiB KC B
kpaiHax. lle BTisnioch, 30KpeMa, y [aa3bkid KOHBeHLIl NpPO 3axUCT KyJbTYPHUX
LiHHOCTe! B pa3i 36poiiHoro koHoJikTy (1954 p.) [1]. ¥ Hi#l O6yJsio 3aKpinieHO NPUHLUI
BU3HAuYeHHs Ta i3oJs1ii Micupb, B ikux € KC, To6TO HepyxoMi 00’€eKTH, My3ei, 6i6J1i0TEKH,
iHLI eHTpHU U 3aK1ajy, Jie 30cepexxeHo MaTepianbHi KC Ta/abo nposiBU HeMaTepiaJabHOI
KC, mo BimoOpakeHi Ha MaTepiaJibHUX HoOCiAIX. BoHa persiameHTyBaja, L0 «BCSKe
HaBMHCHe 3aXOIlJIEHHS], BUHUIYBaHHS a00 NMOUIKOJ»KeHHS iCTOPUYHUX NaM SITOK, TBOPIB
XyZI0’KHIX 1 HAQYKOBUX 3a00POHSAETHCA Ta MOBUHHO MiAJIAraTH nepecilyBaHHIO», a TaKOX
BU3HAYaJIOCS /Ba OCHOBHI BH/JM 3aXUCTy KyJbTYpPHUX L[iHHOCTeW: 1) 3araJbHAMN 3aXUCT,
SIKUW MOLIMPIOBABCSA Ha BCi KyJbTYPHI LiHHOCTI; 2) cneniajJbHUM 3aXUCT, AKUU CTOCyBaBCs
THUX YKPUTTIB ab0 LeHTPIB, Jie 30epiraloTbCsl pyxoMi i HEPYXOMi KyJIbTypHIi LIiIHHOCTI, 110
MalTh OCOOJMBO BaXKJIMBe 3HayeHHs, Ta/abo mnposBu HeMartepiasibHoi KC, mio
Biflo6pakeHi Ha MaTepia/ibHUX Hociax. L[ KoHBeH1is He BTpaTuU/1a cBOEi cuiv U HUHI. Tak,
OXOpOHa Ta 30epekeHHSl PYXOMHUX I HepPYyXOMUX KyJbTYPHHUX LIiHHOCTEH IOBUHHA
3/IINCHIOBATHCA Lje B MUPHUM 4ac, a iX MolllaHa Ma€ Miclie miJi yac BilHMU.

3ailicHEeHHs1 B MUPHHUM 4Yac 3aX0/iB, CyThb IKMX NOJIATA€ B OXOPOHI Ta 36epexeHHi
KyJIbTYPHUX LIHHOCTEW, Ma€ BU3HAYATUCA Ha PO3CYJ KOKHOI OKpeMmoi kpaiHu. [Ipore B
KoHBeH1il KOHKpeTHU3yOThCA Jesiki 3 HUX. Tak, KpaiHM 3000B’si3aHi BKJ/OYATH Yy CBOI
BilICbKOBI CTaTyTHW Ta IHCTPyKUil NOJIOXKEHHS Npo 3000B’siI3aHHS 0COOOBOrO CKJIAaAy
36poriHux cui noBaxkatu KC nig yac BiliHu. [lopsiz 3 UM Ma€ 6yTH CTBOPEHO NPH BilCbKax
CAyxK0M, sKi MOBUHHI OMNiIKyBaTUChb MNUTAHHAMM ILOJO KYJbTYPHUX LiHHOCTEH Ta
OiTPUMyBaTH BiANOBiJHI 3B’I3KM 3 LMBIJIbHUMHU BJaJlaMHU ILIOJ0 TaKoro. YKpaiHa fK
yyacuulsl OBCE Ta Ha BUKOHaHHA Li€i KoHBeHIil 3000B’13aHa MOCTIHHO MOUIMPIOBATH
cepeJ; BiiCbKOBOC/IYKOOBLiB 3HAaHHS HOPM Mi>KHApO/JHOTO I'YMaHITapHOroO HpaBa L0/0
3aXMCTy KyJIbTYPHUX IjiHHOCTeM. [IpoTe 11i HOpMU He 3HAWIIJIY HaJIEXKHOTO BiZjoOpaXKeHHS
y YUMHHOMY BiMCbKOBOMY 3aKOHOJABCTBI YKpaiHHU. Jlulle B JleIKUX JIOKAJIbHUX aKTaX €
3raZlyBaHHd Npo HUX. Tak, y IHCTpyKuil npo nopsaAoK BUKOHAHHA HOPM MIXKHApOJHOIO
ryMaHiTapHoro npasa B 36poiHux Cusax Ykpainu, 3aTBep/keHol Hakazom MiHicTepcTBa
o6opoHu Ykpainu Big 02.03.2017p. Ne164 [2] BuKJIaieHO OCHOBHI BUMOTH y 1l chepi B
MUPHUX YMOBaX i iz yac 36poiHUX KOHPJIIKTIB /1151 36poriHux CuJ YKpaiHu.

Oco6yiMBOi BaXK/JIMBOCTi cepesi 3ax0/iB 111010 OXOPOHHU KYJbTYPHHUX I[iHHOCTeH
HabyBa€ iX crnenjiaJbHUMA 3aXUCT, IKUM NOIIMPIOETHCA Ha «O0OMeXeHe YMCJIO MPUTYJIKIB
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(cxoBul), MpU3HAYEHUX [AJs1 30€epeKeHHs PYXOMHUX KYJbTYPHUX I[iHHOCTEHW, LIEHTPiB
30cepeKeHHS KyJbTYPHUX L[IHHOCTEH Ta IHIKX KyJbTYPHHUX L[IHHOCTEN, 1110 MAIOTh AYXKe
BeJIMKe 3HayeHHsA». Ha BigMiHy BiJi 3araJibHOro 3axucTy TYT 3aCTOCOBYETbHCA MiJBULEHA
Mipa 3axucTy, faka nowuproerbcad Ha KC, 1m0 3HaXogUTbCA NiJ peXUMOM IMyHIiTeTy
BiJHOCHO BOMOIOYMUX CTOpiH. lled IMyHITeT BHpPa)Ka€TbCAd He JIMIIE B TOMYy, IO
YTPUMYIOTbCS «BiJj BUKOPHUCTAHHSA TaKUX OO'€KTIB I LIHHOCTEH i NpPUJIETIMX [0 HUX
JJITHOK y BiMCBKOBUX Li/fAX», a i B TOMY, 110 YTPUMYIOTbCA «Bif, 6y/b-IKOTO BOPOXOTO
aKTy, HalpaBJeHOTO NMPOTH HUX» Ta «Oy[b-KUX aKTiB, 110 MOXYTb HNPHUBECTH [0 iX
PYWHYBAHHS YU 3aBJaHHA IM LIKOAU».

Halbinpuy posib y BAOCKOHaJIeHHI U po3BUTKY MexaHi3My 3axucty KC B nepiopg
030poeHux koHOuikTiB 3irpaB II [lpotokosn pmo T'aasbkoi KouBennii (1954 p.) [1],
npuHATUH 1999 poky, Axkud HabpaB yuHHOCTI y 2003 poui, i AKuUM, 30KpeMa,
KOHKPETU30BaHO TMOHSATTS «KpaHbOI BiMCbKOBOI HEOOXiJHOCTi», 3aMiHEHO TepMiH
«CIelia/IbHUM 3aXUCT» Ha «IOCHJEHUM 3aXUCT»; 3aKpIillJIeHO NPUHLUIN KOHKYPYHYOI
IOPUCAUKIIT: TPUTATHEHHA [0 KPUMIHAJIbHOI BiJIOBIJAJbHOCTI MOXKJ/IMBE fIK Jep:KaBolo,
Ha TepUTOPIi K01 3/1iiCHEHO 3JI0UMH, TaK i JIep>KaBolo, FPOMa/ITHUHOM SIKOI € 3JIOUMHELLb,
Ta Jlep>KaBOl0, Ha TepUTOPIl AKOI 3HAXOAUTHCA 3JI0YUHElb; BU3HAYEHO IHAMBiAyaJlbHY
KpUMiHa/bHY BiANOBiAANBHICTh, L0 He BIJIMBAE Ha BIiANOBIJAJBLHICTH JepXaBU 3a
Mi>)KHapOJHHUM IpaBOM, Ta 000B’I30K Jiep>kaBU KOMIIEHCYBaTH, 3a00POHEHO NPOBeJeHHS
apxeoJIOTiYHUX PO3KOIOK Ha OKYINOBaHiM TepuTopil, a Mi>KHapOJAHI! CNiJILHOTI B 0C06i
IOHECKO HapgaHi fi€eBi NMOBHOBaXXEHHA 100 MOHITOPUHIY CUTyalil Ta BIJIMBY Ha
CTOPOHY-OKyNaHTa 3a/Jis 30epexeHHs KyJAbTypHUX LiHHocTeH, iH. Il IlpoTokon no
KoHBeH11il 06YyMOBHB 3aCTOCyBaHHS BiJMiTHOTO 3HAKy Ta MexaHi3M WOro BCTAaHOBJIEHHS
Ha BiAMiHYy nomnepeiHiX Mi>KHAapoJHO-NPAaBOBHUX aKTiB. BoHa He BHUMarae Bij Jep:KaB-
y4aCHMLb MO3Ha4YaTH 3HakKOM KoHBeHLII 3 KyJbTYpHHUX LIiHHOCTEH, 110 He 3HAaXO0AATbCH
MiJ, crnenjaJlbHAM 3aXWCTOM — Ije pillleHHs 3aJIMlleHe Ha iX po3cyh. Ha3BaHi mo3HayeHHs
o6’exTiB KC B Hawii kpaini BifcyTHi. YkpaiHa sinie 30.04.2020 poky patudikyBasa ioro.
Cunip migKpecauTH, 10 HUHI KpalHa BTpaya€e CBOE KyJAbTypHe HaZ0aHHSA U yepes3 TaKy Moro
He3axMIeHICTh NiJi Yac 60MOBUX /i, HA OKYIIOBAaHUX TEPUTOPIfX.

Y 1991 poui 6y/10 po3pobJieHo npoeKT KojieKkcy 3/104MHIB MPOTH MUPY Ta Ge3MeKU
JIIO/JICTBA, SIKMU yBiOpaB y cebe nmpuHUUNU W HopMu CTaTyTy MiKHAapoJHOro BOEHHOTO
TpubyHasny (1945 p.) Ta po3BUHYB ix. [lo HUX OyJi0 BijHeceHO mopyieHHs YKeHeBCbKUX
KOoHBeHIiK (1949 p.), 3akoHiB i 3BUYAiB BiHU, FeHOLU/, i 3JIOUMHU MPOTHU JIIOACTBA, L0
BKJ/IIOYAIOTh MaclITabHI pylHyBaHHS 6€3 BOEHHOI HEOOXiJHOCTi, a TaKO0 3arapbaHHH,
3pylHyBaHHS ab60 HaBMHCHe TIOILIKO/)KEeHHS KYJbTOBHUX, OJarofiilHUX, HaBYaJIbHUX,
XyJIO’KHIX | HAYKOBUX 3aKJIaZiiB, iICTOpDUYHUX NaM ATOK, XyZ0°KHIX i HQYKOBHUX TBOPIB TOIL0.
3a3HayeHi aKTU HHUHI [NOCTIMHO NOPYIIYIOTHCA Ha TEPUTOPII YKpalHU KpaiHOK-arpecopoM.

11.09.2017 poky VYkpaiHow Oyso mnignucaHo KoHeeHyito Padu €eponu wodo
npasonopyuleHb, N08’s3aHUX 3 KYyJAbMYpPHUMU YIHHOCMSAMU, 5K4, 30Kpemd, 3aKpinuia
BiANOBI/IHI CKJIaZiM 3JI0YMHIB, BU/IU NTOKapaHHS, OO TSKy04Yi 06CTaBUHHU, POPMHU CIiBy4yacTi
TOLLO, L0 MaJsIo OYTH IMIJIEMEHTOBAHO /|0 HAlliOHAJIbHOTO KpUMi-Ha/lbHOTO npaBa. [IpoTe
B Halllil KpaiHi 6yJio po3pobJieHO yuile 3aKOHONPOEeKT «[Ipo BHeceHHs 3MiH [0 JIeAKUX
3aKOHOJIJaBYMX aKTiB YKpalHUM y 3B'A3Ky 3 parudikaniero KonBeHuii PE mpo
IIpaBONOPYILIEHHH, NOB’A3aHI 3 KyJbTypHUMHU LiHHOCTSAAMHU», IKMW NepejbadyaB 3MiHU Yy
KpuminasnbHOMYy Kogekci, 3akoHax YKpainu «IIpo kysnbTypy», «[Ipo BUBe3eHHs], BBe3eHHS
Ta NOBEPHEHHS KyJIbTYPHUX LIIHHOCTEN», aJle He YXBaJIEHO.

Mexanism 3axucty o6’ektiB KC B pa3i 036poeHUMX KOHQJIIKTIB, nepebayeHUN
Ha3BaHMMM aKTaMH, He CTBOPIOE HAJIMHUX TapaHTIiM 3axycTy. [I[pyMipoM, BUKOpUCTAHHA
pakeTHOI 30poi B3araJjii 3/laTHe MOBHICTIO MepeBepHYTH po604YMil MexaHi3M KoHBeHIii,
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Ipo L0 CBiYaTh W HACAI[KHU JIOKAJbHUX BIMCbKOBHUX Ail B A3epbaiixkani, ApranicraHi,
Bipmenii, I'pysii, Ipaky, Jliii, MosigoBi, Tamxukucrtani, YeuHi, iH., a HUHI ¥ B YKpaini. Ha
yaci po3po6ka B poJ0BKEeHHSI YNUHHUX MI>)KHAapPO/JHO-TIPAaBOBUX aKTiB 3 OXOPOHHU i 3aXUCTY
He JIMlle MaTepiaJbHUX, a U HeMaTepiasbHUX 006€KTiB KC nig yac 36poiHUX KOHQJIIKTIB.
CIMCOK BUKOPHUCTAHUX JPKepe
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2. Haka3s MinicTepcTBa 060ponHu Ykpainu: Big 02.03.2017p.: Ne164. URL: https:
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Koe6ac I.B., 0.10.H., doyenm kaghedpu
ny61i4Ho20 npasa HOpUOUYHO20
¢dakysomemy  UYHY  imeni  Hpis
®edvKkosuua

IIpaBOBi acneKTH 3a60POHU AiAJIbHOCTI NOJITUYHMX NAPTi y MUPHHUI YacC Ta B
yMoOBax /Jii BOEHHOI'O CTaHy

CTaH mpaBOBOro pery/lOBaHHS Ta HAyKOBOTO ONpall0BaHHS NUTaHb 3a00POHU
JIAJIBHOCTI MOJIITUMHUX MapTid B YKPaiHCbKOMY 3aKOHOJABCTBI € HeJOCTAaTHIM Ta
HEIMOBHOI0 Mipol BifoO6paXkae BUKJMKHY, SIKi MOCTaNM Nepes, YKpaiHO B paMKaxX BiHH 3
pociiicbkolo Qepepanieo. Hacamnepes, BUKIaZawyd KOHCTUTYLiHMHe MiAIPYHTS Ta
IpaBOBI paMKM [JiJIbHOCTI NOJITHUYHUX MapTid B YKpaiHi, 3a3HayuMo, IO 3a
noJioXKeHHSMU cT. 36 KoHcTuTyii YKkpaiHu rpoMaisHy YKpaiHU MaloThb NpaBo Ha CBO6oay
06'eAHAaHHSA y MOMITUYHI NapTil Ta rpoMajchbKi oprauisanii /s 3/jiiCHeHHS i 3aXUCTy CBOIX
npaB i cB060A, Ta 3a/l0BOJIEHHS MOJITUYHUX, EKOHOMIYHUX, COljia/IbHUX, KYJbTYPHUX Ta
IHIIMX iHTepeciB, 3a BHUHATKOM O0OMeXeHb, BCTAaHOBJEHUX 3aKOHOM B iHTepecax
HallioHa/JIbHOI 6e3MeKU Ta rpPoMaJiCbKOro MOpPsJKYy, OXOPOHMU 3/10pOB'S HacesJeHHsA abo
3axXMCTy OpaB i cBO6OJ iHIIKX JoAel. BogHovyac, okpeMi o6MexxeHHS MMpaBa Ha CBOOOLY
06'elHAaHHA Yy NOJITUYHI mapTii i3 3a3HayeHHAM CTPOKY [Aii UX 0OMeXeHb MOXYThb
BCTAaHOBJIIOBATHUCS B yMOBaX BOEHHOr0 abo Haj3BUYailHOro crtaHy (cT. 64 KoHcTuTynil
Ykpainu) [3]. Ha 3abe3neueHHs peasizanil [yUx KOHCTUTYLiIMHUX NPUIIUCIB 3aKOHO/JaBCTBO
YKpalHM 3akpilJlo€e ILJIICHUM MexaHi3M [iep>XKaBHOIO KOHTPOJIIO 3a JifJIbHICTIO
NOJIITUYHUX TNApTid, MaTepiaJbHO-NIpaBOBAa CKJ3J0Ba $AKOr0 BKJKYAE IMifCTaBU
3aCTOCYBaHHA [0 MNOJITUYHUX NAPTIA NPUMYCOBUX 3aXOJiB OpraHisaliiHO-IIPaBOBOrO
BIVIMBY Ta BUKJIAJIA€ 3MICT CaMHUX LJUX pelnpecuBHUX 3axoiB. OHUM 3 HUX € 3a60poHa
NOJIITUYHOI MapTii, AKa AONYCKAETbCA Ha MiACTaBl pillleHHA aJMiHICTPpAaTUBHOIO CyAy 3a
no30BoM MiHicTepcTBa HOCTULII YKpalHM, 3 fAKMM BOHO MOXe€ 3BEepHYTUCb Y pasi
BUSIBJIEHHA MOpYyLIeHHd BUMOTI WI0JI0 CTBOPEHHA | JisJIbHOCTI MOJITUYHUX MapTiH,
BCTaHOBJIeHUX KOHCTUTYLi€r0 YKpaiHy Ta iIHIIMMHU 3aKOHAMHU YKpaiHHY, y TOMY YUCJI B pasi
BUsIBJIeHHS1 GaKTiB BUMHEHHS NOJIITUYHOIO NAPTIi€rO Ail, CHPSMOBAHUX Ha:

JIIKBiZjal[it0 He3aJIexKHOCTI YKpaiHY, 3MiIHY KOHCTUTYLIMHOTO JIaZly HACUJIbHULIBKUM
LIJIAXOM, IOPYIIEHHA CyBepeHITeTy i TepuTOpiaJbHOI LiJiCHOCTI JepXKaBW, MiApuB ii
6e3neKH, He3aKOHHEe 3aXOIlJIEeHHs Jlep:KaBHOI BJIaJid, MponaraH/y BiHU, HAaCUJIbCTBA, Ha
pO3MNaJ/IloBaHHS MiXKeTHIYHOI, pacoBoOi, peJiiriiHol BOpO>KHeYi, MOCAraHHSA Ha MpaBa i
CBOOO/IM JIIOJIUHHU, 3/J0POB’sl HACeJIeHHS;
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nponara’Hly KOMyHiCTUYHOr0O Ta/ab0 HallioHas-COLiaJicCTUMHOro (HALUCTChKOTO)
TOTaJIiITApHUX PEeKUMIB Ta IXHbOI CUMBOJIIKY;

MOpYLIEeHHAd pPiBHONPABHOCTI IpoOMajfdH 3aJieXHO Bif IX pacH, KOJbOpY LIKIipH,
NOJIITUYHUX, peJIriMHUX Ta IHIIKMX NepeKOHaHb, CTaTi, €THIYHOTO Ta COLiaJIbHOTO
NOXO/I)KeHHS, MAalHOBOI'0 CTaHy, MiClif MPOKMBaHHS, 32 MOBHMMHU ab0 iHIIKMMU O3HAKaMU;

NOLIMPEHHS BiJIOMOCTEH, 110 MICTATh BUIPABAOBYBAaHHS, BU3HAHHSA [IPAaBOMIPHOIO,
3anepeyeHHs 36poiHoi arpecii Pociiicbkoi @eznepanii npotu Ykpainu (. 2 4. 1 ¢T. 19, 4. 1
cT. 21 3akoHy Ykpainu «[Ipo nosiTuyHi napTii B Ykpaini») [4].

[Ipy 1bOMy, BU3HaueHO, 110 3ab0OpoHa AifIBHOCTI MOJITUYHOI mapTii TArHe 3a
Cc00010 MPUIMWHEHHS JiSJIbHOCTI MNOJIITUYHOI mapTii, po3myck ii KepiBHUX OpraHiB,
00/1aCHUX, MICbKHUX, paWOHHMUX OpraHisaniili 1 NepBUHHUX OCepeJKiB Ta IHIIKUX
CTPYKTYPHUX YTBOpeHb, Nepefd0adyeHUX CTAaTyTOM MapTii, NPpUNMHEHHS 4YJEeHCTBa B
NOJIITUYHIA mapTii, a TakoX NpPUUHATTA MiHicTepcTBOM loCcTHLiI YKpaiHM Ta HoOro
TEpUTOpiaJIbHUMU OpraHaMu pilleHb PO MNPUINHWHEHHA MOJITH4YHOI mapTili Ta 1I
CTPYKTYPHUX YTBOPEHb BiANOBiAHO (4. 1 cT. 21 3akoHy YkpaiHu «IIpo nosiTH4yHiI napTii B
YkpaiHi») [4]. Binble Toro, y pasi 3a60poHH Cy/1oM MOJIITHYHOI napTii, Aka cbopMyBasa y
BepxoBHill Pazi genyraTcbky ¢pakliio, Taka JenyTaTcbka ¢paklis micas HabpaHHA
CYJOBHUM pillleHHSAM MNpO 3a60pOHYy MOJITUYHOI MapTii 3aKOHHOI CUJIM OTO0JIOLIYETHCS
['osnoBoro BepxoBHoi Pagu Ykpainu posnyuieHow (4. 5 cT. 60 3akoHy Ykpainu «IIpo
PersnameHnT BepxoBHoi Pagu Ykpainu») [5].

PazoM 3 TuHM, mif 4yac HeLWOJAaBHbBOTO BHECEHHA 3MIH Ta [OIOBHEHb [0
3aKOHO/IaBYHMX I0JIOXKEHb NMPO MOPSAJO0K 3a00POHU JisIIBHOCTI Ta PO3MYCKY MOJITUYHHUX
napTii mapJaMeHTCbKi HayKOBO-KOHCYJIbTAaTHUBHI MiApO3Jiad 3AINCHUJIM IX eKCIepTHe
JOCJiI>KEHHS Ta BHUCJOBW/IMA 3ayBaKeHHS LIOJ0 JesKHWX BKpall BaXKJIMBUX acCHEeKTIB.
3okpeMa, ¢axiByi ['0JI0BHOrO HayKOBO-eKCIIEPTHOTO yIpaBiaiHHA BepxoBHoi Pajau
YKpaiHu 3BepHyJIM yBary Ha Te, L0 Yy MPaBOBi OCHOBI HeMae MNpaBuJ igeHTUiKalil
YJleHIiB MNapTil 3 caMOW MapTi€l /[Jig BCTAaHOBJIEHHS JOCTAaTHbOIO OpraHisaliiHoO-
NpPaBOBOr0 3B’SI3Ky MiXX HUMM /[iJIl MOIIMPEHHS HACAiAKiB Jid 4yjeHa mapTii Ha #Horo
NapTio. Y eKcrnepTHOMY BUCHOBKY W/leThCA PO Te, 1[0 HEMAE BiJNOBi/i HAa MATAHHSA, YUI
caMe HeNnpaBOMIpHI Ail caif OTOTOXKHIOBATU 3 [JiAMU NAPTil AJid HAaCTaHHA INPaBOBHUX
Hac/aiKiB y BUIJSAl 3a60poHM Takoi napTii. 3okpema, He3po3yMiJo, 4u WHAeTbCA
BUKJIIOYHO MPO Aii 0Cib, IKi MalOTh MPaBO Ha NpeJCTaBHULTBO NOJITUYHOI NapTil 3rifHO 3
Il CTaTYyTHUMHU JOKYMEHTAaMHM, YU NP0 NMOBEAIHKY IHIIKUX NpeACTaBHUKIB NapTii, 30KpeMa,
HapoOJHUX JleNyTaTiB YKpaiHy, JlenyTaTiB MicLieBUX paJ, 00paHUX Bij BiAnoBigHOI mapTii,
KepiBHUKIB MicieBUX ocepe/iKiB mapTii Touo. PazoM 3 TuUM, K 3a3HaudalwTh ¢axiBlii,
BiIIOBiib HA 1le TMTAaHHA Ma€ 3HA4YeHHA [JiA NPaBUJIbHOI OL[IHKU AifAJIbHOCTI MOJIITUYHOI
napTii B I[jiJloMy Ta MNPUUHATTA OOIPYHTOBAHOro pimeHHda npo I 3abopoHy [6].
[IpoaoBXKYHOUYU [OCTIPKEHHS, CJi B3SITU 10 YBAaru v Te, 110 MOJIOKEHHA 3aKOHY YKpaiHu
«[Ipo mousiTuuHi nmapTii B YKpaiHi» 1110/10 MOXXJIKMBOCTI Ta MiACTaB 3a60pOHU JislIbHOCTI
NOJIITUYHUX MaPTil 3HAWLLJIU CBOE BiZJoOpaXKeHHS SIK 3axi/] MPaBOBOT'0 PEXXUMY BOEHHOTO
cTaHy 3a 3akoHOM Ykpainu «IIpo IpaBoBuUii pexkUM BOEHHOTO CTaHy». MeThbcs npo Te, 1m0
3a 3MicTOM II. 9 4. 1 cT. 8 [bOr0 HOPMAaTHUBHO-IIPABOBOI'0 aKTy BiMCbKOBe KOMaHAYBaHHSA
pa3oM i3 BiiCbKOBHMMM a/iMiHicTpaLisiMu (Y pasi ix yTBOpeHHs) MOXKYTb CaMOCTiiiHO a6o i3
3aJly4YeHHSIM OpraHiB BUKOHaBYOi Baaau, Pagu MiHicTpiB ABToHOMHOI Pecny6siku Kpuwm,
OpraHiB MiCLeBOr0 CaMOBpPsilyBaHHSI B MeXaX TUMYacOBUX 0OMeXeHb KOHCTUTYLiMHUX
npaB i cBo6OJ JIFOJAUHU | TPOMA/ITHUHA, a TAKOXK MpPaB i 3aKOHHUX iHTepeciB PUIUIHUX
ocib, mepegbadyeHux yka3oM Ilpe3usieHTa YKpaiHM NpO BBeJEeHHSI BOEHHOTO CTaHY,
NOpYLIYyBaTHU Yy NMOPAAKY, BU3HAaYeHOMY KOHCTUTYyLi€l0 Ta 3aKOHAaMU YKpalHU, NUTAHHA
npo 3ab0pOoHY [iIBHOCTI MOJIITUMHUX MapTid, rpoMajiCbKUX O6’€HaHb, SIKIO BOHA
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CIIpsAMOBAaHA Ha JIIKBifaLlil0 He3aJIeXXHOCTI YKpalHH, 3MiHY KOHCTUTYLIMHOIO Jajy
HAaCUJbHULLKUM LIJIAXOM, IOPYLIEHHd CYBepeHiTeTy 1 TepuTOpiaJbHOI ILiJiCHOCTI
JlepKaBY, MiJApUB ii Oe3neKku, He3aKOHHe 3aXOIlJIEHHS Jiep:KaBHOI BJIaJ{, NponaraHgy
BiMlHM, HACWJIbCTBA, HAa pPO3MNaJIOBAaHHA MIXKETHIYHOI, pacoBOl, peJsiriiHOI BOpOXHeui,
NoCSAraHHs Ha MpaBa i CBO6O M JIIOAWHH, 3/I0pPOB’sl HacesieHHd [9].

BozsHo4ac, He3BaXKalo4M Ha 3aKpilyieHHsa 3aKOHOM YKpaiHu «IIpo npaBoBUM pexuM
BOEHHOT'O CTaHy» MOXJIMBOCTI Jiep>kKaBU 3a00POHUTHU JifJIbHICTh NOJITUYHUX MNapTiH
Jivlle y CYyAOBOMY IMOPAAKY, IO >KOAHUM YHWHOM He BIiJpI3HAETbCA BiJ TUX LJIAXIB
pearyBaHHSl Ha HECYMIiCHICTb NpOrpaMHHUX LiJied Ta AiM 4JeHIiB NOJITUYHUX MapTid 3
byHaMeHTa/IbHUMHU LIHHOCTSMU CyCHIJIbCTBA, AAKUX Jep:KaBa Ma€ [0JepXKyBaTUChb Y
MHUPHHUWA 4YaC, NpPAKTUKA IPUUHATTA IMOJITUKO-IPABOBUX pillleHb 3 LbOr0 NHUTAHHA
IIOKa3ye, 110 MiJ 4ac BiMHU JAeprKaBa y N03acy[0BOMY NOPAJAKY fK HaJA3BUYaWHUM 3axis
Npu3yNUHWIA Ha NepioA Aii BOEHHOTO CTaHY AiJIbHICTb MOJITUYHUX MAPTiH, LOA0 IKHUX €
niJicTaBU /i1 3BEpHEHHS [0 CY[y 1100 3a00pOHU iX AisiJIbHOCTI. WUpeTbes npo Ykas
[Ipeaugenta Ykpainu Big 19 6epe3ns 2022 p. Ne 153/2022, sakum 6yJi0o NPUHHATO
3a3HayeHe DpilleHHd WOI0[0 OKpPeMHUX IMOJITUYHUX NapTil 3 MeTow 3abe3nedyeHHS
HallioHaJIbHOI 6e3IMeKU Ta FPOMa/ICbKOr0 NOPSAAKY, a TAKOX, 3-IOMIX iHIIIOTO, ypaxOBYIOUH
npsiMy BiMCbKOBY arpecito 3 60Ky Pocilicbkoi @epepaliii, 3BakatouM Ha aHTUYKPAIHCbKY
He3aKOHHe 3axOIlJIEHHSl Jiep>KaBHOI BJaJM, JeMOHCTpaLil0 MpOosBiB KoJsabopalioHi3My,
HasiBHICTb y HHX IMPOrpaMHUX LiJieHd, 10 MiCTATh aHTUYKpPAiHCbKy IMO3HIlil0, Ta
NOUIMPEHHS HMMH BiJloMOCTed IpO BUIIPaBJOBYBAaHH{, BHU3HAHHA IPaBOMIpPHOIO,
3anepeyeHHs 36poiHoI arpecii Pocilicbkoi ®enepaunii npotu Ykpainu [10].

TakuM 4YKMHOM, 3aKOHOJABCTBO YKpalHU Ma€ 3aKpIlMTU JeTaJbHO ONpalbOBaHy
MoJieJ1b NPU3yNMHEHHs JislJIbHOCTI NapTik B yMOBax /il BOEHHOTO CTaHY i3 3060B’s13aHHAM
KOMIIETEHTHUX a/JMIHICTpaTUBHUX OpraHiB NOPYLWIWTH Ilepel, CYLOM IHUTAHHA PO
3a60pOHY AisIJIBHOCTI BiJMOBIHUX NOJITUYHUX NMAPTiil 3 HEOOXIJHICTIO PO3IJIAHYTH TaKi
CpaBU 3 MaKCUMaJbHO MOXJIMWBUM 3 ypaxyBaHHSIM BOEHHO-NOJIITUYHOI OOGCTaHOBKHU
JOTPUMaHHAM TrapaHTid CIpaBeAJIMBOro CyAoBOro poarsaazny. [lpuiimardu pimeHHA npo
HasIBHICTb Ta JIOCTATHICTb MiACTaB /i1 3a60POHU AisJIbHOCTI MoMITUYHOI napTii, cyA, Ass
BiZiMOBiAHOCTI MOT0 pillleHHS HAaMOiJbIll MPOTPEeCUBHUM MIXXKHApPOJHHUM CTaHJApPTaM Mae€
BpaxyBaTh Jgopob6ok €CIIJI momo JAeMOKpaTHYHUX KpUTepiiB  BiJMeXyBaHHS
NPaBOMIPHOTO BUPQXXKEHHA MOTIJIALIB NapTiAMU Ta IX IPOTUIIPABHOIO aKTUBHICTIO.
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I'ycap 0.A., k.10.H., doy., 3asidysauka kagedpu
KOHCmMumyyitiHo2o I adMiHicmpamugHo20
npasa HayioHasnbHo20 asiayiiiHozo
YHIgepcumemy

IHpopmaniiiHa 6e3nmeKa JIWAUHUA B yMOBaX BOEHHOTO CTaHY

HeratvBHUU iHQOpMaLiliHO-NICUXOJIOTIYHUN BIUIMB 3aKJ/A3Ja€ MiAIPYHTS AJs
No/la/IbLIMX OIepalii, 110 CIpsiMOBaHi NPOTH iHTepeciB YKpaiHU Ha BCiX piBHAX — 0COOH,
cycnisnbcTBa i fepxkaBu. Tak, nounHarouu 3 2014 poky Pociiicbkka ®esepanis 3aiiicHI0OBa1a
MOJIITUYHUH | BINCbKOBUU BIJIUB Ha perioHu Cxoay Tta I[liBgHA YKpainy, 10 cnpoBOKyBaJio
30iJIbIIIEHHS] KIJIBKOCTI MPOSIBIB cemapaTU3My cepeJi MOro HacesJeHHs Ta CTBOPHUJIO
CIIPUATJIUBI YMOBH J1J11 BOEHHOTO BTOPTrHeHHd Pocil Ha TepuTOpito YKpaiHu 1 npoBeseHHA
NOBHOMalUITabHUX 60M0oBUX AiK B 2022 poui.

3 BTOprueHHsaM Pocii Ha TepuTopito YKpaiHu po3noyasacs 1ie oJHa iHpopmaliiHa
BillHa. MamTabHUI HapaTUB pOCIHCBbKOI NpomnaraHAu MNOJITUYHOI eJliTH, HarHiTaHHA
YyTOK, 3aCTOCyBaHHs CHUMYJSKpIB, SKLO OiJblI TOYHO, TO po6oTa wLizol «pabpuKH
¢deiikiB», IKy yMOBHO Ha3uBawTb «Kremliwood», iHTepB't0 pocilicbKKX MponaraHAMUCTIB
Ta JKypHaJiCTiB 3AiMCHIOIOTH iHPoOpMaliliHy aTakKy B XOpPCTKid iHQOpMBiHHI nmpoTu
He3aJIeXKHOCTi YKpaiHu Ta ii TepuTopianbHoI nisicHocTi. B 3akoni Ykpainu «I[Ipo o6opony
Ykpainu» (cT.4) [1], «[Ipo npaBOBU pexUM BOEHHOTO cTaHy» (cT.1) [2] came HebGe3mneka
He3aJIeXKHOCTI YKpaiHu Ta Il TepuTopiajibHOI LiJIiCHOCTI € YyMOBOIO (MiZicTaBOI0) 3a SIKOIO
BBOJIUTHCS B YKpaiHi BOEHHUN CTaH. Y4YyacHUKaMH OOMOBHUX AiH miJ| yac BiliHU € 36poiiHi
CWJIYM, TEPOPUCTH, OMOJIYEHIi, CNeluNipo3/isM, HalMaHLi, NapTU3aHW, a B Hall 4ac, 3
HasiBHOIO CYKYIIHICTIO BOEHHUX [ill Ta iHpopMaLiiHOTO PPOHTY, A0 HUX J0JAI0ThCA e i
IUBiIZIbHI 0ocobu 3 TesebayeHHs, 3MI, aki 6GoprTbcad 3a po3yM i Ay JwAed 3
BUKOPUCTAHHSAM Pi3HUX GOpPM i 3ac00iB BIJIUBY.

3BepHEMO yBary Ha 3MICT KaTeropii «besneka», KOTpa y KUTTi JIIOJUHU Bifirpae
POJIb OPiEHTUPY, HABKOJIO AKOT'0 IPYNYIOThCH LIHHOCTI JIACHKOTr0 iCHyBaHH4. Lle moHATTA
faraToIJiaHOBe, 3 IbOTO IPHUBO/y B Haylli iCHyYe 6arato JyMoK. Y 6YKBaJbHOMY PO3yMiHHI
6e3neka 03Hayae BiJICyTHICTb Hebe3neku. [loTpeba 6e3neKr HaJeXKUThb [0 YMc/aa 6a30BUX
MOTHUBALiMHUX MeXaHi3MiB y KUTTEAIANbHOCTI J0AuHU. KpiM Toro, 6e3neka cTaHOBUTh
06e3CyMHiIBHY LiHHICTb, 110 Ma€ yHiBepCaJbHHUU XapaKTep, OCKIJIbKM BU3HAETHCS BCiMa
JIXOZIbMY He3aJIexKHO BiJ| IXHbOI pacoBOl, HalliOHAJIbHOI YU COLiaJIbHOI HAJIEXKHOCTI.

[lutanHsa iHdopmaniiHOl 6e3NeKd € BaXKJIMBHM KOMIIOHEHTOM YCi€l CHUCTEMU
HalioHa/IbHOI 6e3meKu KpaiHu [3, c. 65]. 3Baxkalouyu Ha Te, 1o iHpopMalliiHa Ge3neka €
HEBiZi'EMHOI0 CKJIQZIOBOKO KOXHOi 31 cdep HalioHanbHOI 6e3MeKd, NUTAHHA Ii
3abe3MeyeHHs] Ma€ 3arajbHOHAlliOHaJbHEe 1 3arajibHoJlepKaBHe 3HayeHHs. BojHouac,
iHpopMmaliiiHa 6e3neKka € BaXKJIMBOK CaMOCTilHOW0 cdeporo 3abe3nevyeHHs] HalLliOHAJIbHOI
6esnekn [4]. BiacyTHicTb cucTeMH  3abe3nedyeHHd  iHPopManiiiHOI  6e3meku
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YHEMOXJIUBJIIOE HaJlilHe 3abe3nedeHHs He Jiuile iHPopmaliiiHOI, a ¥ HaliOHaAJbHOI
6e3nekw [5].

Besneka € ckjgagHUM, 6araTOpiBHEBUM Ta CHUCTEMHUM $BHILEM, Ha CTaH |
NepcreKTUBU PO3BUTKY SKOrO MalThb 6e3nocepesHild BIJIMB 30BHILIHI i BHYTPIllIHI
YUHHUKU. HakBakiuBilIMMU €: 1) moJiiTUdHAa 0OCTAaHOBKA Yy CBiTi; 2) HasABHICTb
NOTEeHLIMHUX 30BHIIIHIX 1 BHYTpilHIX 3arpo3; 3) craH i piBeHb iHdopMauiiiHO-
KOMYHIiKal[iiHOTO PO3BUTKY KpaiHU; 4) BHYTPIILIHBOIOJIITUYHI 06CTaBUHU B JilepKaBi [6].

Cr. 3 3akoHy Ykpainu «IIpo ocHOBU HallioHa/IbHOI 6e31neKu YKpaiHu» [7] BU3HaAYaE,
1o 06'ekTaMU 3abe3MeyeHHs] HaljiOHa/JbHOI 6e3MeKU €: JIloJWHA i TPOMajiiHUH - IXHi
KOHCTUTYLIIMHI MNpaBa i CBOOOAM; CYCHiJILCTBO - MOro AYyXOBHi, MOpaJibHO-€TU4YHI,
KyJIbTYpHI, ICTOpPWYHIi, iHTeJieKTya/lbHi Ta MaTepiajbHi LiHHOCTi, iHpopmauiiiHe i
HaBKOJIMIIHE NIPUPOJIHE Cepe/ioBUILe | IPUPOAHI pecypcH; JepKaBa — Il KOHCTUTYLIMHUN
JiaJi, CYBEpPEHITEeT, TEpUTOPiajbHa LiJIICHICTD | HEJOTOPKAHHICTh.

B HacTynHil cT. 4 BHU3HA4a€ThCsd, WO Cy6'€KTaMu 3abe3neudyeHHs] HalliOHAJIbHOI
6e3neku €: [IlpesauaeHT YKpainu; BepxoBHa Paja Ykpainu; Kabinet MiHicTpiB Ykpainy;
Pasa HanioHa/ibHOI 6e3nekd i 000pOHM YKpaiHHW; MiHicTepcTBa Ta iHIII IeHTpaJibHI
opraHu BUKOHaB4oOi BJjaau; HalioHa/bHUM 6aHK YKpaiHU; CyU 3arajbHOi HOPHUCAUKIIII;
npokypaTtypa YKpainu; HanjioHasibHe aHTUKOpYILiiHe 6l0p0 YKpaiHU; MiclieBi Jiep>kaBHi
aJMiHicTpanii Ta opraHu MicueBoro caMoBpsiiyBaHHs; 36poiHi Cunu Ykpainu, Ciayxo6a
6e3nekn YkpaiHu, Ciayxk6a 30BHILIHBOI poO3BiAKkM YkKpaiHu, /[lep:kaBHa NPUKOPJOHHA
cayk6a YkpaiHM Ta iHWII BiMCbKOBI (QOpMyBaHHS, YTBOpPEHi BiJMOBiJHO /0 3aKOHIB
YkpaiHy; opraHy i migpo3/ijiv LUBIJILHOTO 3aXUCTy; TPOMajisiHA YKpaiHW, 06'€iHAHHS
rpoMajisiH.

3BepHEeMO yBary, 110 TEPMiH «HaljiOHa/JbHa Oe3MneKa» 3aCTOCOBYETHCA Y LINPOKOMY
3HA4YeHHI Ta € CTAaHOM 3aXHUIUIEeHOCTIi Aep>KaBy Ta Il TpOMaJAH BiJ, YCiX MOXJIMBUX 3arpo3
CY4aCHOCT!.

3akpinsienHss B KodHctutynii[8] VYkpaiHu iHpopMmauiiHuUX mpaB, a TaKoX
NporoJiolleHHs1 3abe3nedyeHHs iHPopmalliiiHOi 6e3nekHd YKpaiHU OroJioleHo: «3aXUCT
CyBepeHiTeTy i TepuTOpia/bHOI LisicHOCTI YKpaiHu, 3abe3neyeHHs Ii eKOHOMIYHOI Ta
iHpopMmanifiHOl Ge3neku € HaWBaXJIMUBIIIMMU (PYHKLIAMU Jep>kaBH, CIPaBOK BCbOTO
yKpaiHCbKOTro HapoAay» (cT. 17).

TakuM uuHOM, iHpopMaliiiHa Ge3neka 3 BY3bKOCHELiaJli30BaHOI'O KOJa BXKUTKY
daxiBIiB NPUKJIAJHOTO XapaKTepy OyJia MiJiHeceHa [0 MPaBOBOro 3aKpillJieHHs Ha piBHi
OcHoBHOro 3akoHy. B pi3Hi mepioAgu ICTOPUYHOIO PO3BUTKY JIOACHKOI LMBiIi3aLil
IHTEHCUBHICTb 3acTocyBaHHA iHQOpPMalLiMHOTO BIUVIMBY, fK 1 JOCKOHaJiCTb WHOro
oprasisatii, Jy>e pi3HUJIUCA.

[HdopmMauis, aKy oTpuMye Jt0JMHa, BIJIMBAE Ha ii cBigoMicTh Ta nifacBifoMicTb. Ha
piBHI miZicBioMocTi iHpOpMallif BIJIMBA€E HAa MOBEJIHKY JIIOJUHU — SIK i B 6iK KOperyBaHH#,
Tak i B 6ik moBHOi 3MiHK. CamMa 1o co6i HeMmoBHA, HeBYaCHA, HeBiporigHa abo ynepeaxeHa
iHpopMalis, 10 BUKOPUCTOBYETHCA, y OINbIIOCTI BUMAAKIB He 3aBJa€ TaKOi LIKOJAU
JIIO/IVHI, 1110 MOXKHa FOBOPUTHU Mpo ii Hebe3neky. JItoiuHa NOCTIHHO CTUKAETHCS 3 TAKOIO
iHpopMalli€l0 y MOBCAKJEHHOMY >XHUTTI Ta, BBaxae, 10 Ud iHdopMallisgd € MNOBHOIO,
CBOEYACHOW Ta BiporigHowo. Yepe3 JeAKHMH Yac MOXKHA OLIHUTH Mipy 1i TOBHOTH,
CBOEYACHOCTI Ta BipOTiAHOCTI YM B3araJjii He OL[iIHUTH.

B Toli ke uyac, HemoBHa, HeBYacHa, HeBiporifjHa abo ynepejxeHa iHdopmaLis
BIUIMBAaE Ha CBigoMicTh a6o migcBigoMicTe JsroavHU. HacnigkamMmu Moxke OyTH
NOpyIlIeHHsI/3MiHM CcTaHy ii 3/10pOB'f, MCUXIYHOTO CTaHy, MOBEAIHKU Ta iH., B TaKOMY
BUIIA/IKy MOXXHa i Tpe6a roBOpuTH Npo iHpopMaliiHy Hebe3neKy /Jis JOJUHHY, a KOJIU Lie
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CTOCY€ETbCS He OJHI€EI JIIOAWHY, a TPy JII0AeH, IX ICUXIYHOrO CTaHy, NOBEJAIHKH Ta iH., TO
MOXXHa ¥ Tpeba rOBOPUTH MNpo iHpopMaliiHy Hebe3neKy AJisl CyCHiJbCTBa.

CbOro/iHi OCHOBHOIO 3arpo3010 JIIOJWHI M CyCHiJIbCTBY 3a/IMIIAETHCH HACUJIBCTBO
OJiHI€l coliasbHOI rpynu Ha iHILOW, 3 METOK HAOYTTs YU 30epexKeHHs MOJITHUYHOTO,
€KOHOMIYHOTO Ta KyJIbTYPHOTO IIaHYBAaHHAHA, IO CYNPOBOKYETHCA IOTYKHUM
iHpopMaLifiHO-ICUXOJIOTIYHUM BIJIMBOM, JeMopasisalielo abo BBeJeHH B OMaHY
npoTuBHUKa uepe3 3MI, mecemxepu, [HTepHeT, 1m0 NPU3BOAUTH [0 JAUCKPUMIiHALil
JIIOAVMHU ab0 colia/JibHOI Tpyny, oOMexeHHs iX npaB i cBobon. Haxkanb, iHpopmaninHi
Mepexi CTBOPIOKTb yCi MOXJIMBOCTI /i1 AOCTAaBKM BOPOXKOTO KYJbTYpPHOro Ta/abo
iHbopMalLiiHOT0 KOHTEHTY, 3[iMCHIOIOYHM CBOIO HUILiBHY /1i10 HAa CBiJOMICTb JIIOJUHH.

[Iponaranga HabyBa€ pi3HUX POpPM B 3aJIEKHOCTI BiJ| eTany iHopmMaliiiHOi BiliHK
Ta LiJIbOBOI ayIUTOPil, Ha Ky CKepoBYeThcs. llisiecnpsiMmoBaHO HamnpaBJ/ieHa iHdopMallis
BIJINBAa€ Ha (QOPMYyBaHHS CBITOIJIAAY O0'€KTYy BIJIMBY y Oa)kaHOMY JJisl OpraHisaTtopa
nponaraHjy HaNpsAMKY Ta 3[IWCHIOETbCA BIiANOBiHA 3MiHAa NoOBeAiHKU JoAen. Tak,
aBTOPU HaBYaJIbHOTO TMocioHMKa «[i6bpujgHa BilHaA 1 KypHasicTuka. IIpob6semMu
iHbopMaliiiHO1 6e3neKu» 3BepTalTh YBary, 30KpeMa, Ha TaKi HalpsIMKU aHTUYKPaiHCbKO1
nponaraH/iy, sik 6Gesnpele/leHTHe M HUILiBHe BTpPy4YaHHs B cdepy iCTOpUYHOI maM’'sTi
(cnekyssnii Ha ¢pakTax icTopii, MaHiNy/IFOBaHHSA MOYYTTAMHM JIIOJEH 1110/10 MUHYJIUX MO i
yYaCHUKIB IUX MOJAiHM), MOBHe nuTaHHA (icTepuyHi ¥ 6e3mifcTaBHI JieMeHTalil Npo
«YTUCKH POCisiH, pOCiiCbKOMOBHUX» Ta «HACUJbHUIBKY yKpaiHizawiro») Touo[9, c. 19].
OpHuM i3 HanpsaMiB ¢inbTpanii iHpopMalii Npo CyNpoTUBHUKA € NPUXOBYBAHHS MOro
ychixiB i NPUXOBYBaHHSA BTPAT BJIACHUX 30POMHUX CUJL.

JocuTb  TpUBa/Mi  4ac  pociiicbka  BepxiBKa  BUKOPUCTOBYKYU  CBOI
eKCMaHCIOHiCTChKI am6inii 1moao YKpaiHM, HaMara€TbCs MigNopsiAKyBaTU ii CBOEMY
BIIJIUBY, IPUMYCOBO JOMiIHY€ Ta BCIJIAKO HaMaraeTbCAd AEMOHCTPYBaTH CBOIO IlepeBary B
iepapxii piBHA BIJIMBY, 3 TAaKUM IMO3ULIIOHYBAHHAM, W0 NPEACTABHUKU IHIIUX TPyl -
«4yXi», @ TOMY «BOpOTrU». K10 «BOPOTHU» TO MOKHA BOUBATH, HULIUTH?!

ToMy ofHUM i3 BaXXJIMBHUX «O0MOBUX 3aBJaHHb» Y NPOTHUAIl iHPopMalLiliHii BiliHU
A/ YKpalHU €NpoBe/ieHHsI KOHTPIIpoNaraH/a, AKka Ma€ BUKOHYBATU BUIlepe/KaJbHy Ta
BUKpHBa/JbHy ¢yHKLiP. flKicHO mpojayMaHa Ta edeKTUBHA [isJIbHICTb Jiep>KaBHUX Ta
NPUBAaTHUX CTPYKTYp, FPOMAJACbKUX aAKTUBICTIB, 1100 NpOBeJEHHA KOHTIpONaraHAu
ABJSIE COOOI0 CYKyNHICTb THX 3acobiB, HNpuioMiB i MeToAiB, sKi cnpsMoBaHi Ha
HeWTpasi3alilo Ta NpOTHUAI NponaraHJyd BOPOXKOI CTOPOHU 3 METOI NMPOTUCTOAHHSA I
HEraTUBHOMY BIJIMBY Ha CBIiZIOMICTb I'pOMaJiiH K TO BJIACHOI Jep:aBU, BOPOTYyHYOI
Jlep>KaBM TakK i CBITOBOro cniBTOBAapUCTBa. Y CBiIOMOCTi YKpaiHLiB Ma€e 6yTH cpopMOBaHa
CBOSl 4YiTKa MO3ULif, CTiIAKUK IMyHiTeT [0 iHQOpMaLiMHUX BIJIUBIB PpPOCIHCbKOI
nponaraiy. Jlep>kaBa NOBUHHA CIPUSTH MCUXOJIOTIYHINA CTabi/IbHOCTI rpoMa/isiH YKpaiHu
Ta BUKPHUBATU TOKCUYHY iHdopMaIllilo, HUUATU CTEPEOTUNH Ta MPOMaraHUCTChKi
IITaMIIM, a TaKOX MPOBOJUTH pPO3’ICHIOBaJbHY pOOOTYy HaceJeHHIO 1040 ¢elKoBOI
iHpopmauii 3 60ky Pociicbkoi Pepepauii.
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Ycmunoea LII, k.io.H, Jdoy., doyeHmka
Kagedpu koHcmumyyitiHozo I admiHicmpa-
mueHo20 npasa

HayioHasnvHozo asiayitliHoz2o yHigsepcumemy

IIpaBOBi NIMTAaHHA HOPMATUBHOI'O PeryJIl0BaHHA
eJICKTPOHHHUX rpoiei B YKpaiHi

Bypx/iMBUl pO3BUTOK (QiHAHCOBOI CUCTEMHM B Cy4YaCHUX TpaHcPopMauidHuX
yMOBaxX MOTPebye 3MiHU MpoLeciB My6/iYHOTO aAMiHICTpyBaHHSA NMyO6JiYHUMHU PiHAHCAMU.
30KpeMa, BaXXJIMBOK CKJIAJOBOI € KOHTPOJIb 32 aJlpeCHICTIO BUKOPUCTAHHA BUJIJIEHUX
KOIITIiB 3 BiANOBiAHUX OK/PKETIB 3a BIiANOBIIHUMHU Jep>KaBHHUMU Ta  MiClleBUMU
nporpaMaMyd PpO3BUTKY abo iHWKMX HanpsamiB ¢iHaHcyBaHHA. CydacHi MeTOAUKH
$iHAHCOBOTO KOHTPOJII0O HE MOXYTb BUKOHATH BifiCTEXXEHHS CTaAil BUKOPUCTAHHS IIUX
KOIITiB piHa/JIbHUM COKHBayeM 6e3 3MiHU 11iJiIbOBOr0 MpU3HaYeHHs. EJleKTpoHHI KolTH
€ TaKUM Cy4aCHUM IHCTPYMEHTOM, SIKUH [J03BOJINTh BUPILIUTYU NUTAHHA aJMiHICTpYBaHHA
ny6J1iyHuX QiHAHCIB.

[loyaTok icTopil BUHHKHEHHS €JIEKTPOHHUX rpoiuer cdarae 1900-x pp. KoJu
depnepanbHuil pesepBHU 6aHK CUIA Bmepuie mnepekasaB rpoiui Teserpadpom. Ase
HaKOi/IbIIl 3HAYHOIO MO/Ii€EI0 B icTOPii MOSABU eJIeKTPOHHUX I'poliiel € cTBOpeHHS JleBijom
YoymoM, fKOro lie Ha3vMBaJu 6ATBKOM eJIeKTPOHHUX rpoiuei, komnanil “DigiCash”, sika
po3nodasia BUINYCK MMepUINX €eJeKTPOHHUX TpOoIled MDKXHAPOJHOI MJATIKHOI CHUCTEMU
eCash. [lna 36epexxeHHs HaZiMHOCTI W aHOHIMHOCTI npoBeaeHux onepanin /I. Yoym
BUTa/laB TaK 3BaHy CUCTEMY «CJimoro» nudpoBoro miAmnuvcy, sika nojsrajaa B TOMY, 10
eMITEeHT eJIeKTPOHHUX Tpolllel He 6aYyUB CepiiHUX HOMEPIB eJIeKTPOHHUX GAHKHOT aJjie
nicsig 3/jiliCHeHHS Bi/ITOBiAHOI MepeBipKU CTaBUB HAa HUX UUPPOBUHM MiANKUC, TUM CaMUM
HiATBepAKyBaB iXHIO CIPaBXHICTh [1]

MixHapoaHy nmiaTixkHy cucteMmy eCash moyasyM BUKOPUCTOBYBAaTH aMepPHKaHCbKI
6aHkH, 30kpema Mark Twain Bancshares. Takox y nei nepioz y EBpori 6yJia po3po6JieHa
cuctema PhonePaid, ska f03BosisJ1a TPOBOAUTH TpaH3aKIil 3a JONOMOrol MOGIIBHUX
TesiedoHiB [2, c. 142].

[llo cTocyeTbcs YKpaiHW, TO €JIEKTPOHHI rpolli He Haby/Jd TaKOro CTPiMKOTO
NOLIMPEeHHH | MpaBoBOro peryJwoBaHHe, 9K y CHIA ta €Bponi. OCHOBHUMH HOPMATUBHO
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NPaBOBUMHU aKTaMHU, sIKi HaTemnep BU3HAYAIOThb i PEry/a00Th 00ir eJIEKTPOHHUX I'poLIel B
YkpaiHi, € 3akoH «[Ipo niaTiHi cucTeMU Ta nepekas KOIITIiB B YKpaiHi» Bifg 5 kBiTHA 2001
p. Ne 2346 (pani - 3akoH Ne 2346) Ta [losiokeHHSI PO e€JIEKTPOHHI rpouli B YKpaiHi,
3aTBep/pKeHe IOCTaHOBOM NpaBJiiHHA HanioHanbHoro 6aHky Ykpainu (gasni - HBY) Big 4
auctonaga 2010 p. Ne 481(mani - IosoxxkenHs Ne 481). be3nocepeiHbO BHU3HA4YEHHS
eJIeKTPOHHUX rpouied AaeTbcs y cT. 15 3akony N2 2346. Tak, eJleKTpOHHI rpolli ABASAITb
co0600 OJMHUI BapTOCTi, AAKi 36epiraloTbCs Ha eJeKTPOHHOMY IPHUCTPOi, NPUHNMAIOThCSA
K 3acib mJaTeXy IHIIMMM 0cob6aMH, HiXK 0c00a, fIKa IX BHUIYCKAa€E, i € TPOLIOBUM
3000B’sI3aHHAM 1ii€i 0COOH, 1110 BUKOHYETLCSA B FOTIBKOBiM ab60 6e3roTiBKoBii ¢popmi [3].

Bax/1IMBO BU3HAYMTH O3HAKU €JIEKTPOHHUX Tpollel: Mmo-nepile, 30epiraloTbcs B
eJIeKTPOHHOMY MPUCTPOi; Mo-Jpyre, CJAYyryIOTb 3aco00M pO3paxyHKIiB 3 IHIIMMU
KOpHUCTyBa4aMU ab0 NMpPOJAAaBLAMHU TOBAPIiB i NOCAYT, AKi YKJIa/JIu 3 eMITEHTOM YroJy; Io-
TPeTE, € TPOLIOBUM 3000B’I3aHHAIM eMiTeHTa nepe/ iX npex aBHUKOM. [lopinsgemMo fyMKy
JleIKUX BYEHMX, fIKi BiIHOCATBH eJIeKTPOHHI Ipolli [0 eJIeKTPOHHHUX IJIaTiXKHUX 3acobiB.
Cepefi e1eKTPOHHUX IJIATI>KHUX 3ac00iB, OKPIM eJIeKTPOHHUX IpolIel, MOXXHa BUAIJIATU
e Taki GOpMH: eJIeKTPOHHI MJIATiXKHI 3aco6u Ha 6a3i MepeX, eJIeKTPOHHI NJaTiXKHi
3acobu Ha 6a3i kapTok. HeoOXilHO 3a3HAYWTH, 10 iHKOJM Mexa MK eJeKTPOHHUMU
rpouiiMa ¥ iHIIMMM QopMaMU eJIEKTPOHHUX IJIATDKHUX 3aco0iB € He JOCUTh YiTKOID,
0CO6JIMBO 3 ypaXyBaHHSIM OCTaHHIX 3aKOHOJAaBYMX 3MiH y Ll cdepi [4]. Lle mo3uTuBHI
CTOPOHHU eJIEKTPOHHUX IpOLIEH.

Cepen HemoJiKiB eJIEKTPOHHMX Tpolled MOXKHa BiJiHECTH: BiJCYTHICTb
HapaxyBaHHA BIiJCOTKIB Ha 3a/IMIIOK B €JEKTPOHHOMY raMaHli, TOAi AK BJIACHUKaM
IJIATDKHUX KapTOK U QYHKLiA [OCTYyNHA; He3Ba)XKaloUM Ha MNOUIMPEHHS LUPpPOBUX
IJIAaTDKHUX CUCTEM, He BCl MarasvHu NiATPUMYIOTh €JIeKTPOHHY OIlJIaTy; YCTAaHOBJIEHHA
JIMITIB A/ omepalliil 3 eJIeKTPOHHUMH rpoliMMa (Ha MONOBHIOBAHOMY €JIEKTPOHHOMY
ramMaHIii Moxke 306epiraTucsd MakcuMaJjibHa cyma B po3mipi 400 000 rpH, a Ha
HenomnoBHOBaHOMY - 5 000 rpH), He3BaXkarO4YM Ha iX 36i/blIeHHS, BOHU € 0OMeEXEeHHIM
JUI1 KOPUCTYBayiB y po3paxyHKaX; Oi/blIicTb Jl0Jeld He [OBipAITb TakKOMy 3acoby
IJIaTeXy, MOXJIMBO, Yepes Te, 1110 BiH 3’IBMBCS BiITHOCHO HeJJaBHO; MOXKe CpalbOBYyBaTH
MCUXOJIOTIYHUM YMHHMK, KOJIM JIIJU 1€ He 10 KiHI 3p03yMiJiH, IK pO3paxOByBaTUCh 3a
JIOTIOMOTO}0 eJIEKTPOHHUX TpOILIEN, 1 4yepe3 1e BifJal0Th NepeBary IJIATKHUM KapTKaM
Towo. [5]. IcHye Take cmocTepexeHHS. YKpaiHCbKHUM 3aKOHOJAaBelb JJis MOJaJbIIOr0
alaliTyBaHHA IHCTUTyLiI eJIeKTPOHHUX Tpolled Hel0JaBHO BBOAUTH NpaBWJa, LIO
JI03BOJIAATb 3MEHIUUTH I'OTIBKOBI pO3paxyHKU Ta TAKUM YUHOM MiATOTYIOTH HaceJIeHHH 10
00iry eJIeKTPOHHUX Tpollell, TOOTO 00O0B'sI3KOBOCTI MpPOBEeJEHHS PO3PaXyHKOBUX
omeparlii B po3ZipibHii TOpriBJji yepe3 eJIeKTPOHHI anapaTu 3 BU3HAYEHHSM Ha 3 POKU
HaceJleHUX NYHKTIB, AKi MalOTh MEperTU Ha TaKi po3paxyHKHU BiJNOBiHO A0 KiJIbKOCTI
HaceJIeHHS.

HBY € perynatopHuM opraHoMm, fKWAH 3[IACHIOE KOHTPOJIb 3a JOTPUMaHHA
eMiTeHTaMH, fKI 3JIMCHIOIOTb BUIYCK eJIeKTPOHHUX Tpolleld, BUMOI 3aKOHOJAABCTBA. Y
NpPaKTUIi 06iry ejieKTPOHHUX Tpolliedl € HeraTUBHUM JOCBi[, KOJMU JAesKi eMiTeHTU
eJIEKTPOHHUX TpolUler He y3roxKyBajad cBow JAisubHicTh i3 HBY. lle crocyeTbea
WebMoney Transfer, InTepHeT.I'poii, VkrMoney, RBKMoney, Auaekc.I'poui, QJWI, E-gold,
aki nepeJsiveni B aucti HBY Ne 25-109/33434 [6]. Hanpuksaaa, WebMoney Transfer -
OZlHa 3 HAMWMOMYJAPHIIINUX eJeKTPOHHUX CUCTEM IHTEpPHET-pPO3PaxyHKIiB y KpaiHax
CrniBapy»xHocTti Hesanexnux /lepaB, sika oTpuMaJa Jjinensito Bij OpraHy ¢iHaHCcOBOro
koHTpoJsio (Financial Conduct Authority) Ha eMicito enekTpoHHUX rpouieit y kKpaiHax €C.
[ia enekTpoHHa cucTeMa 3aiMasia npubansHo 60% ykpaiHcbKOro ¢iHAaHCOBOTO PUHKY,
3BICHO, g cuTyauid He 3aJoBoJjbHAJMAa HBY, Aka HeogHOpa3oBO BHUC/I0BJIIOBaJa CBOIO
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AyMKy, o WebMoney He Mo)Xe NpPOBAaJUTHU CBOI AiJIBHICTb Ha TepuTOpii YKpaiHu.
MeToau 60poTbOU OYJIM piSHMMH, cno4yaTKy 6ys0 BBeJeHO cT. 200 no KpumiHasibHOTrO
KOJeKCY YKpaiHW, fiKka Iepezabadyasia Bi[OBiJa/JbHICT 3a HeNPaBOMipHHUH BHIYCK
eJIeKTPOHHUX TpolIel, NpoTe 0 BiANOBiAaJbHOCTI MOXHA OYyJI0O MPUTATHYTH JMLIE THUX
0Ci0, AKi 3aiiMa/iMcsi 0OMiHOM eJIEKTPOHHMX Ipollleld Ha FOTiBKOBI I'polli, a BUSBUTHU THX,
XTO BUKOPHCTOBYBaB eJIEKTPOHHI rpomi s ¢iHaHCOBO-rocnofapcbKux abo iHIIMX
onepauii B iHTepHeTi 6y/10 HeMoxuBo. Tozi HBY HagziciaB Tesierpamy Ne 570002 /90626
Jl0 6aHKIB, BiAMOBIAHO 10 KO 0y/10 3a00pOHEHO KOPUCTYBATUCA €JIeKTPOHHUM IpOIIMMa
Webmoney, Augekc.lenbru, QIWI, Wallet i Wallet one («€Eaunuii ramanenp») [7, c. 193-
194].

Ane tenerpama HBY mana nuie pekoMeHjaninHui xapaktep. ¥ 2018 p. 6yso
BUZlaHO Yka3 [Ipe3uaenTa Ykpainu «IIpo pimieHHs1 Pagu HaljioHanbHOI 6e3neku i 060poHU
Ykpaiuu (mani - PHBO) Big 2 TpaBHa 2018 p. «IIpo 3acTocyBaHHS Ta CKacyBaHHS
NepCOHaJIbHUX Clleljia/IbHUX eKOHOMIYHHUX Ta iHIIKUX 00MeXyBaJIbHUX 3aX0/iB (CaHKLii)»,
KUM 6yJio odiniiiHO 3a60poHeHO AisiibHiCTL Webmoney Transfer Ta Webmoney.ru Ha 3
poku [8].

OTxe, eMITEHTH eJIeKTPOHHHUX TpoOIlled TrapaHTyTb 3JIMCHEeHH 3aXO0JiB
3anob6iraHHd HEe3aKOHHOMY 3aBOJIOJIHHIO eJIeKTPOHHUMHU TraMaHLSMH, NpOBeJeHHS 3
HUMH Pi3HOMaHITHUX olepaliil 1Mo3a BOJIEl BJACHUKA, a TAaKOX 30epeKeHHs TaeEMHHUI
iHpopmanii, oTpuMaHOi WIJISAXOM BUIYCKY €JEeKTPOHHUX Trpolied. YKpaiHCbKUU
3aKOHO/JaBelb aKTHUBHO IPOBOJAUTH JiAJBHICTb [0 3alpOBa/pKEHHIO eJeKTPOHHHUX
rpoiei B YKpaiHi, BAKOPUCTOBYIOYH YUHHUU CBITOBUM JOCBiZ,.
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MupoHeys 0.M., K.10.H., 0OKMOpaHmMkKa, dou.
kagedpu KOHCMumyyitiHo2o [
adMiHicmpamueHo20 npasa HPUIUYHO20
¢akysememy HayioHasnbHoz20 asiayiliHo20
YHIisepcumemy

[IpaBa 1I0AUHM B YaCHU TPAHCTYMaHi3My

B yMOBax iHTeHcHuikaii CBITOBUX iHbopMaTH3aLiHHUX npoleciB
TPAHCTYMaHICTUYHI peasil CbOrOAEeHHA aKTyaJli3yloTb HAyKOBI JAUCKYCIi 10J0 Cy4acCHUX
npo6JieM Npas JIOJUHU.

Ax 3ayBaxye /[leHexHikoB C.C., y kiHui 50-x pp. XX crosiTTa B 3axigHid
¢dinocodcbkiil AyMui 3’'IBUBCA HOBUM HAaNpsM — TPAHCT'YMaHi3M, SKMA MOXKHa BU3HAYUTH
K iHTe/NeKTyaJlbHUM 1 KyJbTYpHHUM PYX, 11O MiATPUMYE BUKOPUCTAHHS HOBUX HAyK I
TEXHOJIOTI! JJ1 BJJOCKOHAJIeHHS Ni3HaBa/IbHUX i pi3WyHUX 3Ai6HOCTEN toauHH [1, c. 92].

Ha aymky Tl'eppec A., cborofHi 6iosioriuydi Ta iHdopMauiliHi TexHoJs0Tii HaJalOTh
HaM IHCTpYMEHTH, L0 [O03BOJIAIOTb HAaM CTAaTU KOHTpPOJIepaMU HAILIOT0 BJIACHOTO
PO3BUTKY [2, c. 26].

Y ubomy koHTeKkcTi JleHexxHikoB C. 3ayBaKye€, 10 CbOTOAHI 3i cTaTTed Ta
MaHidecTiB NpUOIYHUKIB TpaHCryMaHi3My Bci Ao6pe 3HAaWOTh, 110 Ha 3MiHy JIOJUHI
npuije noct- (TpaHc) JwauHa [1, c. 92].

Ak BipHO Bkasye Cabagoca K., dpisiocodiss TpaHcryMmaHisMy 3acHOBaHa Ha TBEPJOMY
IIepeKOHaHHi, 1[0 porpec BiYHMM i L]0 HayKa Ta TEXHOJIOTII MOXKYTb MOJIIMIIUTHA YMOBHU
KUTTA JIIOJUHHU | JOIIOMOXYThb JIIOCTBY peaJsli3yBaTH CBiM TeJIOC: JOCATTH MOCTJIACBKOrO
CTaHy... y AKOMy MopdoJioriyHa cBo60/ia CTa€E OCHOBHUM (JIO/AICBKKMM) NpaBoM [3].

Ax nposiB MopdosioriuHoi cB060/ M, 3MiHA 30BHIIIHBOT0 BUTJ/IAAY, PYHKILiOHATbHUX
0COOJIMBOCTEN Ta MOXJIMBOCTEW JIIOACHKOI ICTOTU ULJISXOM IHTEIpPyBaHHS IMIJIAHTATIB
(iMnyiaHTIiB) y BJacHe TiJIo CTBOpPHOE 6e3yMOBHY HeOOXiJHICTb BiZMOBiAHOI «peakuii»
Cy4acHOI IOpUCIPYAEeHLil 3 MeTOI BperyJIBaHHA Aid/JbHOCTI YYaCHUKIB NPABOBIJHOCHUH
«HOBOTO» THUNY KM epeKTUBHOI OXOPOHH IX MpaB Ta iHTEpPeCiB B yMOBax HOBOT'O CBITOBOTO
nopsiaky [4, c. 187].

OTxe, y Hawmi JHI icCHye oOrpyHTOBaHa HeOOXiAHICTb IpajyajibHOI HayKOBO
npojyMaHoi TpaHcdopmMmallii icHyrouHux peasiii 3a JJOMOMOTOK0 IOPUAUYHUX iHCTPYMEHTIB
JUISl HAJIEXKHOT'O peryJitoBaHHs PaBOBOI0 CTATYCY, OXOPOHU ¥ epEeKTUBHOI0 3aXUCTY NpaB
0ci6 3 iHTerpoBaHMMH iMIJIaHTaTaMHu (iMmiaHTaMu) [5, c. 193].

Ax BipHo Bu3HayaoTb KyuyuHcbka O. Ta I[BaHOB M., mnpaBa JIWOAMHU Y
[IPAaKCeO0JI0riYHOMY 3HAY€eHHI — Lie pUAUYHI MOXKJIUBOCTI, 10 NTepexoaTh JIAUHI pa3oM
i3 mpaBOCYy6’eKTHICTIO YW HabyBalOTbCA 3a JONOMOIOK TaKoi i BUKOPUCTOBYIOTHCH Y
nepebayeHU Ta 3abe3nedyeHUM 3aKOHOM CIOCIO 3a//i1  AOCATHEHHS KOHKPETHOI 4
abCTpaKTHOI MeTH, BU3HAUYEHOI JIIoAUHOM [6, c. 146-147].

He mMoxHa He moroguTuc 3 nosuuiero 3aropyu l. npo Te, 110 npasa JIOJUHU MOXKHA
BHU3HAYUTH AK IOHATTH, 1II0 TiCHO MOB’sA3aHe 31 cBO6OA0I0 0COOH i € II OCHOBOIO, TIOHATTS,
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sKe TaK caMo Bifjo6paka€ TifHICTb i L[iHHICTb JI0ACBKOI 0c06M i BoJgHOYAC ii JOMaraHHs
BOJIOJZiTU IEBHUMH MOKJIUBOCTSIMU (Cy6’€EKTUBHHMU IpaBaMu), 110 103BOJISIOTh 3pOOUTHU
YKUTTS Li€] 0cOOM AikicHO rigHuM [7, c. 78].

Mu BBaxaeMo, IO Cy4acHi peasii CTBOPIOIOTb MOXJMUBICTbL BECTH HAyKOBY
JUCKYCil0 3 TpuUBOAy MpobseM TMpaB JiJed 3 IHTeI'pOBaHMMH IMIJIaHTaMH
(iMoylaHTaTaMM), a TaKOX 3allpONOHYBaTH BJlacHe OayeHHS TeOpPEeTUKO-NPaBOBOIO
PO3YMiHHSA OPUAUYHOI MOXKJ/IMBOCTI JIIOJAUHU Y KJII04i Il CMMOi03y 3 JOCATHEHHSIMU HayKU
M TEXHIKH.

BignoBiiHO, MU BBaXKaeEMO 3a JOLIJIbHEe BU3HAYUTU BKa3aHe K «IpaBo JIIOJWUHU Ha
TexHO-MoJUQIiKallil0 BJIACHOTO TiJa», fKe IMPOMNOHYEMO PO3YMITH fK MOXJIUBICTb
3MiHIOBaTHM BJjacHe ¢i3W4yHe Tislo, iHTeJeKTyaJbHi 37i6HOCTI, HabyBaTH HOBHUX
byHKIiOHa/IbHUX OCOOJIMBOCTEHM Ta YMiHb LIJISXOM IHTerpyBaHHS CTBOpPEHHUX i3
3a/Iy4eHHSIM CY4YaCHUX TEXHOJIOTIYHUX JOCSATHEeHb IMIJIAaHTATiB (iMIJIaHTIB) y BJlacHe
¢iznuHe Tino [4, c. 186]. Ha Halle nmepekoHaHHS, B yMOBaxX iIHTEHCUBHOI'O PO3BUTKY M
yTBEP/XKEHHS TPAaHCTyMaHi3My y BCbOMY CBiTi MpaBoO JIIOAWHU Ha TeXHO-MoAudikallito
BJIACHOT'O TiJla BapTO PO3YMITHU He AK BUKJ/IIOYHE, a OpJAWHApHE IpaBoO JIIOJAUHHA HOBOTO
TUIly - KibepJoAuHHU [4, c. 187].

Y BKasaHOMYy KJItO4i B YKpaiHi, Ha Hallly AYMKY, Heob6xilHO: 1) Ha MOCTiNHiK OCHOBI
3/[IiIICHIOBAaTH HAYKOBi JIOCJiJP)KEHHS 100 OCOOJIMBOCTEM MpPaBOBOr0 CTATyCy 0Ci6 3
iHTerpoBaHUMHK iMIJIaHTaTaMu (IMIJIaHTaMM), HOPUAUYHUX TapaHTId Ta NOPALKY
3a/10BOJIEHHH IX MpaB Ta IHTepeciB y paMKax 3aKOHY Ta MDKXHApOJHUX CTAaHAAPTIB IpaB
JIIOAVHY; 2) pOo3pOoOUTH | NPUHHATH HasleXXHe W aJleKBaTHe HOPMAaTHMBHE peryJIlOBaHHSA
BiJHOCMH 3a3HayeHUX JIIOJeHW Ta BHUJAIB NpPaBOBOi, MeJUYHOI, COIia/IbHOI, BHUXOBHOI,
iHdopMalifiHOI TOIO AiAJIBHOCTI 1040 HUX; 3) yepe3 MiATPHUMYBaHi JiepKaBol MporpamMmu
NPOCBITHUITBA I0/0 iICHYBAaHHS 3ralaHUX KaTeropiu JiroJen, OXOPOHU U 3aXUCTY IX NpaB
Ha BUXOBHO-OCBITHBOMY, IIOJIITUYHOMY, FPOMa/ICbKOMY, KyJIbTYPHOMY 1 HaBiTb MOpPaJIbHO-
JYXOBHOMY, INIPaBOOXOPOHHOMY Ta CyZl0BOMYy PpIBHAAX 3HATH COLiaJIbHy CTUTMy Ta
ynepe/PKeHHs, a TaKO0X IOCTyNOBO, aJjie MOCTiHHO ¢opMyBaTh K YTBepAKyBaTU
BiZIIOBiHE pPEryJIATUBHO-OXOPOHHE CTaBJIEHHA [0 I[paB Ta IHTepeciB 3a3HadyeHHUX
KaTeropiu jitofiei ik 3araJIbHONPUNHATOI HOpMH [8, c. 53-54].
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Processing of personal data and imperatives of respect
for human rights in public administration

Summary. Everywhere in today's digitally connected world the state, public
authorities collect an impressive amount of personal data in all circumstances in which
individuals, legal entities enter into legal relationships whether they concern only
individuals or those with the administration.

Everywhere in today's digitally connected world the state, public authorities collect
an impressive amount of personal data in all circumstances in which individuals, legal
entities enter into legal relationships whether they concern only individuals or those with
the administration. As interaction tends to become digital and old legal relationships
become obsolete at European level, specific legislation has been adopted to ensure
adequate democratic control, a balance between the processing of personal data and the
imperatives of respect for human rights. In recent years, digital technology has
transformed society, the legal relationships between individuals, but also between them
and public administration of any level having a major impact on the life of everyday society.

On the other hand, the digital transformation of society has led to enormous benefits
from an economic point of view, but also to a correlative exposure of personal data that are
collected in an increasing number with the risks of unauthorized dissemination. The public
administration based on the data must determine their neutrality, at the same time there
must be serious legal guarantees on how to process, store, transfer, oppose and delete
them in order to eliminate unauthorized access to such data.

Most personal data obtained - held by general government are usually processed
under a legal obligation or to the extent necessary for the performance of public interest
tasks or in the exercise of public authority vested in the institution. . In principle, at
European level, the processing of personal data by public authorities must comply with
certain fundamental principles: The data must be processed lawfully, fairly and
transparently to the data subject ("legality, fairness and transparency"). The data must be
collected for specified, explicit and legitimate purposes and are not further processed in a
way incompatible with those purposes; further processing for archiving purposes in the
public interest, for scientific or historical research purposes or for statistical purposes is
not considered incompatible with the original purposes, ("purpose limitations"). The data
must be collected for appropriate purposes, relevant and limited to what is necessary in
relation to the purposes for which they are processed ("minimization of data").

Prior to the processing of personal data, persons must be informed of such
processing as its purposes, the types of data collected, the recipients and their rights with
regard to data protection. Within the public administration, it has been established the
obligation to appoint persons specialized in the processing of personal data and to ensure
appropriate guarantees regarding the assurance of a high degree of security of their
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protection. The processing of personal data in the public administration must be neutral in
such a way that the data obtained are not used for the purpose of abuse of law, the
dominant position of public bodies that are obliged to comply with competition law when
reusing the data they hold, avoiding the conclusion of agreements that could have as
objective or effect the creation of exclusive rights for the reuse of certain data. European
legislation has established the right to obtain from the controller the deletion of personal
data concerning him, without undue delay, the right to be forgotten, and the controller has
the obligation to delete personal data without undue delay if the data subject has
Withdrawal of consent, if personal data are no longer necessary for the purposes for which
they were collected or processed.

The protection of individuals with regard to the processing of personal data is a
fundamental right. Principles and rules on the protection of individuals with regard to the
processing of their personal data should, regardless of the nationality or place of residence
of natural persons, respect the fundamental rights and freedoms of the individual.

The processing of personal data must be at the service of citizens, and public bodies
are obliged to limit the collection of personal data strictly to what is necessary in their
work. The right to the protection of personal data is not an absolute right; it must be taken
into account in relation to the function it performs in society and balanced with other
fundamental rights, in accordance with the principle of proportionality. There is a close
link between the European Convention on Human Rights and the principles enshrined in
European legislation on the protection of personal data, the member states of the
convention that are not members of the European Union have adopted specific legislation
at national level for this purpose.

The processing of personal data in the public administration must be legal and fair.
Individuals are transparently informed that personal data is collected, used, consulted or
otherwise processed. The principle of transparency governing the processing of personal
data provides that any information and communications relating to the processing of such
personal data are easily accessible and easy to understand and that simple and clear
language is used. Individuals must be informed of the risks, rules, guarantees and rights
regarding the processing of personal data and of how to exercise their rights in relation to
the processing. The specific purposes for which personal data are processed must in
particular be explicit and legitimate and be determined at the time the data are collected.
Personal data must be adequate, relevant and limited to what is necessary for the purposes
for which they are processed. This requires, in particular, ensuring that the period for
which personal data are stored is strictly kept to a minimum. Personal data should only be
processed if the purpose of the processing cannot be reasonably accomplished by other
means. In order to ensure that personal data are not kept longer than necessary, deadlines
for deletion or periodic review should be set by the controller. All reasonable steps must be
taken to ensure that inaccurate personal data are rectified or deleted. Personal data must
be processed in a manner that adequately ensures their security and confidentiality,
including in order to prevent unauthorized access to or unauthorized use of personal data
and the equipment used for processing and to prevent unauthorized disclosure to course of
transmission.

With regard to the processing of personal data, the principle of liability has been
established if the institutions transmit personal data within the same institution or body
and the recipient is not part of the controller or if personal data are transmitted to other
institutions, those authorities must verify that such personal data are necessary for the
lawful performance of the tasks which fall within the competence of the recipient.
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Personal data which are, by their nature, particularly sensitive to fundamental rights
and freedoms require specific protection, as the context in which they are processed could
give rise to considerable risks to fundamental rights and freedoms. Violation of the rights
and freedoms of individuals in public administration as a result of the processing of
personal data may result in physical, material or moral damage, especially in cases where:
processing may lead to discrimination, theft or fraud of identity, financial loss, compromise
of reputation, loss of confidentiality of personal data protected by professional secrecy,
unauthorized reversal of pseudonymisation or any other significant economic or social
disadvantage; data subjects may be deprived of their rights and freedoms or prevented
from exercising control over their personal data; personal data processed are data that
reveal racial or ethnic origin, political opinions, religion or philosophical beliefs, trade
union membership, are processed genetic data, health data or data on sexual life or
criminal convictions and related crimes or security measures; personal issues are assessed,
in particular the analysis or forecasting of aspects of workplace performance, economic
situation, health, personal preferences or interests, reliability or behavior, location or
travel, in order to create or personal profiles are used; personal data of vulnerable persons,
in particular children, are processed; or the processing involves a large volume of personal
data and affects a large number of data subjects.

The protection of the rights and freedoms of individuals with regard to the
processing of personal data requires the adoption of appropriate technical and
organizational measures in order to ensure a high degree of respect for fundamental rights
and freedoms.
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The Employment of Foreigners in Conditions of the Slovak Republic

The article deals with the legal position of foreigners when they want to work in the
Slovak Republic. There is the analysis of duties of employer, the establishment and
termination of the employment of foreigners when they employ in the Slovak Republic. The
important part of the article are the actual problems of the applied practice that are often
connected with the topic of discrimination.
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The topic of this article is orientated to the foreigners who apply for the job and
perform their occupation in the Slovak Republic. It is important to point out that this
article does not deal with the migrants, asylum seekers and refugees. We try to
explain the conditions of employment of foreigners, their basic human rights and
duties according to Slovak legal order and other relevant aspects that are needed.

During the employment of foreigners, it is very useful to keep the principle of equal
treatment in employment relationships. When we talk about the principle of equal
treatment, we can say that there is no discrimination.! According to the European Court of
Human Rights, the difference in treatment is discriminatory, if there is no objective and
adequate reason for differentiation, if it does not enable the following of a legitimate goal
or if the proportional relation between used means and the goal to be achieved is not
adequate.

Rights of individual employees may result from employment contract, collective
agreement, wage regulations or other regulations that are inevitably connected with job
performance.

For better understanding of the topic of the article, the explanation of terms is
needed. First of all, ,,the foreigner in the Slovak legal system is defined as everyone who
is not the state citizen of the Slovak Republic. Integrative policies are aimed at the
groups of foreigners, which have the residence permit on the Slovak territory at least one
year.

On the indicative needs about the integration of migrants, the emphasis on the
groups that are covered in the sphere of foreigner’s concept in the Slovak legislation is not
sufficient, because the concept of migrant exceeds the concept of foreigner. The Slovak
legislation is not reflected on this demand yet.

Act no. 365/2004 Coll. on equal treatment in particular spheres and on protection
from discrimination and on change and amendment of certain acts (Antidiscrimination Act)
according to § 4 is not related to different treatment following from conditions of entry and
keeping the foreigners on the Slovak territory including treatment with them. When the
foreigner fulfils the conditions for entry and residence there is not any reason after why the
antidiscrimination legislation should not be applied on him and why he should be excluded
from the scope of Antidiscrimination Act. After fulfilment the conditions, he could not be
discriminated from the reason of nationality.

In connection with integration processes, there is evident, that migrants (both men
and women) faces the discrimination also after the fulfilment the conditions of entry but
also after naturalization.

The condition for edition of confirmation of possibility of filling the vacant post at
work, which contains the consent with its filling, is, that the employer, who has the interest
to admit to work the citizen from the third country, must not break the prohibition of
illegal employment during the period of two years before the filing of application about the
granting the temporary residence because of employment.?

! Discrimination coul be observed if states without any objective and sensible justification don't treat differently people
whose situation is obviously different.

2 It is very necesary to keep the principle of equal treatment at work. The employer is obliged to keep this principle in
access to employment. There should be no discrimination in employment relationships. Breach of this principle may be
witnessed, if certain features characteristic for particular employee are observed. Whereas following features are relevant:
gender, age, religion, disability or sexual orientation.
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We must also pay attention on the fact, that the foreigner as an employee is the
weaker party (or disadvantaged party)! in employment relationships.

,European Union Law considers prohibition of discrimination because of employment
relevant for example for temporary employments or for employments for shorter periods of
a typical work week. "

The employment of citizen of the third country in the scarce profession via
accelerated procedure, without the report of vacant post at work, can use only the
employer who employs less than 30% of citizens of the third country (from the whole
amount of employees, whereupon to the whole amount of employees we count the
employees in employment relationship that is agreed at least in extent of one half of
established weekly working hours) till the day of filing an application about the granting
the temporary address because of employment.3

The Blue Card of the European Union. The blue card of the European Union is
the kind of temporary residence, which authorizes the citizen of the third country to enter,
keep and work on the territory of the Slovak Republic during the time, on which the blue
card has been published by the police department. The blue card is granted on the period
of lasting the employment relationship, maximum on the period of 4 years. It is determined
only for citizens of the third country, who will work on the work place corresponding to
highly qualified employment.

»The blue card is the permit on temporary residence, but the citizen of the third
country does not need to obtain a work permit. The police department decides on the
application for a blue card to 30 days from the delivery of the complete application.

Apart from the blue card, there is also the work permit, which is granted on the
period of lasting the employment relationship, maximum on the period of 2 years. It is
awarded without distinction of qualification of the citizen of the third country. It is the
basis for an application for a temporary residence permit for the purpose of employment.>

The Employment of the Citizens of the European Union. In general, the employer
has the same conditions when he wants to employ the citizens of the European Union as in
employment of the Slovak citizens. The criterion of the equality should be fulfilled.

,Equality is not the only criterion for the execution of rights and their legal protection
(legal equality) but equality also needs to be seen as a basic human right. Equality as an
important employment principle is tightly connected with principle of equal treatment in
industrial relations. The principle of equal treatment as one of the most important principles
of labour laws should get reflected in all the measures, decisions and instructions of the
employer.“®

Establishment and Termination of the Employment. The establishment of an
employment relationship is regulated by the conditions of the Slovak Republic in its basic
law, namely the Labour Code that ist Act no. 311/2001 Coll. At the same time, the

! Compare: SMOLKOVA, S. — DZIMKO, J. 2021. Osobitosti dokazovania v sporoch s ochranou slabsej strany. In
Interpolis 21: recenzovany zbornik vedeckych prdc z medzindrodnej vedeckej konferencie Interpolis 2021. 1st edition. Banska
Bystrica: Vydavatel'stvo Univerzity Mateja Bela - Belianum, 2021. p. 303-304.

PETRIKOVA, L. 2021. Discrimination and employment in intercultural environment. chapter 3.
In Employment issues in the European Union : selected aspects / Lucia Rysova, Martina Bole¢ekova, Lucia Petrikova, 1st edition
- Radom, Poland : Publishing House Kazimierz Pulaski University of Technology and Humanities in Radom, Poland, 2021. p. 54.

% Compare: JASKO, J. 2020. Zamestnavanie cudzincov — povinnosti zamestnavatel'a. In Préice a Mzdy bez chyb, pokiit
a pendle. 2020, roc. 15, ¢. 6, p. 11.

* Ibid, p. 11.

® The police department decides about the application for a temporary residence permit to 90 days.

® PETRIKOVA, L. 2021. Discrimination and employment in intercultural environment. chapter 3.
In Employment issues in the European Union : selected aspects / Lucia Rysova, Martina Bole¢ekova, Lucia Petrikova, 1st edition
- Radom, Poland : Publishing House Kazimierz Pulaski University of Technology and Humanities in Radom, Poland, 2021. p.
53.
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Constitution of the Slovak Republic- Act no. 460/1992 Coll. states the basic human right,
which is the right to work. According to Art. 35 par. 3 of the Constitution of the Slovak
Republic, citizens have the right to work. According to the cited article, the constitution
guarantees citizens the right to obtain their livelihood through their own work.!

This fundamental constitutional right, which is one of the basic human rights and
freedoms?, also belongs to foreigners who receive a Blue Card from us under certain
conditions. Below we will state the condition for the employment of foreigners in our
country - in the conditions of the Slovak Republic.

Citizens of the Member States of the European Union, Iceland, Norway,
Liechtenstein and Switzerland have the right to free entry and residence on the territory of
the Slovak Republic, as well as guaranteed free access to the labour market. In other words,
the employment opportunities for citizens of the Member States are the same as for the
employment of Slovak citizens, which in practice means that the employer can conclude an
employment contract with a citizen of a Member State as soon as he arrives in Slovakia,
where applicable, prior to his arrival, such staff member may begin the work without
further delay without the need to obtain any residence permit or employment permit. As
regards the employment of a citizen other than a Member State, i.e. the so-called 'third-
country citizen', the situation is considerably more complicated. In fact, citizens of third
countries do not enjoy the right of free movement and residence, and at the same time, as a
rule, they do not enjoy free access to the labour market.3

Therefore, in order to be employed in Slovakia, a third-country citizen needs to
obtain a residence permit and a work permit at first. The basic and most widely used legal
institute, which entitles an employee from a third country to work in Slovakia, is the so-
called temporary residence for the purpose of employment. In principle, the employer may
legally employ a third-country citizen only after he has obtained a uniform authorization. If
the employment relationship was concluded before it was awarded, it would be illegal
employment.

The process of admitting foreigners from third countries is rather complicated in
short, saying that it is necessary to first put a job in the position. The application is
accompanied by several legally prescribed documents, including documents confirmed by a
future employer demonstrating the interest of a Slovak company of a third-country citizen
to employ, but also, for example, an extract from the criminal record of the applicant's
country of origin, but also any other country, where the applicant has stayed for more than
90 days for the last 3 years for six consecutive months. As a rule, documents on the date of
their filing may not be more than 90 days old and must be officially translated into Slovak
language. In case of official documents originating from abroad, they must bear a higher
verification clause ('superlegalisation') or, where possible, a clause replacing the higher
verifications (‘apostila’). As a rule, the foreign police will decide on the application within
90 days of receipt of the complete application. In certain cases, the law reduces the time
limit for a decision to 30 days.

In addition to the foreign police, the Slovak Information Service enters into this
process of hiring a future employee. The foreign police are bound by such an opinion and,
in the event of a negative opinion on the part of the Labour Office, therefore have no choice
but to reject the application for a single permit.

! Article 35 of the Constitution of the Slovak Repiblic.

2 Compare: ONDROVA, J. — URADNIK, M. 2021. Ustavné siidnictvo v Slovenskej republike. 1st edition. Banské
Bystrica: Vydavatel'stvo Univerzity Mateja Bela - Belianum, 2021. p. 5.

® HNonline.sk - hnonline.sk - Zamesmdvanie cudzincov na Slovensku — zo diia 12.10.2021.
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The process of hiring foreigners set up in this way causes employers considerable
worries. At the same time, it is also the termination of the employment of foreigners and
the check-out of foreigners by the relevant authorities.

Act no. 5/2004 Coll. on employment services and on amendments of certain acts, as
amended, in section 23b, paragraph 6, regulates the employment of foreigners as well as
the termination of employment. The employment of an alien or a stateless person, if it has
not been terminated in another way, shall end on the day on which: 1./the stay in the
territory of the Slovak Republic is to end according to an enforceable decision on the
withdrawal of the residence permit and, 2./ judgment imposing on this person the penalty
of expulsion from the territory of the Slovak Republic, 3./ the period for which the
residence permit was issued in the territory of the Slovak Republic has expired. Within the
Schengen area, it is necessary to state that Act no. 404/2011 Coll. on the stay of foreigners
was supplemented by Act no. 82/2017 Coll., which implemented Directive 2014/36 / EU of
the European Parliament and of the Council, which regulates in detail and harmonizes the
residence of third-country nationals who are seasonally employed in the territory of the
Member States. .1

The Problems of the Applied Practice. As mentioned above the process thus set
up causes considerable concern to employers, since the State in this way essentially
restricts the contractual freedom of the parties to the employment relationship by de facto
determining to the employer who he can or cannot employ. At the same time, the applicant
does not have the possibility of effective defence against any negative opinion of the
Labour Office, which is essentially legally unaffected for its actions.In practice, it is not
exceptional that an employer who was interested in employing a citizen of a third country
will remain, after months of waiting and at the same time spending considerable funds,
without the employee he was interested in, and at the same time the Labour Office will not
offer him any adequate compensation from the register of applicants.?

Despite the fact that the legislator in 2018, acceded to an amendment to the Act on
employment services and introduced into the legal order the institute of so-called scarce
professions, i.e. professions with a lack of labour, with which the law linked more
benevolent rules on the employment of foreigners, thus the time and administrative
complexity of employing foreigners still remains in practice.The essence of this institute is
that the Labour Headquarters publishes a list of occupations with a labour shortage every
quarter. This lengthy complexity as well as the obligation to provide the appropriate work
or residence permit for employers to employ foreigners, the so-called ,on black”. There is a
risk of illegal work.

Another application problem is related to visas. The foreigner cannot apply for
residence on the territory of the Slovak Republic if he or she has been issued a Schengen
,C“ visa (tourist / business). He is required to have a national , D visa.

Conclusion. The Employment of foreigners on the territory of the Slovak Republic is
currently ensured mainly by Act no. 5/2004 Coll., which was amended in 2018 and Act no.
404/2011 Coll. about the stay of foreigners. The employment of foreigners itself still has
problems in practice, which are related, among other things, to the reporting obligation of
employers to the competent authorities. However, the globalization of the market itself is
taking place, but such laws should also be passed more quickly.
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Institute of Expropriation in the Legal Order of the Slovak Republic1

The institute of expropriation directly interferes with subjective rights, especially
property rights. According to the case law of the Court of Justice of the European Union, the
institution of expropriation interferes with the right to use one's property peacefully. [1] he
right of ownership (dominion, proprietas) [2] is part of the core of the personal autonomy
of the individual in relation to public power. [3] The institute of expropriation -
expropriation is applied in both public law and private law. This is an interference with the
owner's subjective right to dispose of the thing, guaranteed by an objective right. In this
article we will analyze the institute of expropriation in the legal order of the Slovak

! Tento prispevok vznikol v rAmei projektu VEGA &.1/0619/21Hodnoty v prave. This contribution was created within
the project VEGA No. 1/0619 / 21Values in Law.
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Republic. We will focus on the expropriation of real estate for the construction of
motorways in the Slovak Republic.

The Institute of Expropriation and its legal entrenchment. According to Art. 20 par. 4
of the Constitution of the Slovak Republic [4], there may be cases where the right of
ownership needs to be limited, especially for reasons of securing the needs of society, the
development of the national economy or the public interest. Expropriation thus occurs as
the most serious interference with the property rights of persons, which causes the
transfer of the right from the previous owner to the new one. The expropriation process is
currently governed by two pieces of legislation, the Building Act [5] and the Land and
Building Expropriation Act [6]. Follows them Act on One -Time Extraordinary Measures in
the Preparation of Certain Motorways and Roads for Motor Vehicles, which we discuss
below.

Expropriation occurs after the cumulative fulfillment of legal conditions. You can
expropriate only: to the extent necessary, in the public interest [7] for a purpose prescribed
by law, whereby the public interest in expropriation must be proved in an expropriation
procedure, for the purpose stipulated by law, for reasonable compensation, if the goal of
expropriation cannot be achieved otherwise.

At the same time, expropriation must be in line with the aims and objectives of the
spatial planning demonstrated in the expropriation procedure and the extent of the
expropriation must be proportionate to the purpose for which it is expropriated. It is not
possible to decide on the transfer of ownership where its restriction is sufficient.

Appropriate compensation must be provided for expropriation, which is provided in
cash or, if the expropriated person agrees, compensation in the form of replacement land
or replacement construction. Even the method of compensation in the form of replacement
land or construction takes precedence overcompensation in cash.

Expropriation for the construction of motorways in the case law of the
Constitutional Court of the Slovak Republic. According to the challenged provisions of Act
669/2007 Coll. the Act on One -Time Extraordinary Measures in the Preparation of Certain
Motorways and Roads for Motor Vehicles[8] will not oblige the builder to prove the
existence of the right of ownership or other right to land on which the motorway is to be
built, if he proves that he "took action to obtain such a right" (§ 2 paragraph 1 of Act
669/2007 Coll.).

The essence was a review of the constitutional coherence [9] of the challenged
provisions of the Act by one-off emergency measures enabling the issuance of building
permits and real physical construction of motorways on land for which the builder does
not have a substantive title, with the fundamental right to protection 20 of the constitution
and 1 of the Additional Protocol, both in isolation and in conjunction with the prohibition
of discrimination.

The legislator partially reduced the ambiguity of this concept and the scope for
mutually contradictory ways of its interpretation and application by establishing by
demonstrative calculation the ways in which "taking action" to obtain ownership or other
rights is to be proved. The builder was obliged to prove the documents according to § 2 par.
a) the first point and the second point of Act 669/2007 Coll. As a result of the approval of
the contested provisions, it is therefore possible (i) to start construction of the motorway
on land to which the builder has neither ownership nor other rights, and (ii) not only to
complete but also to use it, as proof of ownership or other rights were not necessary. The
petitioners justified the proposal to initiate compliance proceedings as follows: and smooth
operation on it, the building authority may decide on the premature use of the motorway
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and determine the conditions of its use and operation on it (§ 5 paragraph 2 of Act No.
669/2007 Coll.).

As regards the definition of the term 'property' for the purposes of Article 10. 20 of
the Constitution, there is no doubt in the present case that the land on which the motorway
is to be built is a thing subsumable under the term 'property’ and enjoys full protection
under Article 20 of the Constitution. 20 of the Constitution.

Owners whose contested provisions of the Act File no. 669/2007 Sb. despite
ownership, they do not affect the same type of property, so in a qualitatively identical
situation all owner's rights remain de jure and de facto until they voluntarily decide to
transfer these rights to the motorway builder, or these rights are not in expropriation or
forced restriction guarantees according to Art.20 par. 4 constitutions limited. The issue of a
building permit as a necessary precondition for interfering with the owner's rights is
subject to proof by the builder that he has ownership or other rights to the land, whereas
disadvantaged owners are not necessarily required to do so.[10]

Disadvantaged owners de jure continue to be owners with all rights, but the content
of their property rights will be at least in part only illusory and not real. Paraphrasing the
decision of the Constitutional Court in the PL proceedings. US 37/99, the exercise of the
property right of disadvantaged owners is thus reduced only to "having property" and does
not include "using property and taking fruits and benefits from it". Such a situation is
beyond the constitutionally permissible because it constitutes "theoretical and illusory, not
concrete and effective” protection of property rights.

As stated by the Constitutional Court in the PL proceedings. US 38/03 “even if the
equality of content and protection of property rights is not absolute, it should be noted that
a possible inequality could be constitutionally acceptable only if it was objectively and
reasonably justified, if it pursued a legitimate goal and if between that goal and there was a
relationship of proportionality by the means adopted to achieve it “.

It follows that, while maintaining the principle of proportionality, there is a right of
ownership, and its exercise may be subject to certain restrictions. The principle of
proportionality, on the one hand, forms a constant part of the case law of the Constitutional
Court, the ECHR, and the Court of Justice of the EC, and, on the other hand, is explicitly
enshrined in the Constitution. Art. 4 of the Constitution, when restricting fundamental
rights and freedoms, their nature and meaning must be considered, while such restrictions
may be used only for the stated purpose.

The observance of the principle of proportionality presupposes that an interference
with a fundamental right or freedom occurs only (i) to achieve one of the legitimate aims,
and (ii) to the extent necessary for such implementation, without interfering with the
substance of the fundamental right or freedom concerned. right. In other words, the
instruments chosen to restrict a fundamental right must pursue a permissible objective
and must be proportionate to that objective, the limit beyond which it is no longer possible
to speak of a permissible restriction of the right to property.

The Constitutional Court stated that it is unacceptable for public authorities to build
on private land. If the interference with the right to property is to be irreversible, it must
respect the meaning and essence of the right of ownership. It must be done in a proper
procedure where the owner is the subject and not the object of this process. Exceptions are
only possible in some extreme cases. This is when there is a threat to the state or a
fundamental threat to rights and freedoms.

Conclusion. The legal regulation of the institute of expropriation is possible only
after the fulfillment of the conditions stipulated by the constitution, namely: to the extent
necessary, in the public interest, for reasonable compensation. The Slovak legislation is
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thus based on the French legislation on the institute of expropriation, enshrined for the
first time in the Declaration of the Rights of Man and of the Citizen. [11]

Impact of the challenged provisions of Act 669/2007 Coll. The constitutional
guarantee of equality in relation to the fundamental right 20 of the constitution manifested
itself even more dramatically in the protection of property rights. While in the so-called
general - and in comparison, with the special - in the preferential - regime, landowners
have all the means of protection against entering and using land without their consent or
without a final decision under Article 12. 4 of the Constitution, disadvantaged owner
669/2007 Coll. these means of protection denies. The contested provisions of Act
669/2007 Coll. in fact, they establish direct preconditions for a motorway builder to be
able to use that land without proving the right of ownership or any other right to the land
of a disadvantaged owner. Direct interference in the exercise of ownership by the builder
(consisting in the construction) even though the disadvantaged owner did not give any
consent to this procedure and the land or rights to it were not transferred or restricted in
accordance with Art. 4 of the Constitution, is a procedure against which it is not possible to
defend effectively, as it is provided for and permitted directly by law. In this case, an
inequality, so to speak, prima facie, which in relation to disadvantaged owners
automatically violates the constitutional imperatives of the same legal protection of
property rights. The law itself allowed highways to be put into premature use before
approval. That is, at a time when formal property rights do not belong to the state, but to
the original owner.

The construction of motorways is undoubtedly a public interest activity. This is
explicitly stated in the Building Act. As already stated, the public interest, which is the
subject of an expropriation procedure, is the subject of due consideration and is identified
during the proceedings based on a variety of interests, after considering all inconsistencies
and comments. It is not permissible to justify the existence of some higher - superior public
interest (in the sense of the "constitutional" public interest) in the construction of
highways, which would automatically constitutionally legitimize de facto expropriation.
This would make the subsequent expropriation proceedings only a construction
management servant. The law cannot, in such a trivial way as the contested provisions of
the One-Time Emergency Measures Act, construct a new concept of expropriation, which
would mean that the construction of any motorway is so in the public interest that
expropriation proceedings are reduced to property compensation and construction
management is already de facto expropriation.

Thus, in accordance with the case law of the European Court of Human Rights, the
Constitutional Court rejected the introduction of indirect constitutive expropriation
(occupazione acquisitiva accessione invertitia).[12]

In conclusion, we state that respect for foreign property, not unlike the principle of
not hurting anyone, does not harm anyone, and in modern times, especially respect for
property by the public authorities, is the core of the legal culture in Western
civilization.[13]
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To block or not to block? Freedom of expression on the Internet in the Slovak
Republic
after the military invasion of the Russian Federation in Ukraine

"I disapprove of what you say, but I will defend to the death your right to say it.", is a
sentence attributed to Voltaire. Although he never expressed it in this form, it fully
reflected his nature and ideas and became leitmotif of the struggle for freedom of
expression during the height of the crisis of the ancien régime on the eve of the French
bourgeois revolution. For the ancient Greeks was isegoria (ionyopia), the ability to express
oneself freely on matters of power, the best guarantee of freedom in a developing
democracy. Over the course of several centuries, freedom of expression became an
essential building block for the construction of a superstructure of political rights and
freedoms (e.g., freedom of assembly and association) in democratic regimes across the
world. Its international anchoring in several treaties and documents after the Second
World War made it a claimable minimum human rights standard.

The crisis in the guarantee and protection of fundamental human rights was fully
manifested in Central and Eastern Europe at the time of normalisation, which was
characterised by the phrase "it is not freedom of speech that is important, but freedom
after speech"”. The subsequent period of transition brought with it a relaxation of
censorship, pluralism, the development of various forms of freedom of expression, which
we had to learn to live with. Until the massive spread of the Internet, controlling freedom of
expression in order to protect it from abuse was relatively simple. The main instruments of
mass communication were the media - television, radio, newspapers - which the state had
little difficulty in controlling and possibly restricting (if inevitable in a democratic society).
In recent years, however, due to the enormous development of the Internet and social
networks, the need for a new approach to freedom of expression has become more and
more apparent. The complexity of the issue stems from the very nature of social networks
and their providers, who are largely driven by their private commercial interests.

Undoubtedly, we have been experiencing a crisis in the abuse of freedom of
expression on the Internet, whether it is on websites, social networks, or mobile apps, for
several years. However, it has become fully developed in our country in connection with
the spread of the Covid-19 pandemic. Words such as hoax, disinformation, hybrid threat
and blocking have begun to be used more and more frequently in the public space. The
adoption of the necessary legislation and the subsequent implementation of the blocking of
the first websites in the Slovak Republic occurred only in connection with the military
invasion of the Russian Federation in Ukraine.

One day after the start of the military invasion, the National Council of the Slovak
Republic adopted a declaration on the military aggression of the Russian Federation
against Ukraine in which it strongly condemned this act. It also approved, in an fast-track
legislative procedure, the Government's draft law on certain measures in connection with
the situation in Ukraine. With this one law, it amended Act No 42/1994 Coll. of the National
Council of the Slovak Republic on Civil Protection of the Population, as amended, Act No
480/2002 Coll. on Asylum and on Amendments and Additions to Certain Acts, as amended,
and, in particular, Act No 69/2018 Coll. on Cybersecurity and on Amendments and
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Additions to Certain Acts, as amended. While the amendments to the first two
aforementioned acts were intended to facilitate preparation for the anticipated influx of
refugees on our eastern borders, the amendment to the Act on Cybersecurity gave the
National Security Authority (the NSA, the Authority) the power to decide, either on its own
initiative or on the basis of a request from an entity pursuant to a special regulation, to
block malicious content or malicious activity directed to or from the cyber space of the
Slovak Republic, with effect until 30 June 2022. After the amendment was adopted, those
who value democracy and freedom of expression were left with a bitter taste in their
mouths and a feeling of uncertainty. A number of experts, the media, and NGOs
immediately pointed to the vagueness and indeterminacy of the provisions adopted and
concerns about the possible misuse of this institution to silence government critics [2].

The very adoption of this law in the fast-track legislative procedure has limited the
public debate and the possibility to deal with it more thoroughly. Probably as a result of the
time pressure, the amendment does not reflect the relatively recent case law of the
European Court of Human Rights (the ECHR, the Court) on the issue of website blocking.
Paradoxically, a law similar in content to the one on website blocking is also part of Russian
law and it is the content of this Russian legislation and its use in practice by the Russian
telecommunications regulator Roskomnadzor that was the subject of review in the ECHR
decisions in 000 Flavus and Others v. Russia, Bulgakov v. Russia, Engels v. Russia, Vladimir
Kharitonov v. Russia, of 23 June 2020, concluding a violation of Article 10 of the Convention
(the right to freedom of expression and the right to disseminate information) [4].

The following reservations could be summarised against the currently valid and
effective wording of the Act on Cybersecurity in relation to the power of the Authority to
block websites in the light of the case law of the ECHR, but also of the Court of Justice of the
European Union.

The Court has found that the wholesale blocking of access to an entire website is an
extreme measure comparable to banning a newspaper or television station. Such a
measure deliberately disregards the distinction between the legal and illegal information
the website may contain and renders inaccessible large amounts of content which has not
been identified as illegal. Blocking access to the entire website has the practical effect of
extending the scope of the blocking order far beyond the illegal content which had been
originally targeted [1, §37]. It follows that the authority with the power to block websites
must clearly identify in its decision which specific information (which specific content)
placed on a specific website it considers harmful and should consequently block only that
specific information (e.g., a specific article, video, etc.) and not automatically the entire
website.

According to the Slovak Act on Cybersecurity, malicious content is defined as a
program means or data that causes or may cause a cybersecurity incident. Malicious
activity means any activity that causes or may cause a cybersecurity incident, fraudulent
activity, theft of personal data or sensitive data, serious misinformation, and other forms of
hybrid threats. However, what constitutes "sensitive data" and what constitutes "serious
misinformation” is not defined in the law and therefore the law cannot be described as
sufficiently definite, specific or foreseeable. Concerns are growing about the abuse of the
blocking to silence inconvenient criticism as a manifestation of censorship or arbitrariness
of the decision.

The Court also pointed out that the Russian authorities had acted arbitrarily in
failing to specify the specific defective content on the website that they considered
problematic, thereby preventing the applicants from carrying out the removal or alteration
of the specific content. The authorities should therefore first call on the website operator to
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remedy the situation and only if this has not been done should they proceed to block, but
only the defective content, not the entire website. There is no such possibility in Slovak Act
on Cybersecurity either. The law only states that the Authority will decide on the method of
blocking in accordance with the blocking rules in such a way that it is effective, expedient
and proportionate in relation to the potential risks associated with the blocking.

Under the new legislation, the blocking decision is reviewable by a court on the
basis of an administrative action, which will not have suspensive effect (i.e., first the
website will be blocked by the NSA's decision and then the person concerned will be able to
bring an administrative action before a court and seek a review of such a decision). It
would be preferable if the legislator had chosen the straightforward concept of blocking
harmful content on the basis of a court decision, e.g. by a court order at the request of the
NSA, which we already have experience with in the Slovak legal order in the case of
blocking websites on the basis of the Gambling Act. In such a case, the court will decide
within seven days [3].

In its decision, the ECHR also found that Russian law did not require any form of
participation by website operators in the blocking procedure. Both the request of the
Prosecutor General's Office and the Roskomnadzor order were issued without prior
notification to the parties whose rights and interests may have been affected by it. It
follows from the above that certain rights in the procedure for blocking websites should
also be granted to the website operators concerned. Such rights are completely absent
from our new law. The blocking decision will only be delivered by the Authority to the
person who operates the infrastructure on which the blocking is to be carried out and who
is obliged to carry out the blocking. The operator of the website itself (the editorial office)
remains uninformed.

Following the adoption of the law and the Council (EU) decision to block RT
and Sputnik, the Authority decided to block four websites due to their (potentially) harmful
activity. The blocking decision was delivered only to the infrastructure operator, the
affected websites did not receive any information. However, the specific reasons for the
blocking were not known from the decision, as they were contained in annexes that were
classified Confidential and Secret. The text of the decision contains, in places, absurd
formulations and justifications that led the NSA to take the decision, such as 'calling into
question the foreign policy orientation of the Slovak Republic’, 'undermining citizens' trust
in their own state’, or 'calling into question the ability of state bodies to properly conduct
public administration'. We recall that the wholesale blocking of websites rarely, if ever,
satisfied the criteria for permissible limitations on freedom of expression and should not
target websites solely because they were critical of the government or political system [1,
§25].

Blocking illegal content is a legitimate tool in a democratic society aimed at its
protection. However, it must be done lege artis, with a particular emphasis on the quality of
such a law so that it fulfils the values of democracy and substantive rule of law. We have
therefore accepted with understanding the fact that, less than two months after the
adoption of the amendment to Act on Cybersecurity, another amendment to this law has
been put forward for the accelerated interministerial comment procedure, which, among
other things, entrusts the decision on blocking a website to the courts on the proposal of
the NSA.
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Human Rights and Administrative Process in Republic of Bulgaria
To the memory of Prof. Dr.iur. Doncho Hrusanov (1947-2021)

1. On the approach to ‘administrative process’ in Bulgaria

Administrative procedures are key tool to protect human rights before
administration. Due process is also automatic guarantee for legality of administrative acts.
Competent authorities issue lawfully their administrative acts not only when they comply
with the correct form and the proper material rule of law but also when they follow duly
the procedure (comply with proper procedural rules) and if they achieve those goals
provided by the applicable law (to comply with the aims of the law)!. Administrative
process is assumed to be a set of administrative procedures on which public authorities
conduct their activity on managing affairs of public and social interest. There are two views
on what is in administrative process based on the key point whether procedures relate to
dispute settlement or not. Thus, the narrow view on administrative process defines it as set
of procedures to settle administrative legal disputes, while the opposite - the broader view
- defines administrative process as including all activities (in the idea of ‘active
administration’?) of administrative bodies in dealing with public affairs. The latter is
circling mainly about regulating social relations according to provisions laid down by
(adoption of normative administrative acts), or regulating legal relations og indefinite
number of subjects (issuing of general administrative acts), or constituting rights or
imposing obligations to precisely defined and individualized legal subjects (issuing of
individual administrative acts). So administrative process is a set of procedures framing
the activity of administration on adoption or issuing of administrative acts - be they
normative, general or individual administrative acts3. These acts must be lawful and proper
and this is why administrative process includes controlling procedures as well -

1 Art. 146 of Administrative Procedures Code (APC) of the Republic of Bulgaria lays down the following grounds
for review of administrative acts: lack of competence, violation of the necessary form, violation of the administrative
procedural rules, violation of material rules of law, and incompliance with the aims of law.

2 Staynov, P. Administrativno pravosudie. S. 1936, p. 25 and p.14.

3 It is necessary to state that this is the so called ‘positive administrative process’ according to the settled theory
of administrative procedural law in Bulgaria. The broad meaning of ‘administrative process’ includes also other
procedures like damage claims; proposals and alerts; administrative contracts; procedures on extraordinary grounds;
administrative penal procedures.
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procedures to claim against improper or unlawful acts of administration. And finally,
administrative activity must achieve some result in public affairs. This is why
administrative process includes also executive procedures - procedures to take effect to
the acts of administration and/or the acts of controlling institutions (e.g. judicial decisions
on administrative matters). All these procedures are dedicated to achievement of positive
result for society satisfying the interest of the population in general.

Having in mind this broad view to administrative process it should be stated that it
is a key tool to protect not only subjective rights! of those who enter certain procedure (be
administrative or judicial) but - moreover - to protect humanity, humanism and human
rights. Administrative process aims to be the most democratic branch of law? since it
provides a way to safeguard lawfulness when and where administration tries to conduct
public deeds violating principles of efficiency, of good administration, and of the rules of
law. EVERYONE HAS THE RIGHT TO LIVE IN A LAWFUL PUBLIC ENVIRONMENT3. And
administrative process provides opportunity to achieve that goal. Good administration is at
first place lawful administration.

2. On safeguarding human rights in different phases of administrative process

According to the broader view on administrative process there are three phases that
comprise it: adoption/issuing of administrative acts (deciding and governing
administrative matters by the administration), control over administrative acts (deciding
on disputed administrative matters either by administrative or by judicial authorities) and
execution (enforcement) of administrative acts (or judicial decisions on administrative
matters).

Procedures for issuing/adoption of administrative acts start either on application
of the interested person or on initiative by the authority#. In all hypotheses of opening the
administrative procedure the leading authority (the one that is going to issue the act in
question) must inform the interested party (or parties; e.g. the applicant, or the future
addressee of the act) for the fact of opening the procedure and thus to provide that party
the opportunity to participate in the procedure. This is a key moment since it gives the
party the chance to state its observations (on rights or freedoms, or obligations) before the
decision of the administrative authority is made. During the procedure the party may insist
for information, has access to documents, may initiate collection of evidences etc. Finalizing
the procedure and deciding whether to adopt/issue the administrative act or to deny it the
authority must inform the party for its decision. Even more, the process provides a fiction if
the administrative body does not do this to the end of the procedure - this is the figure of
tacit act>. So at every moment it is clear what the content of administrative body’s action is.
This is the sense of ‘active administration’ - it acts, so to say, even when it fails to act. And

1 Administrative process provides lawfulness in general - it is a tool to protect objective rights and as such it is
mechanism to protect individual (subjective) rights. Art. 168 APC provides that the court acting on a claim lodged before
it by a person does not only review the claimed administrative act on the ground stated by the claimant but checks the
lawfulness of the administrative act on all grounds laid down in art. 146 APC (see ref. 1). Another example to prove the
objectivity of administrative process is the obligation of the cassation instance to review the claimed first-instance judicial
decision ex officio on the grounds of invalidity, inadmissibility and impropriety because of violation of material rules, and
to check the propriety of this judicial act on grounds of violation of significant procedural requirement or being
unfounded only if contested on such ground by the cassation claimant.

2 Akad. P. Staynov says: “The history of administrative justice is history of raising up the rule of law.”, op.cit,
1936, p. 50.

3 Hrusanov, D. Administrativno pravorazdavane. S. 2010, p. 19.

4 According to art. 24 APC in some occasions the procedure may be started on proposal by the prosecutor, the
ombudsman, the above standing body or another state body.

5 Art. 58, par. 1 APC provides that if the administrative authority does not make decision within the time limit it
means a tacit refusal.
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the parties of the procedure must be certain at any moment what the attitude of the
administrative body is.

Same assumptions are valid for procedures for issuing/adoption of general and
normative administrative acts too. For the opening of the procedure the leading authority
must inform the public. If it is clear who shall be the persons (individuals or legal persons)
directly affected by the future act the administrative body sends individual notifications for
opening the procedure to them. In the case of normative administrative act - the procedure
starts with the publishing the draft normative act (usually on the web site of the respective
administration). The idea is the same - to provide the opportunity for all interested
subjects to participate in the procedure and thus to safeguard their rights, interests and
freedoms. Moreover, for such subjects participated to these procedures the administrative
body sends individual notification for the issuing/adoption of the final act and from that
moment on starts for these parties the period for claiming the act in question. While for the
other subjects (that did not participate in the procedure) the period starts from the
moment of publication and public notification for the act.

Procedures for contestation against administrative acts start always on initiative
of the interested subjectsl. The right to claim is the strongest tool to protect individual
rights, even fundamental human rights and freedoms. Violation of human rights and
freedoms is violation of a material rule of law since the list of these rights and freedoms
according to the European Convention or stated in the EU Charter are material norms.
Additionally, if a general or normative administrative act is contested a notification on the
case is published in the State Gazette thus providing the opportunity all interested in the
pending proceeding to be involved as parties of the case. Finalization of the controlling
procedure is notified to all participated individually. Decisions for annulment or revocation
of rules of normative administrative acts are to be published in the way the normative act
was previously published when adopted by the administrative authority. This gives chance
to the public to be informed and notified about the court’s decision.

The procedure for execution (enforcement) of administrative acts or of
judicial acts on administrative matters starts in principle with undertaking initiative by
the executive body. But first step of that procedure is notification to the parties about the
action that shall be undertaken. Notification gives the parties the chance to consider their
behavior in the course of the procedure started. They may, if they have the ability, to fulfill
their obligation and so to safeguard their rights and interests before the real enforcement
(the real action by the executive body) to be undertaken. And, finally, even if they fail to
fulfill their obligation and the enforcement action has been started there are rules to
guarantee interests of the debtor - e.g. final warning for the start of enforcement action and
notification on what date and by what factual action enforcement shall be proceeded, or
guaranteed minimum (e.g. minimum income) under which enforcement action may not be
proceeded.

3. Human rights and extraordinary grounds for review of acts entered into force

If the administrative or judicial acts are not complained within the time limit they
enter into force and become finalized and stabilized. That legal force can be overwhelmed
only on in special conditions - extraordinary grounds. Bulgarian administrative process
knows procedures that start on such extraordinary grounds. The subject matter of all these
procedures is either administrative act or judicial act that is adopted or issued under deep
violation of conditions for finalization and legal stability. Regular grounds for review are no

1 Right to complain against administrative act belongs to those individuals or legal persons whose rights,
freedoms or interests are directly and personally affected by the act, and to the prosecutor (Art. 147 APC).
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more applicable for such acts this is why there are new - extraordinary - grounds to be
applied:

1. New evidences found out the existence thereof was not familiar for the parties of
the procedure or for the deciding authority during the procedure;

2. Crime committed during the procedure that affects directly the decision made as a
result of that procedure - e.g. committed by a party of the procedure, or by a member of the
deciding authority;

3. Document on which the decision is based is proven to be invalid;

4. A very deep violation of the conditions for legality, validity and lawfulness of the
administrative act;

5. A party of the procedure was deprived the opportunity to participate in the
procedure;

6. Another administrative act or judicial decision of the same authority is issued on
the same matter for the same parties under the same reasons and both acts are contrary
one to each other;

7. Violation of human rights as provided by the European Convention for Protection
of Human Rights and Fundamental Freedoms, and this violation is established by a decision
of the European Court of Human Rights.

On such grounds the administrative procedure for issuing or adoption of the
administrative act can be reopened (resumption procedure under art. 99 APC) and the
matter to be reviewed and decided in the light of new evidences, under conditions legal and
non-criminal, and with regard and respect to human rights. This procedure is applicable if
the individual or general administrative act in question was not complained before the
court. The result of that procedure is the resumption of the administrative procedure that
had been finalized by corrupted administrative act. Once the procedure is reopened on
such extraordinary ground the material question shall be decided again by the competent
administrative authority.

Similar is the procedure for annulment of entered into force judicial decision
(annulment procedure under art. 237 APC). The grounds are the same as mentioned above
(without violation of the administrative act’s lawfulness requirements that is not applicable
for this procedure). And the sense is similar - to stop being in force of illegal acts of
judiciary. Especially when the party of the case is deprived of participation in the case or of
representation (which is in the same time violation of the fundamental principle of access
to remedy! and access to justice?), or where a fundamental right or freedom is violated
through judicial procedure.

One more extraordinary procedure is provided in the Administrative Offences and
Sanctions Act - reopening of the administrative penalty procedure (art. 70 of this Act). The
grounds for reopening are:

1. False evidences on which the penalty act is based;

2. Crime committed by participant in the procedure;

3. New evidences found;

4. The deed for which administrative penalty is imposed was established by the
court to be a crime;

5. The deed for which the administrative sanctioning procedure has been finalized is
a crime;

1 Ubi ius remedium - The law must provide remedy where one’s right is violated. This corresponds to the
fundamental right to effective remedy under art. 13 ECHR.
2 Court may not deny justice - art. 127 APC.
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6. By decision of the European Court of Human Rights is established a violation of
human rights and fundamental freedoms as laid down by the European Convention and it
is significant for the administrative or judicial sanctioning procedure;

7. Party of the penalty procedure has been deprived of participation or
representation;

8. Administrative act has been annulled on which an administrative penalty act is
based.

It is again obvious that fundamental rights and freedoms play significant role in
deciding such extraordinary cases. Recent reform of Bulgarian administrative penalty law!
provided that the person interested in reopening of administrative penal procedure may
submit application to the administrative court. ‘Personal interest’ in this case means that
individual rights and lawful interests have been violated. So the person subject to the
administrative sanction and the one whom belong property expropriated by the
administrative penal act. According to the new text of the Act these persons may ask for
reopening as well2.

4. Conclusion. Administrative procedures are necessary legal way for conduct
administrative action. Thus they are automatic guarantee for lawfulness of acts adopted or
issued and actions undertaken by administrative authorities and servants. Since
administrative functions cover wide range of activities with high social impact it is very
important that they are proceeded in a way that respects human rights and fundamental
freedoms. It is of high importance to keep humanity and safeguard those rights and
freedoms especially in challenging environment and situations like state of emergency. If
human kind follows that principle it could be clearly stated that civilization has entered a
new age in 21st century; if not, it risks the fragile basis of human rights respect in new time,
and may turn into developments witnessed in Europe in the past... So it is very important
that administrative procedures stay as a guardian to human rights in the process of
administrative activities.

References:
Dermendzhiev, I. Administrativno pravo, S. 2005.
Hrusanov, D. Administrativno pravorazdavane. S. 2010.
Kostov, D., D. Hrusanov. Administrativen proces na Republika Bulgaria. S. 2011.
Sivkov, Ts. Administrativno nakazvane, S. 1999.
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The Beijing declaration

Summary: The Beijing Platform identified 12 main areas of action to improve the status of
women that require special attention: the feminization of poverty; education and training of

1 Last amendment of the Administrative Offences and Sanctions Act entered into force on 23.12.2021.

2 previous version granted that prerogative only to the District Attorney (District Prosecutor) — and this was assumed in
theory to be contrary to the principle for access to efficient remedy. See now art. 72 Administrative Offences and Sanctions Act
that makes the reopening initiative more flexible — by prosecutor in District Prosecutor’s Office, by supervising prosecutor (in
cases where a crime has been committed) and by interested parties (the one who was subject to the administrative penalty, and
the one whose property was expropriated by the administrative penal act) when their fundamental rights, interests or freedoms
were violated during the procedure or through the penal act. Theoretical discussions on this: Dermendzhiev, I. Administrativno
pravo, S. 2005, p. 612 and p. 621; Sivkov, Ts. Administrativno nakazvane, S. 1999, p. 105.
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women; women and health; Violence against women; women during armed conflict; women
and the economy; participation of women in decision-making and decision-making bodies;
institutional measures for the advancement of women; women's rights; women and the
media; women and the environment; issues related to the situation of young girls.

Keywords: The Beijing Platform for Action, Violence against women, maternal and child
health services

On September 16, 1995, the United Nations held the Fourth World Conference on
the Status of Women, the so-called Beijing Conference. The Beijing conference brought
unprecedented attention to the issue of women's rights. At it, representatives of 189
missions adopted the most important documents in the field of women's rights, namely the
Beijing Declaration and the Beijing Platform for Action. The Beijing Declaration calls on
countries to work with each other as well as with women's non-profit organizations to
implement the Beijing Platform for Action.

The Beijing Platform identified 12 main areas of action to improve the status of
women that require special attention: the feminization of poverty; education and training
of women; women and health; Violence against women; women during armed conflict;
women and the economy; participation of women in decision-making and decision-making
bodies; institutional measures for the advancement of women; women's rights; women and
the media; women and the environment; issues related to the situation of young girls.

The Beijing Platform for Action sets out specific measures needed to change the
situation in each of the problem areas. To this end, governments, the international
community and civil society, including non-governmental organizations and the private
sector, were invited to take strategic action in these areas.

Concerned about the continued increase in violence against women, including
domestic violence, the Beijing Platform devoted paragraph D of Chapter IV of the Beijing
Platform for Action to this issue.

In all countries, to varying degrees, women and girls are subjected to physical,
sexual and psychological violence, regardless of income, social status and cultural level. The
low social and economic status of women can be both a cause and a consequence of
violence against women.

The Beijing Platform also defines violence against women, similar to the definition
of violence against women in the Declaration on the Elimination of Violence against
Women. The term "violence against women" means any act of gender-based violence that
causes or is likely to cause harm to a woman's physical, sexual or psychological health or
suffering, as well as threats of such acts, coercion or arbitrary deprivation of liberty,
whether in public or private life. Accordingly, violence against women includes but is not
limited to: domestic violence, societal violence, state violence, violence during armed
conflict.

Violence against women in the family refers to physical, sexual and psychological
violence that takes place within the family, including beatings, sexual violence against girls
in the family, dowry-related violence, marital rape, female genital mutilation and other
traditional practices that are harmful to women, extramarital violence and exploitative
violence.

Acts of violence or threats of such acts, whether committed within the family or in
the community, by the state itself or with its assistance, instill a sense of fear and insecurity
in the lives of women and are an obstacle to the realization of their aspirations for equality,
and also development and peace. Neglect, acts of physical and sexual violence and cases of
rape of girls and women by family and other household members, as well as cases of abuse
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by spouses or single persons, are rarely made public and such cases are therefore difficult
to identify. Even when such cases of violence are reported, it often fails to protect the
victim or punish the perpetrators.

The Beijing Platform identifies the main challenges to eliminating violence against
women. Violence against women throughout their lives is mainly due to cultural traditions,
in particular the negative impact of certain traditional methods or customs and all
manifestations of extremism related to differences based on race, gender, language or
religion, which contribute to maintaining the subordination of women in the family, at
work, in society and in society.

Violence against women is exacerbated by social pressures, mainly shame, to
prevent women from reporting certain acts committed against them; women's lack of
access to legal information, assistance or protection; the lack of laws effectively prohibiting
violence against women; failure to reform existing legislation; insufficient efforts by public
authorities to promote the dissemination of information about existing laws and their
implementation; and the lack of educational and other measures to address the causes and
consequences of violence.

Considering the elimination of domestic violence as an achievable goal, the Beijing
Platform called on countries to develop an integrated and multidisciplinary approach to
this important task. At the same time, the lack of sufficient gender-disaggregated statistics
on the prevalence of violence makes it difficult to develop programs and monitor changes
in this area.

The lack of sufficient documentation and research on the problems of domestic
violence, sexual harassment and violence against women and girls in private life and in
society, including the workplace, hinders efforts to develop action strategies aimed at
eradicating this problem.

The Beijing Platform identified as one of its main strategic goals the adoption of
comprehensive measures to prevent and eliminate violence against women, including in
the family.

In this regard, the State Governments were requested to take the following
measures to prevent violence against women. One group of measures aims to denounce
violence against women and reject any custom, tradition or religious motivation to avoid
their commitment to eradicate it. Proposed ratification of international documents to
combat violence against women. Offer to cooperate with the Special Rapporteur on
violence against women of the Commission on Human Rights and provide her with
assistance and any information requested; and cooperate with other competent persons.
The next group of measures is aimed at adopting and implementing legislation against
perpetrators of acts of violence against women. It is proposed that criminal, civil, labor and
administrative sanctions be adopted and/or strengthened under national legislation to
punish and redress wrongdoing for women and girls who have been subjected to any form
of violence, whether or not in at home, at work, in the community or in society and law
enforcement.

Victims must have access to justice mechanisms and fair and effective remedies, and
women must be made aware of these mechanisms, including protection mechanisms and
their rights. Mechanisms must be in place for women and girls to report acts of violence
against them safely and confidentially, without fear of punishment or retribution, and to
prosecute the perpetrators of such acts. Measures should be developed to prevent
domestic violence.

Special attention should be paid to the prevention, investigation and punishment of
acts of violence against women.
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A whole group of measures is aimed at education, including with a view to changing
the social and cultural patterns of behavior of men and women and eliminating prejudices,
customs and any other practices based on ideas of inferiority or superiority of one of the
sexes or on stereotypical notions of the role of men and women. Training programs should
be provided for members of the judiciary, legal, medical, social, educational, police and
immigration authorities to prevent abuses of power leading to violence against women and
to raise awareness among these officials of the nature of actions that violate the principle of
equality between men and women and threats of violence to ensure fair treatment of
women victims of such actions.

It is proposed that action plans to eliminate violence against women be developed
and implemented at all relevant levels. There is a need for regular review and analysis of
legislation and its effectiveness in eliminating violence against women, as well as
promoting gender mainstreaming policies.

Governments and civil society, including local authorities, community organisations,
non-governmental organisations, educational institutions, the public and private sectors,
especially business and the media, are offered a range of measures to protect women who
have experienced domestic violence.

It is proposed to provide adequate shelters for girls and women who are victims of
violence. They need to be provided with emergency care, medical services, trauma
treatment services and other counseling services and legal and other assistance. For
migrant women, this assistance should be provided taking linguistic and cultural factors
into account.

This points to the major role of "intermediary” institutions such as primary health
care centers, family planning centers, existing school health services, maternal and child
health services, migrant family centers, etc., in the field of information and education in
relation to the problem of abuse.

The need to support the initiatives of women's and non-governmental organizations
around the world aimed at raising awareness of the problem of violence against women
and promoting the elimination of this violence is indicated. Community education and
training campaigns should be created to raise awareness of violence against women as a
violation of their human rights and to mobilize local communities to use appropriate
traditional and innovative methods of gender-based conflict resolution.

It is proposed to focus the attention of girls and boys, women and men on the
harmful effects of family, community and societal violence on their personal lives and their
position in society; training them in non-violent communication and developing the skills
of victims and potential victims to protect themselves and others from such violence.

Counseling and rehabilitation services for perpetrators of violence should be
provided and research should be encouraged to strengthen efforts to provide such
counseling and rehabilitation services to prevent recurrence of such violence.

The Beijing Platform also talks about the responsibility of the media to prevent the
promotion of stereotypes about women and men, as well as to stop producing material that
generates violence, and to encourage those responsible for the content of material in the
media to develop guidelines and codes of conduct; and raising awareness of the important
role of the media in informing people about the causes and consequences of violence
against women and stimulating public debate on the subject.

For the effective implementation of the proposals, it is necessary to study the causes
and consequences of violence against women and the effectiveness of preventive measures.
This activity should be carried out by governments, regional organizations, the United
Nations, other international organizations, research institutes, women's and youth
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organizations and non-governmental organizations. States were invited to conduct
research and collect data and statistical information, their wide dissemination, including in
the media.

The need for an objective assessment of the prevalence of violence in the family
necessitated the need to define approaches for the formation of statistics reflecting
domestic violence regarding women. The national report states that the question of
including indicators characterizing violence against women, including domestic violence, in
the gender statistics developed by the national statistical agency is being developed.

Radeva Maria, PhD, Assist
Prof, “Angel Kanchev”
University of Ruse

The role of the General Labour Inspectorate in the protection of workers'
rights in the Republic of Bulgaria

The right to work and its protection. Labour is an integral part of people's lives.
Every person has their physical and mental power, but it can be realized under different
legal-organizational forms. Particular attention should be given to that organizational form
of labour activity in which a human being lends their physical strength, knowledge, skills,
their labor power to another subject. In these cases, a relationship is created in which there
is a degree of dependence, which is mainly defined as economic dependence. The
economically dependent subject, the one who outsources its labor power, should be given
sufficient legal guarantees that no abuse will occur by the economically stronger legal
subject.

The right to work is an inalienable human right that receives its normative
framework in both international and national legal regulations. According to Art. 16 of the
Constitution of the Republic of Bulgaria, labour shall be guaranteed and protected by the
law. The inclusion of this principle among the fundamental constitutional principles is an
expression of its importance as a condition for normal and dignified human existence, a
prerequisite for the satisfaction of natural human needs.

The right to work is a fundamental constitutional right of citizens. In this sense is
also the text of Art. 48, para. 1, para. 1 of the Constitution of the Republic of Bulgaria,
according to which citizens shall have the right to work. The constitutional regulation of
the right to work (in Article 48 (1) and Article 16) is a recognition of its fundamental
importance as a common and personal good. According to the Constitutional Court of the
Republic of Bulgaria, the work and profession of an individual are the material conditions
for life and for the free development of his personality.

The constitutional provision (Article 4, paragraph 2) imposes that the Republic of
Bulgaria shall guarantee the life, dignity, and rights of the individual and to create
conditions conducive to the free development of the human person and of civil society. The
constitutional obligation of the State under Art. 16 and Art. 48, para. 1 of the Constitution is
to create "conditions for the realization" of the right to work. The state implements this
obligation through various mechanisms, including the creation of a coercive order to
comply with labour legislation. The main source of labour legislation is the Labour Code.
One of the purposes of this Code shall be to ensure the freedom and protection of labour
and just and dignified working conditions. Chapter Nineteen of the Labour Code is entitled
Control over observance of labour legislation and administrative penalty liability for
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violations thereof. The Labour Code regulates different types and mechanisms of control,
but the overall control over observance of labour legislation in all sectors and activities,
shall be exercised by the General Labour Inspectorate Executive Agency with the Minister
of Labour and Social Policy.

Specialised state authority for the protection of labour rights. Bulgaria has a long
historical tradition of state bodies ensuring the protection of labour rights. In 1907 the
Labour Inspectorate Act was passed. According to Art. 1 of the Act on the Enforcement of
Legislation on Industry, Trade, Handicrafts and the Patronage of Workers, a Labour
Inspectorate is established under the Ministry of Trade and Agriculture. An inspector of
such wide competence was appointed as early as 1898 and this is the first labour inspector
in Bulgaria [2].

The cited law applied until 1917, when it was repealed by the new Occupational
Hygiene and Safety Act. The enforcement of labour laws is monitored by the Labour
Directorate. Labour inspectors' powers include access to work premises, obtaining
information directly from workers, etc. The law was in force until 1951, when the first
Bulgarian Labour Code was adopted.

Meanwhile, in 1949, Bulgaria ratified the Labour Inspection Convention, 1947 (No.
81) of the International Labour Organization. By this time, the Bulgarian state already had
an established tradition in the field of work environment control. After the entry into force
of the Labour Code of 1951, the State relinquished its functions of controlling labour
legislation. The supervision of the fulfilment of undertakings' obligations is carried out by
workers' professional organisations (trade unions). In 1958, the Regulations for the Labour
Protection Bodies of the Trade Unions Exercising State Control over Labour Protection
were promulgated. In 1973, an Act was promulgated to give the Bulgarian trade unions
control over labour protection. This situation was maintained with the adoption of the new
Labour Code of 1986. According to Art. 399, para. 1 trade unions' workers' organisations
exercise comprehensive control over compliance with labour legislation in all sectors and
activities. As of 1 October 1991, the State Labour Inspectorate was established under the
Ministry of Labour and Social Welfare by decree of the Council of Ministers (State Gazette
No. 83/1991). The powers of the new state structure are also regulated. Later follows a
change in Art. 399 of the Labour Code, which restores the state's control over compliance
with labour legislation. The change is natural in view of the socio-political changes in the
country after 1989.

From 1 January 1993 the State Labour Inspectorate was transformed into the
General Labour Inspectorate (State Gazette No. 4/1993) and from 2000 into the General
Labour Inspectorate Executive Agency (GLI) (State Gazette No. 44/2000).

Control powers of GLI. The Labour Code regulates only labour relations. Civil-service
relationships are governed by other laws. But according to Art. 399, para. 2 of the Labour
Code of 2010, the General Labour Inspectorate Executive Agency carries out specialized
control activities on the observance of the legislation related to the performance of civil
service and of the rights and obligations of the parties in the civil-service relationship.

The legislation regulates many different powers of the GLI. The powers of the
control bodies, including their rights and obligations, are regulated in Art. 402 and 403 of
the Labour Code. This submission does not deal with all the powers, but only those that are
relevant to the prevention and sanctioning of breaches of labour law. These control powers
can be divided into three groups.

The first group includes the powers to implement administrative penalty liability for
violations of labour legislation. The following types of administrative sanctions shall be
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imposed for violations of labour legislation fine - on the natural persons and pecuniary
penalty - on the legal persons.

The second group includes the power to issue coercive administrative measures. For
prevention and cessation of violations of labour legislation, as well as for prevention and
elimination of the harmful consequences of any such violations, the labour inspection
control authorities, may apply the coercive administrative measures. This includes: 1. to
give mandatory prescriptions to employers for elimination of the violations of labour
legislation; 2. to suspend the commissioning of buildings, machinery and plant, production
lines and entities, if the rules for health and safety at work and social and welfare services
have not been observed; 3. to stay the execution of unlawful decisions or orders of
employers; 4. to give prescriptions for introduction of a special pattern of safe work if the
working persons' life and health are exposed to a serious and immediate hazard; 5. to give
mandatory prescriptions to the employer and the appointing body for payment of overdue
labour remuneration and compensations upon termination of employment relationships.

In the third group are specific powers for protection of employment rights. A basic
rule in Bulgarian labour law is that relations related to the supply of labour force shall be
arranged as employment relations only. Where it is ascertained that labour force is
provided in violation of this grounded rule the existence of the employment relationship
shall be declared by a decree issued by the labour inspection control authorities. In such
case, the existence of the employment relationship may be ascertained by all means of
proof. On the basis of the decree, the labour inspection control authorities shall give the
employer a prescription to offer the worker or employee the conclusion of an employment
contract. Where an employment contract is not concluded between the parties, the decree
shall replace the employment contract and the said contract shall be considered concluded
for an indefinite duration for a five-day working week and an eight-hour working day.

In 2018, a new power has been assigned to GLI. According to Art. 399, para. 3 of the
Labour Code The General Labour Inspectorate Executive Agency shall file a request in
writing in accordance with Article 625 of the Commerce Act. The provision relates to the
institution of bankruptcy proceedings. As of March 31, 2018, bankruptcy proceedings are
instituted pursuant to a petition in writing filed with the court by GLI when wage
obligations to at least one-third of the merchant's employees are due and unpaid for more
than two months. The original proposal was that in these cases the application should be
made by the workers themselves. The legislator's decision is to entrust this role to the GLI
in order to ensure the protection of the workers concerned. This change is aimed at
providing another means of protection for the affected workers in cases where their
employer, despite not paying their wages, postpones the initiation of the insolvency
procedure. Already in the first year of implementation of the norm, the GLI filed 55 claims.

In conclusion, the work of the GLI has traditionally been based on prevention and
publicity in labour inspection, cooperation with institutions, social partners and NGOs.
Each year, the GLI publishes an annual report on its activities [3]. In 2021, 40 788 checks
were conducted, 33 177 enterprises with 1 416 948 workers were checked, certified 187
712 total violations. The general state of the economy in the context of the Covid -19
pandemic has presented a number of challenges for both employers and inspection
activity. The conclusion of GLI is that violations of the norms regulating labour relations are
found significantly more often in micro and small enterprises, especially in those where an
inspection is carried out for the first time. One of the reasons for violations is the
contraction of economic activity.

After the challenges of the health crisis, the world, Europe and Bulgaria in particular
are experiencing new difficulties and are waiting for a growing economic crisis. An ILO
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report shows that the labour market situation in the first quarter of 2022 is worse than at
the end of last year and will continue to deteriorate in the second quarter. The number of
hours worked in the world has deteriorated in the first quarter of 2022 and remains 3.8
per cent below the level of the fourth quarter of 2019 (the pre-crisis benchmark) [4]. The
shrinking economy threatens jobs, but the economic crisis is also a precondition for
ignoring labour standards and rules. During this difficult period not only for the economy
but also for society as a whole, one of the public means of protecting the right to work is
the activity of the GLI.
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Fundamental taxpayers’ rights in EU law

Human rights have changed the way we look at law. For a long time, law has been
seen primarily as set of rules laid down by an authority that must be followed. The concept
of fundamental rights sets requirements restricting the lawmaking authority itself - for the
law to be valid, it must sufficiently respect and promote the fundamental interest of
citizens as human beings. The taxes as compulsory, unrequited payments are often difficult
to associate with fundamental rights. However, human rights invariably influence the
development of tax relations. The taxes obey the law, and the law today, in its quest to
develop the principles of democracy, cannot do without the theory of rights. There has
been a gradual trend towards extending the scope of human rights principles to the tax
area in order to limit government arbitrariness with respect to taxpayers. This is an
important aspect of the rule of law - an emanation of the idea of the necessary legal
"taming" of state authority in order for it to be organized, legitimate and involuntary. Only
the fundamental rights, and in particular - procedural fundamental rights (since the states
enjoy wide discretion with regard to substantive tax provisions), can ensure the necessary
balance between the powers of the state(s) and the rights of taxpayers?.

There is no normative definition of fundamental taxpayers' rights. In general, they
can be considered as human rights with the relevant specificity, manifested in the field of
tax relations. Taxpayers’ rights derive from the fundamental civil rights. The fundamental
rights are a type of subjective rights that, among other legal phenomena, form the content
of legal norms. They are institutionalized legal principles, related to certain legal entities?,

1 Perrou, K. Fundamental rights in EU tax law, in: Research Handbook on European Union Taxation Law, Edward
Elgar Publishing, 2020, p. 511.

2 The Court of justice of the EU assumes in its case law that fundamental rights form an integral part of the
(unwritten) general principles of EU law. In Article 52 (5) of EU Charter of human rights a distinction between “rights”
and “principles” is made. These are two types of provisions in the Charter. Fundamental rights could be considered as
specific legal principles, empowering and protecting specific legal entities.
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that generate derivative rights and obligations; the content of each fundamental right is
detailed through many other rights and obligations - derivative rights and obligations are
legal guarantees for the realization of fundamental rightsl. In the tax law, fundamental
rights are generally divided into procedural rights, sanctions-related rights, and
substantive rights. The human rights control of tax procedures and imposition of sanctions
can generally be stricter than the control relating to substantive rights (such as the
fundamental rights of equality or property) because strict judicial control of political
decisions on tax legislation, considering tax sovereignty, is generally not possible. However,
judicial control is possible whether the state has imposed taxation in accordance with the
rule of law and the external limits imposed on the exercise of fiscal sovereignty by the
protection of human rights2. For instance, the European Court of Human Rights (ECtHR)
has pointed out that the right to property protects the taxpayer from various forms of
governmental intervention, including that individual and excessive burdens shall be
prohibited /P Plasier BV and Others v the Netherlands (2017) /, or these can be infringed if
there is a lack of procedural guarantees / Rousk v Sweden (2013)/3.

In Europe fundamental rights are protected in different ways and at different levels
- national (through the constitutional tradition), supranational (EU) and international. A
positive example of systematic human rights policy in taxation was given by the
Organization for Economic Co-operation and Development (OECD). In 1990 the OECD’s
Committee of Fiscal Affairs published a document entitled “Taxpayers’ rights and
obligations - A survey of the legal situation in OECD countries”4. The included list of basic
taxpayer rights is not legally binding but can be considered as a minimum standard®. On
this basis some states have established documents, often called taxpayers’ codes or
charters, that define the fundamental principles applying to tax matters, in particular - the
rights and duties of taxpayers. In 2016, The European Commission published “Guidelines
for a European Taxpayers’ Code Model” as one of the initiatives listed in the Action Plan to
strengthen the fight against tax fraud and tax evasion®. The Guidelines” clarify taxpayers’
fundamental rights and obligations in the EU and propose best practices for their
enhancement in the whole network of relations between taxpayers and tax
administrations®. The issuance of the Guidelines is the first significant step towards
consolidation of taxpayers’ position in a consistent way throughout Member States®.

1 Cherneva, B. The concept of fundamental rights. A European legal tradition, Sofia: Avangard Prima, 2011, p. 55.

2 See Kokott ], P. Pistone, R. Miller, Volkerrecht und Steuerrecht - Die Rechte der Steuerpflichtigen (] Phase 1 des
Projekts der International Law Association zum Internationalen Steuerrecht), in: Steuer und Wirtschaft, 3/2020, p.200 et
seq.

® Hongler, P. International Law of Taxation ( Elements of International Law), Oxford University Press, 2021, p. 209.

4 OECD Committee of Fiscal Affairs Forum on Tax Administration, Taxpayers’ Rights and Obligations, Practice
Note, Center for Tax Policy and Administration, Tax Guidance Series, 2003

5 The following fundamental taxpayers rights are included: - The right to be informed, assisted and heard; - The
right of appeall; - The right to pay no more than the correct amount of tax; -The right to certainty; -The right to privacy; -
The right to confidentiality and secrecy. All together they should ensure that taxpayers are treated with respect and
fairness and provided with all the information, advice, assistance and other services they need to comply with their
obligations.

6 Communication from the Commission to the European Parliament and the Council - An Action Plan to
strengthen the fight against tax fraud and tax evasion (COM/2012/0722 final) https://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=COM:2012:0722:FIN

7 https://ec.europa.eu/taxation customs/business/tax-cooperation-control/guidelines-model-european-
taxpayers-code en

8 The general principles outlined in the Code are the following: lawfulness and legal certainty; non-
discrimination and equality of taxpayers; presumption of honesty; courtesy and consideration; respect of law;
impartiality and independence; fiscal secrecy and data protection; privacy; representation. Relevant mutual rights and
obligations for taxpayers and tax authorities are derived from them.

9 Valente, P. A European Taxpayers’ Code, in: Intertax, Vol. 45, Iss. 12,2017, p. 808.
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At global level, the protection of human rights became a key concern of the United
Nations, which engagement with human right started with the 1948 United Nations
Declaration of Human Rights. This non-binding instrument was to be followed by binding
treaties, the most general being the International Covenant on Civil and Political Rights
(ICCPR) and the International Covenant on Economic, Social and Cultural Rights (ICESCR),
both of which entered into force in 19761. Growing regionalization created parallel regional
systems for protection of human rights that claim to be a continuation of international
protection. The European System of Human Rights was established under the auspices of
the Council of Europe? (not the European Union) and develops around the European
Convention for the Protection of Human Rights and Fundamental Freedoms (ECHR) as
international source of law (international treaty) and the European Court of Human Rights
in Strasbourg.

In principle, the European Union as a supranational organization with centralized
legal order has no competence in the field of human rights3. Fundamental rights were not
at the foundation of the EEC. Human rights protection is needed in the first place to ensure
economic integration. Fundamental rights “have functioned epiphenomenally in the EU, an
offshoot of the EU’s more central, market led functions”4. Although the EU's competences
have moved beyond its economic origins and internal market, the EU still retains its focus
on economic. This is, of course, not to deny that the EU should ensure strict respect for
fundamental rights. Within the EU fundamental rights of taxpayers are no longer just a
national issue, but an area where Member States should provide adequate protection in
line with EU law and standards.

In (the) EU the protection of fundamental rights since the 1970s (Case 4/73, Nold v
Commission) and onwards has developed through the role of the Court of Justice of the EU
(CJEU); CJEU assumes that fundamental rights form an integral part of the (unwritten)
general principles of EU law and the EU legal order ensures and protects the fundamental
rights that are based on the constitutional traditions of EU Member States and on the
European Convention on Human Rights and Fundamental Freedoms>. In 2007 the
European Parliament has published reports on the development of systematic protection of
human rights in the field of direct taxation, that complements the case law of the CJEU®.

With the entry into force of the Treaty of Lisbon, the EU Charter of Fundamental
Rights becomes legally binding, so the EU has already its own catalogue of fundamental
rights - the Charter of EU Fundamental Rights, whose content is largely similar to the
rights set out in the ECHR. By Article 6 (3) TEU, fundamental rights, as guaranteed by the
ECHR, shall constitute general principles of the Union's law. Thus, in EU the
implementation, compliance and protection of human rights in the tax field are
characterized by legal pluralism, as for Member States and their legal entities there are two

1 Hage, ], A. Waltermann, B. Akkermans, Introduction to Law, Second edition, Springer, 2017, p. 308.

2 The Council of Europe encompasses most States of geographical Europe, including Russia, Turkey, Georgia,
Azerbaijan, and Armenia.

% The human rights do not figure among the objectives either of Article 2 TEU, or Articles 2 and 3 EC, and Article 6(2)
TEU lays down limits, but not objectives. The Charter of Fundamental Rights does not declare fundamental rights competence
for the EU but only apples to EU institutions and Member States in certain circumstances. The decision not to include the Charter
in the Treaty through the amendments to the Treaty of Lisbon also underlines the reluctance to give it constitutional status. See
Bogdandy, A., The EU as a Human Rights Organization?, in: Common Market Law Review, 37 (1307-1338), 2000, p.1335 et
seq.

4 Douglas-Scott, S. The European Union and Human Rights after the Treaty of Lisbon, Human Rights Law Review
,Vol.11, iss.4, 2011, p. 679.

5See CJEU, Case 4/73, Nold v Commission, Case 44/79, Hauer v Land Rheinland-Pfalz, - Y. Nakanishi,
Mechanisms to Protect Human Rights in the EU’s External Relations, in: Contemporary Issues in Human Rights Law.
Europe and Asia, Springer, 2017., p. 3.

6 See The impact of the Rulings of the European Court of Justice in the Area of Direct Taxation:
https://www.europarl.europa.eu/RegData/etudes/etudes/join/2011/457367 /IPOL-ECON ET(2011)457367 EN.pdf
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parallel legal systems governing human rights - the EU law and the law of the Council of
Europe, in particular the ECHR and jurisprudence on itl. This does not lead to a unified
policy for protection of human rights in the tax sphere. As Douglas-Scott points out, the
CJEU needs to bring its case law into line with fundamental rights with Strasbourg or at
least to keep it as a minimum standard for legitimizes its own institutional position in
order to guarantee its fundamental position powers of rights and prevention of further
disputes of national courts?.

The EU Charter applies to taxpayers in the same way as in any other covered case.
Excluding taxpayers as a certain category of citizens from its scope of application would be
contrary to the principles of EU law. The Charter provides closer protection from the ECHR
since scope of application of the Charter is limited to cases where EU law applies. The
Charter's field of application is addressed primarily to the institutions and bodies of the
Union, in compliance with the principle of subsidiarity and to the Member States only when
they are implementing Union law (Article 51). In any case, the Charter applies to indirect
taxation (VAT and excise duties), insofar as it is harmonized area within the EU law. Since
direct taxation remains competence of the Member States, it appears that the application of
the Charter in this field might be very limited. However, under Articles 115 TFEU some
legislation and also recommendations in the personal tax, company tax and capital duty
areas have been adopted. EU-wide legislation is also adopted in the field of mutual
assistance and cooperation in tax matters, under Articles 113, 114 or 115 of the TFEU. This
gives a relatively wide scope for the application of the Charter in tax matters.

There is case law of CJEU on applicability of EU Charter of Fundamental Rights in tax
matters. For instance, in Sabou case (C-276/12) the Court states that questions related to
exchange of information with regard to the taxpayer concern the implementation of
European Union law (Directive 77/799) and the Court has jurisdiction to examine the
application, in this context, of fundamental rights, in particular the right to be heard. In the
Burzio case (Case C-497/14), on the other hand, the Court held out that the Italian
legislation imposing administrative and criminal penalties for non-payment of withholding
tax (direct taxation) by a taxpayer is not sufficiently closely connected with European
Union law to be regarded as “application of Union law”; the precondition for the existence
of this legislation is not Union law and the tax to which it applies is also not linked to Union
law. The result is different when it comes to indirect taxes, that are harmonized within the
EU, as shown in Akerberg Fransson (Case C-617/10) - tax penalties and criminal
proceedings for tax evasion in part to breaches of obligation to declare VAT, constitute
implementation of Articles 2, 250(1) and 273 of Directive 2006/112 and of Article 325
TFEU and, therefore of EU law, for the purposes of Article 51(1) of the Charter.

Interesting is the question of whether the application of EU Arbitration Convention3
constitutes application of Union law. The Arbitration Convention is an international
multilateral convention that establishes a procedure to resolve disputes on double taxation
between enterprises of different Member States. Although signed by all EU Member States,
it is not part of EU law and, therefore, its subject matter is not relevant for the EU Charter
of Fundamental Rights (the same applies to double tax treaties between Member States)*.

1 The EU's accession to the ECHR is a legal requirement under Lisbon Treaty. The accession initiatives are not
entirely successful - the plenum of the Court of Justice of 18.12.2014 found that the agreement on the accession of the EC
to the ECHR is incompatible with Article 6 (2) of the EU Treaty (TEU) or the Protocol (N2 8) concerning this Article

2 Douglas-Scott, S. The European Union and Human Rights after the Treaty of Lisbon, Human rights Law Review,
Vol.11, iss.4, 2011, p. 681

3 Convention on the elimination of double taxation in connection with the adjustment of profits of associated
enterprises (90/463/EEC)

4 Pistone, P. The Settlement of Cross-Border Tax Disputes in the EU, in P. Wattel et al (eds), European Tax Law,
Vol. 1, Wolters Kluwer, 2018, p. 339.
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Council Directive (EU) 2017/1852 on tax dispute resolution mechanisms in the EU
introduces for the first time within the EU a legal basis for the establishment of dispute
resolution bodies that are entrusted with the resolution of disputes relating to the
application and interpretation of double tax treaties between Member States. The mutual
agreement procedure and arbitration under this directive is a procedure that is provided
for by EU law. Thus, when the taxpayer requests the initiation of a procedure under this
directive, its application will consist application of EU law and the Charter applies in these
cases.

Once it is established that the EU Charter applies (implementation of Union law),
then the protection offered by the Charter cannot be narrower than the protection of the
ECHR, as explicitly provided in Article 52 (3) of the Charter. Concerning taxation, a good
example of the wider protection guaranteed by the Charter in relation to ECHR, is the right
to a fair trial. The long-established case law of the Court of Human Rights includes only tax
issues in the protection of the ECHR, insofar as they can be classified as “criminal charges”;
there is a line of cases where was stated that the right to fair trial does not apply to
ordinary proceedings for determination of tax liabilities!. In the case of Ferrazzini v. Italy
(2001), the European Court of Human Rights held that tax disputes fell outside the scope of
civil rights and obligations. Thus, the ECtHR systematically rejects tax cases from being
tested against the fair trial guarantees provided by the ECHR. In the corresponding
provisions of Article 47 EU Charter of Fundamental Rights (the right to an effective remedy
and the right to a fair trial) there is one important difference - in EU law the right to a fair
trial includes tax matters in its scope. As a result, taxpayers are afforded greater protection
under the EU Charter?.

Articles of the Charter that are applicable to tax procedures (assessment and
collection of taxes, imposition of sanctions) include: - Article 7 (the right of respect for
private and family life); - Article 8 (the right of protection of personal data); - Article 11
(the right of protection of the freedom of expression and information); - Article 17 (the
right to property); - Article 41 (the right to good administration); - Article 47 (the right to
an effective remedy and to a fair trial); Article 48 (the right to presumption of innocence
and right of defense); - Article 49 (the principles of legality and proportionality of criminal
offences and penalties); and - Article 50 (the right not to be tried or punished twice in
criminal proceedings for the same criminal offence).

There is already a substantive body of case law of the Court of Justice concerning the
application of the Charter to tax matters3. Several interesting examples will be considered
below. In the WebMindLicences case (C-419/14) the Court finds that under EU law the tax
authorities are allowed, in order to establish the existence of an abusive practice
concerning VAT, to use evidence obtained without the taxable person’s knowledge and
could use the evidence obtained in the context of a parallel criminal procedure that had not
yet been concluded, by means, for example, of the interception of telecommunications and
seizure of emails. In such cases, nevertheless, the tax authorities must make sure that the
obtaining of that evidence in the context of the criminal procedure and its use in the
context of the administrative procedure do not infringe the rights guaranteed by EU law. In
the Puskar case (C-73/16) the Court concluded that Article 7(e) Directive 95/46 does not
preclude the processing of personal data by the authorities for the purpose of collecting tax

1 Grau Ruiz, M. A. Decisions of the ECHR affecting domestic laws in the financial and tax field, Lex ET Scientia
International Jornal, Vol. 9, 2011, p.3.

2 See P. Pistone, EU Charter of Fundamental Rights, General Principles of EU Law and Taxation, in: P. Wattel et al
(eds), European Tax Law, Wolters Kluwer, 2018, Vol.1, p.153 et seq.

3 For a collection of cases that concern application of the EUCFR on tax matters, see K. Perrou, Case Law Note: The
Application of the EU Charter of Fundamental Rights to tax procedures: Trends in the case law of the Court of Justice, Intertax,
Vol. 49, Iss.10, 2021, pp. 853 — 861.
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and combating tax fraud, but under strict conditions - the tax authorities were invested by
the national legislation with tasks carried out in the public interest, drawing up of that list,
and the inclusion on it of the names of the data subjects, is in fact adequate and necessary
for the attainment of the objectives pursued and there are sufficient indications to assume
that the data subjects are rightly included in that list and that all of the conditions for the
lawfulness of that processing of personal data imposed by Directive 95/46 are satisfied. In
Sabou case (C-276/12) the Court held that respect for the rights of defense of the taxpayer
does not require that the taxpayer should take part in the request for information sent by
the requesting Member State to the requested Member State. Nor does it require that the
taxpayer should be heard at the point when inquiries, which may include the examination
of witnesses, are carried out in the requested Member State or before that Member State
sends the information to the requesting Member State. In the Berlioz case (Case C- 682/15)
the CJEU decided that the person who is asked for information in the context of
international administrative assistance must have access to certain documents in the file in
order to be able to challenge the legality of the request for information. In the case the field
of VAT (Case C-617/10, Akerberg Fransson) the Court held that under the ne bis in idem
principle, enshrined in Article 50 of the Charter, a Member State is not allowed to impose
successively, for the same acts of noncompliance with declaration obligations in the field of
VAT, a tax penalty and a criminal penalty, insofar as the first penalty (the administrative
one) is criminal in nature - a matter which is for the national court to determinel.

The discussion on taxpayers’ fundamental rights and their guarantees within the EU
legal system will not lose its relevance. The European Union, having created a separate and
autonomous legal order, has an obligation to respect fundamental rights; there are, in this
regard, two different types of EU institutional duties - the abstention of institutions from
acting in violation of fundamental rights and positive duty to act in order to protect and
promote fundamental rights?. The Lisbon Treaty amendments, especially the now binding
nature of the EU Charter of Fundamental Rights, provide resources for a more effective
protection of fundamental rights in the EU. An important role is played by the Court of
Justice in the development of EU fundamental rights law. EU fundamental rights protection
strongly reflects the specific form of the EU, the stress on the Internal Market and
fundamental market freedoms. The EU law, including EU tax law, should be interpreted and
applied in the light of fundamental rights. The EU legal order uses human rights as limits to
discretion of the supranational institutions and Member States by implementation of Union
law. The enhanced cooperation between Member States' tax administrations and increased
powers to establish and collect taxes, that are progressively being developed in EU law, is
creating a new environment for taxpayers with a number of issues regarding protection of
taxpayers’ rights. The need to establish a legal relationship between the tax administration
and the taxpayer, based on fundamental rights of taxpayers, is at the core of any modern
tax system and a fair international tax regime. Systematic actions in favour of taxpayers’
rights have the potential to increase taxpayers’ confidence in the European tax system. This
does not diminish the importance for tax transparency and fair distribution of the tax
burden as especially current issues in international tax law. A balance must be sought
between collective interests and individual rights.
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Tapacesuu T.I0., k.10.H., doy. Kagedpu

ny6/IYHO-Npasosux ducyunaiu
BiHHUYbk020 depicasHo20 nedazo2ivHo20
YHigepcumemy

CnenjiasibHe 3aKpinJieHHs COMAaTUYHMX NPaB JIIOAUHU B KOHCTUTYLiIX Cy4aCHUX
AepiKaB Kpi3b NpU3My BIUIMBY 6i0TEXHOJIOTIH HA iX PO3BUTOK

CTBOpeHH W BUKOPHUCTAaHHfI HOBHUX TEXHOJIOTIA [JBOSIKO BIIMBAKOTh HA IpaBa
JIOAMHU. TexHIYHUHN Ta TEXHOJIOTIYHUN PO3BUTOK A€ 3MOTY 30i/IbIUIUTHA NPOAYKTUBHICTD
npari, 10 3yMOBJIIOE 3MillHEHHA €KOHOMIKHM, NiABUlIeHHA piBHA KUTTA. OKpiM TOTO,
IIMPOKE BUKOPUCTAHHS HOBUX MeIMYHUX Ta 6i0TexXHOJIOTiM NiZiBUIIYE AKICTb i TPUBAJICTh
*KUTTA. [losIBa K «pO3yMHHUX» pedyel 3BIJIbHAE 4ac A BiJIIOYMHKY i TBOPUYOCTI - yce 1e
CTBOPIOE NepefyMOBHY /i MiJiBUILeHHS rapaHTiu peasisalil npaB JIIOJWUHU, PO3IIHMPEHHSA
IXHbOT'0 3MICTY ¥ OHOBJIEHHSI CUCTEMU NPUHILUIIIB IK OCHOBHUX 3aca/i iX QYHKIiOHYBaHHS
Ta PO3BUTKY.

lllono ¢opmyBaHHS HOBITHIX MpaB (MpaB YeTBEPTOTrO MOKOJIHHSA) HOTPiOGHO
BiZI3HAYMTH, L0 Cy4acHA TEeHJEHIlid PO3BUTKY CUCTEMH COMAaTHYHHUX IpaB JIIOJAUHHU 34
OCTaHHI [JecATUJITTA 3MiHWJacAd. Bu3HayaZlbHUM HanpsMOM € He «eKCTeHCHBHUU
PO3BUTOK», TOOTO MNepesiik COMAaTUYHUX NpaB JIIOAWUHHU, a «IHTEHCUBHUU PO3BUTOK» —
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TpaHcdopMallis CHCTeMU COMAaTUYHUX MpaB JIIOJIMHHU, 32 JJOIIOMOT010 SIKOI PO3LIUPIOETHCS
cbepa cycmniJibHUX BIiJHOCHH, fKI 3axUMLAlOTbCd YWHHUMM I[paBaMu JIOJWHH, LIO0
MICTATBCA B KOHCTUTYLIIX Aep»aB cBiTy. BogHo4yac o4eBHUJHO, 110 JesKi HOBI MpaBa
bOpMyIOThC, YTOYHIOKOTBHCA IXHIi MaHOYTHI NpaBOBI KOHTYpU [Jis MIXXHApPOJHOIO
BU3HAHHA Ta BBeJeHHS 10 HAlliOHAJIbHOI'O 3aKOHO/IaBCTBA.

YTiM, BapTO NiKpeCJUTH, 1110 IpaBa JIJUHUA MalOTh abCTpakTHe GpOpPMYyJIIOBaHHS,
110 Jla€ 3MOrYy BUKOPUCTOBYBATHU KOHCTPYKIIIO «IpaBa JIOAUHU» y ABOX acnekrtax: «lli
NOJIO)KEHHS 3Hauylli y TMJaHi mnpo6JsieM iHAMWBiAyasibHOI NpPaBO3AATHOCTI Ta
NpaBOCyO’€KTHOCTI, aJjie fAK BHUXiJJHIi NpaBOBi 3acaZy, NPUHLMIM @paBa MawTb i
3araJlbHOperyJIiTUBHE 3HAu€HHs, | BUCTYNAlOThb K 3arajbHOOOOB'SI3KOBUM NPaBOBUU
CTaHJAPT Ta KOHCTUTYLiM{Ha BUMOra /0 IPaBOBOi AKOCTI 0QiljiiHUX HOPMATUBHUX aAKTIB,
Jlo opraHisanii i fisiJIbHOCTI BCiX TiJIOK AepKaBHOI BJIaiu Ta MOCaJ0BHUX 0Cib6. 3 orJigly Ha
e, npasa AJUHU MOXCHA po321510amu 5K HOpMU-Npasu/1d ma HOpMU-NPUHYUNU, Ha 10 y
CBOIX Npausx 3BepTace yBary P. Asekci. Bin, 30kpeMa, 3a3Ha4yae: «BupimajbHUM MOMEHTOM
BiIXWJIeHHS NPaBUJ Bifj IPUHIMIIB € Te, 1[0 IPUHIUIHN — Lle HOPMH, SIKi BUMararTh, 11100
110Ch OyJI0 peasli30BaHO MaKCHUMaJIbHO MOKJIMBOIO MipOI0 3 ypaXyBaHHSIM IXHiX IPaBOBHUX i
baKTUYHUX MOXJIUBOCTEN». Tako BiH HAaroJIOUIYE, 1[0 KIIPUHIUMIIU — 1€ pO3N0opsKEeHHS
onTuMi3zauii (optimization requirement), 1[0 XapaKTepU3yOTbCS TUM, 10 BOHHU MOXYTb
OyTH 3a/0BOJIEHI Pi3HOI0 MipoMo i 110 BiZIMOBiIAHUI CTYNiHb 3a/I0BOJIEHHSI 3a/IEXKUTh He
TiJILKY Bif, TOro, 110 GaKTUYHO MOXKJIUBO, ajie TaKOX BiJ| TOTO, 1110 IOPUAUYHO MOXKJIUBO»
[1, p. 47-48]. To6TO npaBuJa - lie HOPMH MPaABA, IKi MiCTSITb KOHKPETHI po3NopsaKeHHs],
a IPpUHLUIM BCTAHOBJIIOIOTbH HAaMOi/bIL 3araibHi Ta GyHJaMeHTaJbHi OCHOBH, L[IHHOCTI i
NpaBa, IKi «CTPUMYIOTb» 200 «HANpPaBJAAKTb» My0Ji4YHY BJIaAY.

Ha MixkHapogHOMY piBHI B 3a3Ha4eHiM ranysi 6ysio NpUUHATO HU3KY JIOKYMEHTIB,
AKI MICTATH IepeJslik COMaTU4YHUX NpaB JOAWHU. Cepesy OCHOBHUX TAaKHX IIpaB MOXHaA
BKa3aTH: PIiBHICTb Yy [JOCTYNmHOCTI npodecihiHOI MeAWYHOI [IOMOMOTH; PIBHICTb
BUKOPUCTAHHSA J0OCATHeHb y cdepi reHOMikM; CBOGOAY 3rojM Ha MeJU4YHe BTPY4YaHHS;
cBOOOJZly 3roZijd Ha FeHOMHI Aoc/ai/pkeHHS1 ab0 JIiKyBaHHS; CBOOOAY BHUOOpPY OTpPHMMaHHS
iHpopMalii npo cBo€ 370poB’s; cBOOOAY BUOOpPYy OTPUMaHHSI reHeTU4HOI iHdopmaui;
npaBo Ha KOHQifeHLilHicTL iHdopMalil npo 340poB’s; NpaBO Ha KOHQiJEeHLiHHICTb
reHeTU4YHoOI iHpopMalii; 3a60poHa reHeTUYHOI AUCKPUMiHaLil abo yTUCKY NpaB Yy 3B’A3KY
3 TeHeTUYHUMH XapaKTEepUCTUKAMH JIIOJWHU (FeHeTH4YHa piBHICTb); MNpaBO Ha
NPOTHOCTUYHE F'eHeTUYHe TeCTyBaHHHA; PaBO HAa BTPYYaHHA B I€HOM JIIOJAWHU TIJbKHU 3
JIIKyBaJIbHOIO MeTO0; 3a00poHa Ha BHUOIp cTaTi AUTUHU (0OOMeKeHHsI pPenpoAyKTUBHHUX
npaB); NPaBO Ha YHiIKaJbHICTb JIIOACbKOI 0COOUCTOCTI (iA€HTUYHICTD JIIOAMHU); 3a60poHa
KOMEepLIiMHOI BUIOAM MiJf 4aC BUKOPUCTAHHA CBOI'O TiJIla YA WOr0o YacTUH; INpaBO Ha
BiIIKOAYBaHHS HeBUNpPaBAaHUX 30UTKIB, CIPUYMHEHUX TE€HOMHUMHU [AOCHIPKEHHSAMHU
TOLIO.

YacTrHa cpopMyibOBaHUX COMAaTUYHHUX NpaB BUIJIIMBAE 3 MpaB JIIOJWHU, SIKi BXKe
3akpinsieHi B KoHctutyuii Ykpainu [2]. Hanmpuknaas, koHQiAeHLiMHICTh TeHeTUYHOI
iHpopMmalii € BHUpakeHHAM IMpaBa Ha NpUBATHE >KUTTSA JIIOJAUHU Ta OJHUM i3
NpPaBOMOYHOCTENW 3a3HAayeHOro IMpaBa, CBOOOJYy BUOOpPYy OTpPHMaHHS TE€HETUYHOI
iHpopMauii Takok MOXKHA PO3IJIAAATH SIK YACTUHY iHPopMaLiiHUX MPaB JIIOAUHHU.

[3 HaAGiNbII XapaKTEpPHUX MNPHUKJAJiB 3aKpillJIeHHS COMAaTUYHHUX IMpaB MOXKHA
BKa3aTh KoHcrtutynio lIBennapii. OKpiM 3arajJbHUX NOJIOKEHb NP0 NMPaBO Ha XKUTTH,
3axMCT Bi/l KATYBaHb, IPaBO Ha 3aXUCT NPUBATHOIO0 XXUTTSA Ta iHPOpMalilHUX NIpaB, PaBO
Ha 370poB’s, y cT. 119, 120 ta 121 Cor3noi koHcTuTyLii lIBelinapcbkoi Kondegepaunii
3aKpinyieHo npaBa y cdepi penpoAyKTHUBHOI MeAULIMHU, FeHHOI iHXeHepil JIIOAMHU Ta
TpaHCIJIaHTOJOTIl. [IpaBo Ha 3aXUCT CBOEI FeHETUYHOI IIEHTUYHOCTI 3aKpilJieHO B HOBiH
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pepakuii 4.5 ct.5 Koncrutyunii Ipenii. ¥V 4.3 cr.26 KoHctutynii IlopTyranbcbkoi
Pecny6yiiku 3a3HayeHO, 110 3aKOH TapaHTYE OCOOUCTYy TiAHICTb Ta TeHeTU4YHY
iIEHTUYHICTB JIFOJICbKOI 0COOUCTOCTI, 30KpeMa NIpU CTBOPEHHI, po3po0611i Ta BUKOPUCTAHHI
TEXHOJIOTIM Ta B HAayKOBUX ekcnepuMeHTax [3]. flk intocTpanito 06’€KTHBHOCTI Takoi
XapaKTepPUCTUKHU KOHCTUTYLIMHUX NI0JIOKEHb MOKHA HaBeCTH NpuUKJaj npo apewt y CIIA
NiJI03pI0BAHOr0 B CepiMHUX BOMBCTBAX KOJUILIHBbOrO noJinelcbkoro /x. /bx. [Jeangxeno.
Horo He Morju 3/10BuTH Maibxke 40 pokis, ane 2018 poKy Lie BAaa0csa 3pO6UTH 3aBJAKH
JHK, 3paHi# ioro poauyeM i3 1jikaBocTi [4].

OTXe, XapaKTEpPHOW OCOOJIMBICTIO COMaTUYHUX IMpaB JIOAWHU € 3HAYHUHN
peryJiiTOpHUN MOTeHLiaJ, 3aK/IaleHUul y 3araJbHUX GopMyJiax npas JIOAUHU. BigHOCHO
mupoke GopMyJIlOBaHHS MpaB JIOJUHU He BiJIKUJA€E, a MOSICHIOE KOHKPETHY POJib MpPaB
JIIOJUHU Y IPAaBOBOMY peryJiloBaHHI HOBUX 06i0TEXHOJIOTiN: BOHU BUCTYyNalOTh K OCHOBA
JJI1 peryJiloBaHHS, BKa3ylO4dd MeTy, sKa Ma€ OyTU [OCATHYTa, 30MTKH, SKUM Tpeba
3anobirty, i MexaHi3M, KW MOXKe NPaBOMIpHO OOMEXHTHU JlesiKi mpaBa BiJIMOBIAHO A0
NeBHUX NpaBUJI 0O0MeXKeHb IpaB, 3aKpilJIeHUX Y Mi>KHapOJHO-NIPAaBOBUX aKTax Ta CyJOBIil
npaktuli. CroeniajbHe 3akKpilJieHHs Ha HallioHaJbHOMY KOHCTHUTYIL[iIHHOMY piBHi
COMATHYHUX NIpaB Ta NPUHLMUIIB IX ICHYBaHHA W PO3BUTKY BHUIIJIMBAE 3 KOHCTUTYLLIMHUX
npaB i cBo0OOJ JIOAWMHYM Ta 3arajbHUX NPUHLIUIIB MpaBa, TaKUX fK PIiBHICTb, CB060A3,
KOH}ieHLiHICTh TOWO. Y AesdKUX KOHCTUTYLISIX COMAaTHU4YHi NpaBa 06e3mocepeaHbo
3aKpinJieHi B TeKCcTi OCHOBHOI'O 3aKOHY.
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HOAaTKOBa KOHCYJIbTa].(iH AK iHCTPYMeHT 3aXHUCTY MpaB IVIATHUKA HOAaTKiB

B yMoBax cbOro/ieHHs, OJJHUM i3 OCHOBHUX 3aBJjJaHb B cpepi 3aXuCTy npaB JIOJUHU
ny6JiyHOI aAMiHICTpalli€lo € HajaroJpkeHHsi MNapTHEPCbKUX BiAHOCMH Yy cdepi
ONOJaTKyBaHHS, JOCATHEHHS] MaKCUMaJIbHOT'O OaslaHCy iHTepeciB 0cib, 1110 6epyTh y4acThb
y MOAATKOBHUX NMPABOBiJTHOCUHAX, 0COGJIMBO B paKypci MoJaTKOBO-NPOLeCyaJbHOI0 MpaBa.
CniBnpaus (mapTHepCTBO) y MoJaTKoBiM cdepi mepenbavyae AoBeeHHS NJIATHUKAMHU
NOJATKIB [0 BiZiloMa KOHTpPOJIIOIOYUX OpraHiB yciXx, 10 MaKTb 3Ha4YeHHA [Jid
ONOJATKyBaHHS, 00CTaBUH iX ToCnoJapcbkoi AisJIbHOCTI, i B TOH ’Ke 4ac, MJIAaTHUKHU
NOJIaTKIB MawTh MOMXJUBICTb OTPUMATH BiJi KOHTPOJKIYUX IOJATKOBUX OpPraHiB
JeTasi3oBaHi po3’siCHEHHS 3 MMTaHb 00YMUC/EeHHS i CIJIaTH NMOAATKIB, @ TAKOX rapaHTil Bij
nepec/ailyBaHHA 3a MOXJIUBI IPOPAXyHKHU | IOMUJIKHY, JONYILEHI TAKUMU opraHaMu. Tomy,
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Ha cTafil y3roJpkeHHs MJIaTHUKAaMHU NOJATKiB rPOLUIOBUX 3000B’sI3aHb Ta BpeEryJ/OBaHHSA
nepeJKOHQJIKTHUX CUTyalil [JOCUTb eQeKTUBHUM MoOxe OyTH BUKOPHUCTAHHA
«I0JATKOBOI KOHCY/IbTALil» AK IHCTPYMEHT 3aXUCTY IpaB IJIATHUKA NOJATKIB.

[IoBHOTYy Ta CBO€YACHICTb IMOJATKOBUX HAAXOJPKeHb BHU3HAYAlOTbh MPOLECH,
00YMOBJIEHI He TiJIbKU pillleHHSAMH, JiIMU UM O6e3[isJIbHICTIO JIATHUKIB NOAATKIB, ajie U
opraHizaniiHo-aIMiHiICTPaTUBHUMHU Ta TEXHIKO-TeXHOJIOTIYHMMHU ¢akTopamMu. OgHUM i3
Takux GakKTOpiB BUCTyNa€e pe3yJbTaTUBHICTb Ta e(QeKTUBHICTb IOJaTKOBOTO
KOHCYJIbTYBaHHA - Iie Ipouec HaJaHHA YINOBHOBAXEHUMH I[IOJATKOBMMU OpraHaMHU
KOHCYJ/IbTALlid IJIATHUKAM NOJATKIB 3 Pi3HUX NMUTAaHb NOJAaTKOBOr'O 3aKOHOJABCTBAa Ta
ONOJIaTKYBaHHS [2], i opraHi3alliss KOHCYJIbTaTUBHOI (p03’sCHIOBAaJIbHOI) pOGOTHU BUCTYIAE
BaXXJIMBUM IHCTPpYMEHTOM 3axMCTy IpaB IUJIaTHWKA nogatkiB. Kpim Toro, Bapto
BpaxyBaTH, L0 HA CbOTOJHI MOJATKOBE 3aKOHOJLABCTBO YKpalHUM € HEeJOCKOHA/IUM Ta
noTpebye OiNbLI JeTaJbHOTO TJAyMadeHHs, Ke i 0pOpPMJIIOETbCA y BUIJIAAI MOAATKOBOI
KOHCYJ/IbTallil. AJle Ha IpaKTUIli pO3’sICHEHHS], 1110 MiCTATbHCS B OJAaTKOBUX KOHCY/IbTAlliflX,
He 3aBX/H BiANIOBi1al0Th 3aKOHO/IaBCTBY Ta iHTepecaM IJIATHUKIB MOAATKiB. B my6/iuHiN
JiIIbHOCTI Ccy6’eKTiB (iHAHCOBHUX TMPABOBIJHOCUH OKpiM IMPaBOBOr0 3aCTOCYBaHHS
II0JATKOBO-NIPAaBOBUX HOPM, OKpeMy, He MeHII BaXXJIMBY, pOJib BiJirpae IMpaBoBe
TJIyMayeHHsT HOPMAaTHBHUX MPHUIHUCIB nojaTkoBoro mnpasa [3, c¢. 211]. B HaykoBii
JiTepaTypi Bifj3HAYa€eTbCd, 10 MNOLATKOBE KOHCYJIbTYBaHHA 3a YyBeCb Iepioj
He3aJIeXKHOCTI YKpaiHU NPOMILJIO [iBa eTallu CBOI'0 CTAHOBJIEHHA: NIepIIMU eTal — nepion
NO0JaTKOBUX PO3’siICHEHb; APYTUU eTal - MepioJ BJacHe MOAATKOBUX KOHCyJbTauin. /Jlo
dopmanisanii npaBoBOro MexaHi3My MOJAaTKOBOIO KOHCYJbTYBaHHS B YKpaiHi
dyHKIIiOHyBa/IU NOAAaTKOBI pO3’siCHEHHS i, PaKTU4YHO, NOJATKOBI pO3’ICHEHHSI BUCTYIa/Ix
nepuiow GpopMoro NoAAaTKOBOr0 KOHCYJIbTYBaHHS B He3aJslexHik YkpaiHi [4, c. 79].

Bu3HayeHHA NOAATKOBOI KOHCyJbTalil 3akpimseHo y IlogaTkoBoMmy Kogekci
Ykpainu. 3okpeMma, y crarti 14.1.172-1 0pboro KoJeKCy iHAWBiAyaJibHa IOJAaTKOBA
KOHCYJIbTallisi BU3HAYAETHCS SIK PO3’SICHEHHSI KOHTPOJIIOIOYOr0 OpraHy, HaJlaHe MJIAaTHUKY
NOJATKIB I10J0 NMPAaKTUYHOIO BHUKOPUCTAHHA OKpPEMHUX HOPM IOJATKOBOI'O Ta IiHILOTO
3aKOHO/IaBCTBa, KOHTPOJIb 33 JOTPUMAaHHAM KOI0 MOKJ/IaJeHO Ha KOHTPOJIIIOYUU OpraH,
Ta 3apeecTpoBaHe B €JWHOMY PEECTPi IHAMBIAYya/IbHUX MOJATKOBUX KOHCYJbTAlild; Yy
crarti 14.1.173. y3arajpHWO0O4Ya NOJAaTKOBA KOHCYJIbTAllid BU3HAYa€TbhCAd  fAK
ONMPUJIIOJHEHHSI TO3MILii LEeHTPaJbHOTO OpraHy BHUKOHABYOi BJAJM, 10 3a6e3nevye
bopMyBaHHSI Ta peanisdye fAepkaBHy GIiHAHCOBY MOJITUKY, MO0 MNPAKTHYHOTO
BUKOPUCTAHHA OKpPEMHUX HOPM IOJATKOBOIO Ta iHILIOTO 3aKOHOJABCTBA, KOHTPOJIb 3a
JOTPUMaHHAM HAKOrO IOKJAaJeHO Ha KOHTPOJIIYI oOpraHy, INo CkKJajsacad 3a
pe3y/bTaTaMU y3arajJbHeHHs IHAWBiZyaJbHUX NOAATKOBUX KOHCYJIbTALiM, HaJaHUX
KOHTPOJIIOIOYMMHU OpPraHaMM IJIaTHUKaM MOJaTKiB, Ta/abo y pa3i BUSIBJIEHHS 0OCTaBUH,
1110 CBi/{4aTh NP0 HEOJHO3HAYHICTh OKPEMHUX HOPM TaKOT'0 3aKOHO/aBCTBa [1].

3 npuBOAY O3HAaKM HOPMATUBHOCTI, TO MOJATKOBI KOHCYJbTauil HIKOJX He
po3rJisjiaiacad siK HOPMaTUBHO-NPAaBOBUM aKT, OCKiJIbKM BOHU € pPO3’ICHIOBAJbHUMU
aKTaMH, sIKi He nepe/16a4yal0Th CTBOPEHHSI HOBUX HOPMATUBHUX MOJIOXKeHb. OAHAK, 4acTo
NiAHIMAETbCA NUTAHHA 3 MPUBOAY HaJiJIeHHA NOJATKOBHUX KOHCYJbTAallid SAKOCTAMU
aAMIHICTPAaTUBHOTIO aKTy. Tak, Bij3HAaYa€ThCH, 1110 aiMiHICTPaTUBHI aKTU KOHTPOJIIOIYUX
opraHiB y cdepi omnogaTKyBaHHSl € Mi/I3aKOHHUMH, OQIiLiHHUMH, OJJHOCTOPOHHIMHU
pillleHHSAMU BiJMOBiAHUX oOpraHiB i iXx MocaZjoBUX 0ci6, MpPaB0O3acCTOCOBHOIO abo
iHTepnpeTalilHOro 3MicTy, NPUUHATI y 3B’A3Ky i3 peasisanjieo cy6’€KTUBHUX MpaB i
IOPpUJUYHUX O00OB’AA3KIB 0COOM, L0 € IPUAWYHUMHU (paKTaMu il 3MiH y NPaBOBOMY
cTaTyci puAUYHUX i (i3MyHUX 0ci6 ab0 HEMOMXJIMBOCTI BUHHUKHEHHSI Cy0 €KTHBHOIO
npana [5, c. 134].
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[lle ofHMM BaX/IMBUM KPUTEPIEM JJis MOJATKOBUX KOHCYJbTAlid — MyOJIiYHICTh
po3MillleHHs iHpopmMmalii, TOO6TO MNOAATKOBI KOHCyJbTalil MNifgJadraroTb MNyo6JiYHOMY
pPO3MillleHHI0, 10 [I03BOJIsSIE OyAb-AKik 3aljikaBJeHi 0C00i 03HAMOMHUTHUCS 3i 3MicTOM
BiZIIOBIHUX KOHCY/JIbTaTUBHUX akTiB. He € B JgaHoMy BHUINAJKy BUKJIKYEHHAM U
iHAWBiAya/sbHI MOAATKOBI KOHCYJIbTAllil, SiKi, He3Ba)kalouM Ha CBil MNepcoHidpiKoBaHO-
OpiEHTOBAHUM XapaKTep, TaK0oX NepebyBalOTb y NyOJiYHOMY JOCTyHi 3aBASKU CUCTEMI
€IMHOTO PEECTPY IHAUBIAYaTbHUX NOJAaTKOBUX KOHCY/IbTALiH.

JlocuTh BaXXJIKMBOIO € NpobJsieMa iHAUBIAyasti3alii, OCKiJiIbKM BiANOBIIHO 10 CTATTi
52 TlomaTkoBOro kKojekcy YKpaiHM iHJUBiAya/sbHa MOJAaTKOBA KOHCYJbTallis Mae€
IHAMBIlyaJIbHUU XapaKTep i MOXXe BUKOPUCTOBYBATHCH BUKJIIOUHO IJIATHUKOM MOJATKIB,
SAKOMY HaJlaHO TaKy KoHcCyJsbTauilo [1]. To6To, He3BaxkalOyM Ha TOU acCHeKT, L0 3MiCT
iHAMBIlyaJibHOI TMOJATKOBOI KOHCYJibTallii mepebyBae B Myb6JiiuHOMYy JOCTymi, cama
KOHCYJIbTAllisi Ma€ CyTO iHAWBiAya/si3oBaHUM XapaKTep, 110 3yMOBJIIOE MOLIMPEHHS Ii
rapaHTiiiHoi (QyHKLIl BHUKJIIOYHO Ha IJIaTHUKA MOJAATKYy, KWW 3BepTaBCAd 3a TaKOM0
KOHCYJIbTALi€lO.

BoaHouyac nojaTkoBi KOHCysbTalii (iHAMBiAya/bHI YK y3araJibHIO4Yi) HiKOJIK He
3BIJIbHSAJIM TJIATHUKA MOJAATKIB Bif 000B’I3Ky cIJlaTU MOJATKOBOIro 3000B’S3aHHS Ta
MOXJIMBOCTI JJOHapaxXyBaHHS MOJATKOBUX 3000B’13aHb KOHTPOJIIOI0YKMM opraHoM. [lopsana
3 1M, 3 1 ciyna 2021 poxky Habpasiu YMHHOCTI 3MiHU 10 cTaTTi 112 [loaTKOBOTO KOJEKCY
YkpaiHy, IKMMMU [0 OOCTaBWH, L0 3BiJILHAIOTH Bif, piHaHCOBOI BiAMOBiAa/sbLHOCTI 3a
BUMHEHHS IIpaBOIOpPYILIEHb 3aKOHOJABCTBA, KOHTPOJIb 3a JOTPUMAaHHAM SKOIO
NOKJaZleHO Ha KOHTPOJIIOIYI oOpraHd, €, 30KpeMa, BUMHEHHs [JigHHa (Aii ab6o
6e3is/IbHOCTI) 0c06010, fiKa JAisJa y BiANOBiAHOCTI A0 iHAWBiAya/JbHOI MOJATKOBOI
KOHCYyJIbTalil (HaZlaHOi TaKOMY MJIaTHUKY B MAaNepoBikl ab6o eJIeKTPOHHIN popMi 3a YyMOBH,
110 TaKa KOHCYJIbTAllifl 3apeecTpoBaHa B EAMHOMY peeCTpi IHAMBIAYaJIbHUX NOJAATKOBUX
KOHCYJIbTAllill), a60 /10 y3arajJibHIO0UYO0I NOJAaTKOBOI KOHCYJbTallii Ta/abo 0 BHCHOBKY
06’eHaHoI nasaTy, Benukoi [lanatu BepxoBHoro Cyay 11040 3acTOCyBaHHSI HOPMU IIpaBa,
Bi/] IKOT0 B NoJasibllioMy 0yJio BiactynieHo (nn. 112.8.2 [logaTkoBoro kojekcy Ykpainu) [1].

Otxe, cucreMHUM aHazniz HopM [logaTkoBOro Kozgekcy YKpaiHM Ja€ NiJCTaBU
CTBepP/KYBATH, 110 MOJATKOBA KOHCYJIbTAllisl 10 CBOIM MPUPO/i € PaKTUUHO BiAmoBiA/ 10
KOHTPOJIIOIOYOTO IMOJATKOBOIO OpraHy IUIATHUKY IMOJATKIB Ha HMOro 3alMUTaHHHA, dKa
000B’I3KOBO MOBMHHA MICTUTH, KpiM IHIIOro, OGI'PYHTYBaHHsS 3aCTOCyBaHHSI HOPM
MO, ATKOBOI'0 3aKOHOAAaBCTBA TAa BUCHOBOK 3 MUTAaHb IPAKTUYHOI'0 BUKOPUCTAHHA TAKUX
HOpPM 3aKOHO/IaBCTBA L[0JI0 TUX (PAKTUYHUX OOCTAaBUH, SIKi MJIATHUK NOJATKIB 3a3HAYUB,
3BEpPTAIYHMCh 32 OTPUMAHHSAM iHAUBiAya/JbHOTO PO3'ICHEHHS, i TOMY Ba)K/IMBE 3HAYEHHS
Ma€ JOTPUMaHHS [JIATHUKOM BHMOT 1110/10 HaBeJleHHS y 3BepHEeHHI paKTUUHHUX 06CTaBUH
CIpaBU Ta 3a3HA4Y€HHS B YOMY NOJIATA€ NPaKTUYHA HEOOXi/IHICTb OTpUMaHHSA NO0JaTKOBOI
KOHCYJIbTAllil.
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«[IpaBo Ha HaJIe>KHe ypAAYyBaHHA» AK BiJ060pa>keHHs 6a30BOro NpMpoJHbLOro npasa
JIIOAVHM Yy B3a€EMOBiJJHOCHUHAX i3 OpraHamMu nyoJ/1iyHoi BJjaaju

Cnenudiky agMiHicTpaTUBHUX MNpaB 0COOM CydyacHa HaykKa aAMiHICTpaTHBHOIO
IpaBa BU3HA4Ya€ 4Yepe3 KaTeropir «cy6’€eKTUBHI my6JiiyHiI npaBa». KaTeropisa «mpaBo Ha
HaJle>KHe YpSAAYBaHHS» A0Ci IYKA€E CBOE Miclle ii KaTeropiiHO-NMOHATIHHOMY anapaTi: BoHa
AKILO 1 3raZlyeTbCd B HAYKOBUX [JOCJIJPKEHHAX, TO JIMILIE B KOHTEKCTI JOCJi[pKeHHA
IHCTUTYTIB aIMiHICTPaTUBHUX MOCJIYT YU aMiHICTPATUBHUX NIPOLIEAYD.

B cy4acHili BiTUM3HsAHINA JiTepaTypi Cy6’€KTUBHI NyOJIiYHI HpaBa HaWyacTille
K1acuQiKyloTh 3a HampsiIMKaMy MNyO6JiYHUX BiJHOCUMH, B MeXaX SKHUX Bif0OYBa€TbCA iX
peaJiizaliis: nmpaBa, NOB’sI3aHi i3 y4acTi0 rpoMa/idH B yIpaBJliHHI /lep>)KaBHUMU ClIpaBaMH
(akTUBHe Ta NacMBHe BHOOpYe MpaBo, IPaBO Ha y4acTb y 3/iliCHEHHI NpaBoCy /s, IPaBo
Ha y4acTb Y 3/liliCHEHHI 'POMa/ICbKOT0 KOHTPOJIIO, TOI0); IPaBO Ha 3BepHEHHS; NIpaBO Ha
MUpHiI 3i6paHHS; NpaBO HaA CBOOOAYy 006’€¢HaHb; MpaBO Ha JOCTyn A0 My6JivyHOI
inpopmauii; [1, c. 241; 2, c. 117-135; 3, c. 149-171]

CniJibHOIO PUCOI0 3a3HAYEHUX BU/IB Cy0'EKTUBHUX MyOJIIYHUX MIPaB € Te, 10 BOHU
peanisyroTbcsl B my6JiivHO-NIpaBoBii cdepi. [IpoTe ix ax HiAsK He MOXXHa Ha3BaTH CYTO
aAMiHICTpaTUBHUMM Cy0'€KTHBHHMH NpaBaMU ocob6u. 3HAayHA YacTUHA i3 3a3HAYeHUX
BUllle Cy0'€EKTUBHUX MpaB € KOHCTUTYLIMHUMU NpaBaMu (IIpaBO Ha CBOOOJy 3ibpaHb Ta
06’€e/lHaHb, TACUBHE Ta aKTHUBHE BHOOpYe npaBo), abo » BOHU MOXKYTb BCTAHOBJIHOBATUCS
HOpMaMM IHIIMX rajy3ed IpaBa, KpiM aAMIHICTpAaTUBHOIO: TaK, MpaBO Ha AOCTYI [0
ny6siyHoi iHpopmanii abo mpaBo Ha y4yacTb y 3[AiMCHEHHI IpOMaJCbKOTO KOHTPOJIIO
MOXYTb OyTH ejleMeHTaMH, HallpUKJIaJ, eKOJIOTiYHO-IIPaBOBOro CTaTycy ocobu. B Takomy
BUINA/IKy, KaTeropilo «Cy6’€KTHBHI myOJiuHI mpaBa» MOXHa pO3IJAAATH K
3araJibHONPaBOBY, TOOTO TaKy, sIka € CIiJIbHOIO JJf BCiX My6JIiYHO-NpaBOBUX Hayk. BoHa
He BXOJUTh [0 CKJaZy MOHATIMHOrO amapaTy aAMIiHICTPaTMBHOTO IpaBa, a BUKOHYE IO
BiJHOLIEHHIO 10 HOTO METO/0JIOTIYHY Ta THOCEOJIOTIYHY QYHKIL.

Ha Hamy ayMmKy, kaTeropiewr, sfika 6u BijfjoOpaxasia mnpeameTHy crneuudiky Ta
ICTOTHI 03HaKM TraJjiy3i aJAMIHICTPAaTUBHOIO TIpaBa, BH3HAayajJa MOro rajay3eBy
CaMOCTIMHICTh Ta BHUKOPUCTOBYBaJlaChb BUKJIYHO JJis  BiloOpakeHHS  SIBUII]
aZIMiHICTPaTUBHO-NIPAaBOBOI JiMCHOCTI TOBWHHA CTAaTH KaTeropisg «IpaBO Ha HaJeXHe
ypaayBaHHs». [i 3MicT 3akpinsenuii B ct.41 XapTii ocHOBHuX npaB EBpomneiicbkoro Cowsy
[4]. TlpaBo Ha HaJexxHe Yps/JlyBaHHS 3aKpiljieHe B 3aKOHOJABCTBI 6isbLIOCTI
€BPONENCHKUX JlepKaB 1 BBAXKA€TbCA OJJHUM 3 OCHOBHUX NPaB JIIOJHWHY, 10 peasi3yloThCs
y il BifHOCHHaxX 3 ny6JIiYHOI0 a/iMiHicTpali€to [5].

0co6/1MBiCTh 1ILOI'O MpaBa MOJISITAE Yy TOMY, 1[0 BOHO Ma€ YiTKO BU3HAYEHHUU
HOPMaTUBHUM 3MICT, 3aKpilJleHUd B pAfI HOpMaTMBHUX akTiB €C Ta Hamnpamy
6e3nocepeiHbO NMOB’I3aHe 3 peasi3alliel0 MPUHLMUIIIB HaJeXXHOTro ypsayBaHHA. CaMe Lie

112 V Mixuapoauui npaBHu4Yui dopyM. 10 yepsHg 2022 p., M. YepHiB1Ii.




npaBo 3abe3neuyye ePpeKTHUBHY peasisaliilo my6JiyHUX MpaB ocCi6 B aJMiHiCTpaTUBHOMY
npaBi LIJIAXOM 3aKpillVIeHHd NEeBHUX CTAaHZAApPTIB Ta NPUHLUIIB y B3aEMOBIJHOCUHAX
NPUBATHOI 0COOHU 3 OpraHaMu Ny6J1iYHOI aAMiHicTpaIlii.

Ha cpboropHilHiA JeHb NMpaBoO HA HaJleXHe YPAAYBAHHA NPSAMO He 3aKpilieHe y
BiTUM3HSHOMY 3aKOHO/IAaBCTBI, i HaBiTh A/ KpaiH EC Taka HOpMa € TaK 3BAHUM «M SIKUM
npaBoM», TOOTO Ma€ peKOMeHJaliMHUK XapakTep. AjJie BOHO HaOyBaE 0COOGJMBOIO
IPAaKTUYHOTO Ta TEeOPEeTUYHOI0 3HAaYeHHA B KOHTEKCTiI €BpoIleisalnii yKpalHCbKOro
aJIMiHICTpaTUBHOIrO IpaBa Ta NePCHEeKTHUB YJEHCTBA HAlIOl Jep»aBU y EBponencbKOMY
Corosi.

BapTo 3a3HayuTH, 10 YaCTUHA HOPMATUBHUX aKTiB aJMIHICTpaTUBHOrO IpaBa
NpsIMO YU OIIOCEPEIKOBAHO PeryJitoe 3abe3nedyeHHs IpaBa 0COOM Ha HaJleXKHe ypsAAyBaHHA
Ta JOTPUMaHHA MPUHLMIIB HaJeXHOro ypAAyBaHHA. lle, HaNpUK/Iaz, IOJIOXKEHHHA
Kozekcy aaMIiHICTpaTUBHOIO CyZJOYMHCTBA WL0J0 NPUHLUIIB CYJOYUHCTBA Ta
npoluecyaJbHUX IpaB 0Cib, nosoxxeHH 3akoHiB «[Ipo agMinicTpaTuBHI nocayru» ta «Ilpo
aAMIiHICTpAaTUBHI mpoueAypu», HAKUMU BCTAHOBJKWWTHLCA MNPUHUUNKA Ta TapaHTii
JOTpUMaHHSl 3acaj, HaJIeXXHOTro ypsAyBaHHSA B Ipoleci peasizauii npaB ocobu y
BilHOCMHaX i3 cy6’ekTaMu ny6JiyHOI ajMiHicTpanii, Ta iH. Takum 4YuHOM, i3
3aCTOCYyBaHHAM KaTeropii «1paBo Ha HaJlexHe ypAAyBaHHA» Ma€ Micle AOCUTb TUIIOBA
JJIS Cy4aCHOT0 BiTYM3HAHOIO a[MiHICTPAaTUBHOIO IIpaBa CUTYyaLid, KOJHU 3aKOHOLABCTBO
«ije momnepeny» HayKH, UIAXOM BIPOB3aJPKEHHH HOPMATUBHOIO peryJiloBaHHA
aKTyaJJbHUX Ta HEOOXiAHUX [AJ PO3BUTKY Cy4aCHOTO CYCHiJIbCTBA afMiHICTpaTUBHO-
paBoOBUX BifHOCHUH. [IpAMO He 3aKpilJIlOI0YM NpPaBO HA HaJeXHe YpAAYBaHHA HAK
3aKOHOZ@BYMM TepMiH, BITYM3HAHMU 3aKOHOZABelb IIJIKOM IepeJaB MOro Ayx Ta
LiHHICHe 3HA4YeHH4 B NPOLleCi peryjoBaHHA aIMiHICTPaTUBHUX IIPABOBIJHOCHH.

B Hayui K aiMiHICTpaTUBHOIO IIpaBa KaTeropid «IIpaBo Ha HaJIeXXHe ypALyBaHHA»
Joci 1ykae CBO€ Micue ii KaTeropiiHo-moHsATiHHOMY amaparti. [I[paBo Ha HaJiexxHe
YPAAYBAHHA AKIIO 1 3rafjyeETbCAd B HAYKOBUX JOCJIPKEHHAX, TO JIMIIE B KOHTEKCTI
JOCJIPKEeHHA IHCTUTYTIB aiMIHICTPaTUBHUX MOCIAYT Y¥ JMIHICTPAaTUBHUX NPOLEAYDP.

Ha mnHamy payMKy, KaTeropisa «IpaBO Ha HaJlexXHe ypAAyBaHHA» 1 € Ti€w
OKPEMOHAYKOBOI0 KaTeropi€l, sika BH3HA4Ya€ CyTb aJMiHICTPaTUBHUX INpaB OCOOHU.
Buxondayuy i3 TOro, 1m0 cy4yacHe aJMiHICTpaTHBHe NpPaBO MOXHAa BU3HAYUTH fIK rajay3b
npaBa, fiKa peryJie€ CyCHiJibHIi BiJHOCUHH, NOB’I3aHi i3 3/iliICHEHHM BHKOHAaBYO-
pO3NOpAAYMX Ta OpraHisauliiHUX QYHKUiA My6/i4HOI BJaAu, COPSIMOBAaHUX Ha 3axMCT i
3abe3neyeHHs npaB i cBo6oA Pi3UYHUX i IOPUAUYHUX OCib, a TaKOXK Ha 3abe3neyeHHs
$yHKLIOHYBaHHS MeXaHi3My Jep:KaBW Ta iHIIMUX MyOJIYHUX iHCTUTYTIB, 3MiCT Ta 06cAT
KaTeropii «IpaBO Ha HaJieXKHe YpsyBaHHS» LIJIKOM BifjoOpa)ka€ CyTb Ta LiHHiCHO-
CBITOI/IAZHI 3acajMu yCiX Cy4YaCHUX aJMiHICTpaTUBHUX IPaBOBiJHOCUH, a He TIJIbBKHU
aZIMIHICTPaTUBHUX NPOLEAYP, CYAOYUHCTBA TA aMIHICTPAaTUBHUX MTOCYT.

30KpeMa, BaXXJIMBe 3HAaYeHHs IIpaBa Ha HaJleXXKHe ypsAAyBaHHSA NiJAKPeCaETHCA i
JUISl PO3BUTKY IHCTUTYTY Jlep>KaBHOI CJy:K0H, /e 1oro 3Ha4YeHHs MOJISIra€ y JOTPUMaHHI
Jlep>KaBHUMHU CAY>KO0BLSMU MpaB iHAMBIAIB MiJ yac HaJlaHHSA SAKICHUX aMiHiCTpaTUBHUX
[OCAYr Ta BUKOPUCTAHHIO YITKUX YIpPaBJAIHCbKUX MeETOJIB, a 3alpoBaJKeHHHA
€BPONENCbKUX MNPUHUMMIB i CTaHAAPTIB Jiep>kaBHOi Cay»k6U B YKpaiHi BBaXKaeTbCs
HEBiZ'€EMHOI0 YMOBOIO JOCATHEHHS piBHA aJMiHiCTpaTUBHOI 3JaTHOCTI OpraHiB
BUKOHABYOi  BJIaJM, HeobxigHOro gns  QyHKUiOHYyBaHHA B  EBpomnelcbKoMy
aJiMiHicTpaTUBHOMY MpocTopi. B nepcrnekTUBi NpONOHYETbCS PO3pOOUTH KOAHUPiKOBaHUM
HOPMaTHMBHO-NIPaBOBUM aKT - KoJekc HasieXHOlI ynpaBJiHCbKOI NOBEAIHKHU [ep:KaBHUX
CyKO0BLIB, IKUM CTaB 64 CBOEPIHUM QYHJaMEHTOM NMPABOBIZJHOCHH OpraHiB my6J1iuHOI
BJIAZi 3 IPUBAaTHUMHU ocobamH [6, c. 123-124].
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€AVMHUMN IHCTUTYT aAMIiHICTPAaTUBHOIO MpaBa, e KaTeropisd «IpaBO Ha HaJexHe
ypAAYBaHHA» He 3TraJyETbCA B3araji — e iHCTUTYT aJMiHICTpaTUBHOI BiZiNIOBi{aJIbHOCTI.
lle He AUMBHO 3 oOrJa44y Ha Te, L0 aJMiHICTPAaTUBHO-JEJIiKTHe IpaBO IPOJOBXKYE
3aJIMIIATUCh HAWOINbII «paAsHCbKUM» IHCTUTYyTOM rany3i. YuHHuii Kogekc mnpo
aZAMiHICTpaTHBHI MpaBONOPYILIEHHS L[IJIKOM Bifjobpaka€e 1iHHICHO-CBITOTJ/ISAIHI OPiEHTHUPHU
BiZIHOCUH 0CO0M i JAep:kaBH, sKi icHyBaau B 1984 poni - Ha 4yac npuitHaTTa Kogekcy.
BpaxoBytouu Te, 1110 a6COII0THA GiJIbIIICTD CIIpaB NPO aAMiHICTpAaTHBHI IPaBONOPYILIEHHSA
pO3rJIAIAa€EThCA B M03aCyJL0BOMY MOPSAAKY, @ NOBHOBaXXEHHS MO NMPUTATHEHHIO 0Ci06 [0
aAMIHICTPAaTUBHOI BIiJNOBIJAJBHOCTI € YAaCTUHOK KOMIIeTeHLii OpraHiB BUKOHABYOI
BJaAX 1 MiclleBOro CcaMOBpSIyBaHHS, sKa 3[iMCHIOETbCA B MeXax peaJiisalii HUMHU
KOHTPOJIbHO-HArJIA0BUX QYHKIIiH, ypaxyBaHHA B IX JilJIbHOCTI [IpaBa 0COOM Ha HaJlexHe
ypAAYyBaHHS BOAYA€ETHCA AKILO HEe HEOOXiJTHUM, TO OaXKaHUM.

OTxe, KaTeropia «IpaBa JIIOAMHUA Ha HaJleXKHe YypAAyBaHHA» 1 € Tiew
OKpPEMOHAyKOBOI0 KaTeropi€r, ska BijoOpa)ka€ 3MiCT TakK 3BaHUX «aJMiHICTPaTHUBHUX
npaB ocobu». Il 3micT Ta o06car Bisirpae BH3HauanbHy posib Npud  GOpMyBaHHI
aZIMiHICTPAaTHBHO-NIPABOBOI'0 CTATyCy 0COOU: ii mpaB, 060B’A3KiB Ta rapaHTikl mig 4dac
BiJIHOCHH i3 cy6’ekTaMu Nmy6Ji4yHOI afMiHicTpawii.

CIIMCOK BUKOPUCTAHUX JpKepeJl

1. 3aranbHe ajgMiHicTpaTuBHe npaBo: NiapydyHUk /I'punenko I.C.,, MeabHuk P.C,,
[IyxTenpbka A. A. Ta iH1ui; 3a 3ar. peg, I. C. 'punenka. K.: OpinkoM InTep, 2015. 568 c.

2. ApMiHicTpaTuBHe mnpaBo YKpaiHW. [loBHMM Kypc: MNiJpydHUK. 3a peJ.
B.lanynbka, O. IIpaBoTopoBoi. Buganua Ttpere. KuiB: AkazeMia aJMiHiCTpaTHBHO-
npaBoOBUX HayK, 2020. 466 c.

3. ApaMiHicTpaTuBHe mpaBo Ykpainu. [loBHUH Kypc : niapyyHuk / B. ['anyHbKo,
I1. fixTieBcbkuy, 0. KyspMeHko Ta iH.; 3a pen. B. l'anynbka, O. [IpaBoTopoBoi. Buganusa
TpeTe. Xepcon: OJIAI-TIJTIOC, 2020. 584 c.

4. Xaprtia ocHOBHUX npaB E€EBponercbkoro Cow3sy Big 7.12.2000p. URL:
https://zakon.rada.gov.ua/laws/show/994 524?lang=uk#Text

5. 12 Principles of Good Governance. Council of Europe - official web-portal. URL:
https://www.coe. int/en/web/good-governance/12-principles

6. ['mazyn O. IlpaBo Ha HajexxkHe ynpaBJiHHA: CyTHICTb Ta IepCleKTUBU
BIPOB3/P)KEHHSI B  KOHTEKCTi pedopMyBaHHS IHCTUTYTY /[iep>KaBHOI  CJIyXOH.
IlionpuemHuymeo, 2ocnodapcmeo i npaso. 2017. N29. C. 120-124.

Binockypcvka O.B., Kk.w.H, doy,
doyenmka Kagedpu ny6aiuHO20
npas tpuduuyHo2o dakyabmemy
YHY imeHi Opia Pedvkosuua

KoHcTUTyLiliHE NpaBoO Ha OCBITY B yMOBaX BOEHHOI'O CTaHy B YKpaiHi

Ha cboroziHi, B yMoBax BOEHHOTO CTaHy B YKpaiHi, iCTOTHO BaXX/IMBUM € BU3HAHHHA
IOPUAVYHOIO CHIJIBHOTOI Ta YKPAIHCBKUM CYCIiJIbCTBOM BaroMoCTi peaJIbHOI'O BTiJIEHHS
KOHCTUTYLIIMHOTO MNpaBa JIJWUHU Ha OCBITYy Ta HEOOXiJHOCTI 3aXMCTy TakKOro Inpasa.
CyTTeBUM PaKTOpPOM Ha KOPUCTb LbOTO CAYIYeE Te, 10 aKTHYHA peaJsiizalisf mpaBa Ha
OCBITY 3HAYHOIO0 MipOI0 BU3HAYAETHCA CYCHIJIbHUM YCBiIOMJIEHHAM Ta BU3HAHHA TAKOI'O
npaBa fIK HOPUAMKO-coLia/ibHOI LiHHOCTI. Haa3Bu4aliHOI 3HAYMMOCTI Ma€ pO3yMiHHA
icTUHHOCTI MpaBa Ha OCBITY fIK KaTeropii, Aka cjyryBaJia 6 MeT0/0JI0Ti4YHOI0 OCHOBOIO 51
JOCTiPKeHHS MeXaHi3My KOHCTUTYLiMHO-IPaBOBOr0 3abe3nedyeHHs NpaBa Ha OCBITY B
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yMOBax BOEHHOTO cTaHy. Heob6xiiHICTb JOC/IiI>KEHHSI KOHCTUTYIiIMHOT0 paBa Ha OCBITY B
yMOBax BOEHHOTO CTaHy B YKpaiHi 3yMoBJieHa NOTpe6baMHU NpPaKTUKU CbOTOJEHHS Ta
BiZICYyTHICTIO HAYKOBUX JOCJIiP)KEHb Y BITUM3HSAHINA OPUAUYHIN HaYILi.

A. bBoiiko HaroJiouye, 10 «3a [IOIOMOTOK OCBITH Bif0OYBa€TbCAd MpoOIEC
CTAaHOBJIEHHSI OCOOMCTOCTI SIK CyCHJIbHOI iCTOTH, 3AIMCHIOETbCA 1i couiasisanis, ToO6TO
IPOXOAUTH IpoLec i pe3yJbTaT 3aCBOEHHA U AaKTUBHOIO BiATBOPEHHS JIIOJUHOIO
COIiaJIbHO-KYJIbTYPHOT'O [JIOCBiZly (3HaHb, I[iHHOCTEH, HOPM, TpPaJMLiii) HAa OCHOBI II
JMisSIIBHOCTI, CHiJIKyBaHHSA 1 BigHocuH» [1, c. 834]. 3106yTTA NmeBHOI OCBITH rapaHTYe€
JIIOAWHI JYXOBHMH, KYyJbTYPHUM PO3BUTOK, HabyTTA npodeciiHUX 3HaHb, yMiHb Ta
HAaBHUYOK, MOXJIMBICTb iX peasi3dalii B MalOyTHbOMY, 3pELITO0, CIPUSE 3aJ0BOJIEHHIO
NoTpe6 y MOBHOLIHHUX, TiJHUX yMoBax XUTTA. O. MeJbHUYYK 3ayBaxkye, 110 «Y
3abe3neveHHi [paBa Ha OCBITY BUPaXalOTbCA Ta NOEAHYOTHCA IPUBATHUN Ta MyO6iYHUN
iHTepecy, gKi JalOTh 3MOrY, 3 OJHOTO OOKY, BU3HAaBaTH i 3axMLIATH MPaBO KOXHOTO Ha
peasi3anilo Takol MOXJIUBOCTI, a 3 IHIIOrO, rapaHTyBaTU I1i HaJIEXKHICTb BCbOMY
cycnisibcTBY. Take opraHiyHe CIoJiydeHHs MyO6JIiYHOrO Ta MPUBATHOrO iHTEPECIiB y AaHIU
cdepi 06YMOBJIIOETbCA BAXK/IMUBICTIO MOTPEOU y 3100YTTi OCBITU 3 METOK rapMOHIHHOIO
PO3BUTKY KOHKPETHOI JIIOAWHHY, Jlep>KaBU Ta CyCIJIbCTBA 3arajom» [2, c. 96]. logamo, 1o
OCBiTa Ha CbOTOAHI NOBUHHA BUCTYINATH OAHIEI 3 HANOI/bIIMX iHBECTULIN B Jep>KaBi, 1110
nifiiarae nNocTiiHii TpaHcpopmManii Ta copusiTUMe BCe6iYHOMY PO3BUTKY BiANOBiLa/IbHOI
0COGHUCTOCTI, KA JliITUMe SIK iIHHOBATOp Y pi3HUX cdepax CyCHiJIbHOrO XKUTTS.

Ct. 3 3akony Ykpainu «IIpo ocBiTy» 3aKpilJIIO€E MOJIOXKEHHS NIPO Te, 0 «KoxxeH Mae
IpaBO Ha fKICHY Ta JOCTyHHYy OCBiTy... HixTo He Moxe O6yTH oOMeXeHUH y NpaBi Ha
3/1006yTTS OCBiTH... [[paBO Ha OCBiTy He MO)Ke 6yTHU 0OMeKeHe 3aKOHOM...» [3]. Ha »kasb,
CbOTOZIEHHS B YKpalHi CBIUMTH PO Te, 0 JeMOKpPaTHU4YHe CyCIiJIbCTBO HE MOXe iCHyBaTH
6e3 BUMYILIEHUX 0OMeXXeHb KOHCTUTYI[IMHOIr0 MpaBa Ha OCBITY B yMOBaX BOEHHOT'O CTaHY.
BignoBigHo g0 cT. 1 3akoHy YKpainu «IIpo npaBoBUM peKUM BOEHHOTO CTaHY», KBOEHHUU
CTaH - Lle 0COOJIMBUU MpPaBOBUU peXUM, 110 BBOAUTHCA B YKpaiHi a6bo B okpeMux ii
MiCLIeBOCTSIX Yy pa3i 30poiHOi arpecii 4M 3arpo3u Hamajay, HebOe3NeKd Jep>KaBHIN
He3a/Ie)KHOCTI YKpaiHu, ii TepuTopiasbHiM wijJicHOCTI Ta nepeabadyae HaJaHHSA
BiZIMOBIHMM OpraHaM /Jep:KaBHOI BJIaZd, BiMCbKOBOMY KOMaHJAYBaHHIO, BilCbKOBUM
aJIMiHicTpaLisiM Ta opraHaM MiCLeBOro CaMOBpSiAyBaHHSI IOBHOBa)KEHb, HEOOXiAHUX [JI
BifIBepHEHHS 3arposH, BiJiciui 30poiiHoI arpecii Ta 3abe3neyeHHs HalliOHAJbHOI 6e3neKHy,
YCYHEHHSI 3arpo3u Hebe3lNeKu Jep>KaBHiM He3asexxHOCTi Ykpainu, ii TepuTopiaibHii
L[IJIICHOCTI, a TaKO>X TUMYacoBe, 3yMOBJIEHE 3aTP03010, 0OMEeXXeHHSI KOHCTUTYILiMHUX MPaB
i cBobon JOAMHU | TpOMaZisHUHA Ta NMpaB i 3aKOHHUX iHTepeciB IOPUJUYHHUX OCib i3
3a3HaYeHHSIM CTPOKY il [ux o6MexkeHb» [4]. 3 neplIMX AHIB BBe/IeHHSI BOEHHOTO CTaHy B
Ykpaini 3400yBayi OCBITU BTpaTHU/IM MOXJIUBICTb HaB4YaTUCA. BTiM po6oTa HaBYa/bHUX
3aKJa/liB Z0BOJII WIBUAKO BiJHOBUJIACS, X04a [Jis 6araTboX OCBITHIX YCTaHOB CKJIAJMCh
HEeCHPUATIMBI yMOBH [1Jis1 HOBHOLLIHHOTO QPYHKIiOHYBaHHS.

fAK110 NpoBeCcTH HAyKOBUH aHaJ/1i3 HOPMAaTUBHO-NIPAaBOBOI'0 PeryJIlOBaHHSA IpaBa Ha
OCBITY B YMOBax BOEHHOIO CTaHy, TO AOLIJIbHO 3BEPHYTH yBary, 10 3aKOHOM YKpaiHU
«[Ipo opraHizayiro TpyZoBUX BiJHOCUH B yMOBAaX BOEHHOIO CTAaHy» BHECEHi 3MiHHU 10
3akoHy Ykpainu «IIpo ocBiTy», a came J0mOBHeHO cTaTTel 57-1 1[0/0 Aep>KaBHUX
rapaHTil miJi 4ac BOEHHOTO CTaHy. 30KpeMa, «3/100yBayaM OCBITH, MpalliBHUKaM 3aKJa/iB
OCBITH, YCTAHOB OCBITHM, HAayKOBUX YCTAHOB, IIiJj 4aC BOEHHOTO CTaHy TrapaHTY€ETbCH:
opraHisaliisi OCBiTHbOI0 NpolLecy B JUCTaHLiHHIN ¢opMi abo B 6yAb-sKil iHwWiKA ¢opmi, 110
€ Halbisbll Oe3Me4YHOl [Jil WOTO YYaCHUKIB, 30epekeHHs BUIIATH CTUINEH[il, Micle
NpoXKUBaHHSA (MaHCiOH, TYPTOXXKHUTOK TOIO) Ta 3abe3mneyeHHs XapuyyBaHHAM (y pasi
notpebu)» [3]. 3abe3neyeHHs] BKa3aHUX rapaHTil MOK/IAJA€ThCS, 30KpeMa, Ha OpraHU
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BUKOHABYOI BJIaZ|1, OPraHU BiMCbKOBOTI'0 KOMaHAYBaHHS, BIUCbKOBI, BINCbKOBO-I[UBIJIbHI
aZMiHicTpanii, opraHu MicCL,eBOro CaMOBpPSAAYBaHHA, 3aKJjaJd OCBITH, YCTAHOBU OCBITH,
HayKOBi YCTAaHOBHY, iX 3aCHOBHUKIB.

B cBoro yepry, MiHicTepcTBO OCBITH Ta HayKH YKpaiHU y MexXKax CBOIX IOBHOBAaXX€Hb
Ma€E MOXJIMBICTb KOperyBaTH yMOBH HaBYaJbHOTO MpPOLECy, LLJIAXOM MNPUUHATTA
BiiMOBiJHMX HaKa3iB YU peKOMeHJallii 3 MeTOW CTBOPEHHS 6e3MeYHOro OCBITHbLOTO
cepefoBulia. Tak, 28 6epe3nsa 2022 poky, 6yB mignucaHui Haka3 Ne274 «IIpo pgesaki
NUTAHHS OpraHisanil 3400yTTs 3arajbHOI cepeHbOI OCBITH Ta OCBITHBOT'O MPOLECY B
yMOBax BOEHHOTO CTaHy B YKpaiHi» [5], skuil pery/toe 3abe3nedeHHsI Ta Ooprasisariito
opraHaMu ynpaBJiHHS y chepi OCBITH MiClleBUX OpraHiB BUKOHABYOl BJaJW, OpraHaMHu
MiCLleBOI'0 CaMOBps/lyBaHHS, 30KpeMa, B MiJNOpAAKYBaHHI IKMX NepebyBalOTh 3aKJaJAU
3arajibHOi cepeJHbOI OCBITH Ta iHLII yCTaHOBU OCBITH. flk 6a4MMoO, HaBiTb B yMOBax
BOEHHOI'0 CTaHy B YKpaiHi aKTMBHO BIIPOBA/PKYHOTbCH PI3HOTO POAY IHILiaTUBH, fKI
JIO3BOJISIIOTh MPOJ0BXKYBAaTH OCBITHIN NpoLecC 3a AepKaBHUMHU CTaHJAPTaMHU Ta OCBITHIMU
nporpaMamMu Ykpainu. PazoM 3 TuM, Ha Hally AyMKy, caMme MiHicCTepCTBO OCBITHU i HayKu
YkpaiHU B yMOBax BOEHHOrO CTaHy NOBMHHO BHU3HAuyaTH Ta KOHKpPETU3yBaTH (GpOpMHU
HaBYaHHA y 3aKJ/J1aJaxX OCBITHU BiANOBIJHUX perioHiB YKpaiHu. [logcHIOETBCA e TUM, 11O
MiHicTepcTBO OCBiTM i Hayku YKpaiHU SIK IeHTpaJilbHUM OpraH BUKOHABYOi BJIaJU
nepebyBae y TiCHOMy B3aEMO3B’I3Ky 3 MiHicTepcTBOM 060poHM YKpaiHU Ta
MiHicTepcTBOM BHYTpIllHIX cOopaB YKpaiHM i BoJoZi€ AeTanbHOK0 iHdOpMaLilo A5
NPUNHATTS TaKUX PillleHb.
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OCBITHBOI'0O IPOLECY B YMOBAaX BOEHHOTO CTaHy B YKpaiHi : Haka3 MiHicTepcTBa 0OCBiTH i
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umovah-voyennogo-stanu-v-ukrayini (fata 3BepHeHHs 13.05.2022)

MeseHko 0.B, K.10.H, doy.,
doyeHmka Kagedpu ny6aiYHO20
npasa wpuduyHo2o HakKyabmemy
YHY imeni FOpist @edvkosuua

IIcuxoJs10ro-npaBoBa CYTHICTbh Ta 03HAKU MAaCOBUAHOI NOBEAIHKM:
TpaHcdopManiiHMH NOrAaj Kpi3b NpU3My BiliHH

3 MOMEHTy CBOrO HapoO/pPKeHHs KO)XHa JIlOJMHA IepebyBae y BifnoBigHOMY
CYyCHIJIbHOMY CepeoBHIlLi, PO3BUBAETHCA, Mi3HAE CBIT i BUXOBYEThCA Y PI3HUX COLiaJIbHUX
rpynax. Jltoau, fiKki CTaHOBJSATb HAWOJIMXKYe OTOUYEHHs 0cobu (6aTbkH, poaudi, Apysi),

116 V Mixuapoauui npaBHuYui dopyM. 10 yepsHg 2022 p., M. YepHiB1Ii.



https://zakon.rada.gov.ua/laws/show/2145-19#n2385
https://zakon.rada.gov.ua/laws/show/389-19#Text
https://mon.gov.ua/ua/npa/pro-deyaki-pitannya-organizaciyi-zdobuttya-zagalnoyi-serednoyi-osviti-ta-osvitnogo-procesu-v-umovah-voyennogo-stanu-v-ukrayini
https://mon.gov.ua/ua/npa/pro-deyaki-pitannya-organizaciyi-zdobuttya-zagalnoyi-serednoyi-osviti-ta-osvitnogo-procesu-v-umovah-voyennogo-stanu-v-ukrayini
https://mon.gov.ua/ua/npa/pro-deyaki-pitannya-organizaciyi-zdobuttya-zagalnoyi-serednoyi-osviti-ta-osvitnogo-procesu-v-umovah-voyennogo-stanu-v-ukrayini

BUKOHYIOTb 6araTo QyHKLil (6aThbKU 0A0 AUTUHU MOXYTb OYTH OJHOYACHO APY3SIMH,
YYUTEJNSIMHA, BUXOBAaTeJsSIMHU), i B PiBHIM Mipi BOHM MOXYTb OJHAKOBO BHKOHYBATH IIi
dyHKLII abo nepebupaTyh Ha cebe BCi PyHKIIii abCcoOTHO 6€3KOITOBHO. TUM caMuM
KOXXeH 3 poJUyYiB MOKe JaTU iHAMBIZOBI B IpoLeci conjanizanii 10Ch yHiKaJbHe, L0
3laTeH JaTU TibKU BiH. IlpeAcTaBHUKMU aAMiHICTpauii HaBYaJbHOTO 3aKJaAy,
rpoMa/iICbKUX OpraHisalii, ycTaHOB, NapTiH, 3aco6iB MacoBoi iHpopMalil, epKBHA TaK0X
MaloTh 6e3mocepeHiil BIJIMB Ha iHAWBIAA i ioro noBeAiHKy. OfHaK, ciBOpans 3 TAKUMU
Cy6’€eKTaMM € MeHII TPUBaJIOK, BIJIUB — CJAOUIWH, BUKOHAHHS QYHKIiM - 3a rPOLIOBY
BUHaropoZy. Taka cuHeprifi BIJIMBY (GOpPMyE JIIOACbKY IOBEZiHKY, siKa € 006'€KTOM
COLIiaJIbHOTO, TPOMAJCbKOr0 KOHTPOJIO, a MoJeJi TMOBeAiHKHM QOpPMYIOTbCA Ta
3aKpiIJIIOI0ThCS BIPOJIOBXK MPOIECiB coljiasnizalii oco6u. OcobMBOCTI NOBeAiHKU 6araTo
B 4YOMy 3ajiexkaTh BiJ TOro, umo ocoba Jiie HEMOBOU B CUMBOJIIMHOMY OTOYEHHI i
HaMaraeTbcs MOBOJUTU cebe caMe Tak, K Bif Hel 4eKaloThb, IKOWO il XO4yTb 06aYMTH. 3
iHIIOrO0 60Ky MM He MOXXeMO irHOpyBaTH NMPUPOAY JIIOAUHHY, ii 3[1i0HOCTI, 1110 B NeBHiN Mipi
TaKO> BU3HAYaE il CTU/Ib )KUTTS, IOBEJIiHKY, TOTPEOH.

TakMM 4YMHOM, IMOJIIKOMIOHEHTHICTb, a BifATaK i CKJaAHICTb JIIOJCbKOTO »XUTTH,
3yMOBJIEHI NponecaMd NepBUHHOI Ta NOJAJbIIMX eTamiB coliasizalii, JAeTepMiHYIOTb
AMPY3UBHICTb AeTepMiHaliliHOI chepu MoBeiHKY iHAMBIAA [1].

B3arasi, nmoBejiHKa JIOAWUHY, 9K OJWH 3 BUJAIB JIIOACbKOI JiAJIBHOCTI, CHpsAMOBaHa
He JiMlle Ha O6e3mocepefHE 33/J0BOJIEHHs pi3HUX MNOTpe6, a W cHOpsIMOBaHa Ha
3a/I0BOJIEHHSI NEeBHUX iHTepeciB (CycHniJIbHUX, Jep:KaBHUX, OCOOMCTHUX, HalliOHaJbHUX
Towo). BoHa € 30BHILIHBOI CHUCTEMOIO [ii, B OCHOBY $IKOI INOKJaJEeHO BHYTPillIHI
NparHeHHs JIIOJWHY, PO 10 HEOJAHOPA30BO HAT0JIOIYBaJIOCHd B OPUAUYHIN JiTepaTypi.

ConyianbHUM XapaKTep MOBeAIHKU BU3HAYAETBHCA SK CYKYNHICTh MEBHUX AiH, 110
BUKJ/IMKAIOTb 3MiHM Y HABKOJIMIIHbOMY CBIiTi 4YM y caMOMy Cy6’€KTi. BaxxJiuBUM € Te, 1110 Ha
NepLUIoMy Micli TYT 3HaXOAUThCS caMe CyCIiJibHA L[iHHICTb il cy6’ekTa. besnocepeaHe
3BEpHEHHS /10 0CJIi/PKeHH CYCIiJIbHO KOPHUCHOI OBeAiHKU y cdepi nmpaBa cJij BBaXKaTH
XapaKTEpPHOK PHUCOI Cy4yaCHOro YKpalHCbKOro mpaBo3HaBcTBa. lle moB’s3aHo 3
N0XKBaBJIEHHSIM MPOLECIiB Y/JOCKOHaJieHHsI Ta 30arayeHHs MeTO/I0JIOTIYHHUX OCHOB B
IOPUAMYHIN Hayli, yHUKHEHHSIM TPAJUL[iIMHO JOTMAaTUYHUX TPAKTYBaHb MPAaBOBUX
Kareropi, ¢eTulnnsalii HOPMAaTUBHOIO BIVIMBY Je€pXXaBU Ha IMOBEAIHKY JIIOJEH,
HeOoOXi/HICTI0O BUBYEHHS «IpaBa B Ail», B JWHAMIlli, po3IJ/siZy BCbOTO Mpoliecy Jii npasa.
[2].

AJie TpanJiSeETbCA TaK, 110 3a MEBHUX 00CTaBUH, 0coba 3 Pi3HUX MPUYUH NepecTae
3BepTaTH yBary Ha coljia/ibHe OTOYEHHS, Ha IPUMHATI B CYyCIIJIbCTBI CTaHJAPTH i NpaBUJIa
noBeiiHkU. TpaHcPOPMYIOTHCS He TiJIbKU 0COOJIMBOCTI Mepediry ncUxivyHoi AiIbHOCTI, a
W fii, BUMHKM, NOBeAiHKa B UisioMmy. OfuH i3 Takux NpUKIAAIB - MacoBujHa (B
aHIJIOMOBHIH JliTepaTypi - M03aKoJIeKTUBHA) NMOBeJAiHKA, CIpUYMHEHA NepebyBaHHAM Yy
BeJIMKUX, K [IPaBUJI0, HEOPTraHi30BaHUX I'pynax JJeH.

CyyacHi HaykoBIi cnpob6yBajd acUMIiJIOBAaTH iCHyrO4i T/yMadyeHHS TEpPMiHy Ta
BU/IVIMJIM HAUNIOUIKMPEHiIli KOHTEKCTU BXXUBAHHS MOHATTSA «Maca (K)». [HIIMMU c0BaMy,
Maca MOXe pO3yMiTUcH:

- sIK HATOBII, MOTPAIJISIIOUM JI0 IKOTO, HaBiTh cdopMOBaHa 0COGUCTICTb (BUXOBaHA
1 ocBiyeHa JIlO/IUHA) BTpavya€ 3JaTHICTb pO3CyAJMBO MipKyBaTH Ta Mifnaja€e mij BIJIUB
NPUMITHUBHUX NPUCTPACTEN Ta MOYYTTHA CTAaJAHOCTI;

— K MHO>KUHHICTb IepeCciYyHUX I'pOMa/sH;

- 9K HeiMpepeHIiloBaHa MHOXKHWHHICTD JIIOJIeH, )KUTTEiSIIbHICTb IKUX IPOXOAUTh
y Mexax iHAyCTpiaJbHOI KyJIbTYpPH 3i CTaHJaPTU30BAHUM BUPOOHUI[TBOM i CIIO>KUBAHHSM;
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- K MHOXUHHICTb JIIOJeH, y SIKMX CXO0Xi abo W cCHiJibHI CMakH, ILiHHOCTI,
MEHTaJIbHICTb, CpOpMOBaHA FOMOT€HHUM iHPOpMaliiHO-KOMYHiKallikHUM MPOCTOPOM;

- fK BeJIMKa TIpyna JiloJeH, y MexaxX $KOI MiJ, BIJINBOM ICUXOJIOTIYHUX
3aKOHOMipHOCTel (QYHKLIOHYBaHHA CHIJIbHOT OKpeMi IHAMBIAM [0 NeBHOI Mipu
BTpa4alOTb CBOIO iHJAMBiZya/bHICTb i 3aBASKM B3aEMHOMY BIIJIMBY HAaOYyBalOTbh CXOXKHUX
NOYYTTiB, BOJIbOBUX PYXiB, CBITOIJIAAHUX NMO3UIIH TOLLO;

- 4K Trpyla JIOAeW, 10 BUPI3HAKTHCA HEBIrJIaCTBOM, HEOCBIYEHICTIO,
HEBHUXOBaHicTIO [3,4].

3arajsibHa CBiTOBa TE€H/€HLisl OCTAHHIX POKIB CBIYUTDH PO 3pPOCTAaHHA HACUJIbCTBA
Ta eKCTPEeMi3My B CyCHiJIbCTBI, a, HAapUKJa/l, NOBeJiHKa (paHaTiB, B3araji Ma€e BiiBEepTO
arpecMBHUU | NpPOTHUIIpAaBHUM XapakTep. Po3slmapyBaHHA CycHizibcTBa Ha COLia/JIbHO-
NOJIITUYHOMY, KyJIbTYPHOMY, peJIiriiHOMY Ta eKOHOMIYHOMY I'PYHTI IPU3BOAUTH [0 UOTO
pajuKasisalii, 30i/ibllIeHHs 4YUCEeJbHOCTI MacOBUX 3aXOJiB NPOTECTHOrO XapaKTepy,
MOB’SI3aHUX 3 FPYNIOBMMHU NOPYIIEHHSIMU NPABOMNOPSAAKY.

Cepen HAUTSHKYMX HACAIAKIB CyCHiJIbHOI MPAKTUKH, 3aCHOBAHOI HA EKCTEHCHBHOMY
BUPOOHULTBI ¥ aBTOPUTApPHOMY ylpaBJiHHI, - $OpMyBaHHS TaK 3BaHOI «MaCOBUJHOI
JIIOAUHU», 10 BiluyBa€ cebe TiJIbKM YAaCTUHOK MacH, sika MOTpebye KepiBHHUIITBA.
fAckpaBuM NpuUKIaJOM € NOBeJiHKAa BiMCbKOBUX y 30poMHUX (GOpPMYBaHHSIX B MpoLeCi
aHeKcil yKpalHCbKHMX 3eMeJsib IiJi 4aC TaK 3BaHOI «pOCIKCBKOI cnenonepanii». BoHu
NiICBIOMO YXUJISIETbCA BiJj CAMOCTIMHUX BYMHKIB i pillleHb, BiJi CaMOBIiINOBIJa/IbHOCTI U
HaBIiTb BiJj OCMUCJIEHHS CYTi 1 3MIiCTy 3allpONIOHOBAHUX «aBTOPUTETOM» Ail. Taki 104U €
00'€eKTOM MaHiNy/lOBaHHA M He MNpeTeHAYITb Ha cTaTyc ocobucrtocti. CBOro pojay
«aHTUOCOOUCTICTb» - «MaCOBUJHA JIIOJUHA», B XapaKTEPHHUX OCOOJHUBOCTSX MOBEJiHKU
sIKOI MpPOCJiAKOBYETbCSl 3amepeyeHHsI OCOOMCTOCTI JIIOJWHH, 3a3/picTb i W Kajoba
HiBeJIIOBaHHS, 1110 BiJTBOPIOE NEeBHUM HAbip Ta AKOCTeH «OJHOMIpHOI JIIOAUHU», HA SKY
JIETKO BIJIMBATH, [IJISl IKOI HOPMOIO € BiZjBepHEHHS peasbHOr0, He COPUMHATTS JiMCHOCTI,
BUKPUBJIEHHS QaAKTIB.

3BUYalHO, Cy0'EKTOM MaCcOBH/IHUX SIBUI € He OJHA JIIOAWHA, Ile CyKYNHICTb 0Cib,
AKi MOXYTb 1 He MaTu Oe3mocepeHiX KOHTAKTiB Mixk co60lo, aje 06'€/lHaHi NMeBHUM
3araJibHUM iHTepecoM (ifeoJsioris, MacoBi Mirpauii, pesiriiHi ynogo6anHsa Ta iH.). Cuig
BKa3aTH, 110 CHiJibHe 3i0paHHA y BUIJIAZLI OpPraHi3oBaHOI MacOBH/AHOI MOBEJAIHKH, 110
npejAcTaBjeHa My6JiKOI, CAHKI[iOHOBAHUMHU MITUHTFaMU Ta JAEMOHCTpAL[isIMH, KOJIA
NPUCYTHI JOTPUMYKOTBHCA 3a3jajeriib BU3HAaYE€HHWX HOPM 1 MpaBUJ Ta KeEpPYHTbCA
panioHaJbHUMU NPUNKCAMHU | Take K 310paHHS, YYaCHUKU SIKOTO 3HAXOAATbCSA B CTaHi
eMOoLilHOro 30y/pKeHHsl i XapaKTepU3ylTbhCsA FOTOBHICTIO [0 HeranHoi /iii, CTBOPIOIOTH
HAaTOBIN /JI1 AKOTO XapaKTepHa BXXe HeopraHi3oBaHa MacOBHU/JHA MOBeJiHKa - Le /Bl
dbopMH MacoBH/AHOI aKTUBHOCTI IrpoMaZsiH. 3BUYAWHO, HAUOIJIbIIY 3arpo3y CTaHOBUTH
HaTOBI fIK popMa HeopraHi3oBaHOI MacOBH/IHOI MOBeAiHKH, 06’€/JHAHA arpeCUBHICTb Ta
eMolliiHa HeraTWBHa 3a0apBJIEHICTb SKOTO CIPUYHUHSE MNOPYLIEHHS TPOMaJiCbKOro
NOPAAKY, CTBOPEHHS 3arpo3u JAJsl TPoMaJCbKoi Oe3MneKd, HemoKopd abo NpoTUAil
3aKOHHUM BHMOTaM IpeJCTABHUKIB BJIa/Y, 1110 HAOYBAE B OKPEMHUX BHUIA/KaX XapaKTepy
aJIMiHICTPaTUBHUX MPABONOpPYylLIEHb Ta KPUMiHaJbHUX 3JI0YMHIB (IpymnoBi mopylleHHS
rpoOMa/iCbKOro Nopsi/iKy, MacoBi 6e3M0psAAKH).

Ha nepmuit norsisaa mMoxe CKJIaJaTHUCA BpaXKe€HHf, 110 OpraHi3oBaHa Maco BHUJHA
noBeJiHKa € MPOsIBOM abCOJIIOTHO NMpaBOMipHOI moBeiHKU. [IpoTe, opraHizanis JitojeH,
AKI HecBiOMO MmiJ BIUIMBOM IHUIWX, KEpPYKHYUChb 3araJlbHUMM HACTPOAMH 3 PIi3HUX
MepKaHTUJIbHUX MipKyBaHb O0epyTh y4acTh B Pi3HUX MOJIITUYHUX, EKOHOMIYHUX NpoLecax
Ha MiTHHrax 4d 3060pax, BUKJIOYAE CBijoMy i BiamoBifasbHy noBefiHky. Hampukiag,
HACKIJIbKM MOXXHa BU3HATU MAaCOBUJHY MOBEJIHKY caMe OpraHi30BaHOO, KOJIM MOBa Hje
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PO y4acTb FPOMAJSAAH JepKaBU-OKYNaHTa, Yy MITMHrax Ha NiATPUMKY «pyCbKOro Mipa»?
Konyn Bci HOpMM MDKHApoAHOro 3aKOHOJABCTBA MOPYLIYIOTbCA 1 HAe CBigoMme
MaHinyJIloBaHHS JIOJbMHU | HaB'sI3yBaHHS i/leH «O6paTHiIX HAPOAiB», «kHEOOXiJHOCTI 3aXUCTy
pPOCIHCBKOMOBHUX MEHIUIWH». TaKUM BIJIMB, NIpONIAaraH/ia CTBOPIOE CepefloBHUILe, B AKOMY
BCSl Maca CIpUHMa€e NPUUHSATI pillleHHs, K BJACHI, 110 3aJeXKaThb CaMe BijJ, HUX, a He Bif,
30BHIIIHIX $aKTOPIB, AKUX TaKi iHAUBIAY BXKe He YCBIJOMJIIOIOTD.

3araJlbHO BiZJOMO, 110 OCHOBHMM 3aKOH oOpraHizalii Macu NOJIAIra€e B 3aKOHI
abCcoJII0OTHOI PIBHOCTI, a Maca i € BTiJieHHsAM Lii€ei piBHOCTI. BpaxoBylo4H 110 03HaKy, CyTb
icHyBaHHS Macu TMoJIiTa€E camMe B TOMYy, 106 BCiX 3pOOUTH OJHAKOBUMH, 6e3
OCOOUCTICHUMH, O0€3/JIMKUMHU, SKHUMHU JIETKO KepyBaTH, fKi BHUKOHYBAaTUMYTb BOJIIO
«Jliepa», MpU IIbOMY JIOCTAaTHbO JJisl HUX 33/J0BOJIbHUTHU TiJIbKH 0a30Bi IX NOTpeOU.

Y MacoBUX CKyNm4YeHHAX BCl JIIOAU € pPIiBHUMHU, BOHM OJHAKOBO MNiAJATalOThb
NOrJiMbJIeHHI0O B MAacoOBY CBiZJOMiCTb, iHAMBIlyaJIbHICTh KOXXHOTO MPOCTO 3HUKae. CaMme
TaKow 6e30COOUCTICHOI Macow HaWJerule MaHiNyJl0BaTU. XapaKTepPHOK OCOGJIMBICTIO
MacHu € HU3bKUU piBEHb PO3BUTKY KDUTUUYHOI'O MUCJIEHHS, IHTEIEKTY, 10 NIPU3BOAUTD [0
BTpaTU 3/Ji0HOCTEM pO3MIPKOBYBAaTH, aHAJITUYHOTO Ta abGCTPAaKTHOTO MMUCJIEHHS,
NiJIBUILEHHA eMOLIMHOCTI, 3HWKEHHS CTPEeCOCTIMKOCTI, MOpPYILIeHHS JIOTIKH Yy AifX Ta
BYMHKaX.

OTxe, y Maci mepeMarae He po3yM, a OiablicTb. HeraTMBHUM HacJaiIKOM
BiICYTHOCTI IHTEJIEKTY € HECHpPOMOXHICTb Mac 1 il OKpeMHUX IHAMBIAIB pPO3PI3HATH
JiMCHICTB | MiAMiHEHY peasibHICTh, 10 B OiJbLIIM Mipi 3apa3 AeMOHCTPY€E KepOoBaHUM i
3a30M00BaHUN POCIMCHKOIO MpoMaraHAol HapoJ arpecopa. Macu BiJirpaioTb OJHY 3
HaWTOJIOBHIIIUX poJield Y GOpMyBaHHI MOJITUYHOrO NPOLECY; BOHU BU3HAYalOTh HANpSIM
OigJIbHOCTI BCiX COLiaJIbHO-TIOJIITUYHUX IHCTUTYTIB, IPAMO YU ONOCEpeKOBAHO, CBiJOMO
4y HecCBigomo.

Tako>x Macu € OCHOBHUM 06’€KTOM BIUIMBY i MOJIITUYHUX iIHCTUTYTIiB, OpraHisalii,
NoJIiTUYHUX cu. OcobGJIMBO BaroMe Miclle Macd MOCialOTh Mif, 4ac nepeaBUOOPYUX
KaMIlaHil, KOJIM CYyCIiJIbCTBO 00MpPA€E CBOIX MpeACTaBHUKIB, HAJI/IAOYH iX Bjaagoo. B nei
nepioJ; 3BepTalTb yBary Ha CyCHiJIbHO-NIOJITUYHI Npo6JieMHM i Macu aBTOMAaTH4YHO
[epeTBOPIOIOTHCS Ha eJIeEKTOpaT, a NOTiM BUOGOPLIB, 1110 3HAYHO 3MiHIOE IX COlliaJIbHYy pOJib,
CTaTyC Ta 3HAYYLIiCTh.

CIMCOK BUKOPUCTAHUX JKepeJa

1. Kicinp P.B. BnuiuB ¢axTopiB cyrecTtii Ta rpynoBoi TpaHCLeHJAeHLii MOAYyCiB
pery/oBaHHSA MOBEJIHKU iHAMBIJA Ha NOTEHLiMHY KPUMIiHOreHHICTb. HayKOBUU BiCHUK
JIbBIBCBKOTO /lep>KaBHOT'0 YHIBEpCUTETY BHYTPIlIHIX cipaB. cepis opugryHa. 2015.Bum. 1.
C.325-333.

2. AnekcangapoB /[.0., Kasmipenko B.I'., Kaamipenko JL.I. OpuavudHa ncuxoJioris:
[ligpyunuk / 3a 3ar. pen. J1.I. Kaamipenko, Kuis: KHT, 2007. 360 c.

3. beab B.B. OpuauyHa ncuxoJsiorisi: HaByanbHui nocionuk st BH3 (pea. MOH
Ykpainu). 4-e Buz. JIbBiB: HoBuii cBit, 2007. 376 c.

4. Cupupenko [. B.IlpaBomipHa noBejjiHKa: BUBYEHHA Ta pO3IJAL Yy HOBUX
peanisx. Yaconuc KuiBcbkoro yHiBepcuteTy mnpasa. 2015. Ne 1. C. 62-65. URL:
http://nbuv.gov.ua/UJRN/Chkup 2015 1 16

V MixHapoaHuy npaBHUYUU popyM. 10 yepBHa 2022 p., M. YepHiBmi. 119



http://www.irbis-nbuv.gov.ua/cgi-bin/irbis_nbuv/cgiirbis_64.exe?Z21ID=&I21DBN=UJRN&P21DBN=UJRN&S21STN=1&S21REF=10&S21FMT=fullwebr&C21COM=S&S21CNR=20&S21P01=0&S21P02=0&S21P03=A=&S21COLORTERMS=1&S21STR=%D0%A1%D0%B2%D0%B8%D1%80%D0%B8%D0%B4%D0%B5%D0%BD%D0%BA%D0%BE%20%D0%93$
http://www.irbis-nbuv.gov.ua/cgi-bin/irbis_nbuv/cgiirbis_64.exe?Z21ID=&I21DBN=UJRN&P21DBN=UJRN&S21STN=1&S21REF=10&S21FMT=JUU_all&C21COM=S&S21CNR=20&S21P01=0&S21P02=0&S21P03=IJ=&S21COLORTERMS=1&S21STR=%D0%9623574
http://www.irbis-nbuv.gov.ua/cgi-bin/irbis_nbuv/cgiirbis_64.exe?I21DBN=LINK&P21DBN=UJRN&Z21ID=&S21REF=10&S21CNR=20&S21STN=1&S21FMT=ASP_meta&C21COM=S&2_S21P03=FILA=&2_S21STR=Chkup_2015_1_16

Toponuyk IL2K., kio.H, Jdoy, doyeHm
kagedpu €sponelickkozo npasa ma
NOpIiBHS/ILHO20 NPAB8O3HABCMBA puduy-
Hozo akyabmemy YHY imeni [ Opis
®edvkosuua

Biguap M.I., cmydenmka 4 Kypcy
rpuduuHozo @pakysbmemy YepHiseys-
K020 HayioHAa/1bHO20 YHigepcumemy iMeHi
FOpia ®edvkosuua

[lepcnneKTUBY CTBOPEHHA MI>KHAPOAHOT0O TPUOYHAJLY JAJIs1 PO3CAiAyBAaHHA 3/I0YUHIB
BOEHHOI arpecii pocii B YkpaiHi

CyBepeHiTeT, HAaCUJIbCTBO Ta NpaBa JIIOJUHHU — Lie IUTaHHS, AAKi OCTIHO TypOYIOTh
JIOCJIIHUKIB Mi>KHapOAHOTO NpaBa, Ta CJAYrylOTb QYHJAaMEHTOM JAJis NepeoCcMUCTeHHSs
OHTOJIOTIYHOI CTPYKTypHU MI)KHAapOJHHUX BiZJHOCUH 3 METOI BCTAHOBJIEHHS e(PEeKTUBHOIO
MDKHapOJAHOTO MeXaHi3My 3aXUCTy CyBepeHITeTy Jep:KaBHU SIK Cy0’€KTa B MiKHapPOJAHHUX
BigHocuHax. Tomy XXI cTosTTS € 4YacoM [AUCKYCiHHOTO 06GroBopeHHs1 e(peKTHUBHOCTI
MI>KHapO/ZHOI NPaBOBOI CUCTEMM 3aXUCTY JEep>KaBHOI'O CyBepeHITeTy Ta IpaB 3 MeTOl
HaJIeXKHOT0 3abe3leyeHHs] MiXXKHAapoJHOro mnpaBonopsAky. He3Bakarouum Ha 3arajibHy
NOJIITUKY Bcboro cBiTy micas /lpyroi CsiToBoi BiliHM, cnpsiMoBaHy Ha TryMaHi3allilo
MDKZep>KaBHUX BIiJHOCUH, (QOpPMYBaHHSl yCTaJeHUX KOPJOHIB MiX JepaBaMHU Ta
NiATPUMAHHSA JPYXKHIX BiJIHOCUH, HacCJiAKOM sKoOi cTasio ¢GOpMyBaHHSI YHCJIEHHUX
MDDXKHApO/JHUX i perioHasibHUX opradizauniil (Opranisanisa 06’egHanux Haniii, Paga EBponu
TOILL0), Mic/s Mo4YaTKy NoBHOMacIITabHoI BiiiHU Pocilicbkoro Penepaniero npotu Ykpainu
CTaJI0 OYeBUJHUM, 1110 MDXXKHAPOJAHO-IPAaBOBUM MeXaHi3M 3aXUCTy CyBEpEeHITeTy Ta NpaB
JIIOAMHU HeepeKTUBHUU | MoTpebye yJOCKOHa/JeHHSI Ta BBeJeHHS HOBUX MeXaHi3MiB
3aXHUCTY.

Iness ctBopeHHs1 MixkHapoHOTO TpUOYHasTy 3 po3r/saAy 3/104KMHIiB PO Ha TepuTopii
YkpaiHu € 3aco60M NMoKapaHHS BUIOr0 KepiBHUIITBA P® 3a 3/710uMHM, CKOEHI B YKpaiHi, Ta
BiZJlHOBJIEHH CBITOBOTO IpaBoONOpAAKY. MiXHapoAHUM CYZOBUU pO3IJsA] Mae
NPUBEPHYTH yBary Mi>XHapOJHOI CIIIJILHOTHU Ha HEJ0JIiIKU MIXKHApOAHO-IIPAaBOBOI CUCTEMU
3axXMUCTYy NpaB JIIOJAUHU Ta HEOOXiIHICT ii pedopMyBaHHS.

24 moToro 2022 poky Pociiicbka ®efepaniss Bropriyacad B Ykpainy. ['eHepaibHUA
cekpetap OOH y cBoil 3aaBi Big 24 motoro 2022 pokKy HaraZas, 1[0 3aCTOCYBaHHS CHUJIHU
O/IHIEI0 KpailHOW MNpOTHU IHIIOI € BiAMOBOW BijJ NPUHIUINB, {KI KOXHA KpaiHa
3000B’sA3as1acsd JOTPUMYBATHUCH, i 1[0 HUHIIIHIN BilicbkoBUM HacTyn Pocilicbkoi Pepeparnil
cynepeyuts CtatyTy OOH.

[eHepanbHa Acamb6iiess OOH y cBoiil pe3ostouii Big 2 6epe3Hs 2022 p. BU3HaJa
Hanayx P® nHa YkpaiHy HaWpinlydillow arpeci€lo Ta NOpyLIeHHAM NYHKTY 4 craTTi 2
Cratyty OOH, AKa 3akpilyitoe NTpUHUUII yTPUMAHHA [epXaB y MI)XHApOJHUX BiJHOCMHAX
BiJ, 3arpo3u cuJjoio abo ii 3acTOCYyBaHHSA SIK NPOTH TEPUTOPiaJibHOI HEAOTOPKAHHOCTI YU
HOJITUYHOI He3aJIeXKHOCTi OyJb-KOI Jlep:KaBH, TaK i OyJb-IKHMM i{HIIKM CIOCOO0M,
HecyMicHUM i3 ninsgmu OOH [1].

3okpeMa, y rosiocyBaHHi ['enacam6s1ei OOH 6panu yyactb 175 aeprkaB, cepef; SKUX
93 mporoJiocyBasiy 33, 58 yrpumanuck Ta 24 6y npotu. CepeJ; THX, XTO MPOroJOCyBaB
npoty, - Pocis, Kutaii, Ky6a, [liBHiuHa Kopes, IpaH, Cupig, B'eTnam Ta iH. [2].

OTxe, KpaiHM [JeMOKpPAaTUYHOTO CBIiTy O6e33amepeyHo 3acCyJAu/d OroJIOUIeHHS
Pocilicbkoto @epnepaunieto Big 24 sarotoro 2022 pokKy npo NpoOBeJeHHS «cCheliaJbHOl
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BilicbkoBOI omepalii» B YkpaiHi Ta Bu3Ha/y, 10 BilicbKOBi Aii Pociiicbkoi @enepatii Ha
CyBepeHHi TepuTopii VYkKpaiHM MawTb TaKUKA Macutab, sKOro MiXKHapoaHe
CIiBTOBApPHUCTBO He 6a4KJI0 B EBPOIi NPOTATrOM JECATHIIITH, i 1110 HEOOXiAHI TepMiHOBI Ail,
11106 BPSAITYBaTH L€ MOKOJIiHHSA BiJ| JiMXa BiliHU.

[lonioHo mo JloHAgoHCbKOI Aeksaapanii 1942 poky, sKa 3akJjajla OCHOBY AJis
HropHb6ep3bkoro TpubyHany, 4 6epe3nsa 2022 poky mnporoJsomeHo /Jlekjapaniio mpo
cTBopeHHs CrenjiaJibHOr0 TpUOyHasly A/l HOKapaHHA 3JI0YUHY arpecii npoTH Ykpainu [3].

3aKJIMK [0 CTBOPEHHA ClleliaJbHOro TpUOyHaly AJis NOKapaHHA 3JIOYMHY arpecii
npoTH YKpainu (Aaji-3ak/MK) HaroJoCUB Ha TOMY, 1110 »KO/iHA Jjiloua Mi>kHapoJHa CyA0Ba
IHCTaHLis He HaJa€ AOCTAaTHbOI MOXJIMBOCTI PO3IJIAHYTH B MOBHOMY 00C31 3JI0YMHHY,
CKO€EHHI BUIIIUM KOMaHAYyBaHHAM P® B YkpaiHi.

KiirouoBUMHU Te3aMU 3aK/IUKY €:

- Jlii P®, y Tomy 4ucai camoro [lyTiHa, nocArartoTb Ha NPUHIMII BEPXOBEHCTBA
[paBa Ta Ha IIpaBo BCiX HAPOAIB HA CaMOBU3HAYEHHH.

- CrBopeHHs1 MixHapoJHOro TpUOYHasy 3pOOUTH pO3IJAJ CHpaB IMOBHHUM,
yceb6iYHMM Ta 06’€EKTHUBHUM, OCKIJIbKM He Oyae 0O6MeXeHHM paMKaMU iCHYHYOro CyAay,
npeaMeT po3rJisy 6y/ie ClipsIMOBaHUM HA KOHKPETHUM 06 EKT

- KpaiHu 1NOBUHHI DOroAUTHCA HaJaTH HPUCAUKIIO, L0 BUIJIMBAE 3
HalllOHAJIbHUX KpPUMIHAJIbHUX KOJEKCiB 1 3arajJbHOro MDKHApOAHOIO IIPaBa,
crelia/IbHOMY KpUMiHaJIbHOMY TpHUOyHasy, a TaK0X HaZaTH TaKOMY CyAy FOPUCAUKLIIO
OJid PO3CJailyBaHHA fAK BUHHUX Yy 3JIOYMHI arpecil, Tak i THUX, XTO CYTTEBO CIPUAB
BUMHEHHIO 3JI0YMHY a60 BIJIMBAB HA MOTO BUMHEHHS.

Jeknapalisi BUKJIMKaJa KBaBY JUCKYCil0 cepeJ; Mi>KHAapOJHO-IIPAaBOBOI CIiJIbHOTH.
30kpeMa, HaWbinbll MOBHO 3 JaHoro npuBofy BucaoBUBcA KeiH /[xoH Xesutep
(npodecop MikHapoAHOro nmnpaBa Ta 6e3neku LleHTpy BiHCBKOBUX [JOC/iKEHb
Konenrarencbkoro yHiBepcuTeTy Ta npodecop mpaBa B  ABCTpasiliCbKOMy
Hal[iOHaJIbHOMY YHiIBepCUTeTi) Ha OHJIaWH-TJIaTPOPMIi [I/isl FOPHUCTIB, 110 Jli€ B acoluialii 3
MixxkHapo/HO0 KoMicieto opucTiB - http://opiniojuris.org/.

KeBin /lxxoH Xessiep BBaxae, 10 3aKJUK MICTUTh 6araTo NpakKTUYHUX NpobsieM, a
caMe: 3 MOTO0 CJIiB HIXTO He yABJISE, KOJIM 3aKiHYUTBCA BilHA | 3 AKUM pe3yJbTaTOM, TOMY Y
pasi nepemoru P®, BHHHKHe NpakTU4YHA MNpob6JieMa MepeciaifyBaHHS NilO3pPIOBAaHUX I
OTPpUMaHHA JloKasiB. Mailke Bci mimo3proBaHi Ta Aoka3u OyayTh y Pocii, Tomy 1o, Ha
BiiMIHY BiJ| iIHIIMX MDDXKHApOJAHUX 3JIOYMHIB, 3JI0YUH arpecil 30cepe/P)Ky€eThbCA Ha pilleHHAX,
AKI IPUMUMaIOThCA, Ta [JIaHAX, AKi CKJIaJAThCA 32 3aKPUTHUMHU JIBEpUMa, a He Ha Jidx Ha
noji 60r0. OueBugHOo, uO Pocia BigMoBUTbCA chiBnpauoBaTd 3i ChoerjjaJibHUM
TpubyHasioM, Ta Pasa Besneku, He O6y/ie KOPUCHOIO 3aBJSIKU OCTiHOMY BeTo Pocil.

KesBiH /[>koH XeJsisiep BBa)ka€, 10 YKpaiHCbKa CTOPOHA 3aHAJATO PaHO 3aroBOpuJa
po CTBOPEHHSI TPpUOYHaJy, HaJlalouu npukaaj JlonaoHcbkoi Jleksiapanii 1942 poky. Bin
3a3HauyMB, 10 GakTU4Hi Aii mwojgo cTtBopeHHs HiopHOep3bkoro TpuUOyHaly mno4daau
3/icHIOBaTHCA Jinile B 1945 por, kosiu cTasio 3po3ymisinM, o HiMeuyrnHa kaniTyJiro€.

Ha nauty gymky, nepcnektuBa CTBopeHHs MixkHapoJJHOTO TpUOYyHaJly 3 poO3rjasay
BOEHHUX 3JI04UHIB P® Ha TepuTOpii YKkpaiHu cTaHe BiporijHowo abo micjas KamiTysasanii
Pocii, abo nicis yk/iaZleHHsI MUPHOT0 JJOrOBOPY Mi>X CTOPOHaMH.

JlepxkaBa YKpaiHa aKTHBHO Npaljlo€ HaJ, 30MpaHHAM i QpikCyBaHHAM 3JI04UHIB PP
TaK caMo, K 1| Mi>kHapoHi opraHi3aujii.

BucHoBku 3BiTy OBCE Ne /26/22/Rev.1 Big 13 kBiTHA 2022 poKy 4iTKO BKa3ymoTb
Ha MaclITabu 3JI0YUHIB, BUNHEHUH pOCilicbKOI cTOpoHOI0 [4]. Micia OBCE BusiBua 4iTKi
3aKOHOMIPHOCTI NOpylleHb MDKHApOJHOTO TIYMaHITapHOTO I@paBa pPOCIKCBKUMHU
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30pOMHUMU CUJIaMH 3 06araTboX JAOCHIPKYBaHUX MNUTaHb. OCOGJUBO L€ CTOCYETHCSA
BeJleHHSI HUMH 600HOBUX JiH.

[lepminii He3aseXXHUW 3BIT NMPO WMOBIpHUW TreHOUMJ B YKpaiHi miaroryBasud 30
npoBifHUX I0pUCTiB EC Ta ekcnepTiB y raaysi JocCaiJKeHHd reHouuy. BoHu Bkasasy, 1mo
Pociga mopymusaa apyry ta tpeTio ctaTTi KonBeHnii OOH mnpo 3anob6iraHHs 3/104HHY
reHoLM/ly Ta IOKapaHHA 3a HbOTO. fIK J0Ka3u yK/aajadi npeAcTaBUIv NPUKJIaLU MaCOBUX
yOHUBCTB IMBUJIbHUX, HAaCUJIbHUIbKUX JAeNopTalil Ta aHTUYKPaiHCbKOI PUTOPHUKH, IO
BUKOPHUCTOBYETHCS HAMBUIIIMMHU 10CaZlOBUMU ocobamu Pocii [5].

Ha Hawmy aymky, Mi>KHapoJHUM BiMCbKOBUW TpUOYHa/a I10J0 NpeCTaBHUKIB
Pociiicbkoi @enepaltii Mae peasisyBaTH NOCJaHHS BCbOMY CBIiTY, 110 JIFOJICTBO OiJibllie He
INOBUHHO JONYyCTUTHU TAaKUX 3JI0YMHIB MPOTHU MUDPY, JIOACTBA Ta 6Ge3neku. [IpoBeseHHsA
TaKOro TPUOYHa/ly O3HauyaTHUMe NOBEpPHEHHS MIXHApOJHOIO CHiBTOBAapUCTBAa [0 THUX
LiHHICHUX PUHLMUIIIB, 1110 niporoJiolieHi y cratyTi OOH.

[lpeameT po3rasaay MixHapoAHoro TpubyHaay 3 po3rJfjy BiNCbKOBUX 3JI0YMHIB
P® Ha TepuTOpiil YKpaiHK MO>KHA MOJIJIMTH HA KiJIbKa IPyIL.

Jlo nepmoi rpynd MOXyTb YBIUTH 3JIOUMHU NPOTH MHUPY, SKI OXOIJIIOITH
IJIaHYBaHHS Ta NiIFOTOBKY BiHH, OT0JIOIIEHHS, PO3B'sAI3yBaHHs ab0 BeJleHHs arpecUBHOI
BiliHU, IOpYylLIeHHS MI>KHAapPOJHHUX AOTOBOPIB YHAC/I/IOK BeIeHHSI BINCbKOBUX [IiH.

Jlo Apyroi rpyny Heo6XiAHO BiJHECTU 3JI0YMHH, SIKI MICTUTUMYTb IPAaBOBY OL|iHKY
METO/IiB NpOBeJEHHs BIMCbKOBUX [ilf, 110 CYNPOBO/KYBaJMUCS MacOBOIO 3arubeJsiiio
MUPHOI'0 HaceJIeHHs, IJTAHOBUM BUBE3€HHSAM HacCeJleHHH...

Y Tpetiii rpymni Heob6xigHO copMy/IOBATH CKJI3J CKOEHUX 3JI0YHMHIB MNPOTH
nwgaHocti. Hailfroctpimia npo6JieMa cnpoba CKOEHHS TeHOLUUAY LI0J0 YKPaiHChKOTro
HapoAy npeACTaBHUKAaMHU BUILLOTO MOJITUYHOT0 KePiBHUITBA POCii.

['0JIOBHMM NpPUHLOUIOM L1040 NpPOBEJEeHHSA CYy[OBUX CJyXaHb Ma€ BUCTYIUTHU
rJIacHiCTb. Y XOJi CyJoBUX JAebaTiB Tpeb6a HaJgaTH MyO6JIiYHOCTI BOEHHUM 3JI0YHMHaAM,
BUSIBJIEHUM Ta ONPUJIIOJHEHUM y XoJi mpouecy. Takox HeoOXijHO HaJaTH HOPUAUYHY
OLIiHKY HEBUKOHAHHS Mi>KHAapOJAHUX 3000B's13aHb, KOHBEHIIi} 11[0/10 BiiCbKOBOIIOJIOHEHUX,
MHUPHOTO HacCeJIeHHd, LiJecnpAMOBaHOrO 3HUIEHHA MaTepiaJbHOl, iCTOPUYHOI Ta
KyJIbTYPHOI CAAWHU YKpalHU.

MixkHapoJHO-MIOJITUYHE 3HAY€HHS CTBOPEHHS TPUOyHa/ly IIOAO PO3IJALY
3s104nHIB Pocincbkoi Penepanil NpoTH yKpalHCBKOTrO HapoAy Ta JepKaBHOCTI JacCThb
MOXJIMBICTh MiDXXHAapOJJHOMY CHiBTOBAapUCTBY 3amobirTv izei peasizoByBaTH «Jep:KaBHi
iHTepecH» 3a paxyHOK BOEH i JIIDICbKUX, MaTepiaJbHUX PeCYPCiB iHIIMX HAPOAIB i JeprKaB.

CIMCOK BUKOPUCTAHUX JpKepel
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ukraini-rezolucia-genasamblei-oon.html

2. UN General Assembly votes to suspend Russia from the Human Rights Council
[EnleKTpOHHUU pecypc] - Pexxum JOCTyIy hile] pecypcy:
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3. CrBopeHO chenjaJbHUN TpPUOYHaJ JJisd MOKapaHHS 3JI0YHMHY arpecii mpoTu
Ykpaiuu [EsnexkTpoHHuit pecypc] - https://uinp.gov.ua/pres-centr/novyny/stvoreno-
specialnyy-trybunal-dlya-pokarannya-zlochynu-agresiyi-proty-ukrayiny

4. REPORT ON VIOLATIONS OF INTERNATIONAL HUMANITARIAN AND HUMAN
RIGHTS LAW, WAR CRIMES AND CRIMES AGAINST HUMANITY COMMITTED IN UKRAINE
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IOpuauyHa BiANOBIAa/IbHICTD TA Ny6/IiYHO-NIPABOBI 0OMeKeHH

OcTaHHIMM pokaMy YKpaiHa NPOXOAUTb HIIAX, SIKUM KOJIUCb MPOXOAWJN KpaiHU
LenTpasbHoi Ta CxigHol EBponu npoTtAarom 1990-x - nepioi nosoBruHU 2000-X pokiB. ¥
IMX KpaiHaxX 3JilicHIOBajacb HU3Ka MyO6JIiYHO-NPAaBOBUX OOMeXeHb, NMPUKJIAAOM SKHUX
OyJIM JIIOCTPALiiHi 3aX0/14, METOIO SIKUX OYJI0 0OMEXEeHHs IpaBa OKpeMUX 0Cib 06iiMaTu
NeBHI mocagy y nyo6/i4yHid cdepi 4yu 3aiiMaTHCAd OKpPeMHUMM BHUJAMHU JAiJIBHOCTI, L0
NOKJIaZlaJIMCs Ha 0Cco0y 3aJjieXXHO Bij ii [isiIbHOCTI B MUHYJIOMY YW MEBHUX OCOOUCTHUX
SIKOCTEHW 3 MeTOI0 BiIBEPHYTH MOJIMBI 3JIOBXKUBAaHHS YM 36eperTy J0Bipy [0 CyCNiJIbHUX
iHcTuTyLiN. 30KpeMa, JitocTpalis 6ysa npoBefeHa B Yexii, [losbuyi, Himeyuyunni, YropuuHi,
PymyHnii, ['py3ii, JIuTsi, JlaTBii, EcToHIl Ta iHIIKX AepkaBax. Came B IUX KpaiHax Ha piBHI
OKpeMHX 3aKOHIB OyJsia 3anpoBajKeHa caMe Jiep:KaBHa JIIOCTpalisd, 1[0 MaJja Ha MeTi
JlOOpOBiJIbHE MOBiAOMJIEHHS TPOMa/IIHAMHY, SIKi IpeTeH/yBalu Ha 3aWHATTS BiiMOBIAHUX
nocaj; mpo iX TAaEMHI BiJHOCMHU 3 BiANOBIAHMMH CEKPETHHUMHU CJAYKOAMH; MPUYHUHU
nepebyBaHHA 3a KOPJIOHOM; KOJIMIIHE ab6o0 /JilicHe 4YJEeHCTBO B 3apeeECTPOBAHMX,
HE3apeeCTPOBAHUX, a TAKOX TAEMHUX INOJITUYHUX, a TaKOX IHIIMX OpraHizauifax;
dbaKkTU4YHe JOTPUMaHHS BUMOT 111010 3a00POHU CyMillleHHS JiepKaBHUX (BUOOPHUX) mOcaj
3 iHIIOK po6OTOW; MepeBipKy YMHOBHHUKIB yCiX TiJOK Jiep:kaBHOI BJaAH, fAKi Bxe
3aMMalOTh CBOI IOCA/IM, A TAKOXK MPETEHAEHTIB Ha BiAOBIJHI MOCa/lU M IpeTEeHAEeHTIiB Ha
y4acTb y BUOOPYHX Mpollecax Ha MpeJMeT iX TAEMHOI'0 CHiBpOOITHUITBA 3i cnieliaJiIbHUMHU
CAy>K6aMU.

BuBueHHAM Mpo6JsieM MyO6JIiYHO-MPAaBOBUX OOMeXeHb 3aiiMa/iuCc B OCHOBHOMY
iHO3eMHI HaykoBLi, cepen dakux K. Binke, P. JlaBug, C. Kapwrenr, H. Jletki ta iH. ¥
BITUM3HSAHINA NpaBoOBil JiTepaTypi MoxkHa 3ycTpiTu npaui 0. beskny6oro, I. KoukogaHna,
C. llleBuyKa, y IKUX JOCJIIKYIOTbCS NUTAHHS My0JIiIYHO-NIPAaBOBUX 0OMeEXXeHb, WPUJUUHOI
BIANIOBIAA/IBHOCTI Ta 3ax0JiB KPUAMYHOI BiANOBIZA/NBHOCTI. fAKILO NOpoaHasi3yBaTH
Pesosronito [lapsiameHTchbkoi acambJuiel Paau €Bponu « Ilpo 3axoau 110710 MOJ0JIaHHSA
HACJiKiB MUHYJIMX KOMYHICTUYHUX TOTAJITAPHUX CUCTEM», IPUUHATHUX 27.06.1996 p. Ta
cxXBaJieHUX Helo BkasziBkax 110710 3a6e3ne4eHHs JOTPHUMaHHS JIIOCTPALiiHUMU 3aKOHAMU
Ta MNOAIOHUMM aAMiHICTPaTHUBHUMM 3axoJlaMHd BHMMOTI IPaBOBOI Jlep>KaBH, TO MOXKHa
3’acyBaTH, L0 NMyOJiYHO-MPaBOBi 0OMeXXeHHs, fIKi 3aCTOCOBYIOTbCS [0 Mpe/CTaBHUKIB
nonepeAHbOl MpaBJsAYOl eJIiTH, TOBWHHI BIiANOBIAATA NOPUHIUIAM OPUAAYHOI
BIAINIOBIAA/IBHOCTI, 30KpeMa NPUHLMIY IHAMBIAyaJbHOI BHWHHM, a MiACTaBOI IXHbOI'O
3aCTOCYBaHHS Ma€ OyTH CKJaJ, mnpaBonopymeHHs [1]. Sflkmo 3akKoHOAABCTBOM
BCTAaHOBJIOIOTHCA TEPMiHU JABHOCTI CTOCOBHO II€BHUX 3JIOYMHIB, TO TaKi CTPOKU MOXYTh
OyTH MOJ0BXEHI, OCKIJIbKU «Il€ € CYTO NMPOLeCYyaJIbHUM, A He MaTepiaJlbHUM MUTAHHIMY; Y
BUIIAJKy [JifiHb, fIKi He MICTAATb O3HAaK 3JIOUMHY, JIIOCTPaLiiHI 3axoAu MOXYTb OYTHU
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CYMICHUMH 3 NPUHLMUIAMU [JeMOKpPAaTUYHOI Ta NpaBOBOI JepxKaBHU, AKIO0 LOTPUMaHO
HACTYNHUX KPUTEPIiB: a) AOTPUMaHHS NPUHUUNY iHAWBiAyasbHOI BUHHM, IKa Ma€ OYTHU
JloBeJleHa B KO)KHOMY OKpeMOMy BUIaZKy; 6) rapaHTyBaHHS NpaBa Ha 3aXUCT, Ipe3yMIiii
HEBUHYBATOCTI Ta IpaBa Ha OCKap»KeHHs: [0 cyay [2, c. 48].

Y Bunazky, AKU0 JepKaBa, L0 BIPOBAAXKYE JIIOCTpaALilo, € 4ieHoM Paagu €sporny,
BU3HAE i rapaHTye 3acTocyBaHHA KoHBeHLil npo npaBa JIIOJWHU Ta OCHOBHI CBOGOJH, TO
pilieHHa 11  opraxiB CTOCOBHO  JIIOCTPALiMHUX  3aXOAIB  MOXYTb oyTH
pO3r/sAHYTi EBPONENCHKUM Cy/I0M 3 paB JIIOJIMHHU Ha BignoBigHicTh KoHBeHIiI.

B onHil i3 6asikaHCbKUX KpaiH npaioBasio 600 cyaais. [licas peBosoLiiHUX OAIN
3BiiIbHU/IU Bcix 600. Bonu BigHOBUIKCA. 3a Yac iX BifgcyTHOCTi Habpasiu e 600 cyaais.
Tenep TaM npaute 1200 [3]. Yepe3 HeAOCKOHa/MiCTh BITYM3HAHOTO 3aKOHOJABCTBa
YXMaJIO JIIOCTPOBAHMX YUHOBHHUKIB NOHOBUJIUCA HaA mocazax. | me dABulle OoCTaHHIMU
pOKaMHU XapaKTepHe [Jid YKpalHHu.

Cnig 3a3HAYUTH, U0 € O3HAKWM HPUAUYHOI BiAnoBiganbHOCTI (HampukJag,
IOpUAVYHA BiZJIOBIAAJBHICTD NPU3BOAUTL [0 HAaCTAaHHSA [EBHUX HEraTUBHUX HACJIiJKIB
JU1s1 TPaBONOPYIIHMKAE; IOPUJAYHA BiANIOBIAA/NBHICTD peasi3yeTbCs B NPaBOBiJHOCUHAX),
AKi mpuTaMaHHiI He JMIle MyO6GJIiYHO-NIPAaBOBUM OOMEXEHHAM, a W IHIIUM CyMiXKHUM
NpaBOBUM IHCTUTyTaM. AJKe BOHH, K 1 OyAb-AKi 3axoAyd MNPaBOBOTO BIIJIMBY,
peasi3yloThCl y MpPaBOBiIHOCHHAX; OOMEXEHHs NpaBa 06iMaTH MeBHI Mocagu YH
3aMMaTUCA OKPEMHUMHU BUJAMU [AiSJIbHOCTI TAKOXK € HEraTUBHUM HACJiJKOM 3TiJHO i3
3araJibHOCYCHIJIbLHUMU YSABJIEHHSIMU, a Jep>KaBHUM MPUMYC NPU 3aCTOCyBaHHI 3aXo/iB
NpPaBOBOI BiIMOBiAA/JbLHOCTI: 0cO6a MOXe 3a/JIMIIUTH 3aiMaHy Mocajay A0OpOBibHO, ajie
KLU0 BOHA LIbOI0 He 3pOOUTHb, MPUIMC 3aKOHY OyZe BUKOHAHO mpumycoBo. Tomy, Ha
ayMmKy, I. be3ksy6oro, oCHOBHi BiIMiHHOCTI Ny0JIiYHO-MPAaBOBUX OOMeXKeHb i MpPaBOBOI
BiZINOBIZJa/IbHOCTI MOJIAITAI0Th y Mi/ICTaBax iX 3aCTOCYBaHHA [4, c. 411].

BifgcyTHicTh €quHOro 6GadyeHHs 3MIiCTy W O3HAaK NpaBONOPYLIEHHA fIK MifCTaBU
NpaBOBOI BiJNOBiJA/IbHOCTI YCKJIAJHIOE X MOPIBHAHHA. Taka cuTyallid 3yMOBJIeHa Nepill
3a BCe BiIMIHHOCTSIMU IPaBOPO3YMiHHS, a/i>ke HEBU3HAYEHICTb 00CATy NOHATTS NpaBa He
Jlae  3MOry BCTAHOBUTHM UiTKMM Ilepesiik HOpPM, I[OpPYIUEHHA fAKUX YyBaXKalOTb
NpaBONOPYIIEHHAM, i, BIiANOBIJHO, MOXe CIPUYUHUTU KOPUAUYHY BiANOBIJANBHICTB.
BuHuKae MUTaHHA JiUlIe PO Te, UM JIMlIe NOPYIIEeHHS MO3UTHBHOTO IpaBa MOXe OyTU
Ni/ICTaBO0 NMPABOBOI BiANOBIJA/IBHOCTI, Y4 ¥ MOPYILIEHHS TOTO, L0 € «CIpaBeJJIUBeE... 3a
NPUPOJOI0, 3arajibHe JJid BCiX, Take, L0 BU3HAKTh yCi HAPOJAH, AKILO HABITh MDXK HUMHU
HeMa€ HIIKOro 3B’A3Ky 1 HifAKOI yrogu IIOJAO LbOro; SKUXOCh iHIIMX «igeH,
3aKOHOMIPHOCTeM, SIKi JIaZlyI0Th CBIT i He € 3a/1eXXHi BiJi BOJIi JIIOAUHUY [5, C. 24].

[lizcTaBoto 3acToCcyBaHHS My6JIiYHO-TIPABOBUX 0OMEKEHD € He MOPYILIEHHS 0CO6010
MOpa/JbHO-eTUYHUX HOPM, @ GaKT HAsABHOCTI B 0COOY MEBHUX BJIACTUBOCTEN, SIKi CTABJIATH
miJi CyMHIiB MOMJIMBICTb HaJIe)XHOT'0O BHKOHAHHS HEI CBOiX MOCaA0BUX OQYHKLiHA. Y
BUIQJKy JIIOCTpPAlliiHUX OOMEeXeHb TaKUMHU BJIACTUBOCTSIMU € HEJIOSJIBHICTD [0
HOBOBCTAHOBJIEHOTO IIOJIITUYHOIO pEXHUMY; MOMXJIMUBICTH 3aCTOCYBAaHHA I0CAaZ0BUX
Ba)keJIiB BIIMBY WOMy Ha WIKOAY. TakoX MOXJIMBE 3BIJIbHEHHA 3 OKpPEeMUX KaTeropiu
[0CaZi VYHACJAIAO0K YyYWHEHHA aMOpaJbHUX IPOCTYINKIB, BiJACYTHOCTI HaJIeXKHOIO
aBTOPUTETY, CXUJIbHOCTI [0 HEHaJIeXKHOI MOBEIHKH, AKa MOXe 3aloiATH LIKOAY NpHU
BUKOHAHHI TaK0o10 0c06010 CBOiX mpodeciiHUX 060B’s3KiB [4, c. 411].

OTxe, K110 MiAcTaBO My6/1iYHO-NIPAaBOBUX 0OMEKEHDb € He [lisiHHS, a IEBHUM CTaH
0Cco0H, HasIBHICTb y Hel BJACTUBOCTEMN, 110 3YMOBJIOKITH iI HEBiANOBIAHICTb MEBHUM
KaTeropisix nocaj y ny6JiidyHid cdepi, Takox MoBeJiHKa, 1110 MOPYIIyE MOPaJbHO-€THUYHI
HOpPMH, siKa CBiJYUTh Npo Ti YU iHWI OCOBUCTI AKOCTi, TO MiACTAaBO0 HPUAUYHOI
BiINOBiZja/IbHOCTI € NpaBONOpPYILIEHHS, TOOTO JisiHHS, SIKe IOPYIIy€e HOPMU NpaBa.
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ul/IBiJIbHe CYAOYHNHCTBO B YMOBAX BOEHHOI'O CTaHY

CTBOpeHHs HeOOXiJHMX NPaBOBUX YMOB JJI1 NPOJOBXE€HHA BUKOHAHHA CyAASAMU
MiClLleBUX 3araJIbHUX Ta allessALiiHUX CY/iB CBOIX NpodeCiiHUX MTOBHOBAXEHb 3 PO3TJIAAY i
BUpIlleHHA LMBIJIbHUX CIIpaB B yMOBax BOEHHOIO CTaHy B YKpaiHi € Ha/J3BHUYalHO
BaXXK/IMBOIO Ta HEOOXI/HOIO Jlep>KaBHOI0 rapaHTI€l0 y 3abe3edyeHH] 3aXUCTy NpaB, CBOOO/,
Ta iHTepeciB y NOPAAKY LIUBIJIBHOTO CYyJOYMHCTBa [1].

Ykazowm [IpesugenTta Ykpainu N2 64 Big 24.02.2022 [2] Ha nigcTaBi 3akoHy YKpaiHu
«[Ipo mpaBoBUI pexuM BOEHHOT0 cTaHy» Bif 12.05.2015 poky (zasi 3aKoH), B 3B’I3Ky 3
BO€EHHO0 arpecieto Pocii npoTu Ykpainu, Ha TepuTopii YkpaiHu 06yJio BBeJJeHO BOEHHUU
cTaH [2].

B yMOBax BOEHHOI'0 CTaHy He MOXe 3yNUHATHCS, 00MeXyBaTHUCS YU CKaCOBYBAaTUCH
IIPaBO Ha CyZJ0BUH 3aXHUCT.

Y crarTti 10 3akoHy nepezbayeHo, 10 y Mepioj Aii BOEHHOTO CTaHy He MOXYTb
OyTU NpUNMHEHI MOBHOBaXXeHHA cyAy. BigmoBigHo po crarTti 12-2 3akoHy B yMOBax
[IPAaBOBOI'0 PEXHUMY BOEHHOIO CTaHy CyJH, OPraHU Ta YCTAHOBU CUCTEMM INPaBOCYALA
Jil0Tb  BUKJIIOYHO Ha IifcTaBi, B MeXax TIIOBHOBaXeHb Ta B  CIOCIO,
BU3Ha4deHi KoHCcTUTYyILi€l0 YKpalHU Ta 3aKkOHaMU YKpalHU. [IoBHOBaXXeHHH Cy/iiB, OpraHiB
Ta YCTAHOB CHUCTEMHU IpaBOCyAAsd, MepejbadeHi KoncTtutynielo YkpaiHu, B yMoBax
NPaBOBOr0 PEXMMY BOEHHOTO CTaHY He MOXYTb OyTH oOMexXeHi. A B cTaTTi 26 BKa3aHo,
110 MpaBOCYyAJd Ha TEpPUTOpil, HA AKiM BBeJEeHO BOEHHUM CTaH, 3/JiMCHIOETHCA JIMILIE
cynamu. Ha niit teputopii aitoTh cyau, cTBopeHi BianoBigHOo ao KoHcTtuTynii Ykpainu.
CKOpOYeHHSI YM NPUCKOPEHHS OyAb-aKUX GOpPM CYyAOYMHCTBA 3a00POHSETbCA. Y pasi
HEMOJIMBOCTI 3JIWCHIOBATU MPaBOCYyAJd CyJaMH, dKi Ail0Tb Ha TepUTOpii, Ha AKIU
BBE/IEHO BOEHHMUH CTaH, 3aKOHaMMU YKpaiHU Moe OyTH 3MiHeHa TepUTOpiasbHa
NiJCyAHICTb CyZJOBUX CIpaB, L0 pO3IJAJAITbBCA B LUX CyJaX, abo B YCTAHOBJIEHOMY
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3aKOHOM IMOPSAJKY 3MiHEHO MicLe3Haxo/pKeHHd cyZJiB. CTBOpeHHd HaA3BHUYaWHUX Ta
0ocobsMBUX cyAiB He pgonyckaetbca [3]. [lo LluBisbHOro mnpouecyaJbHOTO KOZEKCY, 3
ypaxyBaHHSIM TaKoOi Aep>KaBHOI CUTYyallil, 0yAb-IKMX 3MiH YU JIONIOBHEHb HE BHOCUJIOCS.
JiiIbHICTD 3arajJibHUX HalliOHAJIbHUX CyZiB 3a3Hajla HEraTUBHOTO BIJIUBY BiMHU aje
BOHM IPOJOBKYBaJId CBOX JiSJIBHICTD HAa TEPUTOPIAX MiJKOHTPOJIbHUX YKpaiHi, a Ha
TEPUTOPIAX aKTUBHUX OOMOBUX [l 4YM Ha TUMYACcOBO OKYNOBAaHUX TEPUTOPIfAX CyAu
3MylleHi NIPUNMHUTHU CBOI JisJbHiICTb. Ha 3BiJIbHEHUX TepUTOpiAX YKpaiHU OiabLIICTH
CyZliB He 3MO03i po3MoYyaTH CBOI0 poOOTY. |HIIa NpUYMHA HEMOXKJIMBOCTI QYHKIiIOHYBaHHA
LMBIJIBHOTO CyZJ0YMHCTBA B YKpaiHi Lie 3Ha4Hi MirpaliiHi npouecu rpoMaAsaH YKpainy, K
y Mexax Hallol KpaiHH, TakK i B HaC/iJOK He0OXiITHOCTi IX TUMYAacOBOTr0 BHi3/ly 3a KOPZ,OH B
iH1II KpaiHu. lle 3Ha4HOIO MIpOIO 3/IMCHIOE BIVIMB HAa MOXKJIMBICTb 3BepHEHHS 3a CY[0BUM
3aXMCTOM, Ha BUpIlleHHA NUTaHb PO LUBIJIbHY OPUCAUKII, HA NpaBUJA 3iMCHEHHSA
LUBIJIBHOTO CYy[,0YMHCTBA, MMTAaHHSA CIJIaTH CyZL0BOro 300py, NOJaHHA [0KasiB [0 Cyay
TOLIO.

[IluTaHHa TepuTOpianbHOI (MigcyaHoCTi) BupimyeTbes ['osoBoo BepxoBHoro Cyay
Ha nigcTaBi ctaTTi 147 3akoHy YKpainu «IIpo cygoycTpiil i ctaTyc cyaiB» sika B YacTUHI 7
nepeznb6ayvae, 10 y pa3i HEMOXK/IMBOCTI 3AiHCHEHHS NpPaBOCYAJs CyZOM 3 06'€KTUBHHUX
NPUYUH i Yac BOEHHOTO CTaHy, Y 3B'SI3KY 3i BiHCbKOBUMHM [AisIMHU MOXe OYTH 3MiHEHO
TepUTOpiaJbHy MiACYAHICTL CYLOBUX CIpaB, L0 PO3IrJIAAATbCA B TAaKOMy CyAi, 3a
pilieHHAM BuIinoi pagyu npaBocyAnd, 110 YXBAJTIOETHCA 3a NOLaHHAM ['010BHM BepxoBHOTO
Cyny, misixoM ii nepezadi Ao cyay, SKAM HaMOIbIll TEPUTOPiaJibHO HAOJMKEHUHN [0 CYAY,
SKUM He MOXe 3JilCHIOBAaTH NpaBocyAjs, abo iHIIOrO BH3HAYeHOro cyay. Y pasi
HEMOXKJIMBOCTI 3AiMcCHeHHS Bulow pazoro mnpaBocyAfs TaKOTO MOBHOBAaXKEHHS BOHO
3[IMCHIOETHCA 3a po3nopsagxeHHAM [onoBu BepxoBHoro Cyay. BigmoBigHe pinieHHS €
TaKOX MifCTaBOW JJi Iepejadi ycix chpaB, fKi NepebyBajJu Ha pO3IJAAL Cyay,
TepuTOpia/JbHA MiACYAHICTb SIKOTO 3MiHIOEThCA [4]. Hapa3i BepxoBHuM CyjoM BUAAHO
BXKe MOHaJ 15 po3mnops/ixeHb NPO 3MiHY TepUTOpiaJbHOI NiJCYAHOCTI CYy/JOBUX CIpaB B
yMOBax BOEHHOI'O CTaHy [5].

Po6oTa cyaiB y mnepios BOEHHOrO CTaHy MOXe MaTH TMeBHI 0COOJMBOCTI:
MOMJIMBICTb 3MiHEHHSl TepUTOpiaJibHOI IpPUCAUKLii; 3abopoHa JAUCKpPUMiHaLii 3a
TEepUTOPiaJbHOI0 HaJIEXKHICTI0O Gi3UYHOI UM HPUAUYHOI 0COOU; HEIOTYCTUMICTIO BifiMOBHU
B CyJOBOMY 3axHUCTi; HAsBHICTIO a/JbTEPHATUBHUX MOXJIUBOCTEW [JI1 BpEryJIIOBaHHSA
CIopy; NOBiJIOMJIEHHSI 1 BUKJMK YYaCHUKIB CIpaBU 3AiHCHIOETbCA vepe3 oQilliliHYy
eJIEKTPOHHY aJijpecy TaKOro ydyaCHUKa abo eJIEKTPOHHY aJjpecy Micus THM4YacoBOTO
nepebyBaHHs1 (3HaxXO/PKEHHs); 3a00pOHA BUKOPUCTAHHA CyJOM NPUCKOpPEeHUX abo
CKOpPOYEeHUX MpoLecyaJbHUX MNpOLeAyp BHUPILIEHHA CIOPY; MOXJIMUBICTIO NpOBeJeHHS
CYZOBOTO 3aCi/laHHA | BUUHEHHS Cy/IOM OKpeMUX NPOoLieCyaJbHUX [iM 32 y4acCTIO y4YaCHUKA
CIpaBU B pexxuMi BifieokoHpepeHI3B’'s13Ky; 0OMeXeHHSI Y BUKOPUCTAHHI 3abe3neyeHHs
N030BY i J0Ka3iB; BUKOHAHHA CYJOBOrO pillleHHA 3 JesdKUX KaTeropiu ClpaB B pexuMi
OHJIaWH; BiAK/JIaJeHHsd, 3yIIMHEHHS, IeEpepBU MOXYTb 3aCTOCOBYBATUCA CY[OM TaKOX VY
BUIIA/IKaX KOJIM BUHUKAE 3arpo3a >KUTTIO, 3/J0POB’I0 Cy/ly i yYaCHUKY cpaBH Ta iHuI. 3a
inpopmauiero JICA a5 3anobiraHHs 3arpo3u XUTTI0 Ta 3[0POB’I0 CyAJliB Ta yYaCHUKIB
CYZ,0BOTO IpoLecy B nepios BoeHHOTO cTaHy goctyn ao €/IPCP, cepsiciB «CTaH po3rasagy
cnpaB» Ta «CIUCOK cnpas, NPU3HAYEHUX [0 PO3IJIAAY» TUMYACOBO NPU3YNIMHEHO. ToMy
Ji3HaTHCA NpO AATy Ta 4Yac Cy[0BOrO 3acCilaHHA MOXJIMBO B OIlePaTUBHOMY INOPALKY 3a
TesiepOHAMU CYAy YU 3 BUKOPUCTAHHSAM iHIIMX 3aC00iB 3B’SA3KY.

HazaHo mnpiopuTeT AedKMM KaTeropiam cCrpas, AKi NiJJIAraloTb HeBiJKJIaJLHOMY
po3r/isiAy i BUpilIEHHI0O B MOPSJAKY LMBIJIBHOTO Cy[OYMHCTBA (CcpaBU MOB's3aHi 3
000pOHO3/JaTHICTIO Aep>KaBy, 3abe3NeUeHHSIM PEXXUMY BOEHHOT'O CTaHy TOILO).
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Po3rss/ i BUpilleHHs UUBIJIBHUX CIPaB y 3araJbHUX CyJax MOXe 3/iMCHIOBATHUCA
nepeBa)XHO 3a JOMOMOroI0 IHTepHeTy, TOOTO Ije MOXKJIMUBICTh PO3rJAJaTH i BUPILIyBaTH
IUBIJIbHI CIpaBU B peXUMi OHJIAMH.

EnexkTpoHHe mnpaBocyJsa B YkpaiHi HabyBae MNpaKTU4YHOI aKTyaJIbHOCTI Ta
roctpotd. OTKe MoTpebye Cy4aCHOTO HAYKOBOTO AOCTi/pKeHHS. Y EBponelcbKUX KpaiHax
(Aurnis, Yennc, besnbria, Higepnanau, Himewyuuna, IlopTyrania Ta iHWI KpaiHu
€BpONENCHKOT0 COK03y) BUKOPHUCTOBYETBHCA BUpILIEHHS CHOPIB NOYMHAKYM 3 MOMEHTY
MO/IaHHS 0 CyJy M030BHOI 3asBH i 0 OTPHMMAaHHS pillleHHS y CIpaBi B OHJIAWH PEXUMI.
HaBiTb fONyCcKaeTbCA B peXUMi OHJIAWH BUKOHAHHA [leIKMX CYJOBUX pillleHb 3 NeBHUX
KaTeropiu cupas.

EjleKTpoHHe mpaBOCyAAs PpO3rJASAJA€ETbCA fAK CNOCI6 3JiMiCHEHHS IpaBOCYAAsA
IIJIIXOM BUKOPUCTAHHA IHPoOpMauidHUX TexHoJsorik. lle MoxauBicTb aaa cyay i
Y4YaCHUKIB Cy/I0BOi CIpaBM BUKOPHUCTATH Pi3HOMaHITHI aBTOMaTH30BaHi iHpopMalilHi
CUCTEMH - CepBicH, AKI HaLAal0Tb MOXJIMBICTD JJI1 YYaCHUKIB CIIPAaBU 3BEPHYTUCA [0 CYAY
32 3aXUCTOM, BeCTH €JIEKTPOHHY CIpaBy B CyAi, OTpUMaTH JOCTyl [0 MaTepiasiB
€JIEKTPOHHOI CIIpaBH, BIJIMBAaTU Ha XiJl CYZO0BOI CIIpaBU, MaTH MOXJIUBICTb BYHUHATHU
npouecyasbHi Jii, MOX/IMBICTb 6paTH y4acThb y Cy/IOBOMY 3aciJlaHHi Ta y BUMHEHHI Cy10M
OKpeMHUX NpolecyaJbHUX il Yepe3 CUCTEMU BileOKOHPepEeHI3B 13Ky TOLIO.

3anpoBa/pKeHHA [UCTAHLIMHOTO TOPAAKY IpOBEJEHHd Cy[OBUX 3aciiaHb 3
po3ryiaay 1 BUpilleHHd LUBIJIBHUX CIpaB BHUMararmTb BiANOBIJHOIO TeXHIYHOIO
OCHALeHHSA CYAy 1 y4aCHUKIB CYyLOBOTO MIPOLECY.
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Opis ®edvkosuua

BukoHaHHA pillleHHs CyAY PO CTATHEHHA aJ/IiMEHTIB y IepioJ; BOEHHOTO CTaHy

BukoHaHHS CyJ0BOro pillleHHsI € HeBiJ'€MHOI0 CKJIa/[OBOIO MpaBa KOXXHOTO Ha
CYJOBHM 3aXHCT i OXOIJIIOE, 30KpEMA, BUSHAYEHUH Y 3aKOHI KOMILJIEKC [Iil, CIPSIMOBAaHUX
Ha 3aXWCT | NOHOBJIEHHSl MOPYUIEHUX MpaB, CBOOOJ, 3aKOHHUX iHTepeciB Qi3UYHUX Ta
IOPUIMYHUX 0Cib, CycHisIbCTBA, AeprKaBU. BianosBigHo A0 4. 2 cT. 51 KoHcTuTtynii Ykpainu
[1] (mani - KY) Ta cT. 180 CK Ykpainu [2] (mani - CK Ykpainu) nepesbadeHo 060B's130K
06aTbKiB yTpUMYyBaTU CBOiX JiTell [0 [AOCATHEHHSI HUMU MOBHOJITTS. 3 MOMEHTY
OTPUMaHHA pillleHHS CyAy PO 3aJ0BOJIEHHS MT030BHMX BUMOTI PO CTATHEHHS aJliMEHTIB
Ha HENOBHOJIITHIO IMTUHY € JeKiJbKa IJISAXiB KOr0 BUKOHAHHSA: 100pOBiJibHE BUKOHAHHSA
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OOp>KHUKOM pillleHHs CyAy; BUKOHAHHSI pilleHHS CyAy UUISXOM 3BepHEeHHS [0
po6oToAaBLa OOp:KHHKA; NPUMyCOBe BUKOHAHHSl pilleHHS CyAy OpraHaMH JeprKaBHOI
BUKOHABYOI C/1y>kO0M 260 NPUBAaTHUM BUKOHABLEM.

CTOCOBHO TpeTbhOI 0COOJMBOCTI BUKOHAHHSA pillleHHS CyAy, TO CbOT0/iHi, K HIKOJIU
paHillle, aKTyaJIbHUM 3aJUIIAETHCA MUTAHHA BUKOHAHHA pIillleHHA CyAy NP0 CTATHEHHA
aJIIMEHTIB MiJj Yac BOEHHOTO CTAaHY Ta YM BXXUBAKTbLCA 3aX0AY IPUMYCOBOT0 BUKOHAHHA
pilleHb 3i CTACHeHHS a/iMeHTIB 3 OOpPXHUKIB Ha TepuToOpii aAMiHiCTpaTHBHO-
TepUTOpiaJIbHUX OJIMHUIb, AKi TUM4YACcOBO OKYIOBaHi BHAC/IIZOK BiliCbKOBOI arpecii Pocii?
Apxe y 3B’13Ky 3 BilICbKOBOIO arpeciero pociiicbkoi pefepanii npoTu YKkpaiHu Ha mifcTaBi
npono3ulii Pagu HanioHasbHOI 6e3neku i o6opoHu Yka3om [lpesupeHTa YkpaiHu Bij
24.02.2022 p. Ne64/2022 «Ilpo BBeJleHHS1 BOEHHOTO CTaHy B YKpaiHi», 3aTBep/KeHUM
3akoHOM YkpaiHu Big 24.02.2022 p. Ne2102-IX, Ta Ykasom IlpesuzpeHTa YkpaiHu Bij
14.03.2022 p. N2133/2022 «[Ipo npoaoBKeHHS1 CTPOKY Jil BOEHHOTO CTaHy B YKpaiHi»,
3aTBeppkeHUM 3akoHOM Ykpainu Bif 15.03.2022 p. Ne2119-IX, B YkpaiHi BBeJjeHUH Ta
NPOJIOBXKYE AiATU BOEHHUM cTaH. baraTo TepuTopi, Ha »aJib, TAMYAacOBO OKYIOBaHIi Ta
NiKOHTpoJibHI Bopory. Huska 3axofiB, NoB’f3aHMX 3 3alpoOBa/KEHHSM MPaBOBOrO
peXXUMy BOEHHOTO CTaHy Ha TepuTopii YkpaiHu, mpunana ¥ Ha cdepy BHKOHABYOIO
NpOBa/PKEHHH.

BpaxoByroun 3a3HaueHy cnenudiky perysoBaHHA chepd  BUKOHABYOrO
npoBaJyxeHHs1, BepxoBHoto Pazsorw Ykpainu npuiinaTo 3akoH Big 15.03.2022 p. Ne2129-IX
«IIpo BHeceHHs 3MiHM f0 po3ainy XIII «IIpukiHneBi Ta nepexifHi MoJyioKeHHS» 3aKOHY
Ykpainu «[lpo BUKOHaBuYe mnpoBakeHHsI» [3] (mani - 3Y), mo Ha6GpaB YHUHHOCTI
26.03.2022p. 3 ypaxyBaHHSIM BKa3aHHX 3MiH THMYacoBO, Ha MepioJ A0 MPUIUHEHHS ab0
CKaCyBaHHfl BOEHHOrO CTaHy Ha TepuTopii YkpaiHu: 1) NpPUNUHAETbCA 3BEpPHEHHS
CTATHEHHS Ha 3apo0iTHY IJIaTy, NeHCilo, CTUNeH/il0 Ta IHIIMKA J0XiA 60pKHHUKa (KpiMm
pillleHb PO CTATHEHHS aJiMeHTIB Ta pilleHb, 6OP>)KHUKAMHU 3a SKUMU € rpoMafsaHu PD);
2) i3 26 6epe3ns 2022 poKy MOXJIMBUM € IPOBeJieHHA BiZjpaxyBaHb i3 3apo6iTHOI MJ1aTH,
neHcii, ctuneHAii Ta iHIMIMKX J0XOJiB OOpPXXHMUKA JIMIIEe HA BUKOHAHHSA pillleHb Mpo
CTSITHEHHs aJliMeHTIB Ta pilleHb, GOpXHUKAaMMU 3a SKUMH € TPOMaJisiHA POCIMCbKOI
denepauii. 3a3HaueHe 06MeKEHHSI He 3aCTOCOBYETLCA 10 rpoMa/isiH P®, aki npokuBaOTh
Ha TepuTOpii YKpaiHU Ha 3aKOHHUX Mi/IcCTaBax; 3) 3a00POHSAETHCS BiIKPUTTS BUKOHABYHX
NpOBa/pPKeHb Ta BXUTTA 3axo0/iB IPUMYCOBOTO BUKOHAHHA DpilleHb Ha TepUTOpil
aZAMIHICTPAaTUBHO-TEPUTOPIaJIbHUX OJUHULB, AKI THUMYACOBO OKYNOBaHI BHACJIIZO0K
BilicbkoBoi arpecii P®, y nepion Takol okynauii; 4) 3a pilleHHMH NOpPO CTATCHEHHS
aJiMeHTiB MiANPUEMCTBA, YCTAaHOBH, opradizauii, ¢isuuni ocobu, ¢isuuyHi ocobu -
ninpyUeMLi, AKi 3iMCHIOIOTh BiZjpaxyBaHHS 3 3apoOiTHOI MJaTH, MeHcii, cTUuneHAil Ta
IHIIUX J10X0/iB OOpP>KHHMKA, IepepaxoBYIOTh CTATHYTI KOUITHM Ha BU3HAYeHUH y 3asBi abo
3BEpPHEHHI CTAryBa4ya paxyHOK, a Y pa3i BiICYTHOCTI peKBi3UTIiB paxyHKa CTATyBaya — Ha
BiINOBiJHMI paxXyHOK OpraHy JAepkaBHOI BUKOHABYOI C/aYy»KOU, IPUBATHOTO BUKOHABIS.
BusHadyeHni UMM 3aKOHOM CTPOKU IepepUBAIOTbCA Ta BCTAHOBJIOKWTbLCA 3 [HA
IpUIMHEHHs ab0 CKacyBaHHSI BOEHHOr0 cTaHy. be3yMoBHO, I mnpoueaypa 6ijibll
3py4Hillla Ta B iHTepecax CTATyBaya, OCKIJIbKU KOLITH HAaNpsIMy OY1yThb HAAXOAUTH HOMY.

Kpim Toro, ciif 3a3Ha4YMTH, 110 NPUMHATUMU BULeBKa3aHMM 3aKOHOM 3MiHaMHU He
nepe/ibaueHo 3a00pPOHU HapaxyBaHHSl Ta CTATHEHHSl MeHi 3a NPOCTPOYEHHS CIJIATH
asniMmeHTiB. lle 03Hayae, 10 NMPHW HECBOEYACHIM OIJIATi aJiMEHTIB y MJIATHUKA BUHUKAE
3a60proBaHicTh, Ha SIKy HapaxoBYeThcA neHs (1% Bijg cymMu HecryiayeHUX aliMeHTIB 3a
KOXXeH JileHb MpOCTpoyeHHs, aje He O6inbuie 100% 3aboproBaHocti). [lpu npbomy
3a60proBaHicThb 1 MeHd BUHUKAIOTh SK y MpaleBJallTOBaHUX IJIATHUKIB, Tak i B
6e3pobiTHUX. fKI0 0coba He MpalloE, TO 3a60ProBaHICTh PO3PAXOBYETHCSA BUXOASAUM i3
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cepeHbOI 3apo6iTHOI MaTH [ AaHoi MicueBocTi. Po3Mmip HeycTOWKU Moxe OyTU
3MeHLIeHUN CyJoM i3 ypaxyBaHHfIM MaTepiaJlbHOTO Ta CIMEWHOro CTaHy IJIaTHUKA
asiMeHTiB. BapTo 3a3HayuTH, 10 NeHd SK BUJ BIiANOBIJAJILHOCTI He CTATYETbCA 3
OOp>KHUKA aBTOMaTU4HO. /1l [bOTO CTATYBayy HEOOXiZJHO OTpUMATH pillleHHs CyAy Mpo
cTrHeHHd neHi. [licsig HabpaHHA TaKUM pillleHHAM 3aKOHHOI CUJIM 1OI0 BUKOHAHHS MOXe
OyTH 37iliCHEHO B 3arajibHOMY nopszky. lllofo HacaiaKiB yXxyuieHHd BiJ| claTy aJliMEHTIB,
TO OKpPIiM CTATHEHHs NeHi 10 6OPXKHKKA, Hapasi, NPOAOBXKYOTh AiITH BCi Ti 3ax04H, 110
ICHYBa/IM [0 BBeJleHHA BOEHHOI'O CTaHy, a TAaKO0X aJMiHiCTpaTHMBHA Ta KpUMiHaJ/IbHa
BiJMOBi1a/NbHICTb.

Ha fyMKy BITYM3HAHMX TEOPETUKIB Ta NPAKTUKIB NpoLeAypa CTATHEHHS aJliMeHTIB
3 OOpXKHMKA BKJIIOYAE psAJ eTalniB. [lo-nepiue, caif niaroryBaTyu nNo30BHY 3asBY YU 3asiBY
PO BUJAYy CYAOBOr0 HaKa3y IpPO CTATHEHHd aJsiMeHTiB. AKI0 mnopiBHATHU Li ABa
npoliecyasbHi IOKYMEHTH, TO Ha BiAMiHYy BiJi TO30BHOI 3asiBU, Cy/IOBUM HaKa3 MoOXKe OYTHU
BU/IAHO JIMIIIE SIKILO 3asiBJIEHO BUMOTY NIPO CTATCHEHHH aJliMeHTIB: y po3Mipi 1/4 - Ha oiHY
autuHy, 1/3 - Ha ABox aited, 1/2 - Ha Tpbox i Ginblie aiTed Big 3apobiTKy (moxoay)
NJIaTHUMKa aJliMeHTiB, ajle He Oijblle JecATH MNPOXKUTKOBUX MiHIMyMiB Ha JUTHHY
BiAMOBIIHOTO BIiKy; Ha JAUTHHY y TBepAild rpomoBiid cyMmi B po3mipi 50 BifcoTkiB
MPOXXUTKOBOTO MIHIMYyMy JJId JUTHHM BiANOBIAHOro BiKy. TakMM 4YMHOM, 3a CYJOBHUM
HaKa30M a/JliMEeHTH MOXXHa CTATHYTH JIMII y YiTKO BU3HAY€HUX pO3Mipax: MiHIMaJbHUU
po3Mip ajiMeHTIiB y 6y/b-ikoMy BuNaAky — 50 % OpoKUTKOBOrO MiHIMyMy Ha AUTHHY
BiZIMOBiAHOTO BiKYy; MaKCHUMaJIbHUW pPO3Mip aJliMeHTIB, SKMHA MOKe CTATHYTH CyJ, Ha
nificraBi cyZ0Boro Hakasy — 10 nmpoXUTKOBUX MiHIMyMiB Ha JUTHHY BiJIIOBIZHOIO BIKy.
[Iponeaypa Buadi cyloBoro Haka3sy 3akpimeHa B po3fiji 2 LIIK Ykpainu [4]. BogHouac,
NI030BHA 3as1Ba PO CTATHEHHS a/JiMeHTIB NOJA€EThCSA Y BUNIAAKY, KO 0C00a Xoue iHIIUH,
- 3a3BUYal OiNbLIMH, - po3Mip a/liMeHTIB, HiXK TOM, AKUM MOXHA CTATCHYTH Ha MiJAcTaBi
cyZoBoro Hakasy. Hampukniaj, fIKIio Ha OAHYy AUTHHY No3uBa4y Oaxae oTpumartu 1/3
3apo6iTKy miaTHUKA, a60 3000 rpuBeHb, AKILO aJiMEHTH CTATYIOTb Y TBEpJill rpoLIoBii
CyMi.

Ciip 3ayBaXMTH, IO HA THUMYAacOBO OKYIIOBAaHUX TEPUTOPIAX YKpaiHU I B THUX
perioHax, e aKTUBHO BeAyTbCsl OOMOBI [Iii, He MpaloTh JlepKaBHi peecTpu i cucteMa
BUKOHABYMX MpoBa/KeHb. Hapasi fgoctyn a0 aBTOMaTW30BaHOI CUCTEMU BHUKOHABYHMX
IpOB3/PKEHb HAJZ[aHO JIMIIE B pPeXWUMIi Meperasjy BiZIOMOCTeM TIpPO BHUKOHaBui
NpoBa/pkeHHsI 6e3 MOXJ/IMBOCTI BUYMHEHHS BUKOHABYMX [liff, TaKUX $IK, HaNpHUKJIaJ,
nepeBipKka MaliHOBOTO CTaHy OOpXKHMKA, OTpUMaHHS iHpopMalii Npo paxyHKH GOp>KHUKaA
y 6aHKax, HaKJ/aJleHHs/3HATTsS BUKOHAaBIeM apellTy Ha/3 MaillHa Ta KOIUTIB ULJISAXOM
BUHECEHH Bi/IIIOBiJHMX IOCTAaHOB TOLIO.

BapTo 3BepHyTH yBary Ha Te, 110 OJUH 3 0aTbKiB, 3 KUM NPOXKUBAE AWTHUHA MAE
npaBo Ha 6e30mJaTHY BTOPUHHY MpaBOBY JomoMory. BpaxoBywouyd HUHIilIHI YMOBHY,
CbOTO/IHI 6i/bIIICTh LIEHTPIB MO HaJlaHHIO 6e30M/aTHOI MPaBOBOI AOMOMOIU MPaIlOI0Th
JUCTaHLiiHO. 30KpeMa, GibLIICTh TPOMa/iAH 3BEPTAIThCA Y TeJaePOHHOMY pexuMi Ta
OTPUMYIOTb BiANOBiAI Ha MNUTaHHA, dAKi IX ULikaBaaTb. KpiM TOro, 3BepHeHHA
Ha/ICUJIAI0ThCS Ha eJIEKTPOHHY MOLITY LIeHTPiB, Ha ocobucTy cTopiHky y Facebook Toio.
[lo-npyre, noAaTH MO30BHY 3asBYy/3asiBy NMpoO BUAAYY CyZ0BOr0 Hakasy 3 J0JaTKaMU [0
OyZb-IKOro MicueBoro cyay. Takuil no3vBay/3assBHUK 3BIJIbHAETBCS BiJl CIIJIATH CYlOBOTO
360py. OTxxe, 0cob6a NMpu 3BepHEHHI [0 Cyly He Hece KOJHUX CyZ0BUX BUTpaT. [lo-TpeTe,
OTpUMATH pillleHHs CyAy Ta BUKOHABYMU JIUCT (Y BUNA/JKYy NOJAaHHS M030BHOI 3asiBU MPO
CTSTHEHHS aJliMeHTiB) abo cyJoBUM Haka3 (y BUNAJKy MOJAHHS 3asBU NpPO BUAAYY
cyfoBoro Hakasy). [Ipy pboMy Cy0BHM Haka3 OJJHOYACHO € BUKOHABYHUM JOKYMEHTOM
TOMY MifJiira€ NPpUMyCOBOMY BHKOHAaHHIO 0e3 BHUJAydi Ha HbOTO BHKOHABYOI'O JIKCTA.
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AiMeHTH NpPUCY/PKYIOThCSA 3a pillleHHSM CyAy, BiJj YaCTUHU A0XO0AY iHII0I 0co6HU abo X y
YiTKO BU3HAY€HIN CyMi, 3a YCHOIO JIOMOBJIEHICTIO Mi>k 6aTbKaMM YU LLJISIXOM YKJIaJl€eHHS
HOTapiaJIbHO IOCBIJYE€HOrO JIOTOBOPY IMpO CIUIaTy aJiMeHTIB Ha JUTUHY Ta
BUILJIAYYIOTBHCA  IOMicAL TUM 3 06aTbKiB, XTO NPOXHUBAE OKpeMo Bix auTuHU. [lo-
yeTBepTe, 3BEPHYTUCA [0 JepKaBHOI BUKOHABYOI CJYXKOM i3 3adBOI0 NpPO BiAKPUTTHA
BUKOHABYOro MPOBA/KEHHSA INpPO CTATCHEHHS aJliMeHTIB Ta CyJOBHM HakKa3oM abo
BUKOHAaBYMM JIMCTOM NP0 CTATHEHHd aJiMeHTiB. CTOCOBHO TepUTOPIaJIbHOCTI, TO
noJiaBaTU Tpeba 0 BUKOHABYOI CAYKOHM 3a MicleM peecTpalii 6op>kHMKa abo 3a MicleM
3HaXO/pKeHHsl NiANPUEMCTBA, Je OOpXHUK mpanre. [lo-miocte, BiAAi mpUMycoOBOro
BUKOHAHHS pilleHb NpPUKMMaEe [JOKYMEHTH, IepeBipsde IX i, AKI0 HeMae 3ayBaX<eHb,
Bi/IKpMBa€ BHKOHaBuYe IpoBaJpkeHHs. Ilicna Toro sk OyJe BiAKpUTE BHKOHaBYe
NpOBa/>KEHHS, BUKOHAaBel|b Ha/ICUJIa€E BUKOHABYUH JIUCT 3a MiclieM po60TH GOpKHHUKaA. Y
BUNIAJKYy, fAKILO OOpXHHUK He Ipallo€E, HeMae OQILiMHUX [OXOJIB, TO BHKOHaBelb
CaMOCTIMHO NpPOBOJAUTb OOpaxXyHOK ILOMICAYHUX BUIJIAT | 3 ypaxXyBaHHAM
cepe/IHbOMICAYHOI 3apo6iTHOI MJaTHM TOro perioHy, JAe TMepebyBae BUKOHABYe
IIPOBaJP>KEHHS.

Y 3B'A3Ky 3 TUM, 1110, 3apa3, TUMYACOBO NPU3yNHUHEHA PO60OTa PEECTPIB AepKaBHOI
BUKOHABYOl CJIY»KOH, IOCTAa€ NUTAHHA LOJ0 BUpILIEHHA NpPo06JeMHU MO CTATHEHHIO
aJIiMEeHTIB 3a pillleHHAM CcyZly. 30KpeMa, IK OTPUMATH aJiMeHTH, K0 BUKOHABYUHU JIUCT
3HAXO/IUThCSl HA BUKOHAHHI Yy BUKOHABYiN C1yk0i, asie cuctema He npainioe? OTOX, K0
BUKOHABYMH JIMCT NlepebyBa€ y BUKOHABYIM CJ1yk0i, TO Hapa3i He MOXXHa NepepaxyBaTH 3
JIeNO3UTHOTO PaXyHKy BUKOHABYOI C/AYyXOM ajJiMeHTH Ha paxyHOK CTAryBaya. 3BijacH,
OOp>XHUK MOXe [J00pOBIJIbHO HANpsAMY Iepepax0oByBaTU KOLITH Ha PAaXyHOK CTAryBaya.
[lif, yac mepepaxyHKy KOIUTIB y NpU3HA4YeHHi IJaTeXy HeoOXiHO BKa3yBaTH, IO L€
aJIiMEHTH, [Ki CTATYIOTbCA Ha JUTUHY BiINOBIIHO J0 BUKOHABYOTIO JIUCTA; 32 AKUH caMe
nepioJ; INepepaxoBYIOTbCA KOWITH Ta KBUTaHILil0 000B'A3K0OBO 30epiraTv, 106 B
MallOyTHbOMY OyJe MiATBep/XyBaTU (aKT NepepaxyHKy aJiMeHTIB Ha YTpPUMaHHA
JAUTHHH.

OTxe, nepeBa)kHa GiJIbIIICTD AiH, 1[0 CTOCYIOTHCA aJliMEHTHUX 3000B’A3aHb, MAlOTh
BUKOHYBATHCh 6e3 Oy/ib-sIKMX 3MiH B YMOBaX BOEHHOT0 cTaHy. Ta Bce » € 0CO6JIMBOCTI, 1110
PO3NOBCIO/KYIOTBCA Ha L0 KaTeropilo npaBoBifjHOCHH. Tak, 3a00pOHAETbCA BIAKPUTTA
BUKOHABYMX NPOBA/KEeHb Ta IPUMYyCOBe BUKOHAHHA pillleHb HAa TUMYacOBO OKYIOBaHUX
Pociicbkoro @epepaniero TepuTopiax YKpainy, okpiM yacTuHu JloHenbkol Ta JlyraHCbKOl
obsiactel, IKi MaloThb BiinoBiAHUM cTaTyC 3 2014 poky. Takuii cTaTyC MOXKYTb OTPUMAaTH U
IHIII TepuTOpil, 10 3axONJ/IeHI POCIMCBKUMHU BiMCbKaMU miciaa 24 jiotoro 2022 poky
(30KpeMa, 4yacTKOBO XepcOoHCbKa Ta 3amnopidbka o6Jacti). [IpesuzpeHT Bxe nifgnucas
BIAMOBIJTHUM 3aKOH, a pillleHHs NpPO HaJlaHHs TAKOro CTaTycy OyJe yxBaawoBaTh Paza
HallioHaJ/IbHOI 6e31eKU Ta 060POHHU.

[lincymMmoBy04M BUKJIaZieHe, 3a3HAaYMMO, 1110 Ha 4Yac Ail BOEHHOI'O CTaHy 000B’I30K
IIO/I0 CIJIATU aJiMeHTIB HAa AUTHUHY TUM i3 OATbKiB, 110 TPOXKUBAE OKPEMO BijJ IUTHHH,
36epiraeTbcd. [Ipy 1bOMy Ha 4ac BiHM JiepkaBa 3a/lMlLIMJIa MOMJIUBICTb 3BEpHEHHS
CTSTHEHHS Ha 3apo0iTHy MJaTy, NEeHCilo, CTUMNEeHJil0 Ta IHIIMHK [A0XiJ OOpKHHUKaA 3a
pilleHHAMU 0OpO CTATHEHHS aJjiMeHTiB. ToMy B yMoBax BiHM OOpXXHHUKY Kpalie
CIJladyyBaTH ajJiMeHTH B J0O0POBIJIbHOMY MOpsAJKY, LIJISXOM IlepepaxyBaHHs KOIUTIB
6e3nocepeiHbO Ha OCOOGUCTHUM PaxXyHOK CTAryBaya, MUHAIOYM BUKOHABYY CJYXKOY.
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IIoOHATTS «36POHHI CUJIN» | kKOMGATAHT» Y Mi>)KHApOAHOMY r'yMaHiTapHOMY npaBi

B cyyacHux peaniix [JocaifKeHHs OyJb-IKMX @HTaHb L0 CTOCYHOTbCSA
KpUMiHaJIbHUX MpaBONOpyIlleHb NPOTH MHUpPY, Oe3NeKH JIJCTBA Ta MiDXHApPOJHOIO
NpaBONOPSAAKY € HaZil3BUYalHO aKTyaJibHUMU. OCOBGJIUBY yBary ciij NpUAiJIMTA HOpMaM
MI>XKHapOJHOI'0 F'YMaHIiTapHOTO NMpaBa siIKi BU3HAYalOTh XTO € KOMOAaTaHTaMH, a KOro He
MOXXHa BIJJHOCUTH [0 HHX, OCKIJIbKM 1Iie J[03BOJUTb NpaBUJbHO KBajidiKyBaTH
npaBormnopyiieHHs 3a cT. 438 «[lopylieHHs 3aKoHiB Ta 3BM4aiB BilHU» KK Ykpainy, sika €
©J1aHKeTHOIO Ta BiJICUJIAE 10 HOPM MIXKHapOJHOI0 paBa.

Y MixHapogHOMYy 36pOoHHOMY KOHQUJIIKTI BOIOIOYI CTOPOHHM MpeACTaBJieHi, fK
NpaBuJIo, 30pOMHUMHU CUJIaMHU, Ha IKUX MOIIMUPIOETHCS OIbUIICTh 3aKOHIB BeJleHHS BiHHU.
Cksaz i cTpykTypa 36pOMHUX CUJI Jlep>KaB BU3HAYAETHCS HaljiOHAJIbHUM 3aKOHO/IaBCTBOM.

36poiiHi Cuau YkpaiHu € ocHOBOIO 0600poHHU YKpainu. BianosigHo a0 cT. 12 3akoHy
Ykpainu «IIpo o60poHy» ydyacTb B 00OpOHi JAep>kaBu pa3oMm i3 36poilHuMu CuiaMu
YkpaiHu GepyThb y MeXaX CBOiX NOBHOBa)KeHb iHIII BiMCbKOBI (OpMyBaHHS, YTBOpEHI
BiAmoBiHO [0 3akoHIB YKpaiHy, /lepkaBHa cneniajibHa cayxk6a TpaHcnoprty, Jep:kaBHa
cayxba crenjaJbHOro 3B'I3Ky Ta 3axUcTy iHpopmauii YkpaiHM, a TakKoX BiANOBIiJHI
NpaBOOXOPOHHI opraHu. TepuTopiasbHa 060poHa YKpaiHM OpraHi3oBYETbCA Ta
3/IINCHIOETHCA BiZNOBiIAHO A0 3aKOHY YKpaiHu «[Ipo 0CHOBUM Hal[iOHAJILHOTO CIPOTHUBY» 3
ypaxyBaHHSIM 0COOJIMBOCTEH, BU3HAYEHUX 3aKOHO/JaBCTBOM NP0 060POHY, Mobisizalio Ta
NpaBOBUM PEXUM BOEHHOTO cTaHy (cT. 18 3akoHy Ykpainu «I[Ipo 060poHy»).

Axiuo ctopoHa, ska mnepebyBae B KOHQJIKTI, BKJWOYA€E y CBOI 30pOHHI CUIHU
HaniBBOEHHY OpraHisariito abo 0306po€eHy opraHisaliio, 1110 3a6e3nedye OXOPOHY MOPAAKY,
BOHA MOBIJIOMJISIE MpPO Lie iHLIi CTOPOHH, 10 MepebyBalTb y KOHOJIKTI (m. 3 cT. 43
JoaaTkoBoro npoTtokoJay Ao »KeHeBCcbKMX KOHBeHLiH Bif 12.08.1949 p., mo cTtocyeTbcs
3axXMUCTY KepTB MixkHapogHUX 36porHuX KOHPIIKTIB ([IpoTokos ) Big 8.06.1977 p.).

36po¥Hi cuaMu JepKaB - OCHOBHHUX y4YaCHHUKIB 30pOHMHOI 60pOTHOH, € 06’€KTOM
3aXUCTy MIXKHApOJHOI'0 T'YMaHITapHOTro MpaBa, MPOTH SIKUX CYNPOTHUBHUK 3000B’sI3aHUU
3aCTOCOBYBATH 3aKOHHI METO/IM i CIOCOOH BeJIeHHS BilCbKOBUX [Ii.

[loHATT «36poMHiI cuam» Brnepuie chopmoBaHo y 1977 p. mig vyac poboTu
JUIIOMaTU4HOI KoHbepeHlii, Ae Oysno npuilHaTo /[oaatkoBi mpotokosu I i I fo
’KeHeBCbKUX KOHBEHIIiM MPO 3axUCT »epTB BiHU 1949 p. [logaTkoBuid npotokos I (m. 1
CT. 43) noB’sA3y€ 3a3HaUeHe NMOHATTA i3 HAsABHICTIO: a) OpraHi3oBaHUX 30POMHUX CUJI, TPy
i mifpo3ainiB, o nepebyBarOTh Mij KOMaHAYBaHHSAM 0COOM, Bi/IIOBila/IbHOI Nepes, 1€t
CTOPOHOI0 32 MOBEJIIHKY CBOIX MiAJierjinx, 6) BHYTPilIHbOI AUCLUIJIIHAPHOI CUCTEMH, IKA
3abe3neuye JoJep:KaHHS HOPM Mi>KHApOAHOIr0 TyMaHITapHOro npasa.
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[lynkTt 2 ct. 43 JlogaTkoBoro npoTokoJy | BU3Haydaeg, 10 0co6H, sIKi BXOASATb [0
CKJIaZly 30pOMHUX CUJI CTOPOHH, 1110 epebyBa€ B KOHQJIKTI (KpiM MeAUYHOTO0 i YXOBHOTO
1epcoHasy), € KOMOATaHTAMH, TOOTO BOHU MAalOTh NIpaBO 6paTH 6e3mocepesHI0 y4acTh y
BO€HHUX Aisix. [IpuBisieeM koMbaTaHTa € BifICYyTHICTb MOKapaHHS y 3B’A3KY i3 3aKOHHOIO
y4acTi0 y OOMOBUX JAifAX. 3 I1bOTO BUIJIMBAE, 1[0 HEKOMOATAaHTAMH € MeAUYHMM
NepcoHaJl i npeACcTaBHUKH AYXOBEHCTBA.

TakuM 4YHMHOM, y BKa3aHOMY /[OKYMEHTI KOHKpPETHU30BaHO IIOJIOXKEHHd, fKe
JI03BOJISIE BiJIpi3HATH KomMb6amaHmis BiJ, HEKOMOATaHTIB, a caMe: HAs8HICMb npasa
npuiimamu 6e3nocepedHio yuacms y 80€HHUX 0isix, nepefysaroyu y ckaadi 36poliHuUX cu, a He
INPUYETHICTD A0 Npolecy BeJleHHA BiHU. Ti 0cobH, sKi BXOAATH 10 CKJIaZy 30pOMHUX CUJI,
aJsle 3a IX MPU3HAYEHHSAM Ta POJUIK y BiMCbKOBIM opraHisalii Ha HUX He NOKJ/JIAaAAIThCA
byHKLii 6e3mocepeAHbOi y4yacTi y BiMCbKOBUX (00MOBMX) AifAX (HampHKJaZ, BiCbKOBI
iHTEHJAHTH, PUJUYHI palHUKH, BiHCbKOBI KypHaJIiCTH ), TeX BIpaBi 6paTucs 3a 36polo,
TakK K € KOMbOaTaHTaMU. BUHATOK - 0cOOM MeJUYHOrO i [yXOBHOTO mepcoHasny. HaBiThb
nepebyBalOyH y CKJaJi 30pOMHUX CUJI BOIOKOYHMX KpaiH, BOHM He BIpaBi NIpUHMaTH y4acThb
y BeJleHHi 60M0BUX Jil. Buxoasyu 3 a63. 4 cT. 4 KeHeBcbkol KOHBeH11ii [V, HekoMb6aTaHTH
He BIJIHOCATBCA [0 LUBIJIbBHOTO HacCeJeHHd, TOMY W0 BOHU NiANAJAKOTh IiJ 3aXUCT
’KeneBcbkux kouBeH1ii I-1I1.

TakuM 4uHOM, y JlofaTKOBOMY IPOTOKOJIi | KOHKPETU30BaHO [10JI0KEHHA CTOCOBHO
3aKOHHHUX Y4YaCHMUKIB 30pOoHHOro KOHQJIKTy. OT)Ke KOMOaTaHTaMM €: OCOGOBUM CKJaJ,
30pOMHUX CUJI Jlep»KaB, TOOTO OCOOOBHM CKJaJ, CYXONYTHHUX, BiCbKOBO-MOPCBHKHX,
BiliCbKOBO-MOBITPSAHUX CUJ; 0COOOBUM CKJaJ, GOpMyBaHb, JOOPOBOJILYMX 3aroHiB, 1110
BXOJISITh /10 CKJIaAy 30pOMHUX CHJI; 0COO0BUM CKJIaJ, iHIIMX GOpMyBaHb i J06pPOBOJIbLYHX
3aroHiB, BKJIIOYAIOYM CKJ3J, OPraHi30BaHOrO pyXy CYIPOTHUBY, HAJIEXKHOTO CTOPOHI
KOHQJIIKTY i Ail0YMX Ha iX BJACHIM TepUTOpii abo 1no3a Helo, HABITh SAKILO LSl TEPUTOPIS €
OKYIIOBaHOIO, a TAaKOX MapTU3aHH, KO Li GOopMyBaHHs, 3arOHH, OpraHi3oBaHi pyxu
CyNpOTHUBY i MapTU3aHU BiANOBiJal0Th IEBHUM BUMOraM (MarTh Jiiiepa, IKWH BiJinoBijae
3a CBOIX MiJJIerJiuX; HasBHUW poO3Mi3HaBaJIbHUM 3HAK; BiAKPUTO HOCATb 30polo;
JIOTPUMYIOThCSl 3aKOHIB 1 3BMYaiB BillHU); 0COOOBUN CKJaJ, pPeryjsspHUX 30pOMHUX CHUJI,
sKi BBaXKalOTbh cebe y MiANOpsAAKyBaHHI ypsajay abo BJajli, He BU3HAHUX YTPUMYYOI0 Y
IIOJIOHI JlepKaBolo; YJeHU eKinaxkiB Cy/leH TOpriBesibHOro (GJO0TYy, BK/IOYAOYM KaliTaHiB,
JIOLMaHIB 1 IOHT, a TAKO eKiMakiB LIMBI/IbHOI aBiallil cTOpiH, fAKi 3HaX0AATbCA Y KOHPJIIKTI,
AKi He KOPUCTYITbCA Oinbllie MiJIbIOBUM PEXHWMOM B CUJIY OyZAb-KHX IO0JIOXKEHb
MI>)KHAapOJHOT0 MpaBa; HaceJIeHHs HEOKYINOBaHOI TepuUTOpii, sike NpU HabJIMKeHHI
CYNPOTUBHUKA CTUXINHO O6epeThCs 3a 30por0 /i1 60POTHOU i3 HaMaZaloUMMH BilicbKaMH,
He BCTUTHYBIUU CPOPMYBATUCSA Y PeTYJISIPHI BiMCbKa, AKIL0 BOHO BiIKDUTO HOCUTb 30pOI0
1 JOTPUMYETHCA 3aKOHIB i 3BU4YaiB BiMHU.

HopMu MikHapoJjHOro ryMaHiTapHOTO NpaBa 30060B’SI3yI0Tb BOIOIOYi CTOPOHU
BECTH BIMCBHKOBI Ail Jille NTPOTHU KOMOATAHTIB, BJlacHe JJIs1 YOTO0 KOMOATaHTH Ha BiMiHYy
Bi/| MBIJIbLHOTO HaceJIeHHs MOBMHHI MaTH po3Ii3HaBa/IbHI 3HAKH, 1110 3aKpiljeHo y cT. 1
['aa3pKoOro noJsiokeHHs Npo 3aKOHU Ta 3BUYal BiIMHH.

[IpaBoBe moJIO’KEHHsI KOMOATaHTIB i HekoMb6aTaHTiB BigmiHHe. OkpiM mnpaBa
6e3nocepeAHbol ydacTi y O6OWOBUX JifAX, KOMOGAaTaHTU BIpaBi 3acTOCOBYBaTU [0
CYNPOTUBHHUKA BUILy Mipy HacUJ/LIs, TOOTO MOr0 3HUILYBATH, B TOU Yac IK HEKOMOATaHTH
Jiiile 06CYyTrOBYIOTH i 3a6€e3IeuyoTh 60MOBY i lYXOBHY Ai/IbHICTb 30pOMHUX CUJI i BOpaBi
3aCTOCOBYBATH 36pOI0 JiMIlIe 3 METOK CAMOOGOPOHHU.

3aKOHHUMHU yYaCHUKAMH 30pOMHUX KOHQJIIKTIB (KoMbGaTaHTaMM) € AOOPOBOJIBILII.
BoHuy BnpaBi npUHMaTH y4acTb Y BIMCBKOBUX JifIX BOIOKYMX CTOpiH. [Ipo me ugeTbca y
KoHBeHLii mpo npaBa i 060B’sI3KM HEUTpPaJIbHUX Jlep:KaB Ta 0Cib y pasi cyxonyTHOI BiiHU
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1907 p. ¥ ct. 6 niei KonBeHuil 3akpineHo, 0 BigNOBiAa/lbHICTh HEUTPAJIIBHOI JIep>KaBU
He BUHHUKAE BHACAIJOK TOro, 110 NPHBAaTHI 0COOM OKpeMO MepexoAfATb KOPJOH, 1100
BCTYIIUTHU Ha CJIYKO0Y OJiHi€l 3 BOIOIOYUX JAepKaB. [Ipu iboMy ocoba HEUTpaIbHOI iepKaBU
He MOXKe IIOCHJIaTHUCA Ha CBIM HeWTpaJiTeT, fAKILO BOHA BYMHAE Jii: BOpPOXI IO
BiZJHOLLIEHHIO 10 BOIOIOYOI; HA KOPUCTh BOIOIOYO0I, TOOTO JOOPOBIILHO BCTYIAE HA CAYKOY
Jl0 J1aB 30POMHUX CUJI OJLHIEI i3 CTOPIH.

Komb6aTaHTaMu y MOpCBKIiH BiliHI € eKilaxXi MOPCbKUX Cy/ieH BCixX BU/JIB (JiHKOPIB,
KpeKcepiB, aBiaHOCIIiB, NiIBOAHUX YOBHIB, KaTepiB TOWI0), €KiMaxi JiiTaJbHUX anapaTiB
NOBITPsAHO-MOpPChKOro ¢JoTy (JiTakiB, TBUHTOKPUJIIB), JONOMDXXHUX CyJileH BCiX BUJAIB, a
TaKOX TOPTiBeJIbHUX, fKi lepeob/iafHaHi y BikcbKOBI. Big nepeob6safjHaHUX TOPTiBeJbHUX
CyZleH y BIWCBbKOBI CJif, BIiJpi3HATH 030pPOEHHS TOPrOBEJbHUX CYJAEH 3 MEeTOH
CaMOOGOPOHH.

HekoMbaTaHTaMM y MOpPCbKIM BiliHI BBa)KalOTbCS eKilaKi BiMCbKOBHUX Cy/l€H-
rocmiTaJis, SIKII0 BOHU MOOy/0BaHi ab0 06JiaZHaHi JiepKaBaMu i3 creliaJibHOI METOM -
HaJlaBaTH JONOMOry MOpaHeHUM, XBOPUM i NOTepNiJIMM BHACJIiA0K aBapii (MoToM/eHH:)
CYZlHa, @ TaKOX eKinaxki cyaeH-rocnitasliB MixkHapoZHOro komitety YepBoHOro Xpecra.

KoMmbaTaHTamMu y NOBITpsAHIM BifiHI € ekinmaxki BciXx JieTaJbHUX amapariB, 10
BXOJISITh [0 CKJIaJly BiCbKOBOI aBiallii BOIOWOUMX AepKaB i sKi MalOThb iX po3ni3HaBa/ibHI
3HaKHW. [lo HUX BiHOCATBHCS TAKOX eKimaxi cyJeH LMBiJbHOI aBialii, nepeo6sagHaHi y
BiMICBbKOBI B Meax WPUCAUKILII BOIOIOYO] Iep>KaBH.

HekoMmbaTaHTaMM y MOBITpsAHIM BiHHI € ekimaxki caHiTapHUX JiTaKiB, a TaKOX
rOCIHITaJIbHUX MOBITPAHUX CyJZeH, AKI BUKOPHUCTOBYIOTbLCA BOKIYUMHU JepkKaBaMU I
HallloHaJIbHUMU ToBapucTBaMU YepBoHoro Xpecra JJis eBaKyaliii, JIIKyBaHHS IOpaHEHUX i
XBOpHUX. Taki JiiTa/bHI amapaTyH NOBUHHI MaTH CBid SIBHO BUJUMHUU pO3IMi3HABaJbHUHU
3HaK, a B YCTaHOBJIEHUX BUIAJKaX TakKoK eMb6sieMy UepBoHoro Xpecra. [lep»kaBaM, ki
nepe6yBalOThb Y 30poHHOMY KOHQJIIKTi, 3a60pOHEHO BUKOPUCTOBYBATH CaHiTApHI JiiTaJIbHI
anapaTu JJ151 3ab6e3neyeHHs HeIOTOPKAHOCTI BiiCbKOBUX 06 €KTIB, 360py pO3BiJlyBa/IbHUX
JlaHUX, a TAKO0X [Jis NepeBe3eHHs 0C0O0BOro CK/Iajy i BiNCbKOBUX BaHTaXiB 3 METOMO
Ha/laHHA JJOIIOMOT'A BOKOOYHUM.

BignosigHo a0 . 1 cT. 46 JlogaTKOBOTO NPOTOKOJY | LIMUTYHOM BU3HAETHCS OY/b-
sKa 0coba i3 ck/1aay 30pOMHHUX CUJ CTOPOHHY, 110 NepedyBaE B KOHQJIIKTI, ika MOTpanJsie
niJl BJlaZly CyIpOTUBHOI CTOPOHM B TOMW 4ac, KOJIM BOHA 3aMMA€EThCA IIMUTYHCTBOM. Taka
ocoba He Mae NpaBa Ha CTAaTyC BilICbKOBONOJIOHEHOrO, OTKE€ He MOXe BBaXKaTHUCH
KOMOATaHTOM.

3 TOYKM 30py MIDKHApPOJAHOTO MpaBa He € KoMbaTaHTaMu HalManui. I[lpo ne
cBiguuTh HOopMa 108 3BUYaEBOro MiXXKHApPOJHOTO I'yMaHITapHOrO NpaBa, 3TiJHO 3 AKOIO:
«HalMaHlLi ... He MaloTh IpaBa Ha CTaTyC KOMOAaTaHTa YM BiICbKOBOIOJIOHEHOTO». Y CT. 47
JozpaTkoBoro npoTokoJy | Takox 3a3HadyeHoO, 110 HAaMMaHLi He MalwThb IpaBa Ha CTATyC
KoMGaTaHTa a60 BiliCLKOBONOJIOHEHOrO. IX cTaTyc Ma€ chHeLiaJbHUN XapakTep i
BU3HA4YaeTbCcd HopMaMU JlogaTKOBOro mpoTokoJsy | Ta noJsioxxeHHAMU MiXHapoZHOI
KOHBeHIii mnpo 60poTbOy 3 BepOYBAaHHSAM, BHUKOPUCTAaHHAM, G¢iHAaHCYBaHHSAM Ta
HaBYaHHAM HauMaHUiB 1989 p. HaliMaHLi He BHU3HAKTBCA 3aKOHHUMH y4YaCHUKaAMU
BOEHHUX KOHQJIIKTIB, HAa HHUX He PO3MOBCIO/KYETbCA PEXUM BilICbKOBOIOJIOHEHOTO.
HalimaHeup, skui 6e3mnocepefHbO MPUKWMAE y4yacTb y BIWCbKOBHUX ab0 CHiJIbHUX
HACUJIbHULIbKUX [isTHHSX, BUMHSIE 3JI0YMH. ByJb-ika 0co6a, sika BepOy€e, BUKOPHUCTOBYE,
¢diHaHcye a60 HaBYa€ HAMaHLiB TAK0X BYMHSIE 3JI0UHH.

OT>ke, KOMOATaHT - Ile 0c00a, IKa Ma€E 3aKOHHE MPaBO OpPaTH y4yacTb Y BOEHHUX JIiSIX
(HazisieHa MpaBOM BOMBATH); He MOXKe OYTH NPUTATHYTA /10 BiANOBIAa/IbHOCTI 32 y4acTb Y
BOEHHUX [JifAX; € BIMCbKOBOKW LIJIJIIO CYNPOTUBHUKA; Y BUMNAAKY NOTPAIJIAHHA Y MOJIOH
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OTPUMYE CTAaTyC BiMCbKOBOIIOJIOHEHOIrO i 3axUUIAeTbcAa KeHeBCbKOKW KOHBeHLiew III;
AKII0  CTaTyC BUKJIMKAE CYMHIBY, TO BCe PIBHO KOPHUCTYETbCA CTaTyCOM
BiICBKOBOIIOJIOHEHOI'0 [0 THUX IIip, JOKHA HOro IOJIOKEHHA He OyJe BU3HAa4YeHUM. [HIi
ocobu (B T. 4. i UMBI/JIbHI) He MalTh NpaBa NpUHUMaTHU ydyacTb y BOEHHUX JifX i 3a He
3aKOHHY y4acTb Y HUX MOXXYTb OYTU NPUTATHYTI A0 BiANOBi1aIbHOCTI.

Xyduk A.M., K.10.H., NOMIYHUK cyd0i
YNnpasaiHHs 3  Op2aHi3ayiliHo20
3a6e3neveHHs1 AneasyitiHoi nasamu
Buwozo anmuxkopynyitinozo cydy

Kowru JlepkaBHOro 6104xeTy YKpaiHM fIK 00’ €KT IpaBa BJIaCHOCTi
YKpaiHcbKOro Hapoay: 3a KoHcTuTyni€ew Ykpainu

KoHcTuTynis YkpaiHu 3aKpim/ire nepesik 06’€KTiB MpaBa BUKJWYHOI BJIACHOCTI
Ykpaincbkoro Hapoay [6, 35-38]. 3riaHo i3 4.1 ct. 13 KoHcTtuTynii Ykpainu «3emJs, ii
HaJipa, aTMochepHe NOBITpPs, BOAHI Ta iHIII NPUPOAHI pecypcH, sKi 3HaX0AATbCS B MexKax
TepuTopii YKpaiHM, NpUPOAHI pecypcHd ii KOHTUHEHTAJIbHOTO Lieabdy, BUKJIHYHOI
(MOpcbKOI) eKOHOMIUYHOI 30HU € 00’€KTaMM IpaBa BJIACHOCTI YKpaiHCbKOro Hapoay». [lpu
bOMY, Ha BiAMiHy Bij /Jlek/apariii npo aep>kaBHUM cyBepeHiTeT YKpaiHW Big 16 JUNHA
1990 p. [2], BOHa He 3apaxOBYE 10 TAKUX 00'€KTIB KOUITH Jlep>KaBHOTO GO/ KETY YKpaiHu.
[HIMMU cnoBamy, y cT. 13 KoHcTuTynii Ykpainu YKpaiHCbKUN HapoJ, He MpeACcTaBJIeHUN
sIK Cy6’€EKT NpaBa BJIACHOCTI Ha ny6J1iyHi GiHaHCOBI pecypcH.

BopHouac, BiacyTHicTb B cT. 13 KoHcTUTyLil YKpaiHu 3rafiky npo ny6.idHi piHaHCcH
He CBiYMTb NpPO Te, 1[0 KOIWITH Jlep>kaBHOro OroKeTy YKpaiHy, fIK i ny06JiuHi ¢piHaHCOBI
pecypc B L[iJIOMy, HE MO>KYTb BU3HABATUCS BJIACHICTIO YKpaiHCbKOr0 HApoAy. 3MiCTOBHUU
a”ani3 cT. 13 KoHcTuTyunil YKpaiHu Ja€e MifAcTaBd BBaXKaTH, L0 LA CTATTA NPUCBAYEHA
TiJIbKYM NPUPOJHUM pecypcaM, i He CTOCYEThCS IHIIMX 00'€KTIB, fIKi He HaJjiexaTb A0 L€l
kaTeropii (kateropii «npupogHi pecypcu»). Tak, 3rifHO 3 4.2 wLi€l K CTATTi «KOXHUU
rpoMaZiTHUH Ma€ NPaBoO KOPUCTYBATUCA NIPUPOJAHUMHU 06’ €KTaMU NMpaBa BJIACHOCTI Hapoay
BiMOBiAHO [0 3akoHy». OTXe, YKpaiHCbKUM KOHCTUTYIli€AaBellb, 3BaXKalOUM Ha
YHIKa/JbHICTb, 3HAYUMICTb MNPUPOLHUX pecypcCiB [Jid COLLaJIbHOIO BiJATBOpEHHHA
YKpalHCBKOTO HapoAy, KOHCTUTYLiOHaJi3yBaB NpPaBO BJIACHOCTI YKpalHCbKOrO Hapozay
caMe Ha IPpUPOJHI pecypcH, IPUCBATUBIIY IM OKpEMY CTATTIO.

BHeceHHsa B 3akpimieHud cT.13 KoHcTtuTynil YkpalHU mnepesik NpUpOSHUX
pecypciB Takoro 06’€KTy K KOWTHU /Jlep:kaBHOro OJKeTy YKpaiHM NOpyWIHIo 6
CTPYKTYpPYy Ta JIOTIKYy JaHOi KOHCTUTYLilMHOI HOpMH (mopymuiao 6 kiaacudikaliro
NPUPOJHUX PECYPCIB), CBIAUMJIO 6 PO Te, L]0 YKPAIHCbKUN KOHCTUTYIi€AaBelb CBiJOMO, i
BO/IHOYAC NOMUJIKOBO, BiJIHiC 0 IPUPOAHUX pecypciB my6J1iuHi piHaHCOBI pecypcH.

[HIIMMU cioBamy, y cT. 13 KoHcTuTyLil YKpalHu 3aKpinJieHUl nepesik NpupoagHUAX
pecypciB (06’ekTiB) fIKi € BJyacHicTIO YKpaiHcbkoro Hapoay. OfjHaK B Hill He MIiCTUTbCA
BUYEPIIHOTO IepeJsiiky Bcix 06’€KTiB mpaBa BJIaCHOCTI YKpaiHcbkoro Hapofy. Ilpo ue
30KpeMa CBiJ[UUTb CUCTEMHHUM aHaJi3 KOHCTUTYLIMHUX MOJIO)KeHb. 30KkpeMa, y 1. 1 cT. 95
KoHcTuTy1ii YkpaiHu nmifKpecaroeTbcs, 0 «610/pKeTHA CUCTeMa YKpaiHU OYAy€eETbCcSa Ha
HavyasiaX CIpaBeJJIMBOr0 i HeynepeKeHOro pO3MO0JiJy CyCHiJIbLHOro 6araTrcTBa Mix
rpoMaZisHaMU i TepUTOpiaJIbHUMM rpoMajiaMu». A B 1. 2 1ji€l k cTaTTi 3adikcoBaHo, L0
«BHUKJIDYHO 3aKOHOM Npo /JlepkaBHUH O10/KeT YKpaiHM BU3HAYAIOThCSA OY/ib-IKi BUTpPATH
JlepKaBU Ha 3arajibHOCYyCHiJIbHI IOTPe6H, po3Mip i LiJiboBe 3HaYeHHS UX BUTPAT» [1].
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TakuM unHOM, 3rigHo 3 0. 1, 2 cT. 95 KoHcTuTynil Ykpainy, npaBoBa npupoja Ta
npu3HadyeHHs KouwTiB JlepkaBHOro Ow0/pKeTy YKpaiHd, fAK i myosiyHuX ¢(iHaHCOBHUX
pecypciB BILIJIOMYy, PO3KPUBA€ETbCA 4epe3 MOHATTS «CycCliJibHe GaratcTBo». [lepeaycim
3a3HAYUMO, W0 «CyCHiJibHE 6araTcTBO» € KOHCTUTYLiMHUM MNOHATTSM, i, 3a JIOTiKOMO
IpaBOBOr0 peryJil0BaHHs, BOHO NOTPeOye PO3BUTKY Ta KOHKpeTHu3allii B rajay3eBoMy
KOHCTUTYL[IMHOMY 3aKOHOZABCTBi. [IpoTe mNOHATTA «CycliJibHe 6araTcTBo», (K 1
OCHOBaHMM HAa HBOMY fKICHO HOBHMM METOJOJIOTIYHMM NiJXiZ 40 pO3yMiHHA NpPaBOBOI
npupoju nyo6/1iyHuX QiHAHCIB, He oJlepKau IKOro-HeOy/ib JOAATKOBOTO OOI'pPyHTYBaHHSA
Hi B CUCTeMi Cy4aCHOTO HalliOHaJIbHOI'0 3aKOHOJABCTBA, Hi B 3araJlbHOTEOPETHUYHIN YU
rajayseBUX PUIUYHUX HayKax. KOHCTUTYLiA YKpaiHy, 4K | YUHHE 3aKOHOAABCTBO, He /A€
BiANOBIiZli HA 3alUTaHHS, 110 BApPTO PO3YMITH MiJi «CYCHiJIbHUM 6araTCTBOM», sIKi paBa
BJIACHMKA Ha CyCIiJibHe 6araTCTBO Ma€ 3/iMCHIOBATH JlepKaBa, a sKi ColiiyM Ta iHAUBIU.
Jloci HepO3KPUTOIO HAa KOHLENTYyaJIbHOMY PiBHI € KOHCTUTYLiHHA KOHCTPYKILisl «yOJIiuHI
diHaHCOBI pecypcu - cycnijibHe 6araTcTBo». A TOMY Lji IMUTaHHS NOTPeOYIOTh BUBYEHHS,
JOCJIiI>KEHHS Ta OOI'PYHTYBaHHS.

Takum 4yuHOM KoHcTUTyLiA YKpaiHM YIiTKO BCTAHOBJIIOE, IO Jep)KaBa He €
cy6’eKTOM IpaBa BJIACHOCTI Ha ny6.1iyHi ¢piHaHCcoBi pecypcu. [ly6aiuni piHaHCOBI pecypcey,
sKi He HaJieXkaTb iHJAMBiJlaM Y4 WOPUJUYHUM 0co6aM Ha mpaBi BJIACHOCTI, € HaAOAHHAM
YKpaiHCbKOTO HapoAy Ta HajlekaTb MOMy Ha IpaBi nmy6JiiyHoi BjaacHocTi. Lli 6araTcTBa, K
IIpaBUJIO, CTBOPIOIOTBCA Ta HAKONUYYIOTbCA 3a PpPaxyHOK IMOJATKOBUX Ta IHIIMX
000B’SI3BKOBUX IJIaTeXiB HacejeHHs. CaMe TOMYy iHCTUTYTH Ny6JiiYHOI BJaAy B MPOIEC]
3[iIiCHEHHSI NPABOMOYHOCTEH MyO6JIiYHOrO BJIACHUKA IOBUHHI [JiITU He y CBOEMY
NpPUBATHOMY iHTepeci, a 3 orJisA/ly Ha my6J1iyHi iHTepecH coliyMy, rpoMa/iu.

[IpoTe y cy4yacHiil HpUAUYHIA Hayli TpaAULiMHUM € MO3UIis NPO Te, [0 KOIITH
Jlep:kaBHOTO O10/KETY YKpaiHy, AK i ny6/i4uHi GpiHaHCOBI pecypcH BLiJIOMY, € lep:KaBHOIO
BJIACHICTIO, Ta y 3B’I3Ky i3 IIMM opradisalis po3nojisy i nepeposnofijy mnyo6/iyHUX
¢diHaHCiB MOXKe 34iHCHIOBAaTUCSA TUIbKU Jiep:KaBoto Ta ii iHctutyTamu [7, 109-115]. OaHak,
K TOKa3y€ BeJMYe3HUM ICTOPUYHUM [O0CBifA, 3apaxyBaHHf NyOJ/iYHUX (iHAaHCOBUX
pecypciB 10 OO’€KTiB BHKJIWYHOTO IpaBa /[epaBU HEMHUHy4Ye NPU3BOAUTHL [0
dakTUYHOrO BiiTOprHeHHs (iHaHCOBUX pecypciB BiJi cOLliyMy 3arajsioM, 10 peajibHOro
NPUCBOEHHSI OKPEMHUMH IHCTUTYyTaMM MyO6JiuHOI BJIaZH, TOOTO A0 JedopMoBaHUX GoOpM
po3yMiHHA ny6siyHMX ¢iHaHCIB Ak PopMuU po3moAiny Ta mepepo3nojisy CycCHiJibHOTO
6araTcTBa, 10 (GAKTUYHO Y3aKOHIOE BiAUy:KEHHS IHAMBIZIB, couiyMy BiJ y4acTi B
po3nozini i nepeposnoAiji cycnizibHOro 6aratcraa [3].

HocanimxkenHa HopMm KoHcTtuTynii YKpalHM 1oA0 KOMIETEHLIl JepXaBu B
ny6saiyHuX ¢iHaHcax Ta MeXx 1l BJIaJHUX [OBHOBaXXEHb [JIa€ MOXJIMBICTb
OXapakTepu3yBaTHU il MOBHOBaXXEHHHA K CyTO yIpaBJIiHCbKi. BBaxxaeMo, 1110 ynpaBJliHHA
ny6iYyHUMU GiHAHCOBUMM pecypcaMu - Iie My6JiiuHO-cepBicHA JisJIbHICTb IHCTUTYTIB
ny6/i4yHOl BJaJy 100 NPUUHATTSA pilleHb Ta 3/AiMCHEHHS BIJIMBY Ha PO3MOAiabYi Ta
nepepo3noAisbyi BiIHOCUHY, 10 JA€ 3MOTy YNOPAAKYBAaTH HAsBHY CUCTEMY MyOJiYHUX
¢diHaHciB, HaZlae JAeprkaBi MOXJIMBOCTI peaJsiisyBaTH CBOIO COIjia/ibHY QYHKIiIO 1100
3a/10BOJIEHHS y6JIIYHUX NOTPeb iHAWBIAIB LJIAXOM peaJiizalii BJaiHUX TOBHOBAXEHb.

CucteMHui aHaniz HopM KoHcTuTyuii YkpaiHu JAeMOHCTpye, 10 Mipa cBo6oAu
iHCTUTYTIB myO6JiiuHOI BJIaZy, NepeAyCiM J[ep>KaBH, OXOIUIIOE i MeXi NOBHOBaXKeHb
iHcTUTYTIB my6si4HOI BJIaZiM 100 BCTAHOBJIEHHSI TPAaHUYHOrO po3Mipy ¢ickaibHUX
Ha/XO/JKeHb Jlep>XaBU 3 IMPUBATHOTO CEKTOpPY, 33/ JOCATHEHHS SKHaW6iabLIol
epEeKTUBHOCTI BUKOPUCTAHHSl BaJIOBOTO BHYTPIIIHBOTO MNPOAYKTY Ta HalliOHAJIbHOTO
noxony. Tak, 3rigHo i3 cT. 95 KoHcTuTtynii Ykpainu aepkaBa B nyo6/idyHUX ¢iHaHCcAaxX He
Ha/jijleHa 6e3MeXHUMU MOBHOBAXKEHHSMHU, a IOBMHHA [iITH B iHTepecax COLjiyMy Ta KOTO

V MixHapoaHuy npaBHUYUU dpopyM. 10 yepBHa 2022 p., M. YepHiBui. 135




4yJieHiB, 3[iACHIOBAaTU HWOro MpeACTaBHULTBO 1 3abe3nedeHHs. Takudl pe3yabTaT
JlOCATAETbCA IJIIXOM BH3HAY€HHS OCHOBHHUX INyOJIYHUX MOTped, i BXXe Ha OCHOBI
OTpYMMaHoi iHopMallii MOXHa BCTAHOBJIIOBATH CHpaBeAJIMBUM piBeHb (iHAHCOBOTO
HaBaHTaXXEHHsI Ha IHAUBIJIB 10Jl0 3abe3meyeHHs ixXHiX MyO6JiiyHUX iHTepeciB. Tomy
BBa)KAEMO, 1110 JeprkaBa He YINOBHOBa)keHa 30i/iblIyBaTH (piHAaHCOBe HAaBaHTaKeHHS Ha
iHAMBIAIB 1100 CIJIaTH MOJATKiB, iHIIMX O0OOB’SI3KOBUX IJIATEXiB 0€3 BaroMHUx Ha Te
npuduH. Kosm fepxkaBa 3aBUIIYE NMOJATKOBUM piBeHb, BOHA NOPYLIYE NpaBa BJIACHOCTI
BCiX iIHAMBIAIB. [logaTKOBe HABaHTaXKEeHHS Ha COLIiyM IOBUHHO BU3HAYaTUCH 32 KPUTEPIEM
JIOLiZIBHOCTI, A/ BCTAHOBJIEHHS WOro piBHSI NMOBUHHI 3aCTOCOBYBAaTHCH 00’ €KTHUBHI
YUHHUKHU Ta 06cTaBuHH [8, 107].

[ly6siyHi ¢iHaHCHM HeMHMHyYe CIPUYMHAKTbL O0OMEeXeHHs €KOHOMiuHOi cBO6OAM
iHAuBI#A. Y 3B’A3Ky i3 IUM icHye noTpeba y BCTaBJeHHI 0OMexxeHb JJi Jep>KaBU 1100
BTPY4YaHHs y cpepy NpUBaATHOI aBTOHOMIi iHAUBIAA. A/PKe JeprkaBa, 3 OIJIsIAYy Ha CBOIO
IpUpOLy, He CIpUHMaE caMol iZilei BCTAHOBJIEHHS SKUX-HEOyJb O0OMeXeHb CBOIM
NOBHOBaXXeHHSAM Y cdepi nybsidHUX diHAHCIB. A OCKiJIbKH 1Ii 0OMeXXeHHsI MOBUHHI OYTH
BCTAHOBJIEHHMH CaMOI0 Jlep>KaBOo, TOOTO, 3 PUJUYHOIO TOYKH 30PY, BOHU MAaTUMYTh
XapaKTep caMO0OMeKeHHs, pO3B’s13aTH 110 IPoOJieMy JOCUTh CKIAJHO [6, 21]. Tomy 3aa4
3abe3nedyeHHs CTabi/IbHOCTI MpaBOBOro CTaTycy IHAUBIJA Ta rapaHTyBaHHS UHOMYy
OCHOBHHUX COlLlia/IbHO-eKOHOMIYHHX MpaB i cB0O60/ MOTPiGHO, BpaXOBYOYHU AOCBif, O/HIEl 3
HalHOBIIMX €BponelcbKUX KOHCTUTYLIN - KoHctuTtyuii lBeinapii (ct. cT. 128, 130) [4,
531-580], 3akpinUTH Ha KOHCTUTYILiIMHOMY piBHiI 4iTKi O0OMeXXeHHs I0J0 T'PAaHUYHOTO
po3Mipy BUTpaT iHAMBIla Ha piHaHCYBaHHSA 3arajibHUX 6Jiar. lle 103BOJIUTH 3a6€3MEeYUTH
6aJjlaHC NPUBATHOrO Ta MyOJIIYHOTO iHTepeciB. A/pKe SKIIO JepKaBa NMPU BCTaHOBJIEHHI
NOJATKIB | BU3HAUYEHHI iXHIX CTaBOK Mi/le HAa iIrHOPYBaHHS BCTAHOBJIEHOT'0 OKa3HHUKa abo
Horo neperJisj, To Le 6yZe CUrHaJI0M 151 3BepHeHHd 0 KonctutyniliHoro Cyay Ykpainu
JUIsi  TpOTUJIl CcBaBOJIi JAepXaBU 1 OOpOTbOM JerajbHHUMMU 3acob6aMy i3 UMM
«HOBOBBeleHHAMU» (cT. 1511) [1]. ¥ mizcyMKy nell KOHCTUTYLLiHHUM HOPMaTUB 3BY3UThb
NIOBHOBaXXeHHA JepaBU y chepi ny6sivHKUX $iHAHCIB, NOCAYKUTb rapaHTi€l peasisanil
KOHCTUTYLIIMHUX MNpaB 1 cBob6oj iHAUMBIZA, 3a6e3MeYyruThb CTabiJIbHICTH E€KOHOMIYHOTO
CTaHOBHUIIA iHAUBI/IB — MJIATHUKIB MOJATKIB.

BBaxkaemo, 10 JepxkaBa /A TOro, 1ob6 OyTH CUJAbHOW, e(PEeKTUBHOI Ta
)KUTTE3JATHOIO, Ma€ OYTH «O0CaabJieHO», OTPUMATH KOHCTUTYLiMHI Mexi CBOEl
JiSJIBHOCTI, OYTHM KOHCTUTYLiHHO o06OMexeHOow. 3 OJHOTOo 60Ky, KOHCTUTYLis
IHCTUTYLiOHA/i3ye KOHKPETHY JAepaBy, iI ¢opMy, Hajiisde ii BiaJ0l0, BUSHAYEHOIO II
KOMIIETEHIIi€0, OpraHi3oBye ii. 3 iHIIOro OGOKY, KOHCTUTYIlisi 0OMeXYye AepkaBy, ii Biaafy,
BKa3ye Mexi 11 AifJIbHOCTI, CTaBUTh JepKaBy B M€BHI KOHCTUTYLIKMHI paMKH. Y 1IbOMY, Ha
Hallly AYMKY, i CyTb KOHCTUTYLIIOHA/NI3My K ifel BTIJIEHHA KOHCTUTYLII, AK peakLil Ha
abCOIOTU3M.

JlepkaBa He MOXXe OyTH BCEBJIAJIHOI, CaMe TOMY KOHCTHUTYI|ii MalOTb MiCTUTH
YHCJeHHI HOpMU NPO 0OMexXeHHs 1jiel BjaAy B iHTepecax iHAMBI/IA, KOJIEKTHURY, COLiyMYy.
TyT pery/itoBaHHSI Ma€e XapaKTep OOMeXeHHsl Jiep:KaBHOI BJsiaau. /[lepkaBa MOBUHHA
JIOTPUMYBATUCS MeX KOHCTUTYLIiIHHO BCTAHOBJIEHOI KOMIIETEHIil, 106 Ii MOBHOBaXKEHHS
He IepepoC/iv Y CBaBlJIJIA, 3a AKOTO MOPYIIYIOTHCA IHTepecu iHAMBIZA, BCbOT'O COLyMYy.
He3Baxarouu Ha Te, 10 Jiep:KaBa CBOIMM 3aKOHOJABYMMHU aKTaMHu caMa sl cebe MoOxe
BCTAaHOBJIIOBATH NpaBa i MOBHOBaXKeHHS, 1le He 03HA4ae, 1o ii MOBHOBaXKEHHSI Ge3MexHi
[9].

BucHoBku. Ct. 95 KoHctuTyuii YkpaiHu 3ak/jaja OPUAUYHY KOHCTPYKIiIO
«ny6J1iyHi ¢iHaHCOBI pecypcu - cyclijibHe 6araTCTBO», 3Ti/JHO 3 SKOIO JeprkaBa He €
MOHOINOJIbHUM BJIACHUKOM MNyO6JIiYHKMX (GiHAHCOBUX pecypciB, a pajuie crnequpiyHUM
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nocepeJHUKOM, MNyOJIYHUM NpPEeJCTaBHUKOM COLiyMy B MNUTAHHAX PO3MOJIIY Ta
nepepo3noAiny cycniyibHoro 6ararcrBa. JlocaimkeHHss HopM KoHcTuTynii YKpaiHu 1mozo
KOMIeTeHIlii Aep>kaBU B MNyO6JiyHUX (iHaHcax Ta MexX ii BJaJHUX MOBHOBaXXEHb JA€
MOXJIMBICTb OXapaKTepu3yBaTHU ii NMOBHOBaXXeHHA AK MNyOJIiYHO-CEPBICHY Jis/IbHICTb
IHCTUTYTIB mNyO6JiiuyHOI BJIaJU I1IOAO0 NPUWHATTSA pilleHb Ta 3JiMCHEHHS BIJIMBY Ha
po3mnojisibyi Ta nepeposnoAiibyi BiJHOCUHH, IO JAAE 3MOTY YINOPAAKYBAaTU HAABHY
cucteMy ny6JiivHUX $iHAHCIB, HaJla€ Jiep:KaBi MOXKJIMBOCTI peasiisyBaTU CBOK COIjia/IbHY
JyHKILI0 1040 33J0BOJIEHHS MYyOJiYHUX NOTPeb iHAMBIAIB LJISIXOM peaJiidalii BJaJHUX
[IOBHOBaXXEHb.

[IpaBoCy6’eKTHICTb YKpaiHCbKOI JlepKaBu B chepi ny6JivHUX PpiHaHCIB BU3HAUYEHA
cr.cT. 3, 95 KoHctuTynii YkpaiHy, a TOMy IHCTUTYTH MNyO6Jii4YHOI BJaJU He MarwThb
NIOBHOBaXXE€Hb JIOBIJIbHO Ta HaAMipy HaJliITH cebe BJIaJJHUMHU IOBHOBaXKEHHSA. [HCTUTYTH
nyO6JIiuyHOI BJIaIU MOBUHHI BUXOAWUTHU 3 00’EKTUBHUX i peasibHUX NMOTpPebd YKpaiHCHKOTO
HapoJy B my6JiiuHuX ¢iHaHcaX, Ki € HeOOXiJHUMU JIJIsl MiATPUMaHHS HaJIEXKHOTO PiBHSA
roro 0yTTsa. Mexi nux noTpeb i BU3HAYalOTh piBEHb IOBHOBAXKEHb Jlep>KaBU y NMyOJIIYHUX
¢diHaHcax.

B cucremi B3aeMojil «iHAUBIA-cOLiyM-AepKaBa» 1040 KOLWITIB /lepKaBHOro
610/keTy YkpaiHu, my6sidyHux ¢$iHAaHCOBUX pecypcCiB BILIJIOMY, MOXHa 3alpoONOHyBaTU
BiJlOMy 3araJJbHOTEOPETHYHY KOHCTPYKIIi}0 — KOHCTPYKILil0 AOBipYOro ymnpabJliHHA Ta
JOBIpYOl BJIACHOCTI. ¥ BapiaHTi JOBIpYOro ynpasJ/iHHA COL|iyM € TUTYJbHUM BJIACHUKOM
nyo6JiiyHUX PiHAHCOBUX PECYpCiB, JepkaBa — AOBipYMM yrnpaButTesieM. ColiyM, HIJISAXOM
NPUMHATTA KOHCTUTYLII, MOXe JeJieryBaTU HaJIeXKHI KOMY IIOBHOBa)KeHHSl BJIACHUKA Ha
ny6JiiyHi $iHAHCOBI pecypcu iHIIUM iHCTUTYIiSAM, MpaBa SIKUX OYAYTb NOXiAHUMHU. Y
bOMY pa3i Jep)kaBa sIK OCOOJIMBUW iHCTPYMEHT 3AiMCHEHHS BOJIi COIL[iyMy BMCTYIMa€E
JlOBipUMM BJIaCHUKOM. BoHa 06MexyeTbci B Habopi CBOiX NMOBHOBa)KeHb BJIACHHUKA,
OCKIJIbKM € IIMPIIMK Habip MOBHOBAXX€Hb BJIACHUKA, 110 BUXOAUTb BiJ couiymy. ¥V niu
KOHCTPYKLil MO3UTUBHUM € Te, IO B COLiyMy 3aJIMIIAETbCA KOHCTUTYILIMHA AKICTb
CyBepeHa y BiJHOCMHAaX pO3MO0/iay Ta nepepo3noAisy ny6/ivyHux GpiHaHCOBUX pecypcCiB U
OZJHOYACHO Jlep>KaBa OTPUMYE CTATyC Cy0’€KTa NpaBa My0J1iuHOI BJIACHOCTI, 1110 3py4YHO AJ1
LIMBIJIbHO-NIPAaBOBOTr'0 pO3yMiHHS MeXaHi3My 3/lilicHeHHd npaBa ny6J1iyHoi BjacHocTi. Came
B TaKOMY PO3yMiHHI JIOLIJIbHO PO3IJ/IAJaTU NMUTAHHSA Cy0'€KTHOrO CKJIAAy y 3/iMCHEHHI
npaBa BJIACHOCTI Ha KOWITH Jlep>kaBHOro O10/>KeTy, Ny6JiiuHi ¢iHaHCOBI pecypcH BLisoMy,
abu He JOMYyCKaTU IOPUAUYHUX BiAXWJEHb Bifi KOHCTUTYLIMHUX 3acaj, /JBOpiBHEBOI
KOHCTPYKIIil MpaBa BJIACHOCTI Ha piHAaHCOBI pecypcH.
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L1ro3isa 3axucry

Baxkki yacu 06yMOBJIIOIOTh IePEOCMUCIEHHS L[IHHOCTEH, pO3yMiHHA iCHYIO4YO0ro Ta
NOpPOKYIOTh 3HEBipy B Ti ifjeasu, ski 1e BYopa 6ysM KOHCTaHTOO. OCTaHHI pOKU MU
BipWJIM B Te€, 1[0 CBITOBUM NMOPALOK TPUMAETHCA HAa TAKUX CTOBNAX, K JeMOKpaTis, IpaBa
JIIOJAVHY, CBO60Ja Ta BepXOBEHCTBO mpaBa. OJHAK, MU 4YyZ0BO PO3YMiJH, 110 HaBeJeHi
LIHHOCTI MpUTaMaHHI HacaMIlepes, CYCIiJIbCTBaM 3axiZIHOI UBii3allil, ajie Py LIbOMY He
YCBIZOMJIIOBAJIY IXHIO KPUXKICTD Ilepe] CyCIiJIbCTBAMU OPBEJIJIOBCBKOTO TUITY, AKI HECYTh
CMepTh Ta 3JIUJHI.

Y uin gonoBifi A X04y pO3IJIAHYTH MpPaBO, AK COLiaJIbHUM peryysTop, SAKUU
rapaHTye Ta Ma€ 3abe3mevyyBaTH MepeAbayyBaHICTh CYCHiJIbHUX BiJHOCUH; BUCBITJIHMMO
Moro cjgabKocCTi mif, yac BiiHU; HEMOXKJIMBICTh rapaHTyBaTH Oe3MeKy JIIOJCTBa Ta MpaBa
BU3Ha4deHi KoHcTUTyLi€eo YKpaiHu.

OTxe, nmpaBoO 3a NPUPOAOI CBOTO IOXOJKEHHS € YHiBepCaJlbHUM COLiaJIbHUM
peryjasaTopoM, SIKMK yBiOpaB B cebe HOpMH Mopasi, Tpajulii, 3BUYAIB Ta peJIirii
PerynsTopHa ¢pyHKLis npaBa 3a6e3ne4yeThCs BiJjlaHiCTIO IpaBy a60 NPUMYCOM.

[Ipu nbOMy BapTO 3BEpPHYTH yBary, 110 Bi/lIaHICTb IPaBy € OaXKaHUM JJIsl CY4YacCHOTO
CYCIIJIbCTBA, OCKIJIbKM BOHA YMOXJIMBJIKOE MOTO Ziit0 6€3 3aCTOCYBaHHSA 3aX0/[iB NPUMYCY,
1110 MOXXe CYNPOBO/KYBAaTUCh HACUJLJIAM. BifjaHiCTh IpaBy 3aCHOBYETbLCA Ha Bipi B HBOTO,
K €JWHOMY, CTabiJIbHOMY MeXaHi3My JOCATHEHHsl clnpaBeAsuBOCTi. Taka BiagaHiCTb
MO>JIMBA BUKJIIOYHO Y pasi, AKI0 IpaBO BUXOAUTD i3 HApOAy, a He BiJ Nap/iaMeHTapiB, AKi
3a CBOEIO CYTTIO € KBa3inpeCTaBHUKAMU JIIOIEM.

Y TOM  yac iHIIMM MexaHi3MOM 3abe3neyeHHs paBa € NPUMYC, AKUNA [PYHTYETbCSA
3a3BMYall Ha 3aKOHOZABYOMY aKTi, 1[0 MPUKWMAETbCA Nap/JaMeHTOM Ta 3aCHOBAaHMW Ha
cTpaxy OyTu nokapaHuM. Takuil MexaHi3M MOXy OyTH JIETITUMHUM (TaKdM, W10
BU3HAETHCS HApPOJIoM) abo Hi. Horo sneriTumizauisi 3a1eXUTh Bif peasizanii BJasow0 Npu
3aCTOCYBaHHI MPUMYCy 30JI0TOTO MpaBUJIa MopaJi BiimoBiAHO A0 sikoro «He po6bu iHIIKUM
TOTO, 4OTO He Oakaeul cobi». To6TO, 3aCTOCYyBaHHSA NPUMYCY BHU3HAETHCA Yy pasi, KO
ocoba BYMHUJIA Ail, IKi MOPYIIYOTh HaBeJleHe MPaBuJio, B iHIIOMY pasi NiATPUMKU TaKUU
IpUMYyC He Oy/ie MaTH.
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Tenep 6e3nocepeaHbO MepeleMo A0 MUTAHHSA 3rOPTAaHHSA MpaB JIIOJUHU MiJ 4ac
BiMHY, 1110 Ma€ Micle B YKpaiHi.

BoaHouac 3BepHy yBary Ha Te, 1[0 TakKi gocaifHUku sk P. [IBopkin [1,15], [1. Fayaep
[2], T. bBinrem, A.Bapak [3] y cBoix mpansfx HeoJHOPa30BO 3BepTaJi yBary, 10 y pasi
HasIBHOCTI MOTEHI[iIMHOI 3arpo3u HalliOHa/IbHIN Oe3neli, Aep>KaBHi OpraHu BUMHSIOTH Jil
11010 0OMEKEeHHS MpaB JIIOJUHH, HE HABOJSAYH 1IbOMY JJOCTaTHLOTO OOIPYHTYBaHHSA. s
NpUKJIaJy HaBeJleHOro XOTiB 0 3BEepHYTH yBary Ha OpUTaHO-aMepPUKAaHCbKUHN ¢ijlbM
«MaBpiTaHellb», B SIKOMy TOCTpPO IMifHATa NpobJeMa MpaB JWJAUHU B B'SI3HULI
['yaHnTaHamo.

Tak, crarta 64 KoHcTtuTynii Ykpainu [4] 3aKpinJitoe MoJioKeHHS 3TiJiHO SKOro B
yMOBaX BOEHHOTOo ab0 Ha/J3BHYaMHOIO0 CTaHy MOXYTb BCTAHOBJIIOBAaTUCHA OKpeMi
o6MexxeHHsI IpaB i cBO6O/, i3 3a3HaYeHHAM CTPOKY Jii ux o6MexxeHb. He MOoxyTbh OyTH
00MeXKeHi IpaBa i cB060H, epeabaveHi ctattamu 24, 25, 27, 28, 29, 40,47, 51, 52, 55, 56,
57,58, 59, 60, 61, 62, 63 niei Koncturynii.

3BepHy yBary BHUKJIIOUHO Ha MmoJiokeHHs cTaTTi 55 KoHcTuTyuii Ykpainu [6],
BiZiMOBiAHO [0 sIKOI MpaBa i CBOGOAM JIOAWHU i rpoOMaJiiHUHA 3aXUIAIOTHCSA CYAO0M.
Ko>XHOMy rapaHTY€eTbCS MpaBO HAa OCKApXXEHHS B CyJi pilleHb, Aid 4u 6e3AiAbHOCTI
opraHiB Jlep»kaBHOI BJIaJiy, OPraHiB MicLleBOro CaMOBPSAAYBaHHSA, 10CaZ0BUX 1 CIyKOOBUX
ocib.

OTxe, HasIBHICTb BOEHHOTO CTAaHy He MOXe OOMEXHUTHU IMpaBo JAWHU Ha
3BEpPHEHHHA 10 CYaY.

OpHak [fe-tope Ta Je-paKToO He 3aBX/AM CIiBMNaJal0Th, BHACAIJOK 4YOro
KOHCTUTYIIilHI rapaHTii nepeTBOPIOIOTHCA HA AeKaapaliito.

3okpeMa, AJid TNPUKIA[y pO3rJsHEMO TepUTOpilo XepcoHCbKOI o6sacTi, fka
nepebyBa€ 1Mo3a MexXaMH KOHTPOJIIO 3 60Ky YKpaiHU ajie OpUCAUKI[INHO HaJNeXUTh ii. Ha
CbOTOJIHI rpoMaZfAHU YKpaiHM He MalTb HaBITb MOMXJIMBOCTI 3BEPHYTHCh [0 CYAY,
OCKIJIbKM OCTaHHi He QyHKLiOHYIOTh Ha TepuTopii o6JacTi. [loknaganHa GyHKLIN cy/iB
XepcoHCbKOI 06J1aCTi Ta cyiu cycifjHiX ob1acTel 1o NpobJieMy He BUPILIYE, a IBJISIE COO010
NparHeHHs: JiepKaBy MPOJEMOHCTPYBATH, 1110 BOHA II0Ch POOUTH B LIbOMY HallPSIMKY.

3 HaBeJleHOro BOA4Ya€ThbCs, 10 NMpaBa rapaHTtoBaHi KoHcTuTyui€ro YkpaiHu He
JOTPUMYIOTHCS, OCKIJIbKHA YKpaiHa He Ma€ MOXKJIMBOCTel 3a6e3Ne4YUTH IX BUKOHAHHS.

3apagu copaBeJJIMBOCTI CJIiJ, 3a3HAYUTH, L0 He BUKOHYIOTHCA 1 pillleHHs
€BpOIENCbKOro Cyy 3 MpaB JIIAUHU Ta MibXKHapOoAHOr0o KpUMiHa/IBHOTO cyAy wozgo Pocii
B 1IiM BiMHI.

HaBeneHe cBigYUTBD, 1110 IPABO HE FOTOBE 3aXUCTUTH JIIOJIUHY, Y pa3i NocAraHHs Ha
il mpaBa 3 60Ky r/100a/IbHOI HEKOHTPOJIbOBAHOI CUJH, KO0 € Pocig. Taka He roTOBHICTb
HiZipUBaE JOBipy [0 MpaBa fK COLiaJIbHOrO PeryJjaTopa i 3yMOBJIOE BUIIYKYBaHHA IHIIUX
MexaHi3MiB, AKi rapaHTyBaJ/Iu 6 MTPUHAUMHI MUP.

[I. Taynep y cBoiil pob6oTi «BepxoBeHCTBO MpaBa B peajbHOMY CBITi» [2,152]
BUCJIOBHB JIyMKY, 1[0 BEPXOBEHCTBO MpaBa BUMarae eKOHOMI4YHOTro /J06po6yTy Jiep>KaBHu.
Mu K 3a3HAYMMO, 1110 OKPIiM LbOTO, IPAaBO BUMAra€e MUPY i BUKJKYHO MUPHUH YacC € Ti€l0
«TEepUTOPi€EIO» Jle MpaBO HaJijJieHO NepenbayyBaHICTIO, @ OTKE € 3pO3yMiJIMM. Y MOBax
BiMHM KOHCTUTYLIiNHI rapaHTii NepeTBOPIOIOTLCA Ha JeKJapalii, OCKiJIbKM He MificuJeHi
HaJIe?KHUM IIPUMYCOM L0J10 iIX BUKOHAHHA.

[IpoaHanizyBaBIIK HaBeJieHe, CJiJi NIPUUTH A0 BUCHOBKY, 1110 BiJJIaHICTh /10 MpaBa,
K cnoci6 3abe3nedyeHHs1 peryasaTopHoi QyHKLII nmpaBa - He MpalO€e Ha r106aJIbHOMY,
NPAaKTUYHOMY DpiBHI, OCKIJIbKM PI3HOMAHITHICTb iZle0JIOrid MOPO/PKYy€E Pi3HOMAHITHICTb
NPaBOPO3YMiHHS, 1[0 BUKJIIOYAE EJIHICTb.
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B Toii yac mpumyc, gk cmoci6 3abe3nedyeHHs peryJasTopHoi QyHKLii mnpasa,
epeKTUBHUM A0 Tiel Mipu, CcynpoTHMB sKoi BiH Moxe mnojgoJiaTu. [Jio6asbHa
HEKOHTPOJIbOBaHa CWJa iCHYIOYOMYy MPUMYCy He MiJBJaJiHA, BHACAIZOK 4Oro OCTaHHIN
BTpa4day CBiH CeHC.

Pazom 3 nuM, BBakaro, 110 NOTeHIliaJl MpaBa He BUYEpPNAHUM, i JIIOACTBO MOXKeE
epeKTUBHO NPOTHUJIATU TaKUM KpaiHaM gk Pocig, LIJIAXOM BXUTTSA NpPeBEeHTUBHHUX
3ax0/liB, CYyTb IKUH MOJIITA€ B MOHITOPUHTY MOHOII0J1i3My Ta PiBHSA 030POEHHS.

3 1uiel MeTOw HeOOXiJHO NeperJssHyTU AidJbHICTb MIKHAPOAHUX IHCTUTYLIH
BiZINOBiJla/IbHUX 3a NiTPMMaHHSA Mi)XHapoAHOIo pexumy. [Ipy oMy JIt0ACTBO Ma€ Oy TH
YyeCHUM Iepen co600 i HajaTH BiJABEPTO BiAMNOBiAi 11040 MOPaJbHOCTI MiXXHApPOAHOI
NOJIITUKY, MOXJIMWBOCTEU [JOBILOCTPOKOBOIO CIiBICHYBaHHA MK KpaiHaMHU pIi3HUX
i/1e0J10TiH Ta peJIiriu.

Y 3B’A3Ky i3 HaBeJeHUM IPONOHYE BU3HAUYUTH TaKi NPUHLUIN Ha IKUX Ma€ OyTe
yTBOpEeHa MDXKXHApOJAHA IHCTUTyLid, AKa 3JaTHA NiATPUMATH, B TOMY 4YHMCJII B CUJIOBUU
CHoci6, Mi>kHapOAHUU PEKUM.

3okpeMa, KOJHAa JepaBa He Ma€ OyTH MOHOINOJICTOM B Trany3fX, fKi
3a6e3Me4y0Th KUTTEAIANBHICTD N10Jel (YHEMOXXJIUBJIEHHSI €KOHOMIYHOTO LIAHTaXy);
BiICbKOBUM TMOTeHIia/l >KOJHOI Jep>XaBH, He MOXe IepeBUIyBaTH NOTeHIial
MIDXKHapOAHOI IHCTUTYL]; CTBOPEHHA MIXKHApOAHOIO CyZAy IO BPEryJIBAaHHIO €THIYHUX,
peJiiriiHux Ta iHmMx KOHQIIKTIB.

Ha ocTaHok 3a3Hauy, 1110 JIIO/ICbKHWI pO3yM CTBOPHMB iCHYIOYHU NPaBONOPSALOK i BiH
€ HEeBiJ'EMHOI0 O3HAaKOI B TOMY YHCJi BepXOBEHCTBa NpaBa. Po3yMHicTio B mpaBi €
CTBOPEHHS1 YMOB /Ji1 PO3BUTKY JIIOAWHU Ta 3abe3nedyeHHs Ii )KUTTEAISIIBHOCTI Ha piBHi,
SIKMWA BU3HAETbCS AOCTATHIM Ha I[bOMY eTarli eBOJIIOILi].

Bynb-sike pilleHHs, ssKe NPUHMAIOTh Cy0’'€KTH MPaBO3aCTOCYBaHHS, Ma€ A0CAraTH
ieanbHOI nponop1iii Mi>k 6y/1b-IKUMH HECIPUATJIMBUMH HaCIiAKAaMU AJis IpaB, CBOOO/, Ta
iHTepeciB 0co6H i LiIIMU, HA JJOCATHEHHS SIKUX CIPSIMOBaHe Lie pileHH: [5, 86-87].

OTxe, AJsd NiATPUMAHHA ICHYHYOIrO CBITOBOrO peXHUMy MU MAEMO BKJIIOYUTHU
po3yM, BiJIINTH BiJi He MpalOYUX abCTpaKLid Ta NPUHUHATU KOHKPETHI pillleHHH, fKi
OyayTb 3abe3nedyeHi epeKTHBHUM MPUMYCcOM 3 OOKy MiKHApOJHOI IHCTUTYLil, w10
YMOXJUBUTH p030yA0BY LIMBIIi3allil 3 JOTPUMaHHAM NPaB JIIOJUHU.
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Kpemoea J.C., PhD, sukaadauka kagedpu
adMiHIcCmpamueH020 ma 20cno00apcbkozo npasa
3anopi3zbko020 HAYIOHA/IbHO20 YHIgepcumemy

«[IpucsKHI» HOPMH CJIy?>KGOBOT0 MPaBa: CHCTEMHH MOIJISAJ B YMOBaX BOEHHOTO
CTaHy

[IpaBOBHI pexXMM BOEHHOI'0O CTaHy B YKpaiHi [1] ik cdepa 06’ekTHBI3alil okpeMoi
MoJesi NPUCATH, AK aJbTepHATUBHOI B IOPIBHAHHI 31 HOPMAaTHUBHO 3aKpillJIEHOIO
MO/IeJLII0, SIKa peasli3oBYyETHCA y 3BUYAMHUU Nlepiof, iCHyBaHHA Jiep:KaBH, IK BUMYLIEHO] 3
orJisily Ha 0cCOo0JIMBI yMOBM peajisanii npaBa Ha NyO6JIiYHY Cayx0y Jas ocib, fki
NpPETEHAYIOTh Ha MOCAJX TaKOi CAyKO0HM, HA HAOYTTSA 0COOGJIMBOTO MPABOBOrO CTATyCy —
IPaBOBOrO CTATyCy My0JIiYHOro CIy>K00BLA. 3 ypaxyBaHHAM NOTpebd 0COOGJUBOrO nepiony
ICHYBaHHSA [JepKaBH, [JOLJIbHUM € CHUCTEMHUW TOIJIAJ 1 Ha <IPUCHKHI» HOPMU
C1y>k00BOr0 NpaBa B yMOBax /iil IpaBOBOr0 peXXUMY BOEHHOTO CTaHY.

[HCTUTYT NPUCATH € OKPEMHUM IHCTUTYTOM MiJAraaysi agMiHiCTpaTUBHOI'O IpaBa -
cayx6oBoro npasa. He BunazjkoBo, ocobu, siki y cBOil JlisiibHOCTI 3060B’s13aHi CKJIaZaTu
NpUCATY, MOB’sA3aHi i3 AepKaBolo CAY>KO0BMMH MPABOBiJHOCHHAMU. 3a OHUM i3 BapiaHTIB
Ka1acudikaLiiHOro po3MoJijly TaKUMX OCi6 MOXXHa YMOBHO MOJIJIMTU Ha JleKiJibKa rpym:
ocobu, A SAKUX CKJIaJaHHA MPUCATH € 0Oe3nocepeiHbO YaCTUHOKW CJAYKO0BHX
NpaBOBi/ITHOCHH i MOB’si3aHe 3 BCTYIIOM 0COOH Ha CAY»X0y (1K 000B’siI3K0Ba YMOBA AJis1 0Cib,
AKI BCTYNalwOTb y BIJHOCUHU «CAYXKIHHA», AKi BIeplle NPU3HAYAKTLCA Ha NOCaAu
ny6JIiuHOI ca1y>K0H), i3 peaJstizalli€elo mpaBa Ha My6JIiYHY CayK0y ([0 TaKHUX 0Ci6 HaJieKaTb
Ti, 1[0 CKJIAJalOTh MNPUCATY NPU BCTYII Ha CAyXOy; Ti, 110 JOTPUMYIOTHCS NPUCATU Yy
nepios cayx60Boi [JiJIbHOCTI; Ti, 110 HOPUTATYIOTbCA [0 BiANOBiAaAbHOCTI y pasi
NOpYyLIEHHS MPUCATH); 0COOH, [IJIl IKUX CKJIaZJJaHHSl MPUCATHU MOB’s3aHe i3 CIy>KO0BOIO
JISIJIBHICTIO Y OpraHi3alliiHOMY aclekTi, Ki JOTHU4YHI [0 CKJIaJaHHSA NPHUCATH iHIIUMHU
0co6aMu abo AYCLUIIIIHAPHOTO MPOBa/JKeHHS 1040 TaKUX OCi6 (Taki 0coOU y CBOIO Uepry
NOiISII0ThCS Ha 0Cib, sIKi JOTUYHI 0 opraHisauil ckJaZlaHHs NPUCATH iHIIMMH 0COGaMHU
(Hanpukaag, Cayxb6a ynpaB/iHHS MepCOHANOM JJis JepXaBHUX CAyXKOO0BLIB), i Ti, A0
NOBHOBaXX€Hb fIKUX BIiJIHOCUTbCA MNPOBEJEHHS CJAYKO0BOTO pO3CAilyBaHHS Ta
NPUTATHEHHS 0 BiJINOBiZjaJibHOCTI 0cCib, fIKi MOPYWIMW/IMA MPUCATY); 0COOH, SKi MalThb
3araJibHi my6J1i4HO-BJIa/IHi TOBHOBa>XeHHA (HaNpPHUKJIaJ, KEPIBHUK JlepXKaBHOr'0 OpraHy, Ha
nocajy y skoMy ocob6a, sika CKJaJa€ NMpUCATY, NpeTeH/y€e); Ta He BapTO 3abyBaTU MPO
cy6’eKTa, Ha BIpHICTh IKOMY TaKa MpHUcAra CKJIaJaeTbCs. B 3a1eXXHOCTI opraHy, Ha nmocazy
y IKOMy 0C00a MpeTeHAYE, TEKCT NMPUCATHA MOKe 3MIHIOBATUCH, i3 3MIHOI THX UM iHIIUX
N0JIOXKEHb YPOYUCTOI OOILSHKY, ajle TaK 4YM iHakKlle, Cy0'€KT Ha BIpHICTb IKOMYy 0co6a
CKJIQJIa€ MPUCATY 3aJMIIAETbCS He3MiHHUM. TakuM cy6’€eKTOM € YKpaiHCbKUH Hapoh. Y
nepios, fii NpaBOBOr0 peXUMy BOEHHOIO CTaHy TaKUM 3B'I30K MiXK MNyOJiYHUM
CAY>KO0BIEM i IeP>KaBOI 3POCTAE B pasH, 3pOCTAE i BaXKJIUBICTb YCBiIOMJIEHHSI 0CO6O010,
sKa CKJIaJla€ NpUCATY BiAnoBifanbHOCTI nepej Cy6’€KTOM, Ha BIpHICTb SKOMY Taka
npucsra oyJia ckjiajieHa.

[loBepTaroynch [0 3MICTOBHOrO acleKTy NMUTAHHA, AOLJIbHUM € MOTJAJ Ha Lel
aCleKT i3 ypaXyBaHHAM JWHaMiKU 3MiHU NPIOPUTETHOCTI MOr0 CKJIAJOBUX Ta MOTJAL i3
ypaxyBaHHSIM 3MiHM 3MICTy TEKCTiB NPHUCATH, B 3aJIeXKHOCTI BiJi OpraHy, Ha 3aWHATTH
nocajy y sKoMy ocoba npeTeHAaye. 3 orJissAy Ha Mepiuy 0co6/MBiCTb, BAPTO BU3SHAYUTH, L0
NOTJ/IA/, Ha 3MICT IPUCATH 3MIHIOBABCA 3 [IEBHOIO JUHAMIKOI0, 3 YpaxyBaHHAM NOJITUYHUX,
€KOHOMIYHMUX, KyJIbTYpPOJOTIYHUX, COLlia/IbHUX 3MiH Y IIeBHI icTopu4Hi nepioau. [loraan Ha
CKJIaJIOBi NpUCATH BapiloBaBcA BiJ JAoMiHywo4doi ckJaazoBoi (peJiriiiHoi, peJiridHo-
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NpaBOBOI, NPaBoBoOi) NpUcAry. Jlyis pesiriiHoro BUy NPUCATH JOMiHYIOUUM OYB MOTJIA[
Ha MPUCATY K Ha MopaJibHe 3000B’I3aHHSA 0CO0M, fIKa CKJIAJa€ TaKy INPUCATY, Nepej
Borom Ta camor co6010, BBaXaJsocs, 110 TOM, XTO NOPYILIMTb NPUCATY, HaJlaHy Iepej
boromM, riiHUM cMepTi, aJKe NMPUUHATTSA NPUCATYU BBAXKAJIOCH CaKpaJIbHUM, CBALEHHUM
aKTOM, JAJi SIKOTO TNOPYLIeHHS KJATBU, Ky INPOMOBJISE 0C00a, € HeJONyCTUMUM Y
)KOJHOMY BHNAJKy. 3a TaKUMX YMOB IpUCAra pPO3rJfAJa€TbC K Ypo4yucTa OOGilsIHKa,
KJSITBA Ha BipHICTBb Ta cmoci6 Joka3yBaHHS, a/Ke iCTOPUYHI [pKepesa MiATBEP/PKYOTh
TOM QaKT, 10 «IPUCATHYTUCA» O3HAYaJsIo JOBECTH, 110 Ail abo cJoBa 0CcOOU € MpaB/olo,
3a/1J11 YHUKHEHHS BiZiNOBiZla/IbHOCTI 32 BUMHEHU 260 HEBUMHEHUM 3JI04YHH. |, K10 TakKi
C/I0Ba 0COOM BUSABJSAJINACA HeNpaBAUBHMMH, a CJ0Ba MNpPUCATA OyJM O3By4YeHi, ocoba
BBAXKA€ETHCA TaKOI0, A1Ka IOBUHHA BiJIOBIZaTH 3a CBOI Aii, a 32 NOPYyLIEeHHA KJAATBU MOrJa
O6yTu cTpadeHa. /s pesiriiHo-npaBOBOro BU/y NPUCATH XapaKTepPHUM € Te, 1110 MOpAJ i3
CaKpaJsIbHICTIO MPUCATH K MOPAJbHOTO 0OOB’AI3KY 3'ABJSETHCA CKJIAJaHHSA NPUCATU Ha
BipHICTb LMBIJIbHIN BJaJii, IPOXO/JKEHHS TaKOl NMpoLefypHu sIK 000B’I3KOBOTO €JIeMEHTY
CJY>K0H, a TEKCT NPUCATH MIT MOEAHYBATH i IpUcsiraHHs Borosi, i npucsAraHHs UUBIJbHIN
Baai. llo »x cTocyeTbcsd mpaBOBOrO BHUAY, TO TaKUW BHUJ, NPUCATA XapaKTepHUU [
INpUCATKM NMyOJIiYHUX CAyXKOOBLIB B YKpaiHi cy4acHoro mnepiofy, Jie, He 3BakKal04d Ha
He3HayHy PI3HULI Yy 3MICTi, TOJIOBHOK YaCTUHOK TMPUCATU € KJIATBA BipHOCTI
YkpaiHCbKOMY HapoJ0Bi, 3aXUCT AeprKaBU; iHIIIO YAaCTUHOK € 06ilIHKA JJOTPUMYBATHUCS
YUHHOTO 3aKOHO/IaBCTBA YKpalHHU, KepyBaTUCH 3aKOHAMHU Y CBOIH JisJIbHOCTI; Lje OJHI€0,
He MeHII BaXX/IMBOIO Yy NMOPiBHAHHI 3 iHIIMMH, YaCTUHOIO € 3aXUCTy Ta IOBArv 0 Npas,
cBOOO/] i 3aKOHHUX iHTepeciB JIIOJAUHMU i rpoMaAsHUHA. I, BpellTi, 4acTUHa 3MicTy, sKa
NpUCBSiYeHa CyMJIIHHOMY, CTApaHHOMY BMKOHAHHIO CBOIX MOCaZl0BUX 0O0OB’SI3KiB 0C00010,
sKa TaKy MpucAry Burojoumye. Tak YW iHakKIle, Mpucara, NporoJiolleHa My6JiYHUM
cnyk60BIEM Mae OyTH JOTPUMaHOO, 3 OrJsAy Ha YCBiIOMJIEHHSI BUCOKOI
BiNOBia/IbHOCTI Mepes JepaBok, YKpaiHCbKMM HapoJOM Ta Iepes CaMHM CO600
(Mopa/sibHUM aCMeKT).

Came y nepion Aii mpaBOBOro peXHWMy BOEHHOI'O CTaHY, 0COOJIMBOI BaXKJIUBOCTI
HabyBae MOpaJbHUW acleKT TMPUCATH. YCBijOMJIEHHSI 0CO00I0 CBOro OCOOJIMBOIO
IPaBOBOI0 CTATYCy, 0COGJMBOrO 3B’AA3KY i3 /lep:KaBo10, YCBiJOMJIEHHS TOTO, L0 caMe Y Iied
nepion, Jep:kaBa MnoTpebye MNiATPUMKH, peasizanii Lijedl NpaBOBOr0 peXUMY,
3aMpoBa/PKEHOr0 y Hil, iepKaBa MOTPeOYe TOro BifiZJaHOr0, BIpHOT'0 TAa YECHOTO CIYXKiHHS,
1110/10 IKOT'0 NMPOTr0JIOMYETHCS MPUCATA KOXKHOK0 0C06010, 1110 BCTYNA€ Ha ocaly nyo6/1i4Ho1
CIy>0U BHeplle i Ma€e AOTPUMYBATHUCH TAaKOK 0CO00I0 y Mojasbllil cay»60Bil kap'epi.
JloOTpMMaHHS NPUCATU Ma€ HeabusiKe 3HaYeHHs JJ1s1 30epeKeHHs Ta NiATPUMaHHS TaKoro
0CcobJIMBOTO 3B’SI3Ky 0COOM i Zilep>kaBHy, a y nepio, Ail IpaBOBOr0 peXKMMY BOEHHOTO CTaHy
TaKe 3HAaYeHHA y pa3u 36i/1b11yeTbCSA | HAOyBa€ 3HaYeHHS HEOL[IHEHHOTO.

Ha mnepiog Aii Takoro oco6JMBOro NpaBOBOrO PEXUMY JAOLIJIbHHUM B6aYa€eTbCS
neperJisg/; NpoLEeAypHOrO acleKTy CKJaJaHHS MpUCATH 0Co0010, fiKa NpeTeHJAyE Ha
3alHATTA MOCaAu MyO6JIiYHOI CaAyXKO6M Ta HAOYTTS OCOOJIMBOIO MPABOBOTO CTaTyCcy -
IpaBOBOr0 CTATycCcy MNyO6JiyHOTrO Cay»K00BLs. Xo4ya 3a 3BUYAWHUX YMOB, MpoleAypa
CKJaJlaHHSI MNPUCATHM € YHOPMOBAHOWO, 3aKOHO/JABUO 3aKpilJeHOWw JAJs MNyoJidyHUX
CAY>KO0BI[iB (X04a 3aKpilJieHHS € PO3MOPOIIEHUM Y 6a30BOMY aKTi Ta creljiasi3oBaHUX
HOpPMaTHBHO-NIPAaBOBUX aKTaXx), TO Ha nepioA Ail 0c06JMBOro NpaBOBOTr0 PEXUMY BUHUKAE
HeOoOXi/IHICTb HOBOTO MOTJIAJy Ha Taki npoueAypHi JAii. 3okpeMa Takolo 3MiHOI B
NpOLelypHOMY acHeKTi CKJaJaHHS TMPUCATH MoOXe OyTH TMosiBa «CIPOLIEHOTO»
HpoLeAyPHOTro NOPsAKY CKJIaZlaHHS 0c00010, 1110 BIleplle BCTyNa€e Ha Myo6Ji4Hy cayxo0y [2].
Ase 32 TakMX YMOB HeOOXiJiHO 3 0GepeXHiCTI0 BBOJUTH «CIPOLIEHY» MOJesib, 11106 He
JIONYCTUTH OTOTOXKHEHHS Takol MogeJi i3 ¢popmanbHicTio. To6TO mpouefypa He MTOBUHHA
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BTpayaTH CBOI0 3HAUYYUIiCThb AJi 0COOU, SIKa CKJaZa€ NpUCATY. TakoX [OLiIbHUM €
neperJisiJ; 6a3oBoi HOPMAaTHUBHOI MoJeJi NMy6JIiYHO-CAY>KO0BUX BiJHOCUH MiX Cy6'€KTaMU
Takoi Jii/IbHOCTI, 3311 epeKTUBHOIO BUKOHAHHA (PYHKIIiA Jlep>KaBU Ta rapaHTill TOro
BiZJaHOr 0 CYXKIHHS, PO Ke KJje MOBA Y 3MICTi TEKCTIB IPUCAT.

CkJ1aflaHHA MPUCATHA 0COOO0I0 € rapaHTIE HeAOMYLleHHA iI MOpyIlIeHHs, Mif 4Jac
BCTYIly 0COOM Ha NMyOJiuHy cay»x0y. | KoM Taka ocoba CKJafa€e NpUcCAry, nepes06a4a€ThbCs,
1110 BOHA YCBiIOMJIOE BUCOKY BiZIOBiJAJIbHICTD, IKa HA Hel NOKJIaJa€eThCA. 3a 3BUYaHUX
YMOB iCHyBaHHS Jep>KaBH, BUJIOM BiZIlIOBia/IbHOCTI 32 MOPYIIEHHS NPUCATHA NMyOJiYHUM
CIyKOOBLIEM € caMe JAUCHUIJIIHApHA, fAK pe3yJbTaT BYMHEHHSA JUCLUILJIIHAPHOIO
NPOCTYNKY (KUM BU3HAYa€E€TbCA NOPYILIEHHS MPUCATHA 30KpeMa) Takow ocoboro. [lepion
Jlil TpaBOBOIr'0 peXXUMY BOEHHOI'O CTaHy NOTPeby€e OHOBJIEHOTO MOTJISA/ly Ha pearyBaHHs 3
OOKy Jep>aBUM Ha [MOpPYUIeHHS MPUCATH Ny6siyHOoro ciayx6oBus. Came Takuwm,
aJbTepHaTUBHUM, BUMYIIEHUM B NOPiBHAHHI i3 6a30BOI0 MOJEJII0 Je/JiKTHOrO acleKTy
IPUCATU € BIPOBAJXKEHHA KPUMIiHAJbHOI BiJANOBiJA/IbHOCTI 3a MOPYIIEHHA IPUCATH
ocobow (i3 y3roJpkeHHSIM i3 MOJIO)KeHHSIMU 3akoHy YkpaiHu «[Ipo nmpaBoBUM pexuM
BOEHHOTO CTaHy» Ta KPUMiHaJIbHOTO 3aKOHO/JABCTBA).

TakuM 4uMHOM, B yMOBax [il NpaBOBOrO peXWMy BOEHHOTO CTaHy B YKpaiHi €
JOILIJIbHUM TeperJisij, iCHylouUMX iHCTUTYTIB MpaBa, i iHCTUTYT NPUCATH Y CJAYKOOBOMY
npasi YKpaiHM He € BUKJIIOYeHHAM. OHOBJIEHI yMOBHM iCHYBaHHA Jep>KaBU BUKJIWKAJIU
N0sIBy HOBUX NpPO6JEMHHUX MUTAaHb Ta HEOOXiAHICTh NPONMO3ULiM NIAXIB iX BUpilleHHd, i
SK pe3yJibTaT NPONO3ULiH /i1 HOpPMOTBOPEHHS Ta IPaB03acTOCYBaHHS.
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