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Huxkudopaxk Borogumup Muxaiijiopuy,
KaHIMJAT IOPUINYHUAX HAYK, TOLEHT, TOLUEHT Kadeapu nmpruBaTHOTO MpaBa
YepHiBeLbKOTO HalioHAJIBHOTO yHiBepcuTeTy iMeHi FOpis deapkoBuya

YJIABAHUI ITPABOYMH : HACJIJIOK HEJJOBPOCOBICHOCTI YA
HECBIIOMOCTI

Kareropito  mpaBouMHy  MOXHa  CMUIMBO  MOXKHa  Ha3BaTh  OJHHM 3
Hal(yHIAMEHTATBHIIINX MTPABOBUX SIBHI IMBUILHOTO TpaBa. 3a CBOEID MPABOBOIO MPHUPOIOIO
MIPaBOYMHHU SIBISIOTH CO0OI0 BUTbHI Aii 3armikaBieHux oci0. JiHCHICTh NpaBOYMHY HANPAMY
3aJIOKUTh B CHPSIMOBAHOCTI BOJII HOTO YYaCHHKIB (CTOPiH) Ha OCSATHEHHS IMPaBOMIPHOTO
KOPHUCHOTO pe3ynbTary. HaTomicTh Ti IpaBOYMHMU, SIKI MAIOTh Ba/IU 11i€1 BOJI1, B TOMY YUCJI1 T1, K1
HE MAaloTh KOHKPETHOI METH abo YKJIaJieHl 3 METOI0 NMPUXOBAHHS IHIIOIO MPABOYMHY MOXKYThb
OyTH BHU3HaHI B CYJOBOMY HOPSAIKY HEAIMCHUMU. B pamkax AaHOTO JOCHIKEHHS 30CEpearMO
yBary Ha MpaBoOBIi MPUPO/II YAaBaHUX IMPABOYUHIB, @ TAKOXK MOPSIKY Ta IPABOBUX HACHTIIKaX iX
HEJIINCHOCTI, aJKe JOCTIKEHHS MUTaHb, MOB S3aHUX 13 HEIMCHICTIO yJAaBaHUX MPABOUYUHIB €
aKTyaJbHUM Ta BUIIPABJIAHUM SIK 3 TEOPETUYHOI, TaK 1 MPAKTHYHOI TOYOK 30DY.

BuzHanHs TIpaBOYMHY HEIIMCHUM SIBIIIE€ COOOIO0 «CaMOCTIMHUN HE TOTOXHUW IHITAM
crocobaM 3axHMCTy MailHOBMX HUBUIBHUX IpaB Ta IHTEpeciB (BIAHOBJIEHHS CTAHOBHINA, SIKE
ICHyBAJIO 10 TIOpYIIEHHs TIpaBa, MPHUIMHEHHS [Iii, SKa TMOPYIIyE TMPaBO, TPHITHHEHHS
MPABOBITHOIIEHHS TOMIO) CIOCIO 3aXHMCTy, METOK 3aCTOCYBaHHS SKOTO € MPHITHHEHHS
PETYIASTHBHOI CHJIM TPABOYMHY SIK IOPUIMYHOTO (DakTy, TOOTO BHU3HAHHS HOTO TaKWM, IO HE
MOPOKY€E IOPUANYHUX HACTIAKIB (aHYJIIOBaHHS LUBUIBHUX IPaB Ta 000B’S3KIB, 110 BUHUKIHU Y
CTOpIH TNpH BUMHEHHI MPaBOYMHY ab0 NPUMHMHEHHS iX Ha MaHOyTHe, SKIIO 3a HEAINCHUM
MPaBOYMHOM TIpaBa W OOOB’s3KM Tmependavanucs JuIle Ha MaiOyTHE), A1 HEIOMYyIIESHHS
PO3BUTKY Ha ITiICTaBl MPABOYMHY BIIMOBIIHUX HOMY MPaBOBIIHOCHH, a TaKOX BCTAHOBJICHHS
3a00pOHM Ha BUKOHAHHS TTpaBo4rHY» [ 1, c. 120].

3rilH0O HOPMATUBHOTO BH3HAUEHHS YJAaBaHUM «€ MPABOYMH, SIKHH BUMHEHO CTOPOHAMH
JUTsI TIPUXOBAHHS THIIIOTO MPABOYWHY, KU BOHHM HacrpaBi BYMHUIN (4.1 ct. 235 [{uBinsHOTO
KoJekcy VYkpainm). B Takomy acmekTi yaaBaHM TPAaBOYMH ICTOTHO BIAPI3HSAETHCA Bif
(IKTUBHOTO, SKHH XapakTEePU3YEThCS (DIKTUBHICTIO «BOJIOBOI CHPSIMOBAHOCTI il CTOPIH Ha
JIOCSITHEHHST METH KOHKPETHOTO 1oroBopy» [2, c¢. 99]. JloJaTKOBO 3ayBaXKMMO TIO3HIIiO
C. B. XimueHka, 1kl BBaxkae «y (IKTUBHOMY IPABOYMHI € BOJISI, ajie BOHA CIIPSIMOBaHa HE Ha Te,
00 CTBOPUTH MIX ii yuacHUKaMu Oy/b-SKUI IOPUIUYHUN 3B’ SI30K, a HA T€, 100 CTBOPUTH JIUIIE
BHJIUMICTh IIbOTO 3B’SI3KY (BHIMMICTh pO3MOJUTY MaiiHa, po3Mpoaaxy peueir Tomo). Lle
opuanyHa ¢ikiis. 3a3HayeHl MPaBOYMHU MEPEBAKHO BUMHSIOTHCS 3 MPOTHU3aKOHHOI METOIO,
30KpeMa, 11100 YHUKHYTH aperiTy (OMucy) MaifHa, HEe3aKOHHO OJIepKaTH KpeauT Tomio» [3, c. 98].
HatomicTh, cTOpOHU yIaBaHOTO MPaBOUYMHY LUISIXOM HOTO BUMHEHHS] HABMHUCHO ¥ CBiOMO (i, K
MIPaBUIIO, HETOOPOCOBICHO) BUPAXAIOTh HE Ty BHYTPILIHIO BOJIIO, IO HACHpaBJi Mae micie. Sk
HACIIOK, «CTOPOHHU BUMHSIIOTH JIBa MIPABOYMHM: OJMH YAAaBaHWM, SKUM MOKIMKAHUN MacKyBaTu
BOJIIO 0Ci0; Ipyruil — CIpaBXHii, Bil AKOTO BOHH OYiKYIOTh MPAaBOBHX HacmiAKiB» [4, c. 324].
MeTta BUMHEHHS y/IaBaHOTO IPAaBOYHMHY Ha BiIMiHY BiJl ()IKTUBHOTO YaCTill 3a BCE OOyMOBJICHA
MEeBHUMHU 3aKOHOJABUYMMHU OOMEXEHHSIMHU, (HIHAHCOBOIO HEBUTIIHICTIO YKJIAACHHS TOTO YH
HILIOTO MPaBOYMHY (I0TOBOPY), 3aBUMHU BUTpATaMH TOILIO.

OnHuM 3 HaWNOUIMPEHINMX MNPHUKIAAIB yAaBaHUX IMPABOYMHIB 3 YaciB 3100yTTA
VKpaiHOIO HE3aleXHOCTI € TMpoJak TPaHCHOPTHOrO 3aco0y Ha MiACTaBl JOBIPEHOCTI
(renepanpHOrO NOpyuYeHHs). B Takuil crmocid y4acHUKHM HMBUTRHUX MPaBOBIAHOCHUH HaueOTO B
«3aKOHHUH cnocié» MNPHUKPUBaIOTh (IMIPUXOBYIOTH) JAOBIPEHICTIO JOTOBIp KYMIBIi-NPOJAXY
TpaHCHOpPTHOTO 3aco0y. Sk 3a3Havae I. B. Cnacubo-®dateeBa, «BUYMHEHHS TaKMX HPaBOYMHIB
BUKIIUKAETHCA W HECBIMOMICTIO 0Ci0, $Ki «HaOyBarOTh» MalHO 3a IMMHU [PaBOYMHAMU,
BUTpAaTaMH L10JI0 ONOJATKYBaHHs MPUA0aHOTO MaifHa, YOro BOHMU XO4yTh 3amooirtu» [4, c. 325].
BHacnmigok 1pOro, I[JIKOM OYEBHAHOIO MOXKE BHSIBHTUCS CHUTYyallid, KOJHM BJIACHHKA
TPAaHCIOPTHOTO 3aco0y miciisi 0(OpMIIEHHS JOBIPEHOCTI OPOPMIISE JOTOBIP KYMIBII-MIPOJAKY 3
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iHII0I0 0c00010, a00 X Ha BCe MAaWHO BJIACHWKA TPAHCHOPTHOTO 3acO0y HAKIAJIAOTh apelT 3a
fioro OoproBumMH 3000B’si3aHHSAMH Tiepen; Kpeautopamu. Came TOMY, BU3HAHHS YAaBaHOTO
NPAaBOYMHY HEAIMCHUM MOXE HACHpaBli 3aXUCTHTHU IHTEPECH HECBIIOMOTO MOKYMIS «3a
JOBIPEHICTIO», OCKUIBKM 3a 3arajJbHUM IPAaBWJIOM B pa3l BHU3HAHHS YAAaBAaHOTO IPABOYMUHY
HEIIHHUM, TICHUM 3alUINAEThCs MPUXOBAHUN HUM NPAaBOYMH (JOTOBIp), IPU YMOBI, SKIIO BiH
TEX HE CYIEepeYyuTh YHHHOMY 3aKOHOJABCTBY. T0OOTO, IHITUMH CIIOBaMH, IIPABOBUM HACIIIKOM
KBaJTiikaIii CyJoM NpaBOYMHY (IOTOBOPY) SIK YAaBaHOTO € 3aCTOCYBAaHHS 10 IPABOBIIHOCHH,
10 BUHUKIIM Ha WOTO MiJCTaBi THX HMBUIBHO-TIPABOBUX HOPM, IIO PETYJIOIOTH LEH MPUXOBAHUI
MIPaBOYMH.

BpaxoByroun BuIllEBKa3aHe, CyJOBUH IIpOLIEC BHU3HAHHS YAABAHOIO IPABOYUHY
HE/IIHCHUM BOJHOYAC TOBUHEH CYNPOBOJDKYBATHUCS AHATI30M MIMCHOCTI W MPUXOBAHOTO, TaK
3BaHOT0 PEaJbHOrO MPaBOYMHY. 30KpeMa, AKILIO CYy[ IMiJl Yac po3risiy CIpaBU BCTAHOBUTH (PAKT
YKJIAJCHHSI MPAaBOYMHY 3 METOI0 TMPHUXOBAHHS IHINOro, TO Ha miacraBl cT. 235 IluBinibHOTO
KOJIEKCY YKpaiHu CyJl MOBMHEH BU3HATH, 1110 CTOPOHAMH OyJI0 YKIIaJeHO caMe el IpaBO4MH, Ta,
BIJIMTOBI/IHO, BUPIMIUTH CIIiP CTOCOBHO 3aCTOCYBaHHS HOPM, IO PETYIIOIOTH 1€ MpaBOYMH. Y
3B’SI3KY 13 UM, SIKILIO BUSIBUTHCS, 1110 «IIPABOYMH, SIKUI HACIpPaB/ll BYNHEHO, CYIIEPEUUTh 3aKOHY,
Cyll yXBajJlO€ DPIIICHHS TMPO BCTAHOBIECHHA MOT0 HIKYEMHOCTI ab0 TIpO BU3HAHHSI MOTO
uemiicaum» [6, c. 325]. Came TOMy, 3aCTOCYBaHHS 10 YAaBaHWUX MPABOYMHIB 3arajabHOTO
MpaBWJIa CTOCOBHO HEAIMCHUX MPaBOYMHIB y BUIJISII JIBOCTOPOHHBOI PECTUTYLII € MOMXJIMBUM
BUKIIIOUHO Y pa3i, KOJIM NPUXOBaHWM (peanbHU) NMpaBOYMH OyJe BHU3HAHUI HEIIMCHUM B
CyJIOBOMY TIOPSIIKY. AHAJI3YIOUH yCe BHUIIE BUKIIAJIEHE, TPUXOIUMO JI0 BUCHOBKY IIPO HASBHICTH
OCOOJIMBMX MIJACTaB Ta HACHIOKIB BHU3HAHHS I[PaBOYMHIB yJaBaHUMH, SIKI ICTOTHO HOro
BIJIPI3HAIOTH BiJl IHIIMX BUIB OCIIOPIOBAHUX Ta HIKYEMHUX MPABOYHHIB, & 0COOJIINBO (IKTUBHUX.
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