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FOREWORD

Recently, there has been a significant increase in the activities of state
authorities aimed at achieving Ukraine's strategic constitutional goal of
accession to the European Union. Moreover, with Russia's full-scale
aggression against our state, accession to the EU is not only a security issue
for Ukraine and its lifeline, but has also gained a new breath in the bilateral
relationship between the EU and Ukraine.

Ukraine's integration into the European Union entails approximating
its legislation to the EU acquis. It's a well-known axiom. The Association
Agreement defines some sectors more specifically and some less, which
Ukraine needs to harmonise as part of its implementation of the
Agreement. The development of the policy of "approximation” in Ukraine
over the past few years leads to the conclusion that the alignment of
Ukrainian legislation with EU law is no longer a "process for process” (as
it was under the Partnership and Cooperation Agreement 1994), which has
nothing to do with the future membership of Ukraine in the EU, but is
clearly subordinated to this strategic goal, it becomes targeted and aims
at achieving practical results.

The proposed theoretical and practical provisions will ensure
compliance with the rules of general interpretation of the Association
Agreement, in particular those obligations which are particularly
important for the Ukrainian legal order, including implementation of the
relevant jurisprudence of the Court of Justice of the European Union, as
well as relevant by-laws, framework documents, guidelines and other
administrative acts in force in the European Union.

With obtaining EU candidate status, Ukraine should rebuild those
gaps in the system for ensuring Ukraine's legal integration into the EU in a
more profiled and structured way so that the criterion of achieving the EU
acquis is truly met and recognised by all EU members, which, apart from
political and diplomatic efforts, will require changes in domestic policy:
changes in institutional, regulatory and strategic planning.

Mariia MEZENTSEVA

Member of the Parliament of Ukraine IX convocation Deputy
Chair of the Verkhovna Rada of Ukraine Committee on Ukraine's
Integration into the European Union



The whole world supports Ukraine in the hard struggle for its
independence and territorial integrity. International organizations and
partners are united in the desire to help our country, providing crucial
defense and financial support, bringing our victory closer, and allowing us
to look to the future with hope and belief in success.

But no less important is another force - the force of international law,
which is currently being tested for stability and effectiveness.

International law is a powerful and self-sufficient tool. How to
strengthen its role in a period of extraordinary humanitarian challenges,
and most importantly, how to create an effective mechanism for
maintaining the international legal order and restoring trust in
international law, which was questioned by Russian Federation's war
against Ukraine? After all, the Russian aggression against Ukraine is not
just a violation of the norms of international law; it is an open attack on
fundamental values recognized by the world.

Despite the dynamic changes in the modern international relations
system, there is a clear understanding that there is no viable alternative to
a rule-based world order based on the norms of international law.
Mechanisms of international law may become obsolete and change, but the
principles of fair justice remain unchanged.

Oleksii BOYKO
Chairman of the Chernivtsi Regional Council



Russia's war against Ukraine is an unprecedented violation of modern
international law because, for the first time, a state that is a permanent
member of the UN Security Council resorted to unprovoked, illegal
aggression against another state.

The aggression is an internationally illegal act, imperative norms of
international law, and the foundation of the global world order. The aim
of the existing legal order is to ensure that the aggressor will be held
accountable.

In such dark times, it is essential to develop solid and consolidated
positions so that Ukrainian voices may be heard soundly across the globe.
The aim of the global community should be to restore faith in international
law by showing a practical example that the aggressor-states may and will
be punished for breaching international rules.

Therefore, research books on international law are not only very
timely, but they also bring us closer to the global victory of the rule of law.

Roman KLICHUK
Mayor of Chernivtsi



FROM THE AUTHORS

The authors of the prepared collective monograph represent domestic
(Kyiv, Kharkiv, Lviv, Odesa, Chernivtsi) and foreign international law
schools - the Czech Republic, Romania and Brazil. The monograph is an
active platform for intense scientific discussions of experts on complex and
controversial issues of the functioning of the system of modern
international law. Undoubtedly, the monograph proves that the authors
managed to provide answers to key international legal questions by
combining different views on the common problems of modern
international law. Today, the task of the science of international law is not
only to determine general trends and factors of global legal progress but
also to identify problems of the effectiveness, or even weakness, of modern
international law and to find ways to strengthen and transform
international law in the face of new threats world legal order.

Vitalii VDOVICHEN
Professor,
Dean of Law Faculty

International law has historically been a critical pillar of the global
order. The fundamental principles of international law are relevant today
more than ever, forming the basis of the general, coordinated efforts of the
world community to solve global or regional problems.

Is international law silent? Does it have the strength to respond to one
of the largest humanitarian crises of the century and support Ukraine's
struggle to preserve its sovereignty, independence, and territorial
integrity? This problem should be solved in the near future based on justice,
solved by the force of international law, which protects values important
to everyone, and the most important of them is the value of life.

Force in international law is subject to regulation, in other words,
justice, so the entire civilized world must unite to oppose the violation of
its norms and protect against aggression. If not, thanks to the existing
international legal mechanisms, which need significant updating, then
thanks to the power confirmed by international law - through the relevant
legal tools of national and international security. At the same time,
universal human values, which are the basis of the world order and are
protected by international law, will be evidence of its strength and
effectiveness.

Svitlana KARVATSKA
Professor
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THE SO-CALLED "SPECIAL MILITARY OPERATION"
OF THE RF ON THE TERRITORY OF UKRAINE
IS A WAR CRIME, A CRIME OF AGGRESSION AND
THE CRIME AGAINST INTERNATIONAL PEACE

Vsevolod MITSIK

Institute of International Relations,
Taras Shevchenko National University of Kyiv, Ukraine
orcid 0000-0002-7008-1577

INTRODUCTION

Today, international law is faced with extraordinary humani-
tarian challenges caused, first of all, by Russia's war against
Ukraine. The whole civilized world is witness to how, from the
standpoint of international law, the Russian Federation (RF) falsely
justifies the annexation of the Ukrainian peninsula of Crimea,
armed aggression against Ukraine in the Donbas, military atrocities
against the civilian population in Buch-Irpen-Hostomel, other
regions of Kyiv Oblast, Kharkiv, with references to international
law. Melitopol and many cities in almost the entire territory of
Ukraine. Previously, the Russian Federation carried out aggression
against Georgia with impunity.

On August 2, 2022, the Verkhovna Rada of Ukraine appealed to
the world community to recognize the Russian Federation as a
terrorist state and to take effective measures for its comprehensive
international isolation by ending all types of cooperation with it in
order to undermine its economic capacity to continue the war
against Ukraine and build new imperial plans. The Diet of Latvia
was the first to recognize Russia as a state sponsor of terrorism.

The United States and a number of other countries are
considering the possibility of such recognition with its legal
consequences. The Russian Federation has a chance to join forces
with Cuba, North Korea, Iran and Syria as a terrorist state.
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Terrorism should be outside the law and human morality.

The key question is the issue of the effectiveness of the
international law system: does international law remain a
guarantor of international security under these conditions? Can
international law find appropriate legal mechanisms for national
and collective self-defense against aggression?

In order to confirm the accusation that the Russian Federation is
waging an aggressive war of aggression, and not a mythical and
incomprehensible to the international community, a fictional "special
military operation” in Ukraine and the Russian Federation's commis-
sion of a crime against international peace, we will refer exclusively to
the current international law recognized by the civilized world.

I. DEFINITION OF THE AGGRESSION AND

THE AGGRESSION OF THE RUSSIAN FEDERATION

AGAINST UKRAINE

In 2014, Russia annexed the Ukrainian Crimea and started an
aggressive war in Donbas. The annexation of Crimea began on
February 26, 2014, when Russian military units began arriving in
Crimea under various pretexts. On the night of February 27,
"unknown armed men" of the Russian military, who were later
nicknamed the "little green men", seized the buildings of the
Verkhovna Rada and the Council of Ministers of Crimea, placing
Russian flags there.

Over the following weeks, the gradual blockade and seizure of
military facilities, public government buildings, airports, and
communications facilities continued. At the same time, the Russian
military was sometimes disguised as a civilian population. On
March 1, the Russian Federation Council gave Vladimir Putin
permission to use the army abroad. On March 16, an illegal
"referendum” on the status of Crimea took place in Crimea.

The referendum was not recognized by Ukraine and the
international community, and there were no independent
international observers at the polling stations. Voting took place with
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numerous violations, in particular, it was possible to get a ballot
several times and with a Russian passport. Evidence of falsifications
is the fact that, according to the "official" data of the occupiers, the
turnout for the "referendum” was more than 84%, and support for
joining Russia was more than 96%. According to the Mejlis of the
Crimean Tatar people, the turnout during the referendum was 30-
50%, of which about half voted for joining Russia. On March 17, the
Crimean parliament announced the creation of the "Republic of
Crimea" with Sevastopol as part of it. On March 18, Vladimir Putin
signed an agreement on the acceptance of Crimea into Russia. The
document was ratified on March 21.

The hostilities of the war in Donbas began on April 12, 2014,
with the seizure of the Ukrainian cities of Sloviansk, Kramatorsk
and Druzhkivka by Russian units led by officers of the Russian
special services, where Russian saboteurs armed local
collaborators with weapons seized from the Ministry of Internal
Affairs and recruited them into their ranks. As of the end of 2021 -
the beginning of 2022, more than 3,600 Ukrainian military
personnel and more than 3,900 civilians became victims of the war
in Donbas. Almost two million people were forced to change their
place of residence because of the war.

On February 24, 2022, an open military attack, a full-scale
invasion of the Russian Federation on the territory of Ukraine,
began. The UN General Assembly in its resolution dated March 2,
2022 by an overwhelming majority of 141 against 5 (Russia,
Belarus, North Korea, Eritrea and Syria) strongly condemned the
actions of Russia, called them aggression against Ukraine in
violation of paragraph 2 of Article 4 of the UN Charter and called for
the immediate withdrawal of troops from Ukraine, including the
de-occupation of Crimea and Donbas and abide international law.

On December 14, 1974, the General Assembly of the United
Nations adopted a universally known Resolution 3314 (XXIX)
«Definition of Aggression» where clearly defined: “A war of
aggression is a crime against international peace”. "Aggressive war"
is a "crime against international peace”. Article 2 of the resolution

v
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provides that the first use of armed force by a State in contravention
of the Charter shall constitute prima facie evidence of an act of
aggression although the Security Council may, in conformity with
the Charter, conclude that a determination that an act of aggression
has been committed would not be justified in the light of other
relevant circumstances, including the fact that the acts concerned
or their consequences are not of sufficient gravity. Article 5
distinguishes between aggression, which gives rise to international
responsibility, and aggressive war, which is a "crime against
international peace". According to the text of the article “No
consideration of whatever nature, whether political, economic,
military or otherwise, may serve as a justification for aggression. A
war of aggression is a crime against international peace. Aggression
gives rise to international responsibility”. Paragraf 3 of Article 5
emphasizes that no territorial acquisition or special advantage
resulting from aggression is or shall be recognized as lawful.
Article 3 is important for the indisputable qualification of the
actions of the Russian Federation as acts of aggression on the
territory of Ukraine. In particular, it emphasizes the following: “Any
of the following acts, regardless of a declaration of war, shall,
subject to and in accordance with the provisions of article 2, qualify
as an act of aggression: (a) The invasion or attack by the armed
forces of a State of the territory of another State, or any military
occupation, however temporary, resulting from such invasion or
attack, or any annexation by the use of force of the territory of
another State or part thereof, (b) Bombardment by the armed
forces of a State against the territory of another State or the use of
any weapons by a State against the territory of another State; (c)
The blockade of the ports or coasts of a State by the armed forces of
another State; (d) An attack by the armed forces of a State on the
land, sea or air forces, or marine and air fleets of another State”.
Without exception, all of the listed aggressive actions are
carried out by the armed forces of the Russian Federation in
Ukraine. Only since 24.02.2022, the beginning of the active war
with the Russian Federation, as of 27.08.22, according to the Office
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of the Prosecutor General of Ukraine, 20,877 crimes against
Ukraine were registered, including 14,193 crimes of aggression and
war crimes and 6,684 crimes against national security. As of
September 11, the 200th day of the full-scale armed aggression of
the Russian Federation, more than 1,130 children were injured in
Ukraine. According to the official information of the juvenile
prosecutors, 380 children died and more than 737 were injured of
various degrees of severity.

These numbers are not final, as work is ongoing to establish
them in places of active hostilities, in temporarily occupied and
liberated territories. Russian war crimes in Ukraine multiply every
hour, and missile and artillery strikes and bombings hit nuclear
power plants, civilian facilities, enterprises, hospitals, schools,
residential buildings and even entire cities, killing thousands of
civilians and children . Each of the mentioned criminal acts is
actually recorded, documented and investigated by the justice
authorities of Ukraine.

Par. (f) of art. 3 of the Resolution emphasizes “The action of a
State in allowing its temtory, which it has placed at the disposal of
another State, to be used by that other State for perpetrating an act
of aggression against a third State”, by content, it also recognizes
Belarus as an aggressor state.

The Rome Statute of the International Criminal Court devoted
a long time to the issue of defining the concept of "aggression”. The
jurisdiction of the ICC extends to the most serious international
crimes committed after July 1, 2002. It is limited to crimes of
genocide, aggression, crimes against humanity and war crimes.
William Anthony Schabas is a Canadian academic specialising in
international criminal and human rights law remarked on this
matter “There are a number of complex issues, including the
definition to be adopted, the role of the United Nations and more
particularly the Security Council, and the relevance of other
provisions of the Statute concerning issues such as complicity in
prosecutions for the crime of aggression”.

As aresult of almost a decade of discussion and debate, in 2010,



22 Mitsik Vsevolod

>

at the Kampala Review Conference, the member States of the
International Criminal Court agreed on a definition of the concept
of the "crime of aggression” and the conditions for exercising
jurisdiction over this crime.

The question was agreed with accepted Resolution RC/Res.6
“The crime of aggression”, which adopted at the 13th plenary
meeting, on 11 June 2010, by consensus. The Rome Statute of the
International Criminal Court was added with Article 8 bis “Crime of
aggression”. Paragraph 1 article 8 bis of enshrines that “For the
purpose of this Statute, “crime of aggression” means the planning,
preparation, initiation or execution, by a person in a position
effectively to exercise control over or to direct the political or
military action of a State, of an act of aggression which, by its
character, gravity and scale, constitutes a manifest violation of the
Charter of the United Nations”. Within the understanding of this
paragraph, the “crime of aggression” means the planning,
preparation, initiation or execution, by a person..”, that is,
responsibility for the activities of individuals. Individual criminal
responsibility for the crime of aggression was established for the
first time in international law in Art. 6 (a) of the Statute of the
Nuremberg Tribunal, which recognized the "crime against peace".

Paragraph 2 Article 8 bis of the above act enshrines, in
particular, that “For the purpose of paragraph 1, “act of aggression”
means the use of armed force by a State against the sovereignty,
territorial integrity or political independence of another State, or in
any other manner inconsistent with the Charter of the United
Nations. Any of the following acts, regardless of a declaration of
war, shall, in accordance with United Nations General Assembly
resolution 3314 (XXIX) of 14 December 1974, qualify as an act of
aggression: (a) The invasion or attack by the armed forces of a State
of the territory of another State, or any military occupation,
however temporary, resulting from such invasion or attack, or any
annexation by the use of force of the territory of another State or
part thereof; (b) Bombardment by the armed forces of a State
against the territory of another State or the use of any weapons by
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a State against the territory of another State; (c) The blockade of the
ports or coasts of a State by the armed forces of another State; (d)
An attack by the armed forces of a State on the land, sea or air forces,
or marine and air fleets of another State; (g) The sending by or on
behalf of a State of armed bands, groups, irregulars or mercenaries,
which carry out acts of armed force against another State of such
gravity as to amount to the acts listed above, or its substantial
involvement therein”. Thus, the act of aggression is not carried out
by individuals, but by the criminal activity of the state.

As of 2020, 155 states have signed the Rome Statute, but 122
states have ratified it. On January 20, 2000, Ukraine signed the
Rome Statute of the International Criminal Court, but did not ratify
it. And although Ukraine is not a state party to the Statute, this did
not prevent it from applying to the International Criminal Court,
because the Rome Statute provides for such an opportunity for
countries that have signed it. During the armed aggression, Ukraine
submitted 15 informational reports to the criminal court regarding
the most serious war crimes and crimes against humanity. Ukraine
also submitted two statements for consideration by The Hague
Tribunal. The firstis the events on the Maidan. The second is Crimea
and Donbas. Ukraine's ratification of the Rome Statute will be an
important event for creating real prerequisites for holding its
military to account for all crimes committed on the territory of
Ukraine since 2014.

Russia, after the occupation of Crimea and the start of an
aggressive war in Donbas, in order to avoid international legal
responsibility in the ICC, in 2016 withdrew its signature under the
Rome Statute. This action of the Russian Federation will not exempt
it from punishment in international criminal courts in the future, as
was the case with murderers at the Nuremberg and Tokyo
tribunals.

We should note that par. 5 art. 15 bis of the Statute emphasizes
that in respect of a State that is not a party to this Statute, the Court
shall not exercise its jurisdiction over the crime of aggression when
committed by that State’s nationals or on its territory. Therefore,

v
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unfortunately, Ukraine has limited opportunities to use the
mechanism of the International Criminal Court to hold the Russian
political and military leadership accountable for the act of
aggression against Ukraine.

II. DEFINITION OF THE WAR CRIMES AND RUSSIA'S
WAR CRIMES AGAINST UKRAINE

Modern experts thoroughly cover the issue of the definition of
"war crimes". Commonly known Antonio Cassese the professor of
international law an Italian jurist, the first President of the
International Criminal Tribunal for the former Yugoslavia and the
first President of the Special Tribunal for Lebanon Carrie
emphasizes that a war crime is a violation of the laws of war that
gives rise to individual criminal responsibility for actions by
combatants in action, such as intentionally killing civilians or
intentionally killing prisoners of war, torture, taking hostages,
unnecessarily destroying civilian property, deception by perfidy,
wartime sexual violence, pillaging, and for any individual that is
part of the command structure who orders any attempt to
committing mass killings including genocide or ethnic cleansing,
the granting of no quarter despite surrender, the conscription of
children in the military and flouting the legal distinctions of
proportionality and military necessity.

McDougall is a Senior Lecturer at the University of Melbourne
offers an exhaustive and sophisticated legal analysis of the crime's
definition, as well as the provisions governing the International
Criminal Court's exercise of jurisdiction over the crime.
International lawyer Mykola Gnatovskyy, judge of the European
Court of Human Rights from Ukraine, notes that war crimes are
serious violations of international humanitarian law, for which
international law provides for the criminal responsibility of specific
individuals. The Institute of War Crimes has an interdisciplinary
nature, as it belongs simultaneously to international humanitarian
law (which recognizes relevant primary norms) and international
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criminal law (which recognizes secondary norms regulating the
criminal responsibility of individuals). The expert notes that war
crimes have undergone a long evolution since art. 6 of the Statute
of the Nuremberg Tribunal to art. 8 of the Rome Statute . Provisions
on serious violations became the main stages of normative
consolidation of war crimes in four Geneva Conventions for the
Protection of War Victims of 1949 (common articles 49-50, 129-
130, 146-147) and Additional Protocol I to them of 1977. The most
complete codification of the institution of war crimes, containing
more than 50 of their individual components, is Art. 8 of the Rome
Statute. It is necessary to add to the listed acts The Hague
Conventions of 1899 and 1907 for international war.

The article 8 of the Rome Statute has a title “War crimes”. Par. 1
of art. 8 stated “The Court shall have jurisdiction in respect of war
crimes in particular when committed as part of a plan or policy or as
part of a large-scale commission of such crimes”. Par. 2 of art. 8
determines that for the purpose of this Statute, "war crimes" means:
determines that for Grave breaches of the Geneva Conventions of 12
August 1949, namely, any of the following acts against persons or
property protected under the provisions of the relevant Geneva
Convention: (i) Wilful killing; (ii) Torture or inhuman treatment,
including biological experiments; (iii) Wilfully causing great
suffering, or serious injury to body or health; (iv) Extensive
destruction and appropriation of property, not justified by military
necessity and carried out unlawfully and wantonly; (v) Compelling a
prisoner of war or other protected person to serve in the forces of a
hostile Power; (vi) Wilfully depriving a prisoner of war or other
protected person of the rights of fair and regular trial. Further,
subsection (b) contains a list of other 25 other serious violations of
the laws and customs applicable in international armed conflict.

The 1949 Geneva Conventions have been ratified by majority
of the Member States of the United Nations, while the Additional
Protocols and other international humanitarian law treaties have
not yet reached the same level of acceptance. The Geneva
Conventions legally defined new war crimes and established that

v
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states could exercise universal jurisdiction over war criminals. The
third Geneva Convention applies to prisoners of war. The
Convention establishes the conditions and places of captivity were
more precisely defined, particularly with regard to the labour of
prisoners of war, their financial resources, the relief they receive,
and the judicial proceedings instituted against them. It establishes
the principle that prisoners of war shall be released and repatriated
without delay after the cessation of active hostilities.

As a shocking example of a war crime, abuse of people and
international law, the terror in the captured village of Olenivka in
Donetsk region in Ukraine shows. On July 29, 2022, 53 Ukrainian
defenders who were in Russian captivity were Kkilled in an
explosion in the occupied Olenivka. Most of them are legendary
defenders of Mariupol from Azovstal. According to Ukrainian
intelligence, the order to attack the prison was personally given by
the owner of the private military company "Wagner", retired
lieutenant colonel of the Russian Armed Forces Dmytro Utkin. His
subordinates executed him. Representatives of the Red Cross
requested access to Olenyvka. The ICRC was ready to provide
support for the evacuation of the seriously injured to medical
facilities and medicines. The organization also planned to help with
the identification of dead Ukrainian soldiers and organize the
return of the remains of the dead to their families. However, the
Russians, once again violating the Geneva Conventions, refused to
allow representatives of the Red Cross to the scene of the crime.

The fourth Geneva Convention affords protection to civilians,
including in occupied territory. The bulk of the Convention deals with
the status and treatment of protected persons, distinguishing
between the situation of foreigners on the territory of one of the
parties to the conflict and that of civilians in occupied territory. It
spells out the obligations of the Occupying Power vis-a-vis the
civilian population and contains detailed provisions on humanitarian
relief for populations in occupied territory. It also contains a specific
regime for the treatment of civilian internees. It has three annexes
containing a model agreement on hospital and safety zones, model
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regulations on humanitarian relief and model cards.

During half a year of Russia's full-scale invasion of Ukraine,
human rights activists and law enforcement officers recorded tens
of thousands of crimes committed by the Russian military against
Ukrainians, which can be classified as war crimes, crimes against
humanity, and genocide. This is the mass intentional killing of
civilians in occupied cities and towns (Bucha, Mariupol, Irpin,
Chernihiv Oblast, Kharkiv Oblast, Kherson Oblast, etc.), kidnapping
and torture of people, killing of prisoners of war, destruction and
looting of property, sexual violence, forced deportation and
infiltration camps, use of weapons indiscriminate damage, shooting
of green corridors, etc. Currently, Ukraine is investigating almost
20,000 such criminal cases.

Based on these facts, the President of Ukraine, Volodymyr
Zelenskyi, will inform the world community that people, the entire
local government, are being tortured, they are all in basements,
they died or they were tortured specifically for people, the Middle
Ages! He emphasized that the Russian military operates according
to the same scheme, as according to the "methodology of the Nazis".

According to the testimony of the Prosecutor General of
Ukraine, Iryna Venediktova, the dire situation regarding the mass
murders committed by the Russian military in the Kyiv region - in
Borodyanka. There is documentary evidence that the killings of
civilians were carried out on the orders of the military leadership.
The Russian military creates danger for nuclear facilities on the
territory of Ukraine - they fire at nuclear power plants, destroy
nuclear waste storage facilities, creating a deadly threat not only
to the country's residents, but also to all of Europe. War crimes of
the Russian Federation - war crimes committed by
representatives of the authorities, the leadership of the armed
forces, the regular army of the Russia and illegal armed
formations organized and financed by the Russian Federation.

The High Representative of the EU for foreign and security
policy, Josep Borrell, condemned the atrocities of the Russians in
Ukraine, the city of Izyum in the Kharkiv region, and supports the
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prosecution of the political leadership. «Russia’s war of aggression
against Ukraine has been leaving a trail of blood and destruction
across Ukraine. Thousands of civilians have been already
murdered, many more tortured, harassed, sexually assaulted,
kidnapped, or forcibly displaced. This inhuman behaviour by the
Russian forces, in total disregard of international humanitarian law
and the Geneva conventions, must stop immediately. Russia, its
political leadership, and all those involved in the ongoing violations
of international law and international humanitarian law in Ukraine
will be held accountable. The EU supports every effort in this
regard», - the head of the European diplomacy said . The President
of Poland Andrzej Duda also emphasized that whoever kills and
violates international law must bear full responsibility for it.

Important is the provision that under the Nuremberg
Principles, war crimes are different from crimes against peace.
Crimes against peace include planning, preparing, initiating, or
waging a war of aggression, or a war in violation of international
treaties, agreements, or assurances. Because the definition of a
state of "war" may be debated, the term "war crime" itself has seen
different usage under different systems of international and
military law. It has some degree of application outside of what some
may consider being a state of "war", but in areas where conflicts
persist enough to constitute social instability.

III. OPPORTUNITIES OF THE UN INTERNATIONAL COURT
OF JUSTICE AND OTHER INTERNATIONAL JUDICIAL
INSTITUTIONS TO PUNISH THE RUSSIAN AGGRESSOR

To protect itself from the invasion and military occupation of
the Russian Federation, Ukraine also appeals to international
judicial institutions to bring the aggressor to justice. The dispute
between Ukraine and the Russian Federation regarding the
interpretation of the 1948 Convention on the Prevention and
Punishment of the Crime of Genocide was initiated at the UN
International Court of Justice on February 26, 2022 at the request
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of Ukraine. In particular, in its Application, Ukraine “respectfully
requests the Courtto: (a) adjudge and declare that, contrary to what
the Russian Federation claims, no acts of genocide, as defined by
Article III of the Genocide Convention, have been committed in the
Luhansk and Donetsk oblasts of Ukraine; (b) adjudge and declare
that the Russian Federation cannot lawfully take any action under
the Genocide Convention in or against Ukraine aimed at preventing
or punishing an alleged genocide, on the basis of its false claims of
genocide in the Luhansk and Donetsk oblasts of Ukraine; (c)
adjudge and declare that the Russian Federation’s recognition of
the independence of the so-called ‘Donetsk People’s Republic’ and
‘Luhansk People’s Republic’ on 22 February 2022 is based on a false
claim of genocide and therefore has no basis in the Genocide
Convention; (d) adjudge and declare that the ‘special military
operation’ declared and carried out by the Russian Federation on
and after 24 February 2022 is based on a false claim of genocide
and therefore has no basis in the Genocide Convention; (e) require
that the Russian Federation provide assurances and guarantees of
non-repetition that it will not take any unlawful measures in and
against Ukraine, including the use of force, on the basis of its false
claim of genocide; (f) Order full reparation for all damage caused by
the Russian Federation as a consequence of any actions taken on
the basis of Russia’s false claim of genocide” . Ukraine also
explained that that the “special military operation” of the
Respondent is an aggression undertaken “under the guise” of the
duty to prevent and punish genocide.

In its Order, in particular, the UN International Court of Justice
noted that the context in which the present case comes before the
Court is well-known. On 24 February 2022, the President of the
Russian Federation, Mr. Vladimir Putin, declared that he had decided
to conduct a “special military operation” against Ukraine. Since then,
there has been intense fighting on Ukrainian territory, which has
claimed many lives, has caused extensive displacement and has resul-
ted in widespread damage. The Court is acutely aware of the extent of
the human tragedy that is taking place in Ukraine and is deeply
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concerned about the continuing loss of life and human suffering.

Par. 81 of the Order underscore “The Court considers that, with
regard to the situation described above, the Russian Federation
must, pending the final decision in the case, suspend the military
operations that it commenced on 24 February 2022 in the territory
of Ukraine. In addition, recalling the statement of the Permanent
Representative of the Russian Federation to the United Nations that
the “Donetsk People’s Republic’ and the “Lugansk People’s
Republic” had turned to the Russian Federation with a request to
grant military support, the Court considers that the Russian
Federation must also ensure that any military or irregular armed
units which may Order allegations of genocide under the
Convention on the prevention and punishment Of the crime of
genocide (Ukraine v. Russian Federation) 16 March 2022 be
directed or supported by it, as well as any organizations and
persons which may be subject to its control or direction, take no
steps in furtherance of these military operations”.

The Order of the ICJ of the UN is legal binding in accordance
with the norms of international law. The occupiers do not comply
with the Court's order, but such a decision is strategically
important, as it is the legal basis for the international community to
take political, economic and military decisions against the
aggressor state. The fact that 13 judges voted for the introduction
of these temporary measures, and two judges - representatives of
Russia and China - voted against such a decision is indicative. In the
Order Ukraine contends that the “special military operation” of the
Respondent is an aggression undertaken “under the guise” of the
duty to prevent and punish genocide.

The most common rhetoric in the context of the aggressive war
of the Russian Federation against Ukraine is the question of the legal
regime and the demarcation of the grounds, order and procedure of
conducting commonly used in the practice of states: "UN
peacekeeping operations”, "special operations” and the Russian-
Putin hybrid "special military operation". as the implementation of
an aggressive war of aggression (crime of aggression).
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The practice of the UN has enriched the important inter-
national experience of resolving modern armed conflicts of a
diverse nature. The activities of the UN Security Council and the UN
Secretary General in this area began to be carried out under the
name "UN peacekeeping operations". Special military operation -
in general, it is another form of conducting military operations by
operational (operational-strategic) units of the armed forces of a
state or a group of states. What is legitimate only in the case of
application of Art. 51 of the UN Charter - the inalienable right to
individual or collective self-defense in the event of an armed attack
on a Member of the Organization.

Such operations can also be carried out to support
international peace and security under the mandate of the United
Nations, as was the case with the use of armed forces in the Persian
Gulf region to restore peace there. Such actions of the USA were
sanctioned by Resolution No. 665 of August 25, 1990 and provided
the troops of Western countries with a UN mandate to conduct
military operations in this region.

They also differ Special operations (S.0.) - military activities
conducted, according to NATO, by specially designated, organized,
selected, trained, and equipped forces using unconventional
techniques and modes of employment. And Special operations
warfare, unconventional military actions against enemy
vulnerabilities that are undertaken by specially designated,
selected, trained, equipped, and supported units known as special
forces or special operations forces (SOF). All these measures have
nothing to do with conducting "special military operations”, the
aggressive war and aggression of the Russian Federation.

Russia consistently mocks the world community by disguising
war as such operations. This is clearly seen in the following
examples. The Russian way of naming the use of its armed forces:
“operation on the restoration of the constitutional order in
Chechnya” (the First Chechen War), “counter-terrorist operation
on the territory of Northern Caucasus region” (the Second Chechen
War), “peace enforcement operation” (the Russian invasion of
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Georgia in 2008), and now “special military operation.” Russia does
not fight wars, it conducts “operations,” because wars can only be
fought with equals.

The Russian dictator announced the beginning of a "special
military operation" against the "Kyiv regime" and explained to the
Russians and the whole world why it was launched: to protect the
so-called DNR and LNR, whose independence the occupier
recognized in violation of current international law; with the aim of
forcing Ukraine to a neutral status - to protect Russia itself from a
fictitious and mythical invasion of Ukrainian on its territory; for the
demilitarization and denazification of Ukraine (disarmament of a
sovereign state and genocide against its people), with the global
goal of "guaranteeing security for all mankind." In addition, another
practical task was announced: the elimination of threats posed to
Russia by NATO's eastward advance.

What does all this reveal about Russia’s in these plans, of course,
have nothing to do with prevention of genocide or protection of
Russian-speaking population in Ukraine (which suffers most from
this war). Russia is trying to rebuild its empire, and the language of
“special military operation” is a reflection of this goal.

Hypocritically hiding behind the definition of its actions as
conducting a "special military operation”, the Russian Federation is
waging a bloody war on the territory of Ukraine, unnecessarily
trying to avoid responsibility for the violation of Clause 4, Art. 2 of
the UN Charter, which stipulates the obligation of states to refrain
in international relations "from the threat of force or its use, both
against the territorial integrity or political independence of any
state, and in any other way, incompatible with the goals of the
United Nations." The Russian Federation grossly violates the UN
Charter and threatens Ukraine and Europe with nuclear weapons.

In this meaning, the investigation of war crimes and bringing
the perpetrators to justice is not only an obligation of the state
under international humanitarian law, that is, the law that regulates
armed conflict, but it is also an obligation under the European
Convention on Human Rights. As of September 2022, five interstate
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cases were pending at the ECtHR. Two of them - "Ukraine v. Russia
(regarding Crimea)" and "Ukraine v. Russia (regarding Donbas)" -
refer to human rights violations in the annexed Crimea and in the
territories of Donetsk and Luhansk regions not controlled by Kyiv.

Other appeals to the Court relate to the facts of abduction of
orphans and disabled children in the Donetsk and Luhansk regions
and their illegal or actual transfer to the territory of Russia,
violation of the rights of Ukrainian political prisoners and captured
Ukrainian sailors. These statements cover Ukraine's complaints
about the violation of the following rights: the right to life, the
prohibition of torture, the right to liberty and personal integrity,
freedom of thought, conscience and religion, freedom of expression,
the prohibition of discrimination, the limits of the application of
restrictions on rights, proceedings, the protection of property
rights, the right to free elections.

However, the Council of Europe excluded Russia from its
membership immediately after the large-scale invasion of the
Russian army into the territory of Ukraine. On February 25, 2022,
the membership of the Russian Federation in the organization was
suspended, and on March 15, at the initiative of Ukraine and Poland,
the Council of Europe adopted such a final decision. Russia ceased
to be a member of the European Court of Human Rights and ECHR
from September 16, 2022. This means that the European Court will
accept and consider applications against Russia for violations that
took place before that date, and the Russian Federation will
absolutely ignore all its decisions. The court will have to decide how
exactly to act in relation to the approximately 18,000 applications
that are currently pending against the RF. The court chooses a
possible strategy for this situation.

A number of cases have been referred to Investment
Arbitrations. These cases concern individual or class actions by
Ukrainian state-owned and private companies regarding
compensation for the value of property lost in Crimea due to
Russian annexation. In total, there are up to 10 such cases, both
from state and private companies, as well as from private investors.
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The International Court of Justice, the European Court of
Human Rights, various arbitrations provide for the responsibility of
the state. Ukraine wants attract all Russian occupiers to criminality,
as if they were accountable for driving Ukrainians to tortur. All
political ceramics, military ceramics, a special warehouse, the most
settled individuals of the Russian Federation, are calling for an early
warning on the imposition of a wickedness of war on an aggressive
foreign war. The essential task is to bring to criminal responsibility
all the Russian occupiers who are involved in the murders and
torture of Ukrainians. All political leaders, military leaders, and the
highest officials of the Russian Federation are subject to
punishment on the basis of committing the crime of waging an
aggressive war of aggression. And above all, the highest political
and military leadership of Russia, all who initiate, plan and direct
war crimes and acts of aggressive war.

On March 15, 2022, the US Senate unanimously passed a
resolution calling for an investigation into Russian President
Vladimir Putin as a war criminal . On March 23, the Sejm of Poland
recognized Putin as a war criminal . Unfortunately, the Russian
Federation is still a permanent member of the UN Security Council
and blocks any opposition to its illegal actions by other members of
the organization. The European Convention on Human Rights has
lost full jurisdiction over the Russian Federation and is unable to
consider complaints from individuals regarding the violation of
their rights by the aggressor state under the European Convention
on Human Rights and its Protocols.

The question of creating a special (military) tribunal to punish
Russian criminals during the Russian Federation's war against
Ukraine justifiably arises. Modern history has a number of illustrative
examples of the creation and operation of such judicial institutions.
Among such international tribunals, the Nuremberg Military Tribunal
was the first. He worked from November 1945 to October 1946 and
tried Nazi criminals who acted during the Second World War. During
the Nuremberg trial, the following were considered: crimes against
peace - planning, preparation, initiation and conduct of an aggressive
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war and war in violation of international agreements and agreements;
war crimes - violation of the laws and customs of war, murder, torture,
abduction into slavery, murder and torture of prisoners of war,
murder of hostages, looting of private or public property, destruction
of settlements; crimes against humanity - murders, enslavement,
exile, persecution for racial, religious, political reasons. The
Nuremberg Tribunal sentenced 12 defendants to the death penalty,
seven to prison terms, and three were acquitted.

Only European war criminals of the Second World War were
tried at the Nuremberg Trials. Japan was an ally of Hitler's Germany.
And to punish its criminals, the Tokyo Tribunal was created. Charges
were brought against 29 representatives of the leadership of Japan,
among which: 7 received the death sentence, 16 were sentenced to
life imprisonment, 2 received long prison terms, 1 committed suicide
on the eve of arrest. From 1993 to 2017, the International Tribunal
for Yugoslavia existed: in more than 20 years, 161 people were
charged and 90 of them were convicted. The International Tribunal
for Rwanda - existed in 1994-2015, a subsidiary body of the United
Nations, established to prosecute those responsible for the genocide
committed on the territory of Rwanda and Rwandan citizens
responsible for the genocide committed on the territory of
neighboring states. The Tribunal handed down a life sentence to
former Prime Minister Jean Cambande for crimes against humanity
and other leaders for war crimes.

Since the beginning of the full-scale war of the Russian
Federation against Ukraine, the question of the need to create a
Special International Tribunal for the trial of the main war
criminals of the Russian Federation has been raised. In an interview
In to ZN.UA, an international lawyer, Ambassador-at-Large of the
Ministry of Foreign Affairs of Ukraine Anton Korynevich noted that
several options for the creation of a Special Tribunal are being
considered. The first is on the basis of a multilateral international
treaty between Ukraine and other states. The second is a hybrid
court based on an agreement between Ukraine and the United
Nations. The third option is a hybrid court based on an agreement
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between Ukraine and a European regional organization (the
European Union or the Council of Europe). However, the choice of
a specific court model depends on the political will of our partners.
The speed of creation of the Special Tribunal and the level of its
legitimacy depend on this .

On this issue, Volodymyr Zelenskyy the President of Ukraine in
his address of September 22,2022 at the General Debate of the 77th
session of the UN General Assembly emphasized: “A Special
Tribunal should be created to punish Russia for the crime of
aggression against our state. This will become signal to all “would-
be” aggressors, that they must value peace or be brought to
responsibility by the world. We have prepared precise steps to
establish such Tribunal. They will be presented to all states.
Ukraine will appeal to the UN General Assembly to support an
international compensation mechanism” .

Itis clear from the above that there are grounds for recognizing
Russia as a state sponsor of terrorism or a terrorist state. A while
ago, Javaid Rehman Professor of Human Rights Law, and Head of
the Law School, Brunel University stated that thrughout the
twenties centuri, the rise of nationalism, totalitarian ideologies
such as Nazism and Stalinism, and the upsurge of racial, religious
and linguistic extremism have all been accompanied by terrorism.
In the aftermath of the Second World War, State-sponsored
terrorism was deployed to resist granting the right of self-
determination to many of the oppressed nations and peoples
Today, in the twenty-first century, modern Putinism implements
not only the mentioned anti-people regimes, but goes further and
tries to deny the existence of an independent, sovereign country.

CONCLUSIONS
Taking in consideration the above, it should be stated that the
so-called "special military operation” of the Russian Federation on
the territory of Ukraine is the war crime, the crime of aggression
and the crime against international peace.
The Rome Statute of the International Criminal Court was
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added with Article 8 bis “Crime of aggression”. Paragraph 1 article
8 bis of enshrines that “crime of aggression” means the planning,
preparation, initiation or execution, by a person in a position
effectively to exercise control over or to direct the political or
military action of a State, of an act of aggression which, by its
character, gravity and scale, constitutes a manifest violation of the
Charter of the United Nations. Crime of aggression provides also
responsibility for the activities of individuals.

Paragraph 2 Article 8 bis of the above act enshrines, in
particular, that act of aggression means the use of armed force by a
State against the sovereignty, territorial integrity or political
independence of another State, or in any other manner inconsistent
with the Charter of the United Nations. Thus, the act of aggression
is not carried out by individuals, but by the criminal activity of the
state. After the occupation of Crimea and the start of an aggressive
war in Donbas, the Russian Federation withdrew its signature
under the Rome Statute in 2016 in order to avoid international legal
responsibility in the International Criminal Court. This action will
not exempt her in the future from punishment in international
criminal justice institutions, as was the case with the murderers in
the Nuremberg and Tokyo tribunals.

A war crime is a violation of the laws of war that gives rise to
individual criminal responsibility for actions by combatants in
action, such as intentionally killing civilians or intentionally killing
prisoners of war, torture, taking hostages, unnecessarily destroying
civilian property, deception by perfidy, wartime sexual violence,
pillaging, and for any individual that is part of the command structure
who orders any attempt to committing mass killings including
genocide or ethnic cleansing, the granting of no quarter despite
surrender, the conscription of children in the military and flouting
the legal distinctions of proportionality and military necessity.

War crimes are committed by the political leadership,
representatives of the authorities, the leadership of the armed forces,
the regular army of the Russian Federation, and illegal armed
formations organized and financed by the Russian Federation. Tens

v
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of thousands of crimes committed by the Russian military against
Ukrainians, which can be classified as war crimes, crimes against
humanity, and genocide. This is mass intentional killing of civilians in
occupied cities and towns, kidnapping and torture of people, killing
of prisoners of war, destruction and looting of property, sexual
violence, forced deportation and filtration camps, use of weapons of
indiscriminate destruction, etc. Currently, Ukraine is investigating
more than 20,000 such criminal cases.

To protect itself from the invasion and military occupation of the
Russian Federation, Ukraine also appeals to international judicial
institutions to bring the aggressor to justice. The dispute between
Ukraine and the Russian Federation regarding the interpretation of
the 1948 Convention on the Prevention and Punishment of the Crime
of Genocide was initiated at the UN International Court of Justice on
February 26, 2022 at the request of Ukraine.

In its Order, in particular, the UN International Court of Justice
noted that the a “special military operation” against Ukraine is that
there has been intense fighting on Ukrainian territory, which has
claimed many lives, has caused extensive displacement and has
resulted in widespread damage. The Court considers that the RF
must also ensure that any military or irregular armed units which
may be directed or supported by it, as well as any organizations and
persons which may be subject to its control or direction, take no
steps in furtherance of these military operations.

Hiding behind the definition of its actions as conducting a "special
military operation”, the Russian Federation is waging a bloody war on
the territory of Ukraine, unnecessarily trying to avoid responsibility
for the violation of par. 4, art. 2 of the UN Charter 9 (“All members shall
refrain in their international relations from the threat or use of force
against the territorial integrity or political independence of any state,
or in any other manner inconsistent with the Purposes of the United
Nation”) as well as the Principle D (“The territorial integrity and
political independence of the State are inviolable”) of the 1970
Declaration on Principles of International Law .

Ukraine has repeatedly appealed to the European Court of
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Human Rights. There are five interstate cases pending before the
European Court of Human Rights. Others relate to the facts of the
abduction of orphans and disabled children in the Donetsk and
Luhansk regions and their illegal or actual transfer to the territory
of Russia, violation of the rights of Ukrainian political prisoners and
captured Ukrainian sailors. These statements cover Ukraine's
complaints about the violation of the following rights: the right to
life, the prohibition of torture, the right to liberty and personal
integrity, freedom of thought, conscience and religion, freedom of
expression, the prohibition of discrimination, the limits of the
application of restrictions on rights, proceedings, the protection of
property rights, the right to free elections. However, Russian
Federation ceased to be a party to the European Convention on
Human Rights and the European Court of Human Rights from
September 16, 2022 and will definitely ignore all without exception
the Court's decision.

All Russian occupiers who are involved in killing and torturing
Ukrainians and above all the highest political and military
leadership of Russia, all who initiate, plan and manage war crimes
and acts of aggressive war must be brought to criminal
responsibility. There is a priority, objective need to create a Special
International Tribunal for the trial of war criminals of the Russian
Federation Several options for creating a Special Tribunal are being
considered. It should be noted that of the three options considered
above, taking into account that the Russian Federation is a
permanent member of the UN Security Council and will not judge
itself, and not only European states are interested in the creation of
such an international judicial body, the first option is more realistic
- the creation of a Special Tribunal on the basis of a multilateral
international treaty between Ukraine and other interested states.

v
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INTRODUCTION

The commission of a wrongful act entails the criminal liability and
the application of appropriate enforcement actions and sanctions to
the guilty ones, or, as lawyers often call them, punishment. The
influence on the offender by means of appropriate enforcement
measures has been discussed extensively in the legal literature since
the early 19th century. However, it goes back centuries. As late as the
17th century, Hugo Grotius proclaimed the foundations of
cosmopolitan jurisprudence: each state is obliged either to punish an
offender itself, or deliver him up the state pursuing him (Chapter XXI
“On the Communication of Punishment’, pp. 508-513) [1]%.
Subsequently, this idea was developed in the theory of the universal
operation of legal laws, which focused on the inevitability of
punishment. At the same time, any crime was considered as an act of
obvious trespass against the universal world legal order. Therefore,
the idea of complete unification of the criminal legislation of states on
the basis of the international criminal code was brought to the
forefront. In this regard, it should be pointed out that in the 21st
century, the international community has not achieved such
coherence in the development of a unified international criminal code,
however, a number of treaties have been adopted at the international
universal and regional levels that criminalize wrongful acts in various
areas (military, security, environmental, economic, etc.).

1 Tyro 'pouuii O mpaBe BoitHb! 1 Mupa /1o pea. C.b. KpbLioBa; nepeBos A.JL
CakketTH. M.: Opug. Jlut,, 1956. 867 c.
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I. THE CONCEPT AND PURPOSES OF PUNISHMENT
IN INTERNATIONAL CRIMINAL LAW

Proceeding to the research, it should be noted that the
international legal acts providing for liability for the commission of
criminal offenses do not contain the concept of punishment,
indicating only some of its features (The Convention on the
Prevention and Punishment of the Crime of Genocide (Art. 2), The
Convention on the Suppression of Unlawful Acts Relating to
International Civil Aviation (Art. 1), The International Convention
Against the Taking of Hostages (Art. 1), The International Convention
for the Suppression of Acts of Nuclear Terrorism (Art. 2), etc.); the
statutes of ad hoc international military and criminal tribunals and
courts constitute no exception (Statute of the International Tribunal
for the former Yugoslavia, Statute of the International Criminal
Tribunal for Rwanda, Statute of the Special Tribunal for Lebanon,
Statute of the Special Court for Sierra Leone, Statute of the
International Criminal Court, etc.). The only exception is the
legislative criminal international legal act of advisory nature - the
Model Criminal Code for the Member States of the Commonwealth of
Independent States (hereinafter, the “Model Criminal Code of the
CIS”). Art. 45 (1) of the above act enshrines that “punishment is a
measure of national enforcement (penalty) imposed by a court
verdict. It shall be applied to a person found guilty of a crime and
provide for the deprivation or restriction of the rights and freedoms
of this person provided for by criminal law” [2]2.

Theoretical definitions of the concept of punishment are more
typical for national researchers in the area of national criminal law.
The legal literature defines that a punishment a) is a measure
(means) of enforcement, i.e. a measure forcing the observance of law
and order (to the extent that is determined by the norms of criminal
law); b) punishment itself is implemented regardless of the will and

2 MopenbHbl YrosioBHbIM Kojekc /s rocyaapcTB — Y4YacCTHUKOB
CoppyxecTtBa HeszaBucrnmbix ['ocynmapcTs. URL:
https://www.icrc.org/ru/doc/assets/files /other/crim.pdf.
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desire of the offender, that is, compulsorily. Therefore, when defining
punishment as an “enforcement measure”, first of all, its function is
reflected (“enforcement to the criminal legal order”), and when
describing it as an “enforcement measure”, the mechanism for its
implementation is shown, which in turn is regulated by law (Criminal
Code, Code of Criminal Procedure and the Correctional Code) and
subordinate legislation (when enforced) (p. 26) [3]3. It should be
noted that, despite the fact that the provisions of the convention
norms that criminalize international crimes and crimes of an
international nature are implemented in the national criminal
legislation of many countries, and the current Criminal Code of
Ukraine is no exception, which enshrines the norms on the
prohibition of torture (Art. 127), human trafficking (Art. 149),
hostage-taking (Art. 147), terrorist act (Art. 258), illegal handling of
weapons, ammunition or explosives (Art. 263), criminal offenses in
the area of circulation of narcotic drugs, psychotropic substances,
their analogues or precursors (Articles 305-320), criminal offenses
against peace, security of mankind and international law and order
(Chapter XX), etc. [4]% however, when giving the theoretical
definition of punishment, the scholars do not actually reflect the
signs of punishment from international criminal law.

According to the researcher in the area of international
criminal law Farooq Hassan, “...deterrence or retribution, or both of
these theories may lie behind the notion of international criminal
punishment” (p. 51) [5]5.

Regarding the purposes of punishment, it should be noted that
they are widely covered in international human rights acts, in

3 YTkuH B.A. [IpoGJieMbl TEOpHUU YTOJIOBHBIX HaKa3aHUHU: KypC JIEKIUH.
Tomck: UspaTtenbckuil JJom ToMCKOro rocylapcTBEHHOTO YHUBEPCUTETA.
2018. 240 c.

4 KpumiHanbHU# Konekc Ykpainu. URL:
https://zakon.rada.gov.ua/laws/show/2341-14#Text.

5 Farooq Hassan. The Theoretical Basis of Punishment in International
Criminal Law. Case Western Reserve Journal of International Law. 1983.
Volume 15. Issue 1. Pp. 39-60.
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particular, the International Covenant on Civil and Political Rights
of 1966 (hereinafter, the “ICCPR”), the comments of the UN Human
Rights Council, the case-law of the European Court of Human Rights
(hereinafter, “ECtHR”), as well as a number of decisions of
international bodies of criminal jurisdiction, UN Security Council
resolutions, and documents containing standards for the treatment
of persons who have committed a crime. Among such purposes are:
correction, retribution, deterrence, reintegration of the accused
into society, social rehabilitation, protection of society, ending
impunity, promoting reconciliation, restoring peace and justice.

In particular, the ICCPR notes that “the penitentiary system
shall comprise treatment of prisoners the essential aim of which
shall be their reformation and social rehabilitation” (Art. 10(3) [6]6.
The Human Rights Council, in its General Comment on this article,
indicated that “no penitentiary system should be only retributory;
it should essentially seek the reformation and social rehabilitation
of the prisoner” (para. 10) [7]7.

According to European Prison Rules (hereinafter, “EPP”), “all
detention shall be managed so as to facilitate the reintegration into
free society of persons who have been deprived of their liberty”
(rule 6); in addition, the document emphasizes that “the regime for
sentenced prisoners shall be designed to enable them to lead a
responsible and crime-free life” (rule 102.1) [8]8.

The ECtHR has increasingly argued in its case-law that “while
punishment remains one of the aims of imprisonment, the

¢International Covenant on Civil and Political Rights. URL:
https://www.ohchr.org/en/instruments-
mechanisms/instruments/international-covenant-civil-and-political-
rights.

7 UN Human Rights Committee (HRC), CCPR General Comment No. 21:
Article 10 (Humane Treatment of Persons Deprived of Their Liberty), 10
April 1992. URL: https://www.refworld.org/docid/453883fb11.html
[accessed 27 May 2022].

8 European Prison Rules. URL: https://rm.coe.int/european-prison-rules-
978-92-871-5982-3/16806ab9%ae.
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emphasis in European penal policy is now on the rehabilitative aim
of imprisonment, especially towards the end of a long custodial
sentence” [9]°.

Most of these purposes of punishment are directly defined on
the basis of the decisions of the UN Security Council and the statutes
of the international bodies of criminal jurisdiction. Guided by the
provisions of Resolution 827 (1993) of the UN Security Council, one
can state that the purposes of sentencing by the International
Criminal Tribunal for the former Yugoslavia are: prosecution of
suspected persons responsible for violations of international
humanitarian law; establishing justice for victims; prevention of
new crimes; contributing to the restoration of peace by promoting
reconciliation in the former Yugoslavia [10]?°.

The aforementioned Model Criminal Code of the CIS provides
for the restoration of social justice as the purpose of punishment, as
well as the correction of the convicted person and the prevention of
the commission of new crimes by both convicted and other persons
(Article 45 (2)) [2].

An analysis of international legal acts suggests that the
purposes of punishment differ depending on the age of the liable
party (pp. 57-61) [11]1! and focus on purposes that take into
account the peculiarities of the status this category of persons. For
instance, the ICCPR states, “in the case of juvenile persons, the

9 European Court of Human Rights, Vinter and Others v. the United Kingdom,
Grand Chamber, Nos 66069/09, 130/10 and 3896/10, Judgment of 9 July
2013. URL: https://hudoc.echr.coe.int/fre#{%22itemid%22:[%22002-
7652%22]}.

10 Pesosttorus 827 (1993), mpuHsitass CoBeTOM 6€30NacHOCTH Ha ero 3217-
oM 3acefanuu 25 wmasg 1993 roma. URL: https://documents-dds-
ny.un.org/doc/UNDOC/GEN/N93/306/30/PDF/N9330630.pdf?OpenEle
ment

11 Ceipoeg T.JI. K Bompocy o Bo3pacTe yroJIOBHOM OTBETCTBEHHOCTH
HecoBepIIeHHOJIeTHHX: MeXKAYHapOoAHO-NIPaBoOBOM acmexT.
//Mamepuanavt 3a IX MedxcdyHapooHa HayvHA npakmu4vHa KoH@epeHyus
«HosuHu Ha HayuHusi npoepecc - 2013» ( Cogpus, 17-25 aseycma 2013 2). Tom
3. 3akoH. UcTtopusa. Codus «bsn T'PAJ-BI'» 00/ . 104 c. C.57-61.
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procedure shall be such as will take account of their age and the
desirability of promoting their rehabilitation” (Article 14 (4))
[12]12. The African Charter on the Rights and Welfare of the Child
notes that “the essential aim of treatment of every child during the
trial and also if found guilty of infringing the penal law shall be his
or her reformation, re-integration into his or her family and social
rehabilitation” (Art. 17 (3)) [13]!3. The United Nations Standard
Minimum Rules for the Administration of Juvenile Justice (The
Beijing Rules) specify the purpose of juvenile justice as ensuring the
well-being of the juvenile and ensuring that any reaction to juvenile
offenders shall always be in proportion to the circumstances of
both the offenders and the offence (5.1) [14]14

The purposes of sentencing in international criminal law
generate considerable interest for scholars. Professor Fulvio
Palombino notes, “bearing in mind the traditional domestic
theories of punishment, justifications for the latter mainly include:
i) retribution (since the offender harmed society, society is entitled
to inflict harm in return); ii) deterrence (the threat of punishment
deters people from engaging in illegal acts); and iii) rehabilitation
(the punishment changes the offender in order to make him a better
citizen afterwards). Remarkably, as far as international criminal
law is concerned, one gets the clear impression that while
punishment fulfills the first two functions (even though it is not

12 International Covenant on Civil and Political Rights. URL:
https://www.ohchr.org/en/instruments-
mechanisms/instruments/international-covenant-civil-and-political-
rights.

BBAfrican Charter on the Rights and Welfare of the Child. URL:
https://www.achpr.org/public/Document/file/English/achpr_instr_chart
erchild_eng.pdf.

14 United Nations Standard Minimum Rules for the Administration of
Juvenile Justice (The Beijing Rules). URL:
https://www.ohchr.org/en/instruments-
mechanisms/instruments/united-nations-standard-minimum-rules-
administration-juvenile.
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clear which of the two is to be prioritized), the same is not true
concerning the third one, i.e. the function to rehabilitate the
offender”.. “more in detail, the rehabilitative function of
punishment is one of the most important” [15]15.

II. TYPES OF PUNISHMENTS IN INTERNATIONAL
CRIMINAL LAW

When it comes to the types of punishments, it should be pointed
out that the present international treaty practice has evolved from
the adoption of international treaties providing for the wrongfulness
of an act and not providing for the specific types of punishments
applicable to crimes under international law [16]16 (for example, The
Convention on the Prevention and Punishment of the Crime of
Genocide of 1948, The International Convention for the Suppression
of Counterfeiting Currency of 1929, etc.) and to the adoption of
treaties providing for appropriate sanctions (for example, The
United Nations Convention against Illicit Traffic in Narcotic Drugs
and Psychotropic Substances, 1988, The United Nations Convention
against Transnational Organized Crime, etc.). A while ago, professor
Cherif Bassiouni stated that none of the 315 acts of international
criminal law developed between 1815 and 1988 contains
punishments for conduct which is qualified by these instruments as
crimes under international law. This aspect is left to the discretion of
national legislation and international bodies of criminal jurisdiction

15Fulvio Maria Palombin. Cumulation of offences and purposes of sentencing
in international criminal law: A troublesome inheritance of the Second
World War. International Comparative Jurisprudence. 2016. Volume 2. 89-
92 p.

16 [nternational Law and the Fight Against Impunity. A Practitioners Guide
Copyright International Commission of Jurists, 2015. 536 p. URL:
https://www.icj.org/wp-content/uploads/2015/12/Universal-Fight-
against-impunity-PG-no7-comp-Publications-Practitioners-guide-series-
2015-ENG.pdf.


https://www.icj.org/wp-content/uploads/2015/12/Universal-Fight-against-impunity-PG-no7-comp-Publications-Practitioners-guide-series-2015-ENG.pdf
https://www.icj.org/wp-content/uploads/2015/12/Universal-Fight-against-impunity-PG-no7-comp-Publications-Practitioners-guide-series-2015-ENG.pdf
https://www.icj.org/wp-content/uploads/2015/12/Universal-Fight-against-impunity-PG-no7-comp-Publications-Practitioners-guide-series-2015-ENG.pdf
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(p.111) [17]27. From this perspective, it should be noted that there is
a tendency towards change, and each international act criminalizing
certain wrongful acts requires a detailed analysis in terms of whether
this act imposes obligations on Member Countries to provide for in
their legislation the types of punishments in accordance with
national law, or recommends the application of explicit types of
punishments (imprisonment, payment of fines to the injured party,
etc.), which, in our opinion, ensures that the same types of
punishments are applied to offenders for committing wrongful acts,
regardless of the place they were committed. This is important in
relation to grave crimes committed the result of which is highly
detrimental to society, the state, individuals (for example, crimes
against humanity, war crimes, terrorism, human trafficking, etc.).

The study of international legal acts suggests that they provide
for a wide range of punishments, which are divided into criminal
(basic) and non-criminal (additional/alternative). In particular, the
statutes of ad hoc international military tribunals and courts, the
Statute of the International Criminal Court exercising their
jurisdiction over the persons who have committed international
crimes, provide for the following criminal (basic) types of sanctions
(penalties): imprisonment; deprivation of freedom for determined
period; life imprisonment (Art. 24 of the Statute of the International
Criminal Tribunal for the Former Yugoslavia; Art. 23 of the Statute
of the International Criminal Tribunal for Rwanda; Art. 24 of the
Statute of the Special Tribunal for Lebanon; Art. 19 of the Statute of
the Special Court for Sierra Leone; Art. 77 of the Statute of the
International Criminal Court, etc.).

Death penalty stands distinctive among the penalties, and its
existence is more an exception than a well-established practice,
since the right to life is jus cogens and is protected by international
and regional treaties, customary international law and national

17 M. Cherif Bassiouni. Crimes Against Humanity in International Criminal
Law. Dordrecht, Boston, London: Martinus Nijhoff Publishers, 1992.
Pp. xxxv, 802.
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legal systems. Such exceptions are the Charter of the Niirnberg
Tribunal of 1945 (Article 27) and of the Tokyo Military Tribunal of
1946 (Article 16) [18]18.

It should be noted that the norms prohibiting the death penalty
are also enshrined in fundamental human rights treaties. For
instance, the International Covenant on Civil and Political Rights of
1966 (hereinafter, the “ICCPR”) focuses on the fact that the right to
life is the inherent right of every person, which is protected by law,
and that no one shall be arbitrarily deprived of life (Art. 6). [19]1°.
The Second Optional Protocol to the ICCPR obliges each State Party
to take all necessary measures to abolish the death penalty within
its jurisdiction [20]2°. The Convention on the Rights of the Child of
1989 obliges States Parties to ensure that neither capital
punishment nor life imprisonment without possibility of release
shall be imposed for offences committed by persons below eighteen
years of age (Art. 37(a)) [21]2.

As far as the international universal level is concerned, a
number of specialized acts have also been adopted in this area,
among which the following should be mentioned: General
Assembly Resolution 2857 (XXVI) of 20 December 1971 Capital
Punishment; ECOSOC Resolution 1984/50 of 25 May 1984
Safeguards guaranteeing protection of the rights of those facing the
death penalty; ECOSOC Resolution 1989/64 of 24 May 1989
Implementation of the safeguards guaranteeing protection of the

18Cpipoes, T.JI. MexayHapoJHOe YroJIOBHO-IIPOLiecCyajbHOe IpaBo:
JIOKYMEHTBI 1 KOMMeHTapHu. Xapbkos : [IPOMETEMN-TIPEC, 2007. 588 c.

19 International Covenant on Civil and Political Rights. URL:
https://www.ohchr.org/en/professionalinterest/pages/ccpr.aspx.
20Second Optional Protocol to the International Covenant on Civil and
Political Rights, aiming at the ab