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AIMIHICTPATUBHO-ITPOLEAYPHI IHCTPYMEHTH
3ANIOBITAHHS KOPYIIIII

boiiko 1. B., CososiioBa O. M.

BCTYII

AHTUKOPYIIIHHI cTparerii € Haa3BUYaHO aKTyaJbHHMH B YKpaiHi.
VY 2006 poui BepxoBHa Paga Ykpainu patudikysana Konsenriro Opranizamii
06’eamannx Hariii poti Kopymiii', 1o BU3HAYA€ MAKET CTAHAAPTIB, 3aX0/IiB
Ta TpaBWI, SKi BCi KpaiHM MOXYTh 3acTOCYBaTW IS 3MIIHEHHS CBOIX
MIPaBOBHX HOPM Ta PEXHUMIB JAEPKABHOTO PETYIIOBaHHA Y cepi 60poTedH 3
KOpYyILi€lo, a Takok KpuMiHaibHY KOHBEHLIIO IPO 0OpOTHOY 3 KOPYMILI€0
(ETS 173)* i LluBinbHy KOHBEHIiIO mpo GOPOTHOY 3 Kopymmiero . Komiter
Miunictpie Pagu €Bporm yxBamue Pesomounito (97) 24 «IIpo nBaausTsb
npUHIMIIB  GOPOTEOM 3 Kopymmiero»®. Ili TpUHIMIM  peKoMeHIOBaHi
JiepkaBaM-uiieHaM Paynu €Bponu sk OCHOBHI 1J1ef, 110 MalOTh OyTH 3aKiajieHi
y BIIMOBITHE HAILlIOHAJILHE 3aKOHOIABCTRO.

MixnaponHi 3000B’s3aHHS YKpaiHa BHUKOHYE, TNPUHHABIIN HU3KY
3aKOHOJABYMX aKTiB, CIIPSIMOBAHHUX HA MPOTUAII0 KOpymmii. 3akoH YKpaiHu
«ITpo 3amoGiraHHs KOPYMIii»® 3aliMae cepesl HUX MPOBigHE MicIle.

[TomonanHs KOPYMINi TaKOX € BUMOTOIO JUISI €BPOIHTETPAIifHOTO PyXy
VYkpaiHn. AHTHKOPYIIISI € YMOBOIO JUIA 30€pekeHHs CTaTycy KaHIWaaTa

! Ipo parudixanito Konpennii Oprauisauii O6’eauanux Hawiii mpoTy Kopyriii :
3akon VYkpaimm Bix 18.10.2006 p. URL: https://zakon.rada.gov.ua/laws/show/
995_c16#Text.

? Ipo parudixanito Kpuminansuoi kousenuii mpo 60pots6y 3 kopymuiero (ETS
173) : 3akon Ykpainu Big 18.10.2006 p. URL: https://zakon.rada.gov.ua/laws/show/
994 101#Text.

* Mpo parnoixanito LMBinEHOI KOHBEHIT PO GOPOTEOY 3 KOPYMIIE0 : 3aKOH
Vxpainu Bix 16.03.2005 p. URL: https://zakon.rada.gov.ua/laws/show/994 102#Text.

4 Ipo mBamuaTh IPHHUMINB GOPOTHOM 3 Kopymmicro : Pesomowis (97) 24
Kowmitery minictpiB Pagu €spormm. URL: http://nkkspk.com.ua/UK/rezolyuciya-97-
24-komiteta-ministrov-soveta-evropy-o-dvadcati-principax-borby-s-korrupciej/.

SMpo 3amobiramms xopymuii : 3akoH VYkpaimu Bin 14.10.2014 p.
URL: https://zakon.rada.gov.ua/laws/show/1700-18#Text.



B wienn €sporeiicbkoro Corosy’. Ha mpomy mumsixy Yxpaina B 2022 poui
3aTBepaMIa AHTHKOPYILiitHy cTparerito Ha 2021-2025 poku .

KpiMm Toro, HMHI B yMOBaxX BOEHHOTO CTaHy CIIOCTEPIra€Thcsi BUCOKHH
3aIIUT TPOMAISHCHKOrO CYCIIIBCTBA Ha J0OpOYECHE BUKOHAHHS CIY>KOOB-
IFIMH BCIX pIBHIB CBOIX BIIQJHUX MOBHOBa)XKCHb, HEJOMYIICHHS IPOSBIB
KOpYNUiHMX [Jii 1 pimyyy peakniro 3 OOKy JepXaBH Ha JisHHS
KPUMIHQJIBHOTO 4Y{ aJMIHICTPaTHBHOTO XapakTepy, L0 KBaTi]iKyrOThCs
SIK KOpyMIiiHi. HaykoBIli IpuAUIAIOTE 3HAUHY yBary mpoOieMaTrIli KOpyIii
B yMoBax Biitan. Huska myOumikariif npiucBsdeHa IbOMY .

BimHaunmo, 1o 3 moaiOHUMHU TpobdIeMaMu CTHKAIOTHCS M 1HII KpaiHU
CBiTYy. Alle BaXJHBHM € Te, SK JepKaBU IPOTHAIIOTH KOPYIIii, SKi

6 Kanaunar aBancoM: 7 BUMOT, siKi Ma€ BUKOHATH YKpaiHa, o0 €C He ckacyBaB
i moBmit craryc. URL: https://www.eurointegration.com.ua/articles/2022/
06/18/7141516/.

7 IIpo 3acaiu JAepaBHOI aHTHKOPYIIiHHOI momitmku Ha 2021-2025 pok :
3akon VYkpaimm Bix 20.06.2022 p. URL: https://zakon.rada.gov.ua/laws/show/
2322-20#n93.

8 Kpynuosa JI.B. AkTyansHi mpo6neMs npoTHii kopymuii B Ykpaili B yMoBax
BOEHHOTO CTaHy : Marepiamd MDKHapOAHOI HayKOBO-NPAKTUYHOI KOH(EpeHIil,
M. PiBHe, 14 Gepes. 2022 p. ; MibKHApOAHHUIA €KOHOMIYHO-TYMaHITAPHUI YHIBEPCUTET
im. akagemika Crenana Jlem’ ssHuyka. JIBiB — Topyns : Liha-Pres, 2023. C. 106-108.

3agepeiiko C. Kopymmist i BiffHa: icTopist i cydacHi ctparerii. Mixcnapooua
npaeoea oyiHKa pocilicbkol o0EHHOT agpecii 8 Yxpaini ma 3axucm ¢yHoamenmanbHux
npae aoO0uHU . MaTepiann MDKHApOJHOI HAyKOBO-TIPAKTHYHOI KOH(EpeHIil,
M. Kuis, 16 munnst 2022 poky. Kuis, 2022. C. 28-32. URL: http://ir.librarynmu.com/
bitstream/123456789/5116/1/%D0%9C%D1%96%D0%B6%D0%BD%D0%B0%D1
%80%D0%BE%D0%B4%D0%BD%D0%BE-%D0%BF%D1%80%D0%B0%D0%
B2%D0%BE%D0%B2%D0%B0%20%D0%BE%D1%86%D1%96%D0%BD%
D0%BA%D0%B0.pdf#page=28.

Hecrepenko K., Bynrakosa O. AHTHKOpyNIifiHA MOTITHKAa YKpalHA B KOHTEKCTI
BiliHN. Haykosuii eicnux Yowceopodcvrkoeo nayionanvnozo yHigepcumemy. Cepis
«Ilpaeoy. 2023. Ne 77. T. 2.

Camopmait B., Kosryn [I'. Kopymmis: 3arpo3m Ta HacmiKe UIs COLIyMy.
Exonomika ma cycninecmeo. 2023. Ne 49. URL: https://doi.org/10.32782/2524-
0072/2023-49-67.

Scins 1. [epxaBHa momiTuka y cdepi 3amodiraHHs i NpoTUAil KOpyMiii B yMOBax
Biiau. Omul, criminologia, stiinta, Ed. Editia a 2-a, 24 martie 2023, Chisindu.
Chiginau: Institutul de stiinte penale si criminologie aplicata, 2023, Editia a 2-a,
Vol. 1. P. 307-310.

BoponstHikoB O., 3iHoB’eB H. Oco0auBOCTI MyOJIiYHO-IIPABOBUX BiIHOCHH
B cdepi 3amodiranus kopymuii. Haykosi 3anucku. 2023. Ne 14. C. 255-159.
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MexaHi3Mu  OopoThOM  TependadeHi  3aKOHOJABCTBOM,  SK  BOHH
BHKOPUCTOBYIOTHCS HA HPAKTHIL .

33 Gamu 31 100 mMoxnmBHX oTpuMaia YkpaiHa B IHzmekci CpUHHATTS
kopymii (Corruption Perceptions Index — CPI) 3a 2022 pix. Ham nokazxuxk 3pic
Ha onuH Oan, 1 Ykpaina mocina 116 wmicre 31 180 Kpa'iﬂlo. Innekc cnpuitHATTS
KOpYIILi — Ile MOKa3HHK, KU 3 1995 poKy po3paxoBYeTHCS MiXHAPOJHOIO
opranizauieto Transparency International. Cama oprasizaiiss He NPOBOJUTH
BJaCHMX ONWTYBaHb. [HIEKC pO3PaXxOBYIOTH HA OCHOBI 13 mocimimkeHb
ABTOPHUTETHUX MIKHAPOIHUX YCTAHOB 1 IOCIiTHAIBKIX IIEHTPIB.

Kopymis — e He «3100yTOK» Cy4acHOI IWBLTI3AIli, a SBHUINE, IO Mae
naBHIO icropiro. Icropmkm 3adikcyBamyi OIMH 3 TEPIINX BHIAJIKIB
KOPYTIIIHNX TIPOSBIB, KOJHM CHIMIIACEKHN (DiHAHCOBHI MarHat 3aKyIiB BCE
3aJ1i30, 3aBASKH YOMY CTBOPHB ITIOBHY MOHOIIOJIIIO Ha PHHKY LIbOTO TOBapy,
a MOTIM TIPO/IaBaB HOTo 3a IJIHOK BTPHYI JIOPOXYOIO 3a momnepeaHto. Hasith
B JIaBHI 4yacu Taki Aii He MOXKHA OyJI0 3HIHCHUTH Oe3 yd4acTi JepKaBHHX
upHoBHUKIB''. OTXKe, KOPYIIis € HEOJAMIHHHM CYIYTHHKOM JEP/KABH.
3MIHIOETBCSI JIMIIE CTaBJICHHS CYCIIUILCTBA 10 Hei. Y JeMOKpaTHYHOMY
CYCTUIBCTBI HaJIaroJDKeHi MeXaHi3MH ii 3ano0iraHHs Ta NpOTHIIT, KOpYILiiiHi
Il 3aCyJDKYIOTbCS  JIep)KaBOIO, a TOJEPAaHTHICT 10 1i  CHpUHHATTS
HAOIMKAETHCS 10 MiHIMAIBHAX ITOKA3HUKIB.

3akon VYxkpaiam «[Ipo 3amoOiraHHs KOpymmii» 3aKkpiliB IIPaBOBi Ta
opraHizamiiiHi 3acagu (YHKIIOHYBAaHHS CHCTEMH 3aIllo0iraHHS KOPYTIIil
B YKpaiHi, 3MICT Ta TOpSIOK 3acCTOCYBaHHS NPEBEHTUBHUX AaHTHKOPYII-
OifHX MeXaHi3MiB, TpaBWja INOJO YCYHEHHS HACTIIKIB KOPYIIIHHAX
npaBornopyieHs. KpiM npaBoBoi pernameHTaltii, BaXIMBe MiCLe BiJIBOJUTHCS
opraHizauniiiHum 3acanam. [IpoTarom ocTaHHiX pokiB B YKpaiHi Oyiiu cTBOpeHi
OpraHu, JAISUIBHICTh SIKMX TaK 4YM IHAKIIEe CIpPsSMOBaHAa Ha 3aro0iraHHs Ta
00poTHOy 3 KOpyMIifHUMK MposiBaMU. HallioHaJbHE areHTCTBO 3 MHTaHb
3aro0iraHHs KOpYIIii — 1ie opras, kUil 3a0e3mnedye (opMyBaHHs Ta peanizye
JIep’KaBHY aHTHUKOPYIILIHHY moiiThKy. HarionansHe aHTUKOpYyIIiliHe O0po
VKpaiHH BUKOHy€ TIOBHOBRXECHHS IIOAO MOMNEPEIKCHHS, BUSBICHHS,
NPUNUHEHHS, PO3CHIAYBaHHA Ta pPO3KPUTTS KOPYNUIMHUX Ta IHIIKX
KpPUMiHAJBHAX MPABOIIOPYIICHbD, BIIHECEHUX JI0 WOTO MINCIIAHOCTI, a TaKOX

9 Byrepa C.I. Jocsix CLIA y npotuzii kopynuii. Axmyansui npoGremu npomudii
xkopynyii 6 Ykpaini ¢ ymosax éocnnozco cmany : Marepiand MiKHapoIHOT HayKOBO-
npakTH4HOi KoHpepeHuii, M. PiBHe, 14 6epe3. 2022 p. MixkHapoAHHH €KOHOMIYHO-
rymaHitapHuii yHiBepcuter iM. akagemika Crenana Jlem’siHuyka. JIbBiB — TopyHs :
Liha-Pres, 2023. C. 98-100.

19 Mastruk GopoTs01 3 KOpymHIi€lo B YKpaiHi: KpOK Bepes micis KPOKy Hasal.
URL: https://cpi.ti-ukraine.org/.

" Vyacts Vkpainu B MiKHAPOZHOMY CHiBpOGITHHLTBI y cepi 3amobiranus Ta
nporunii kopymuii. URL: https://minjust.gov.ua/m/str_35749.



3armo0iraHHs BYMHEHHIO HOBUX. BHUIWMIA aHTUKOPYMIIAHWA cyx YKpaiHu
3[IHCHIOE TIPABOCY/JISl 3 METOIO 3aXHCTY OCOOM, CYCHIJIbCTBA Ta AEPKaBH BiX
KOPYNLIHHMX 1 TNOB’S3aHUX 13 HUMM KPHUMIHQJIBHUX NPaBONOPYIIEHb Ta
CYZOBHH KOHTpPOJb 3a JIOCYZOBHM pPO3CIIIYBaHHSIM IIMX KPHUMIHAJIBLHUX
npaBonopyiieHs. Mu He OepeMo 10 yBar cleuiajbHi MAPO3AiiN 3 NUTaHb
3ano0iraHHs Ta BHUSBJICHHS KOPYILII B OpraHax Jep>kaBHOI BJIaJU Ta Pi3HI
TPOMAJICBKI OpraHizamii, IO CHEIiali3yloThCsS Ha BHSBJICHHI Ta MPOTHAIT
kopymii. EdextuBHicTh iX mismmpHOCTI Oyne He JWINe BIUIMBATH HA CTaH
3amo0iraHHs Ta MPOTHIIl Kopymmii, ane i opMyBaTH BiATIOBiIHE CTABICHHS
CYCHITBCTBA IO KOPYIITIHHIX MPOSIBIB.

OpraHi3aIiifHO-TIpaBOBI MEXaHI3MH TIOJIONIAaHHSA KOPYIIi BiXirpaioTh
BOKJIMBY POJIb B aHTUKOPYNIIHHHUX crpaTerisx. OmHAK, MONPH CTBOPEHHS
CHCTEeMH OpTaHiB U 3MiHCHEHHsS (YHKIIF 3amo0iraHHsS KOPYIIIii, a TaKoX
NPUTATHEHHsT /IO BIAMOBIJAaJBHOCTI 332 KOPYMUIKMHI NPaBONOPYIICHHS,
npobiieMa 3alUIIAETHCS BENBMU  aKTyalbHOW. [Ipo 1e cBiguate naHi
KpHUMiHaIIBHOT cTaTUCTUKH 32 2022 piK, SKi JOCHIANB €KCIEPT 13 aHTUKOPYTILIT
M. XaBpOH}OKlz.

OueBUIHO, IO TOIIYK ONTHMAaJIbHOI MOJAENI MOJOJIAHHS IbOTO SBHUILA
B YKpaiHi Mae npoJoBXKyBaTucs. Y Lill HAYKOBIH CTaTTi MM NpOaHAJI3yeEMO
1HII IHCTPYMEHTH, 1[0 MOXKYTh OYTH 3aCTOCOBaHI IS 3aMI00ITaHHsI KOPYIIIil
B Ykpaini. ¥ 2022 poui O0yB npuitaaruii 3akon Ykpainu «IIpo amminictpa-
TUBHY npouenypy» (mami — 3AIl), sxwii BCTynute y cuiy 15 rpymss
2023 poxy. lleil 3akOHOAABUMH AaKT CTAHE OCHOBHUM 3aKOHOM, LIO
periIaMeHTyBaTUME MisUTBHICTH OpraHiB JAEpKaBHOI BIagd Ta MiCIIEBOTO
CaMOBpsAYBaHHS 13 BUPIIICHHS IHAWBIAYyaJbHUX CHpaB 100 (i3WYHMX 1
IOPUAMYHUX OCIO0 1 NPUUHATTS 3a pe3ysibTaTaMu pO3MISAY aaMiHicTpa-
TUBHUX akTiB. OCKUIbKM Yy Takifl IiSUIBHOCTI IIJIKOM MOXIIUBI TMPOSIBU
KOPYIIIii, MU BBOXKAEMO, 1[0 BAXIJIUBO JOCTIIUTH TC, YU B 3aKOHI YKpaiHu
«[Ipo aaMiHICTpaTHUBHY NpPOLEAYPY» MICTATbCS NPHUIUCH, L0 MOXYTh
CIIyTyBaTH 3alI001KHUKAMH KOPYIIIIHHUX MPOSBIB.

Cam ¢axt npuiasaTTs 3AIl cBigIUTE PO HaMipH Aep>KaBH BIIOPSAKYBATH
ISUTBHICTR  ITyOJIIYHOI amMiHiCTpamii, MpuUBeCTH ii y BIANOBIAHICTE O
€BPONEHCHKNX CTaHAAPTIB. B OCHOBY IIbOr0O 3aKOHOJABYOrO AKTy 3aKJIAACHO
€BpOTICHChKI TPUHIWIK HAJICKHOTO aqMIiHICTPYBaHHA, IO 3aQiKCOBaHI 5K
€JIEMEHTH TIpaBa Ha HAJIEXXHE aaMiHicTpyBaHHA y cT. 41 XapTii OCHOBHHX

12 Xappontox M. Luppu (HE) Gpeiyts, a60 60poThda 3 KOPYILIEio 33 JaHHMHU
craructuku. URL: https://pravo.org.ua/blogs/strong-tsyfry-ne-breshut-abo-borotba-z-
koruptsiyeyu-za-danymy-statystyky-strong/?fbclid=IwAROPJ6IogX-bvN3RN
W6BThbsIUcgConyUE-WtymY fqsnfobVw8YwlIe33HQ.
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npaB €sporeiickkoro Coto3y ", a Takox B Hm3Ii Pexomenmaniii Komitery
Minicrpis Paau €Bporu gepkapam-uneHam .

[Monoxxenns 3axony «IIpo anMiHiCTpaTHBHY NpoOLEAYpY» MOXYTh OyTH
PO3ILiHEeHI SK IHCTPYMEHTH 3aloOiraHHs Ta IOJOJaHHS KOpymii, ajuke ix
3aCTOCYBaHHS MOX€ HIBEJIIOBATH IPOSIBU KOPYIIIHHNX Ail a00 HE IOIyCTUTH
IX BUMHCHHS.

1. logonanHs KOPYNUiAHUX PU3MKIB B YMOBaX AUCKpeNii

Opniero 3 nHoBen 3AIl e 3akpiluleHHS NEBHHX NpaBWI peanizanii
JICKPELIHHUX TTOBHOBKEHb IPU NPUHHSTTI aJMiHICTPAaTUBHUMH OpraHaMH
pileHb cTocoBHO ocoOu. HuHI YMHHE 3aKOHOABCTBO HE BMIIILYE TMOJIOKEHb,
SAKi O perylaMeHTYBIM Te, SIKUM YHMHOM IIPEJICTAaBHUK BIAJM 3aCTOCOBYE
po3cyn i yac BUpIIeHHS ciipaB. [IoBHOBayKeHHS, SIKi XapaKTePH3YIOThCS 5K
aIMiHICTpaTUBHUIT PO3CYI, € JOCTATHHO MOMIMPEHUMH. 1X icHyBaHHS y cdepi
MyOJIiYHOTO aJMIHICTPYBaHHS € TOBOJI HEOOXiTHMM, aJpke IepeadadnTH BCi
MOJKJIUBI BapiaHTH (YMOBH) CHTYyallii, sIKy TpeOa po3B’s3aTH, HEMOXKJIHBO,
TOMY 3aKOHOZABeIb y 0aratbox cepax HaIIHMB OpraHd Aep>KaBHOI BIAAU Ta
MICIIEBOTO CAMOBPSYBaHHS MOXJIMBICTIO Ha CBifl pO3Cya BHpINIyBaTH
crpaBy. Ajie O4EBHIHO, 1110 PO3CY/L, JIs 3aCTOCYBAHHS SIKOTO HE BCTAHOBJIEHO
TaKk 3BAaHUX YEPBOHUX JiHIN, PU3UKYE IMEPEPOCTH y CBaBULIL. 3abopoHa
CBaBULIS BeHeliaHChbKOI0 KOMICI€I0 BH3HA4YEHAa EJIEMEHTOM BEPXOBEHCTBA
mpaBa. Y gomoBimi «IIpo BEepXOBEHCTBO IMpaBa» 3a3HaueHO: «Xoua
JMUCKPCIIiiiHI TTOBHOBKCHHS MOTPIOHI i1 BUKOHAHHS BJIAJ0K0 TCBHUX
3aB/laHb y Cy4acHUX CKJIaJHUX CYCIIUILCTBaX, BOHM HE MAIOTh 3MIHCHIOBATHCS
Y CBaBUIbHUIA CTIOCi0. 3MiHICHEHHS TTOBHOBAKCHD y IEH CIIOCIO YMOYKIIHBIFOE

3 Xapris ocxoBuux mpaB €sporeiickkoro Corosy Big 7 rpya. 2000 p.
URL: https://zakon.rada.gov.ua/laws/show/994 524#Text.

' Resolution (77) 31 On the protection of the individual in relation to the acts of
administrative authorities : Council of Europe Committee of Ministers at 28.09.
1977. URL: https://rm.coe.int/16804dec56.

Recommendation No. R (80) 2 Of the Committee of Ministers concerning the
exercise of discretionary powers by administrative authorities : Council of Europe
Committee of Ministers at 10.03.1980. URL: https://rm.coe.int/16804{22ae.

Recommendation no. r (87) 16 Of the Committee of Ministers to member states
on administrative procedures affecting a large number of persons : Council of Europe
Committee of Ministers at 17.09.1987. URL: https://rm.coe.int/16804eaa5c.

Recommendation Rec (2001) 9 of the Committee of Ministers to member states
on alternatives to litigation between administrative authorities and private parties :
Council of Europe Committee of Ministers at 05.09. 2001. URL: https://rm.coe.int/
16805e2b59.

Recommendation CM/Rec (2007) 7 of the Committee of Ministers to member
states On good administration. URL: https://wcd.coe.int/ViewDoc.jsp?id=1155877
&Site.



YXBaJCHHA ICTOTHO HECHpAaBEIJIMBUX, HEOOIPYHTOBAHMX, TaKUX, IO
cynepeyaTsb 3J0pOBOMY TIIy3/y, a00 JECIIOTHYHHUX DillIeHb, 110 € HECYMICHIM
i3 IpUHIMITOM paBoBIAIIT .

3HaYUMICTh JUCKPELIMHUX ITOBHOBXKEHb I cepH MyOJIYHOro aami-
HiCTpyBaHHS ITiIKpeciieHa yepe3 yBary 1o uiei npodiaemu Komirery MiHicTpiB
Pamu €Bponu. Tak, Pexomennamis Ne R(80)2 Bu3HAuae MOHATTS JUCKpPEIiii-
HOTo NMOBHOBaXkeHHs. OTKe, 116 TOBHOBA)XXEHHS, 1110 HOTO aJMIHICTPaTHBHHUN
OpraH BIJIaJiv, IPUAMAIOYH PIillIEHHS, MOKE 3IMCHIOBATH 3 TIEBHOIO CBOOOIOI0
poscyny. ToOTo Takmii opra Moxke 00paTH 3 KUTBKOX FOPHINIHO JOITYCTUMUX
piIIeHb Te, sIKe BiH BBa)KA€ KPAIIMM 32 IIEBHUX OOCTABHH.

Po3TmymaunTi CyTHICTh AWCKPEIIHMX IMOBHOBaXCHH OpaBcs i Bepxos-
Huit Cya. 3rajaeMo HayKOBHH BHCHOBOK IIOJIO MEX TUCKPEHiHOTO TTOBHO-
B)KCHHS Cy0’€KTa BIIAQJHUX MOBHOBAXXEHb Ta CYIOBOTO KOHTPOIIO 32 HOTO
peaizami€ro, MiIrOTOBICHUN 3a JOopydeHHsM rosoBu KacamiiiHoro ammi-
HICTpaTHBHOTO Cyxy y ckiai Bepxosroro Cysy Bix 2018 poxy '’

HamioHanbHe 3aKOHO/IABCTBO 3aCTOCOBYBAJO KAaTEropiro «IHMCKpeliiiHe
noBHoBaxkeHHs» y Haka3zi MinicrepctBa roctunii  Ykpainum — «IIpo
3aTBEpPKeHHsT MeTo10510Til IPOBEEHHS aHTHKOPYIIIHHOI eKCIIepTH3N» BiX
23 yepsHs 2010 poxy Ne 1380/5 (Haka3 BTpaTuB unHHICTb Ha mifcTaBi Hakazy
Minicrepcrsa foctuii Ykpainn Big 24.04.2017 p. Ne1395/5)"7.

Ame o mpuiHATTA 3akoHy YKpaiau «IIpo agMiHICTpaTHBHY MPOIEIYpY»
XKOJICH HOPMaTUBHO-IIPABOBHII aKT HE BCTAHOBIIOBAB IPaBHJIA, IPUATHI UL
BPETYIIOBaHHS 3aCTOCYBAaHHSA IMCKPEHIHHUX ITOBHOBAKEHb. 3PO3YMiJO, IO
caMa CyTHICTh IMX HOBHOBa)XXEHb, IX HMPH3HAUCHHS BHKIIOYAE MOXIIHBICTH
JIeTaNbHOI pernameHTanii MopsIKy iX BHKOPHCTaHHS NOCaIOBHMH 0CO0aMH
aJIMIHICTPaTHBHHUX OpraHiB. HaToMicTh 1 MOBHa BiZICyTHICTb MPHIUCIB IIOJ0
X 3acTOCYBaHHS HE CIIpusie 3a0e3MeUeHHIO BEpXOBEHCTBA IIPaBa.

Jlume 3axkon Ykpainu «IIpo agMiHicTpaTMBHY HpoOUEIYpY» 3aKpilHB
MOJIOKEHHS. TPO YMOBH, JOTPHUMaHHS SKUX CBIAYMTHME IIPO 3aKOHHICTh
3MIMCHEHHS AUCKPEIIfHUX MOBHOBaXKEHb. Tak, y c¢T. 6 3AIl BcTaHOBIICHO, 1O
aJIMIHICTPaTHBHHUN OpraH MOXKE 3aCTOCOBYBATH JUCKpEIiifHE MOBHOBAXCHHS
JWIIe SKIIO0 BOHO 3aKpiuieHe 3akoHOM. OTke, Xxoua O y 3araJbHHUX pHCax
MOJITUBICTh HiATH a00 TPHHMATH DIlICHHS 3a aIMiHICTPAaTHBHAM OPTraHOM

'S Jlomoize mpo mnpasoBmamms. URL: https://www.venice.coe.int/webforms/
documents/default.aspx?pdffile=CDL-AD(2011)003rev2-ukr.

' Ony6ikoBaHO HAyKOBHiA BHCHOBOK IIOJ0 MEX JHCKPELiiHOTO TOBHOBAKCHHSI
cy0’ekta BrnamHux moBHOBakeHb. URL: https://supreme.court.gov.ua/supreme/pro_
sud/naukovi_visnovki/nauk visnovok 01 03 2018.

'7 po 3atBepmxenns MeTonoorii NpOBEIEHHS AHTHKOPYILIHHOT eKCIIepTH3H :
Haka3 MinicrepcrBa roctunii Ykpainu Bix 23.06.2010 p. Ne 1380/5 (BrpaTnB unHHICTH
Ha mixcraBi Hakazy MinicreperBa toctumii Ykpainu Bim 24.04.2017 p. Ne 1395/5).
URL: https://zakon.rada.gov.ua/laws/show/v1380323-10#Text.
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Mae OyTH 3aKOHOAABYO 3akpimuieHa. Kpim Toro, AuckperiitHe TOBHOBaKESHHS
3JIHCHIOETBCS B MeXax 1 croci0, 3akpimenuii KoHcTuTyuiero Ta 3akoHamMu
Vxpainu. Taka curyariis BUHUKae, KOJIHM 0Ca0Ba 0c00a, MPUMIPOM, BUPILIYE
IIUTaHHSI PO Te, SIKE CTATHEHHS Ta B SKOMY PO3Mipi HaKJIacTH Ha 0co0y B pasi
MPUTSITHEHHS OCTaHHBOI J0 aJMIHICTPATHBHOI BiJMOBiNAIBHOCTI. Mexi,
B SIKMX MOJJIMBHH BHUOIp, OKpeciieHi B 3akoHongaBuoMy akti. Tak, Komekc
VYxpainu 1npo aaMiHiCTpaTHBHI PABOMIOPYILIECHHS 3aKPIIUTIOE HE JIUIIE CaHKIIii
3a aMiHICTPATUBHI MPABOMIOPYIICHHS, aje i iX MiHIMaTEHUIA 1 MAKCHMATbHUHA
po3mipu. Peamizyroun mUCKpeito, mocazgoBa ocoda, sKa po3risimae CIpaBy,
Oynme oOmiHIOBaTH OOCTaBHHH CIIPaBH Ta OOMpaTH B MeXKaX, 3aKpiIDICHHX
y KYnAIL Buz cTsIrHeHHS Ta HOTo po3Mip.

ITpn mpomy mocazmoBa ocoba Mae 3BaXKaTH HAa METY, 3aJUls JOCSTHEHHS
SKOT 1 MOBHOBaXXEHHSI HAAHO, 1 BpaXOBYBAaTH NMPUHLUIIN aJAMiHICTPATHBHOI
NpOLEAYPH NP PO3IJIAIl CIpaBH W MPUHHATTI pilieHHs. Mera — e 1ijb,
SIKOT TIparHe JOCSTHYTH aMIHICTPaTHBHUI OpraH, peayi3ylouyu JUCKpeLiiiHe
MOBHOBa)kKeHHs. BoHa Mae OyTu opieHTUpOM 1st OyAb-5IKOT isSUIbHOCTI.

[Ile omHMM BaXJIMBUM MOJIOKEHHSM ILOJO 3aCTOCYBAaHHs aJMiHicTpa-
TUBHUM OPTaHOM PO3CYNy € JOTPUMAaHHS OJJHAKOBHUX IiJXOAIB JI0 BUPILICHHS
OJTHAKOBUX 1 MoAi0HMX cripaB. Lle 3a0e3meunTs piBHICTH 0CI0 Tepes1 3aKOHOM i
chopmye cTalry aaMiHICTpaTHBHY TPakTHKy. OIHAK aAMIHICTPaTHBHUI OpraH
MOXKe ¥ BINIHTH BiJ] MOTIEPEIHBOT MO3HUIII1. 3aKOH BUMarae, oo Take pilieHHs
OyJ10 BMOTHBOBAHHM.

OxpeciieHi MOJ0KEHHS 1[0 TOTPUMAaHHS 3aKOHHOCTI IIPH 3aCTOCYBaHH1
JIICKPELIHUX TTOBHOBAXXCHB € 3aIlO0DKHUKAMHU 3JI0BXXUBAHHS II0CaJOBUMH
0c06aMH a/IMiHICTPATHBHUX OPraHiB CBOIMH MOBHOBAaKXEHHAMM. 1X 3acTocy-
BaHHS MOXe€ 3aro0irTH BYMHEHHIO KOPYIIIIHUX IpPaBONOPYIICHb, aipKe
BOHO BBOJAWTH MiSUTBHICTH NPEJCTABHUKIB BIagM B MEXi, 3a SIKi BOHH HE
MOXYTb BUXOJIUTH.

2. Posib npuHUMMiB aAMiHicTPaTUBHOI poueaypH
y npotuaii Kkopymnuii

Y 3AIl 3nayna yBara mpuAiJIeHA TPUHIAIAM aaMiHICTPaTHBHOI
npoueaypu. BoHH € OCHOBOMOJOXXHHMH iJIeSIMH, 3aKJIaJICHIMU B OCHOBY
IIPaBOBOTO PETYJIIOBAHHS JIiSUIBHOCTI 3 IPUHHATTS aIMiHICTPATUBHHUX aKTiB.

OHUM 13 BOXXJIMBUX MPUHIIMIIB aJIMIHICTPATHBHOI TIPOIEYyPH € 0e3CTO-
POHHICTh (HEYNEPEePKCHICTh) aqMIiHICTPaTUBHOTO opraHy (cT. 9 3akoHy).
OcHOBHa ifiesl IIbOr0 TIOJIOXKEHHSI — HeOOXiIHICTh 3a0e3MeYeHHs 0JHAKOBOTO
CTaBJICHHS TI0CaJ0BOI OCOOM aJMIHICTPaTHBHOIO OpraHy 1O BCIX y4YaCHHKIB
a/IMIHICTPaTHBHOTO TIPOBA/PKCHHS. 3aKOH JEKJIapye, L0 He JOIyCKaEThCs
HETIpaBOMipHa 3aIliKaBJICHICTh aIMIHICTPATHBHOTO OpraHy B pe3yibTarax
PO3IIIAy Ta BUPIMIEHHS CIPaBH, aje B JAESKUX BHUIAKaX MPEICTABHUK BIIAJH
MOXKEe MaTH J0 KOHKPETHOI crpaBu cBill iHTepec. Y 3akoHi Ykpainu «IIpo



aJIMiHICTPAaTUBHY MPOLEAYPY» BMIIIIEHI MOJIOKEHHS PO CIOCOOM BUPIMICHHS
KOHQUIIKTY iHTepeciB (MOTEHLIHHOTO Ta PeabHOI0), 10 y MOCaJ0BOI 0COOU
MOe OYTH MpH PO3IJIsl aMiHICTPATHBHOI CIIPaBH.

3AIl 3akpinuB BHIJKH, KOJIM I0CaJ0Ba 0c00a HEe MOXKe OpaTH y4acTb
y BupitieHHi crpasu. Lle mae micue, sikmo: 1) Bona € abo Oyna ydacHUKOM
TaKoOTO aJMiHICTPaTHBHOIO MPOBA/HKEHHS YM HOTO NPEJCTaBHUKOM; 2) BOHA
3aiydyeHa abo Oyia 3amydeHa [0 ydacTi B TAakOMy aaMiHICTPaTHBHOMY
MIPOBAIPKEHHI SIK 0c00a, sIKa CIIPHsE PO3TILLY CIpaBH; 3) BOHA € WIEHOM CiM’i
260 iHIIOIO ONMM3BKOI0 OCOOOI0 yYacCHWKA aaMiHICTPATHBHOTO IPOBAKCHHS
abo ¥oro mpencraBHuKa; 4) BoHa Oepe y4acTb B OJHOMY H TOMY CaMOMy
CYIOBOMY NPOBADKEHHI 3 YYaCHHUKOM aJIMiHICTPaTHBHOIO IPOBAJUKEHHS a00
Horo TmpencTaBHUKOM; 5) BOHa repebyBana abo mepebyBae y CirykOOBiif um
IHIITH 3aJIeKHOCTI Bii y9acHHWKa aIMiHICTPATHBHOTO TPOBALKEHHS YU HOTO
NpeNCTaBHIKa; 6) BOHa Mae ab0 MOXKE MaTH MPUBATHUN IHTEpeC y pe3ysbTari
BUPILICHHS CIIpaBH; 7) iCHYIOTH iHII 0OCTaBUHM, 1110 BUKJINKAIOTh 400 MOXKYTh
BUKJIMKATH CYMHIB y O€3CTOPOHHOCTI (HEYIEPEKEHOCTI) MOCagoBol ocodu
aaMminictpatuBHOro oprany. Omke, 3AIl He BCTAHOBIIIOE BUYCPITHHIN MEPEITIK
mijacraB Uil BigBoay (CaMoBiBOIY), a TOBOPUTH Mpo Oy/b-sKi iHIII
00CTaBHHH, IO JJO3BOJISIIOTH CyMHIBaTUCS B 0E3CTOPOHHOCTI 1I0C3/I0BOi OCOOM.
Lle cripusie BpaxyBaHHIO OOCTaBUH CIIPABU B KO)KHOMY KOHKPETHOMY BHIIAJIKY,
a 0TXKe, OXOILTIOE OUTBIIE KOJIO KOPYIIIIMHIX PH3HKIB 1 iX TOTOTaHHS.

3a HasiBHOCTI TaKWX MiJCTaB MOCAIOBa 0co0a aJMIHICTPATHBHOTO OpraHy
3000B’s13aHa 3assBUTH CaMoBinBim. KpiM Toro, y4acHWK aJMiHICTPATHBHOTO
mpoBauKeHHs (Oynp-To anpecar abo 3aiHTepecoBaHa 0coba) MOXKE MOJATH
KJIOMOTAaHHS TIPO BiJABIA MOCAgOBOi OCOOM aJAMIHICTPATHBHOIO OpTaHy,
sIKa PO3IIISIAE CIIPABY.

Y 3AII takox periaMeHTOBaHO MPOLEAYPY BiIBOy MOCaIoBOi ocobu
aJIMiHICTPaTUBHOTO OpraHy. [i anrOpUTM Takuii: Mepiie — MOBiJOMJIEHHS
KEpIBHUKY aJMIHICTPATHBHOTO OpraHy a0 TOJIOBi KOJIETiaJIbHOI'O OpraHy
PO HASBHICTD IMiJICTaB JUISI BiZIBOMY, IPH YOMY Takui 000B’SI30K MOKJIAIECHO
He JIMIIE Ha M0Cca/loBy 0co0y abo uieHa KOJIeTialbHOTO OpraHy, a if Ha Oyab-
SKy 1HIIy TOCaIoBy 0coO0y aaMiHICTPaTHBHOTO OpraHy, sKiii crajio BioMo
PO HAsBHICTh TaKWX MIJCTaB; Ipyre — NPUHHATTS PILICHHS NPO BiABiA, a
TAKOX BXKHUTTS 3aXOMiB JJISI CBOEYACHOTO 3aBEPLICHHS aJMIHICTPaTHBHOTO
npoBapKeHHs. Taki pilleHHs! TpuiMae KepiBHUK aJIMiHICTPATUBHOTO OpraHy
abo roJioBa KOJIETiaJIbHOTO aJMiHICTpaTHBHOrO oprany. Ilpu mpomy mae
OyTH BH3HAYEHO IHIIY ITOCATOBY OCOOY AJS PO3MISITY aAMiHICTPATHBHOI
cnpasu. Cri 3a3HAYMTH, 10 y BiABOZII MOXe OYTH i BiIMOBJICHO, aje Take
pilIeHHs miusirae o0IPyHTYBaHHIO.

Pimenns mpo BizmBig He 000B’s3K0BO Mae OyTh mpuitHATO. e MoxiHBO,
SKIIO BU3HAYMTH IHIIY YHOBHOBAXXKEHY Ha PO3IJISL] CIIPAaBH II0CAIOBY 0COOY
HEMOJKJIMBO. Y TakoMy pasi pO3IJIs]l Ta BUPILICHHS CIPaBH 31HCHIOIOTHCS



ITiJ] 30BHIINIHIM KOHTpPOJIEM BiAMmoBigHO a0 3akoHy Ykpainu «IIpo 3amo0i-
TaHHs KOPYIIIIT».

VY 3akoni Ykpainu «lIpo agMiHiCTpaTMBHY NpOLEIYypY» BCTAHOBJICHI
HACNiZIKM HEJOTPHMaHHS BHMOT IIOAO BIJBOAY II0CAJIOBOI OCOOM JUIst
3a0e3medcHHs  OC3CTOPOHHOCTI  (HEYIEPEeKEHOCTI)  IMOCAJOBOI  0coOH
aJIMIHICTPaTHBHOTO OpraHy — MpOLEAypHi Jii Ta NpOUEAypHi pillIeHHS,
BUYMHEH] (IPUHHATI) TakoI MOCaJoBOI0 ocoboro abo 3a ii ywacTio mij yac
3OiMiCHEHHS BIAMOBIAHOTO aJMIHICTPATHBHOTO TIPOBA/KCHHS, a TaKOX
TPUHHATHN aIMiHICTPAaTHBHUH aKT MOXYTb OyTH BH3HAHI MPOTUIIPABHAMH.

[puHarigHo Big3HAYMMO, IO 0cO0a MOKE OCKapKHUTH BiIMOBY IIOAO
BIZIBO/TY TTOCaJ0BOI OCOOHM aJMIHICTPaTHBHOTO OpraHy (WICHA KOJETiaJbHOTO
oprany) I0 TPHAHSATTSA aJMiHICTPATUBHOTO akTa. TakuM MiIXOIOM 3aKOHO-
JaBellb HAarojJOCHB Ha BAXJIMBOCTI 3a0e3MedueHHs Iil NpHHIMIY Ge3CTOpOH-
HOCTI (HeYyIepePKeHOCTI) M0Ccaj0BOT 0COOH aIMiHICTPATUBHOTO OpraHy.

OdiuiiiHicTs K NPUHLMI aJAMIHICTPaTHBHOI MNpOLEIYpU 3000B’s3y€
aJIMIHICTpaTHBHMH oOpraH 30upaTé HeoOXiiHI I8 pO3MJSILy CHpaBU
JIOKyMEHTH Ta 1HILI JIOKa3H 3 BJIACHOT 1HILIATUBY, Y TOMY YHCIIi O3 3aTy4eHHs
ocoOu BHUTpeOyBaTH JOKYMCHTH Ta BIJIOMOCTI, OTPUMYBATH IIOTOKCHHS
Ta BUCHOBKHM, HEOOXIIHI JUIs BHpILIEHHS copaBd. SIKIIO JOKYMEHTH Ta
BIIOMOCTi, MO TMOTPiOHI B TMPOBa/PKEHHI, NepeOyBalOTh Yy BOJIOIHHI
aIMiHICTPaTHBHOTO OpraHy a0o IHIIOrO OpraHy IEp)KaBHOI BIIa[H, OpraHy
Bnagu ABToHOMHOI PecnyOmiku Kpum, oprany MicleBOro camoBpsiIyBaHHS,
MiATPUEMCTBA, YCTaHOBH a0o0 opraHizaimii, IO HAICKUTh 10 cdepu
VOpaBIiHHA TAaKOTO OpraHy, TO aJAMIHICTPATHBHHI OpraH CaMOCTIHHO iX
BUTpeOyBae, HE OOTKYIOUN UM 0CO0y.

[i BakJTMBI TIOJIOKEHHS HIBEJIIOIOTH CTBOPEHHS CUTYAIlil, KOJH MOCcazoBa
ocoba oprasy, IO BHPIILIye CIIpaBy, 3MOXE BHMAaraTd BiJ rpoMaasHuHA abo
IOPUINYHOT 0COOM HaJIaHHs JOKYMEHTIB 1 BiJOMOCTEH, JOCTYI 1O SIKUX €
B a/IMiHICTPATHBHOTO OpTaHy.

[Ile omHMM 3HAYMMUM TPUNHCOM 3aKOHY € 3a00poHa BiAMOBHU
Y NpUHHATTI 3asBH. HaBiTh SIKIIO OCTaHHS MICTHTh HEJONIKK ab0 ocoba nojae
JIOKyMEHTH B TTOBHOMY 00CS31, 1T0CaI0BELlb MyCHUTh NPUIHATH Ta 3apeecTpy-
BaTH 3asBY 1 HagaTH 0CO0I MOXJIMBICTH BHIIPABUTH HEIOJIKH B 3asBi abo
HAJIaTH JIOKYMCHTH, SIKMX HE BHCTa4ae (CT. cT. 42 i 43 3akoHy).

3. 3anyuyeHHs 3aiHTepecoBaHUX 0Ci0

J10 AIMiHICTPATMBHOIO NPOBAIKEHHSA
Hogenoro 3akony VYkpaium «[Ipo aaMiHICTpaTMBHY HpoLERypy» €
BBEJICHHS B IIPaBOBHH 00Ir KaTeropii «3aiHTepecoBaHa ocobax». Ilix Takoro
po3yMmiroTh iHIIY (He azxpecata) ocoOy, Ha TpaBo, CBOOOIY UM 3aKOHHHI
iHTepec sSKOI HEeTaTHBHO BIUIMBAaE ab0 MOXKe BIUIMHYTH aIMiHICTPaTHBHUI
akT. 3aiHTepecoBaHa ocoba € yJaCHHKOM IIPOBAIKCHHS, BOHA HaJiJIcHA



HU3KOIO TMpaB NPOIEAYPHOTO XapakTepy, SAKi BOHA MOXE peali3yBaTH
B a/IMIHICTPAaTHBHOMY IPOBaKEHHI /I 3a0e3MeUeHHs] CBOiX IpaB, cBOOO.
Yy 3aKOHHUX iHTepeciB. lle BaIMBE MOJIOKEHHS 3aKIaJa€ HOBI IMiIXOAH
JIO PO3YMIHHSI CYTHOCTI aIMIHICTPaTUBHUX CIIPaB: Y TUX BHIIJKaX, KOJH
oco0a mojae 3asBy MPO BUAUICHHS 3€MENBHOI NIISHKH IiJl OYAiBHHUIITBO,
PO HAJaHHSI JO3BOJIB HAa JiSUTBHICTH, KA MOXE HETATHBHO BIUIMHYTU
Ha Oe3reky Jrozneil abo 3aBAaTH IIKOAM HAaBKOJIWIIHBOMY CEpENOBHUILY,
BUHUKAIOTh BiTHOCHHH HE JIMIIE MiX Ii€f0 0CO00I0 Ta aJMiHICTPATHBHAM
OpraHoM, 0 MPOBA/KEHHS MAlOTh OYTH 3aJTydeHi ¥ iHII 0coOu, SKII0 BOHA
BBaKAIOTh, IO BUPIIICHHS CIPaBH MOKE HETaTUBHO BIUIMHYTH Ha IX IIpaBa,
cB00OIM YM 3aKOHHI iHTEPECH.

3aiHTepecoBaHi 0OCOOM MAalOTh CBOIO MO3WII0 IMOAO TOTO, SK CIiJ
BHPIIIUTH aIMiHICTPaTUBHY CIIpaBy. BOHH MOXYTh MOAAaBATH KIOMOTAHHS,
HaJaBaTH JOKA3U 10 CHpaBi. IX cTaTyc B aJMiHiCTpaTUBHOMY MPOBaIKECHHI
MaKCHUMaJIbHO HaOIMKEHHUI 10 cTaTycy 3asBHHUKA (ajpecara), Xida 10 BOHH
HE MOXYTh BIIMOBHUTHCS BiJI PO3IJIALY ITOAHOT 3asBU.

Ha anmiHicTpaTHBHUI OpraH MOKJIaJeHO 00OB’SI30K MOBIJOMIISITH OCiO,
SKi MalTh MPaBoO OpaTH y4acTh B aJMIHICTPATHBHOMY IPOB/KEHHI, PO
MOYaTOK 3JAIHCHEHHA aJMiHICTPAaTUBHOTO IIPOBAKEHHS Ta 3alydyaTH
3aiHTepEeCOBaHUX 0Ci0 JT0 MPOBAKCHHS.

Takuii mWoXig CHpHATAME BpaxXyBaHHIO IHTEPECIB pI3HUX 0Ci0 y THX
BHUTIaJIKaX, KOJIM aJMiHICTPaTUBHUI OpraH Ma€ PO3Cy MPHU BUPILICHHI CIIpaBH.
OueBunHO, MO Ie Oyae i 3aMOODLKHUKOM IMPOTHIPABHUX JTOMOBICHOCTEH
MK TIOCaJJOBOIO OCO0OI0 aJMIHICTPaTHBHOTO OpPTaHy Ta 3asBHUKOM. AIMi-
HICTpaTHBHUN OpraH, NpUIIMAlOYM aaMIiHICTPATUBHUKA aKkT, HE 3MOXKe
CBaBUTPHO HEXTYBATH MO3HIISIMU 3aiHTEPECOBAHUX 0Ci0: SKIIO pimeHHs Oyxae
HECTIPUATIUBUM JJIsl HUX, BOHO Ma€ OyTH BMOTHBOBAHHM.

3aiHTepecoBani 0coOHM, a TaKOX W iHINI, SKUX agMIHICTPAaTUBHUN aKT
CTOCYETHCSI, BIIPaBi HOTO OCKap)KUTH. A OTXKe, 31 BCTYIIOM Y CHJIY 3aKOHY
VYkpainu «[Ipo anMiHicTpaTHBHY TpOIEAypy» aAMiHICTPATUBHI OPTaHU BXKE
MalOTh 3BaXaTH HA Te, IO IPH BHPINICHHI 0aratboX CHpaB HEOOXiTHO
3a]y4aTd 3aiHTePECOBAHMX OCi0, HAMAraThcs 3HAWTU ONTHMAJbHE PIllICHHS
IO CIpaBi.

4. AnmiHicTpaTHBHe OCKap:KeHHsI B MeXaHi3Mi mpoTuaii kopymnuii

BBaxaeMo, 10 PO3IMHUPEHHS MOXKIUBOCTEH  aqMiHICTPATHBHOTO
OCKapKeHHS TaKOXX CIyryBaTHMe 3amobiranHio kopymuii. ITpm posrmsmi
CKapru CrpaBa MEperisigacTbCs, € MOXKJIHMBICTh BHUIPABUTH OMHMIIKH,
ITOHOBHUTH 3aKOHHICTh. ICHY€e nBa crocoOm 3axucTy mpaB 0coOM — CyIOBHH
Ta anMiHicTpaTuBHUH. 3akoH YKpaiHu «lIpo aaMiHiCTpaTHBHY HpPOLEAYPY»
periaMeHTye MOpSAOK MOAaHHS, PO3MISAY CKapr B aJMiHICTPaTHBHOMY
MOPSIAKY Ta NPUHHATTS 110 HUM PillICHb.
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AHaii3 YMHHOTO 3aKOHOJABCTBA JI03BOJISIE KOHCTaTyBaTH TOH (DakT, 1o
ocoba He 3aBXAM Mae€ 3aKkpillieHy B 3aKOHI MOXIIHMBICTH IOJATH
aJMIHICTpaTHBHY CKapry Ha pIIIeHHS, Ail0 4u Oe3/isUIbHICTH Oprany.
OCHOBHOIO TIPHYHMHOIO TaKOi CUTYyalii Ha3BEMO BIJICYTHICTh BHIIOTO IIO
BIIHOIICHHIO JI0 OpraHy, 4YHMd aJMIiHICTPATUBHMH aKT OCKapXyeThCs,
cy6’exta. OTxe, 1Is ocoOM B 0araThbOX BHIIQJIKaX ICHY€E JIMIIE CYIOBHH
MOPSIIOK 3aXUCTY MOPYIICHHUX IPaB.

HaromicTs 3BepHEMO yBary Ha IepeBaru aJMiHICTPATHBHOTO OCKAPKCHHSI.
ImeTbes PO OTIEpaTUBHICTH PO3TILMY CKaprH, Oe30IUIATHICTh, MOXKIIUBICTE 32
pe3yibTaTaMy pO3TIBILY CKapr'yl BUPIIIUTH CIIPaBy IO CyTi. 3BiCHO XK, 3aXUCT
BIZIOMYHUX iHTEpECiB € THM YMHHHUKOM, SIKHH MOXE HIBEJIFOBATH IIi MEPEBAarH.
Jlnme xomu y cimy»OO0BIIB JIepKaBHUX i CAMOBPSIIHIX OPTaHIB CHOPMYETHCS
TBEepJa MO3HUIIiSL, IO BUPIMIATH KOHQIIIKT, [0 BHHHUK 13 0CO00I0, «BHUTiTHIIIE,
HE BHXOISMYM 3a MeXi OpraHy, TOOTO B MeXax aJMiHICTPAaTUBHOTO
OCKap)KeHHsI, 1Iefl croci0 3axucTy npaB HaOyze MPIOPUTETHOTO 3HAUCHHS.
3ragaemo Takoxk cT. 124 Koncruryuii Ykpainu, ie nependaueHo, o 3akOHOM
MoOXe OyTH BU3HA4YE€HHUI 00OB’SI3KOBHI NOCYIOBUM HMOPANOK ypery/IIOBaHHA
criopy. Ha nanwuii yac >kofHUiA 3aKOHOIABYMI aKT He Iepenbavae, mo ocoda
JI0 3BEPHEHHS JI0 CyJy 3a 3aXHMCTOM MpaB Mae CKOPHCTATHCS aIMiHIiCTpa-
THUBHUM OCKap>KeHHSIM.

3rifiHO 3 3arajJbHUM IIPABHIIOM CKapra MOJA€THCS O BUIIOTO OpraHy 10
BIHOIICHHIO [0 TOTO, YMH aJMIHICTPATUBHUHA aKT OCKapKyeThCH.
3aKOHOMABUMMM aKTaMH TakoX MoOXe OyTu IepenbdadeHe CTBOPEHHS
CHeLiaIbHOTO CY0’€KTy JUIS pO3MIIsiAy Takux ckapr. [Ipumipom, ExcrieptHo-
amernAiiiHa paja 3 IHUTaHb JIIEH3YBaHHS PO3TIIAAae CKapru 3100yBadiB
JineHsii, minensiaTiB Ha [ii (0e3misIBHICTH) OpraHy JiIEH3yBaHHS I0JI0
MOPYIICHHS 3aKOHOABCTBA Y cdepi JIiIeH3yBaHHS.

Ane He BCi aMiHICTpaTUBHI OpPTaHM MArOTh BHUIIUH Haj COOOI0 OpTraH.
Taka curyamiss Mae Micme, KOJIM aJMIiHICTPaTHBHI aKTH NPHUMAIOTh
MiHiCTEpCTBa a00 KOJM OPTaHH MICIIEBOTO CAMOBPSIYBaHHS B CHUJIY CBOET
MPUPOJX HE MArOTh BUINUX opraHiB. [ Takux punaakiB 3AIl nepenbauns
MOXIJIMBICTh NIPU aJIMiHICTPaTHBHOMY OpTraHi CTBOPHTH KOMICIIO 3 PO3IIISILY
ckapr. Taky > KOMICiI0 MOXE yTBOPHTH W TOH cyO’€KT, SKMH poO3Iisiaae
CKapry sK BUILUI opraH, TOOTO € Cy0’€KTOM PO3IJIsILy CKapr.

Komicis 3 po3risiry ckapr € KoJeTiaJJbHAM OpraHoM, 10 TPETHHH il
YJIEHIB MOXKYTh OyTH 3ajlydeHi NpeACTaBHUKM I'poMajchKocTi. Bel inmi —
MOCAaZOBIIl aIMIHICTPATHBHOTO OpPTaHy.

Ilpu BuBYEHHI W pO3TIAAI CKAaprd KOMICiS HE BHHOCHTH OCTaTOYHE
pilleHHs, BOHAa JIMIIE PEKOMEHAYE BapiaHT BHPIMICHHS CYIEPEUKH
KepiBHUKOBI Oprany. Aye TOH y pa3i He3rou i3 3alporOHOBAaHUM PillICHHIM
Ma€ MOTHBYBATH T€ PillIEHHs, SKE BiH MPHIMaE.
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CtBopeHHSI ¥ (YHKIIOHYBaHHS KOMICIH 3 pO3TISAY CKapr €
NPUHIMIIOBOIO HOBEJIOIO HAIIOHAJIBLHOTO 3aKOHOAaBCTBAa. HUHI Iie Bakko
nepen0aYuTH, Yu OyIAyTh OpPraHHM CTBOPIOBATH iX. AJle OYEBHMIHO, IO B
3aKOHOJIAaBCTBO B LIl YaCTHHI 3aKJaJeHa Baaja ifies, ajke 3aBJIsIKH TaKOMY
miXoay, mo-mepuie, B 0cOOM pPO3LIMPSITHCS MOXIJIMBOCTI IS aiMiHiCTpa-
TUBHOTO OCKAap)KEHHS; MO-Apyre, B aJAMIHICTPaTHUBHOIO OpraHy 3’SBUTbHCS
IIaHC TEPErJITHYTH PillIeHHs, He JOBOJSIYM CIIip A0 CYAOBOTO MPOBAKEHHS
(a me, xpiM ycbOoro, €KOHOMiS KOINTIB 1 Yacy TIIPamiBHHUKIB); IO-TPETE,
MPUCYTHICTh TPEICTABHUKIB TPOMAICHKOCTI O3BOJHUTH NOIJISHYTH Ha
CHpaBy HE 3 TOYKH 30Dy CIy’KOOBI, 110 MOKe OyTH BEIbMH KOPHCHHUM; I10-
yeTBepTe, 3aknaneHi B 3AIl MexaHi3MH PO3IISILy CKapru CIyTryBaTHMYTh
3armo0KHUKAMHU CBaBIIPHUX 1 KOPYHIIHHUX Niff KepiBHUKA OpraHy, SKHA
IpuiiMae OCTAaTOYHE pIlIEHHA IO CKap3i, ajle MYyCHThb OpaTH [0 yBaru
MO3HIIII0 KOMICIT 3 pO3IIIsTy CKapr.

[IpuHarigHoO BIA3HAYMMO, MO KOJU CKapry poO3DISgae CyO’€exT,
creLiaibHO CTBOPEHHH ISl LILOTO, TO MOKa3HHUK 33/I0BOJICHUX CKapr JTOBOJI
BUCOKMI{, 110 CBIAYMTH NPO BIACYTHICTH BIZIOMYOI 3aiHTEPECOBAHOCTI Ta
BIZIOMUYMX iHTepeciB y oci0, ski I ckapru posrisigaioTb. Jlo Takoro
BUCHOBKY MOXKHa JIIITH, aHai3ylo4H pinieHHs ExcriepTHo-tineH3iiHo1 paau
i3 posrusixy ckapr y cdepi JineHsyBaHHs .

OTXe, BBAXKAEMO, III0 YTBOPEHHS KOMICIH 3 pO3TISITy CKapTrH J03BOJIUTH
HE JIUIIE ONTUMIi3yBaTH caM PO3MIIAA, a H cTaHe YHHHUKOM JUIS 3aMo0iraHHs
37I0BXKHMBAHHSAM ITOC3JAOBISIMU CBOTMHU CITy’>KOOBUMH TIOBHOBa)KCHHSAMH.

5. BuzHaHHs1 aAMiHICTPATUBHOT0 aKTA HeAiiiCHUM
SIK iHCTPYMEHT MOHOBJIEHHA 3aKOHHOCTI

3akoH Ykpainu «[Ipo aqMiHicTpaTUBHY MPOIETYPY» BMIIIY€ TOT0XKECHHS
PO BIJKJIMKAHHS Ta BHU3HAHHA HEMIMCHUMH aaMiHICTPATUBHUX aKTiB.
Inetbcss mpo Te, mOO amMIHICTPAaTHBHUNA OpraH MaB ITOBHOBa)KCHHS
NPUNAHITH Jif0 HUM e npuitHATHX pimensb. llle B 2009 pori mepexn
Koncrurynitinnm Cymom YkpaiHu Oyjio HOCTaBICHO HMHUTaHHS PO T€, YU
MOJKE OpraH MiICIIEBOTO CaMOBPSIYBaHHS CKAcOBYBAaTH (B TEPMIiHOJOTII,
YiHHIA Ha ToW dac) cBoi pimenHsa. Koncrurynittamit Cyn VYkpainn
3a3HayuMB, 10 TAaKe MPABO JIOTIYHO BUILTMBAE 3 ToyokeHb KoHcrurymii Ta
3aKOHIB YKpaiHW, ane cKacyBaHHS Mae OyTH He CBaBUIBHMM, a
3MIACHIOBATHCS 3a MPaBIJIAMHU, 3aKPIINICHUMHU B saxoni '’

'8 JlepaaBua perynaTopa cioyxba Yipainu : BeGcaiit. URL: https://www.drs.
gov.ua/licensing-category/rishennya-ear/.

" Pimenns Koucruryuiitnoro Cyny YkpaiHum y chpasi mpo cKacyBaHHS akTiB
OpraHiB MicIeBoro camoBpsayBaHHS Bix 16.04.2009 p. Ne 7-pm/2009. URL:
https://zakon.rada.gov.ua/laws/show/v007p710-09#Text.
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I mume 3AIl BperymoBaB I1i MATaHHSA. AJMiIHICTpAaTUBHUN OpraH MOXe
BU3HATH HEHIMCHUM TNPOTUIPABHUI aJIMiHICTPATUBHHHA aKT 1 BiJKIUKATH
NIPaBOMIPHUH, SIKIO OyIyTh JUIS IIBOTO MiICTABH.

3aKOH BCTAQHOBIIIOE yMOBHM IPAaBOMIPHOCTI Ta MPOTUIPABHOCTI
anMiHICTpaTUBHUX akTiB. Tak, aJMIHICTPaTMBHUH aKT € HPaBOMIpHHUM,
SKIIO BIH ~ NPUHHATHH ~ KOMIICTEHTHUM  aJMIHICTPaTUBHMM  OpraHOM
BIJINIOBIJTHO /IO 3aKOHY, IIO JisSB HA MOMCHT NPUUHATTA akTa. HaTomicTs,
SIKIIO aIMIHICTPATHBHUN aKT HE BINIMOBIZa€ IIMM YMOBaM, BiH BBa)KAETHCA
MPOTHUIIPABHUM. 30KpeMa, TakuM akT Oyne y pasi, SKImo BiH NMPUHHATHA
aIMIiHICTpaTHBHAM OpPraHOM, IO HE MaB Ha II6 TOBHOBaKEHB, abo
BUKOPHCTAaB JAWCKPEIiHI TTOBHOBAXXEGHHS HE3aKOHHO; a0 CynepednTh
MTOJIOKEHHAM 3aKOHY II0J0 (GOPMH Ta 3MICTY aIMiHICTpaTHBHOTO aKTa; abo
MOpyIIye HOPMH MaTepiabHOTO IpaBa; abo HE BIANOBiae MPUHIUIIAM
aJIMiHICTPATHBHOI TPOLICYPH.

Ilpu YoMy mnopyuIeHHs aAMiHICTPaTHBHUM OpraHoM HependadeHol
3aKOHOM a/IMiHICTPAaTHBHOI IIPOLIETYPH, SIKIIO BOHO HE BIUIMHYJIO 1 HE MOTJIO
BIUIMHYTH Ha IPaBOMIPHICTh BHPILICHHS CIPaBH MO CYTi, HE CHPUYUHSE
MPOTUIPABHOCTI aJIMIHICTPAaTUBHOTO aKTa.

Omxe, 3AIl BCTAaHOBJIIOE MOXJIMBICTh BH3HAHHS aJMIiHICTPaTHBHOTO
aKTa HeJifiCHUM, a [1e 03HaYae, 110 y pasi JOIMyIIeHHs HOpYIIeHb IIPH HoTro
MPUAHATTI 200 3JI0BXXMBAHHI AUCKPENIHHUMH IIOBHOBAXXCHHSAMH HACTAIOTh
IOPUANYHI HACHIIKH, IO MOJATAOTh Y MPHUITMHCHHI Jii aIMiHICTPaTHBHOTO
aKTa.

3aKOHOM BCTaHOBJEHO CTPOK /i1 BW3HAHHS NPOTHIIPABHOTO aKTa
HeIiACHUM. 3a 3araJbHUM MIPABWIIOM, II€ TPU MicCsmi 3 AHSA, KOJIH aaMiHiCcTpa-
TUBHOMY OpPTaHy CTaJo BiIOMO MPO (aKTH, [0 MOKYTh OYTH IiJCTABOIO IS
BU3HAHHS aMiHICTPAaTHBHOTO aKTa HEMIHCHMM, ajie He Mi3HiIIe TPhOX POKiB
3 HSI IPUAHATTS aJMiHICTPATUBHOTO aKTa, a MOJ0 aJMIHICTPATHBHOTO aKTa,
SIKMH TIOTpeOye BUKOHAHHS, HE Mi3HIIIE TPHOX POKIB 3 JHS 3aBEPIICHHS HOTO
BUKOHAHHS.

BoaHouac 11eii cTpoK He 3aCTOCOBYETHCS /10 MPOTHIIPABHOTO aJMiHICTpa-
THUBHOTO aKTa, 1[0 BHKOPHCTOBYETHCS abO CTBOPIOE YMOBH JUISi BUMHEHHS
JMUCHUILTIHAPHOTO, ~ aJMIHICTPATUBHOTO Ta/ab0 KPUMIHAIEHOIO  IIPaBO-
MOpYLIEHHs. 3aKOHOM BCTaHOBJIEHO, IO TAaKWUIl aJMiHICTPaTUBHUH aKT
BU3HAEThCS HEAINCHUM HE3aJIIeKHO BiJ| JaTH HOro NpUHHATTS abo 3aBep-
IIIEHHS] BUKOHAHHS.

Takuil miaxin 3aKOHOABI TapaHTye, IO JKOJHE PIlIeHHS, MPHIHATE
M0CaZioBOI0 0COOOK0 13 3aCTOCYBAaHHAM KOPYHINHHHX [ili, HE 3aJHIIUTHCS
YUHHNM, a OTXKe, U1 0co0M — ajipecarta aaIMiHICTPaTHBHOTO aKTa — HACIIIKH
KOPYNIIHHUX Hii peJCcTaBHUKA BIAIH OYAyTh HEraTHBHUMH.

[MpuHIIMI 3aKOHHOCTI B aAMIiHICTPAaTHUBHIN Npomeaypi BHMAarae TOrO,
11100 aJMiHICTPAaTUBHUN OpraH, IO MOPYIIUB IPaBO, CBOOOAY UM 3aKOHHHMN
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iHTepec ocobu, OyB 3000B’S3aHWN 3a BIIACHOIO IHIMIATHBOIO IPOTATOM
PO3YMHOT'O CTPOKY 3 JIHS BUSIBJICHHS OPYIIEHHS TIOHOBUTHU IPaBo, CBOOOTY
YM 3aKOHHHMH IHTEpeC, He YEeKalouu MOJAaHHS CKapru 4 Tpej’ siBICHHS
M030BY Ta 3aro0iraroyd MOBTOPEHHIO IOPYLIEHHS y MalOyTHboMy (4. 5
cT. 6 3aKoHYy).

Bonnouac 3akoHOaBelb 3aXHIIAE NOBIPY (iHTEpec) 0coOu A0 30epexKeHHs
YUHHOCTI aJMIHICTPAaTUBHOIO aKTa: MPOTUIIPABHUN aIMIHICTPaTHBHHMH axT,
10 He TOpYIIye TpaBa, CBOOOIN UM 3aKOHHI IHTepecH iHIMHX Ocib, He 3aBlae
iM MmMKOOW, HE BUKOPHCTOBYETHCS Ta HE CTBOPIOE YMOB [UIsl BYMHCHHS
aaMiHICTpaTHBHOTO 200 KPHMIHAJBHOTO TPABONOPYIICHHS, HE MOXe OyTH
BU3HAHMH aJMiHICTPATHBHUM OPTraHOM HEIIMCHUM Ha MIKOAY 0cC00i, SIKIIO
ocoba, OyIaydr mepeKoHaHa, M0 aJMiHICTPAaTUBHHHN aKT 3aJUIIUTHCS YNHHNM,
BUKOpHCTalla 200 pO3MOpsSAWIacs KOIITAMH YH MaifHOM, OTpUMAaHHUMH Ha
MiICTaBi TaKOT'O aJMIHICTPaTHBHOIO aKTa, YM 3MIHWJIA B IHIIMH CIOCIO CBIi
yKIIaJ JKHUTTsl, 1 1 3aKOHHMH iHTepec (OBipa) MIOAO 30EepeKEeHHs YMHHOCTI
aIMIHICTPATUBHOTO aKTa TIepeBakae IyONiYHMH IHTepeC Yy BH3HAHHI
aIMIHICTpAaTHBHOTO akTa HeaidcHMM. JloBipa ocoOu IPyHTYeThCsl Ha 1 mpasi
BYMHATH Ji1 HA MiICTaBl aaAMIHICTPATUBHOTO aKTa 0e3 ypaxyBaHHs TOTO, IO
TaKUi aKT MOXe OyTH BU3HAHO HEAIMCHUM Y MaOyTHHOMY.

BUCHOBKH

Taknum 4MHOM, SKICHO 3 FOPHIMYHOI TOUKH 30py c(HOPMYIIBOBaHI NPUITUCH
3aKOHOJIaBYMX aKTIiB Ta 3alpoBa/DKCHI MEXaHi3MH iX peaizamii, 0e3yMOBHO,
CIIYTYIOTh IHCTPYMEHTaMH 3aI00IraHHs Ta MPOTHLII Kopymuii. BaxkimBa pob
y mbOMY BiJBelIeHa mIpumnucaMm 3axkoHy Ykpainu «lIpo amMiHicTpaTHBHY
NPOLEIYPY», II0 BHCTYNAIOTh OCHOBHHMH MpaBHJIaMH IS IOCAIOBIIIB
Jep’KaBHUX OPTaHiB i OpraHiB MICIEBOTO CaMOBDSIYBaHHS IIPH NPUHHATTI
HUMH DillIeHb CTOCOBHO 0co0u. OpieHTyBaHHS y IiH AiIBHOCTI Ha IPHUHIUTIH
aZIMIHICTPAaTUBHOI MPOLEAYPH JO3BOIUTD HE JIMIIE HE AOMYCTUTH MOPYLICHHS
IpaB, CBOOOJ 1 3aKOHHUX IHTEpECiB TPOMaisiH, Oi3HECY Ta TPOMAJCHKHUX
oprasi3amii, ane i HIBEJIFOBaTH KOPYMIIHHI 3arpo3H, 1[0 MOXKYTb CTBOPIOBATH
PM3UKH PO3BUTKY CYCIUJIBHUX BIJIHOCHH Y JyCi BEpXOBEHCTBA IIpaBa Ta
3abe3neueHHst mpaB moguHU. 3AIl y 1bOMy ceHci 3akpilulioe He JIviie
NPUHIMIIOBI 3aKOHOJABYI ITOJIOXKEHHS, a i MeXaHi3MHU iX BIIPOBAPKEHHs Ta
KOHTPOJIIO 3a AiSUTBHICTIO ITyOJITYHUX CITY’KOOBIIB.
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THE ESSENCE OF THE PROHIBITION OF IMPLEMENTING
SUPERIORS’ DECISIONS OR INSTRUCTIONS
CONTRADICTING THE LAW AS AN ANTI-CORRUPTION
PROHIBITION

Vitvitskyi S. S., Nazymko Ye. S., Riadinska V. O.

The Law of Ukraine dated 14.10.2014 No. 1700-VII “On Prevention
of Corruption” (hereinafter referred to as the Law No. 1700-II)' imposes
on persons defined in this regulatory legal act a subjective legal obligation
of a passive type, under which they must refrain from specific forms
of behavior — legal prohibitions and restrictions introduced by the legislator
in order to prevent corruption. All prohibitions and restrictions set forth
in Law No. 1700-1I can be divided into two blocks: 1) prohibitions and
restrictions directly aimed at preventing the emergence of a potential conflict
of interest in the activities of persons authorized to fulfil the functions of the
state or local self-government (hereinafter referred to as special subjects) and
hence preventing them from committing corruption and corruption-related
offenses (anti-corruption prohibitions and restrictions); 2) prohibitions and
restrictions driven by the need to ensure the effective functioning of the
corruption prevention system in Ukraine.

Anti-corruption prohibitions and restrictions comprise ones on the receipt
of gifts, concurrent employment and dual jobholding, conclusion of
employment contracts; prohibitions on the use of official powers or one’s
position and related opportunities, conclusion of agreements on property
management, use of official powers in the interests of political parties
or their units or individual politicians, implementation of management
decisions or instructions if they contradict the law, disclosure or use of
information that has come up in connection with the exercise of official
powers, the direct subordination of close persons, etc.

Prohibitions and restrictions caused by the need to ensure the effective
functioning of the corruption prevention system in Ukraine involve ones on
the activities of members of the Competition Committee for the selection of
the Head of the National Agency, prohibitions on the activities of the Head,
Deputy Head of the National Agency, officials and officers of their
administration, restrictions arising from the need to submit a declaration of a

! TIpo 3ano6iranns xopynuii : 3axos Yipainu Bin 14 xopras 2014 p. Ne 1700-VII /
Bepxosna Pana Ykpainu. URL: https://zakon.rada.gov.ua/laws/show/1700-18.
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person authorized to perform the functions of the state or local self-
government, its publication, control and verification, as well as monitoring
the lifestyle of the declaration’s subject, prohibition of disclosure of
information about the whistleblower, their close persons or other data that
can identify the whistleblower, their close persons, etc.

Anti-corruption restrictions are widely discussed in academic and journa-
listic communities, because they directly affect the financial-economic and
socio-political realities in the state, the development level of legal culture and
legal consciousness in society, social well-being, and public confidence in
government and its institutions. The study of the anti-corruption restriction on
joint work with close persons was conducted by V.I. Benedyk?, S.Yu. Boiko”,
D.V. Hudkov4, LV. Didenko’, S.M. Pantelieiev6, S.P. Rabinovych7, M.V. Fo-
mina, and V.V. Kuzmenko®. Prohibitions on the use of official powers in the
interests of political parties or their units or individual politicians were
considered by N.V. Hryhorchuk’, M.P. Svirin'’, and S.V. Kivalov''. Separate
aspects of the prohibition of disclosure or use of information that has come
up in connection with the exercise of official powers are highlighted

2 Bereauk B.I. II{o/10 3aCTOCYBaHHS 0OMEXEHb CITIBHOT pOGOTH GIIM3BKHX 0Ci6
10 3aBiJyIOYHX CTPYKTYPHHMH MiJPO3IilaMU 3aKiIaJiB OXOPOHU 340POB’s. BicHuk
Hayionanvnoco mexniunoeo ymnigepcumemy Yxpainu «Kuigcokuti noaimexwiunuil
incmumympy. I[lonimonoeia. Coyionozia. Ilpaso. 2017. Bun. 1-2(33-34). C. 172.

3 Boiiko C.IO. IlepeBeaeHHs i 3BIMbHEHHS NPALIBHAKA Y BHIAAKY TOPYLICHHS
00MEKeHHs CIIBHOT poboTH OIm3bKHX 0ci0. Coyianvhe npaso. 2019. Ne 2. C. 136.

4 Tynkop JI.B. AnMimicTpaTMBHO-IIpaBOBi 3aco0HM 3amoGiraHHs i HpPOTHAIL
Kopymuii : aBroped. muc. ... kaHA. opua. Hayk : 12.00.07. Cymu, 2018. C. 9.

> Jlinenxo LB. Hemotusm, haBOPHTH3M Ta KPOHI3M SK IPHYMHH BHHUKHEHHS
koubumikty. ITionpuemnuymeo, cocnooapcmeo i npaso. 2017. Ne 8. C. 103.

® TManTenees C.M. AMiHICTPATHBHO-TIPABOBE PETY/IIOBAHHS AHTHKOPYIIHHIX
3a00pOH Ta OOMEXEHb y [isJIbHOCTI MOMILEHChKHX B YKpaiHi : JHC. ... JOKT.
¢binocoodii B ramysi npasa. Kuis, 2021. C. 148.

" PaGinosuu C.JIL Hedopmanshi mpaxTuky my6mniuHoi Boamm sk (opma nif
¢aktraHO1 KOoHCTUTYWIl. Bicnux Hayionanvnoi axademii npagosux nayk Ykpainu.
2013. Ne 3(74). C. 108-116. URL: http://www.nbuv.gov.ua/j-pdf/vapny 2013
3_16.pdf.

§ ®omina M.B., Kysemenko B.B. CytricTs, GopMu i Kmacupikaris KOpymiiiHIX
BiTHOCHH. Exonomiunuii gicnuk ynieepcumemy. 2013. Bum. 21(1). C. 183.

°T puropuyk H.B. TloHSTTS momiTHYHOT HEHTpanbHOCTI AEpXKaBHOI CIyKOu.
Po3mexxyBaHHs MOMITHYHKX Ta aamiHicTpaTuBHEX nocax. URL: http:/kds.org.ua.

10 Cpipin MLIL. IIpuHUMIM OOMEXEHHs MHOINITHYHOI AKTHBHOCTI JEPiKABHHX
ciryk0O0BIIB y 0(iniifHOMY MOTITHYHOMY AUCKYPCI CydacHOi YKpaiHCHKOI JepiKaBu.
Axmyanvni npobnemu depoicagrnozo ynpasninna. 2014. Bum. 3. C. 155.

""'Kiganop C.B. Ilpunuumu Iep:aBHOi CIyx0HM y HOBOMY 3akoHi «IIpo
ZIepKaBHY CIIyKOy». Akmyanvui npobaemu deporcasu i npasa. 2012, Bum. 68. C. 12.
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in contributions by V.O. Nehodchenko'?, S.V. Senyk ', and 1.V. Kostenko .
Some publications also have dealt with other anti-corruption restrictions;
however, scientific realm lacks the study of the anti-corruption prohibition on
implementing superiors’ decisions or instructions if they are against the law.

Article 44 of Law No. 1700-VII enshrines prohibition of implementing
superiors’ decisions or instructions if they are against the law: special
subjects, despite private interests, shall refrain from implementing superiors’
decisions or instructions if they are against the law; independently evaluate
the lawfulness of superiors’ decisions or orders and the possible harm that
would be caused if such decisions or orders were implemented; in the case
of receiving decisions or orders which the mentioned persons regard as
unlawful or threatening to legally protected rights, freedoms and interests of
individual citizens, legal entities, state or public interests, they shall
immediately and in writing notify the head of the agency, enterprise,
institution, or organization where they work, while elected persons shall
notify the National Agency".

Persons subject to the prohibition of implementing superiors’ decisions
or orders if they are against the law are not all special subjects but only those
who are subordinate to managers, that is, subordinates. According to
explanatory dictionaries, a subordinate is a person who is dependent on
someone/something, subordinate to someone/something'®; a person who is
under the authority of someone or administratively dependent on someone'”.

The prohibition of implementing illegal orders or instructions is
enshrined in Article 60 of the Constitution of Ukraine and Article 41 of the
Criminal Code of Ukraine. Thus, Article 60 of the Constitution of Ukraine
states that no one is obliged to execute rulings or orders that are manifestly

"2 Heroguenxo B.O. Cythicts iH(popMaLii 3 0GMEKEHHM TOCTYIIOM B OpraHax
Hanionansnoi nomninii Ykpainu. I1paso i cycninecmeso. 2016. Ne 6. C. 132.

'3 Cennk C.B. AIMiHICTPaTHBHO-IIPABOBE PEryIIOBAHHS JisnbHOCTI HarionansHot
noinii Ykpaiau y cdepi obiry indopmarii 3 00MeKeHHM JOCTYIIOM : JIHC. ... JOKT.
¢inocodii B ramysi npasa. JIsBis, 2020. C. 146.

' Kocrenko LB. [TpobnemMu MPaBOBOTO 3aXHCTy MEPCOHAIBHUX JAHUX Y Jislib-
Hocti HauionanpHol momiuil Ykpaiuu. FOpuouunuii uaconuc Hayionanenoi axademii
enympiwnix cnpas. 2018. Ne 1(15). C. 296-303. URL: http://elar.naiau.kiev.ua/
bitstream/123456789/6686/1/26.pdf.

'3 Ipo 3ano6iranus xopynwii : 3akon Yipairu Bin 14 xopras 2014 p. Ne 1700-VII /
BepxosHna Pana Vkpaiau. URL: https://zakon.rada.gov.ua/laws/show/1700-18.

8 Cnosruk ykpaincekoi moBu : B 11 1. / pen. kon. LK. : Binoain (ron.) Ta in.
KuiB : HaykoBa gymka, 1974. T. 5 : H-O. C. 77.
"7 Ibid. C. 548.

20



Criminallg, and Part 4 of Article 41 of the Criminal Code of Ukraine
stipulates that a person, who obeyed a patently criminal order or command,
shall be criminally liable on general grounds for the acts committed in
pursuance of such order or command'. The consolidation of the above
norms in statutory acts is the actualization in the law of Ukraine of the
doctrine of “intelligent bayonets” under which public officials shall not
automatically obey the instructions of their chiefs (commanders) and are
obliged to refuse to obey patently illegal orders®. The doctrine took shape
within some international documents: the Charter of the Nuremberg
Tribunal: Article 8 states that the reference to the order of a superior shall
not free him from responsibility, but may be considered in mitigation of
punishment if the Tribunal determines that justice so requires”'; the Rome
Statute of the International Criminal Court: Article 33 stipulates that an
order of a superior shall not relieve a person of criminal responsibility
unless: 1) the person was under a legal obligation to obey orders of the
Government or the superior in question; 2) the person did not know that the
order was unlawful; and 3) the order was not manifestly unlawful®*; Code of
Conduct for Law Enforcement Officials (1979) states that law enforcement
officers should not automatically obey the orders of their superiors and
commanders, and are obliged to refuse to comply with patently illegal
orders®. The doctrine of “intelligent bayonets” is opposite to the theory of
“blind obedience”, under which a subordinate is regarded as a tool in the
hands of their superior deprived of the opportunity to act according to their
will and be aware of the forbidden and permitted®*. Modern Ukrainian
science and legislation have elaborated and consolidated a statutory

'8 Koncrurynis Vipainu : 3akon Ykpainu i 28 uepsrs 1996 p. Ne 254x/96-BP
(31 3minamu) / BepxoBna Pama Vkpainu. URL: https://zakon.rada.gov.ua/laws/show/
254%D0%BA/96-%D0%B2%D1%80#Text.

19 Kpuminansuuii xogekc Ykpainm : 3akoH Ykpainm Bix 5 kitas 2001 p.
Ne 2341-11I (3i 3minamu) / BepxoBna Paga Ykpaiuu. URL: https://zakon.rada.gov.ua/
laws/show/2341-14#Text.

20 KpuminaneHe mpaso : HaBuanbHH mociGrmk / O.0. Jymopos, M.I. Xaspo-
HIOK ; 3a 3ar. pent. M.I. XaBpontoka. KuiB : Baire, 2014. 944 c.

2l Statut fiir den Internationalen Militérgerichtshof vom 8. August 1945.
URL: https://www.uni-marburg.de/de/icwc/zentrum/pdfs/imtcdeutsch.pdf.

22 Pumcekuit CraryT Mixkmapogroro Kpuminansroro Cymy : MiKHAapOmHHit
nokyment Big 17 mumas 1998 p. / Opramizamis O6’emnanux Hamiit. URL:
https://zakon.rada.gov.ua/laws/show/995 588#Text.

» KozmeKc MOBENEHHs NOKHOCTHBIX JIMI 1O NOAAEPHKAHHIO IPABOIOPSIKA
Pezomonus 34/169 I'enepanbroit Accambien Opranuzanyu OO0benuHEeHHBIX Harmid
ot 17 mexabpst 1979 r. URL: https://ips.ligazakon.net/document/view/MU79004R.

¥ KpuminaneHe mpaso : HaBuansHHi mociGuuk / O.0. Jlymopos, M.I. Xaspo-
HIOK ; 3a 3ar. pen. M.I. XaBpontoka. KuiB : Baire, 2014. 944 c.
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approach which holds that a superior’s order or instruction does not deprive
a subordinate of the opportunity to manage their actions and does not create
extreme necessity for them. Subordinates should independently and
subjectively assess the legitimacy of superior’s decisions or instructions
and a potential damage that will be caused if they are implemented.

The ability of a subordinate to independently and subjectively assess the
legitimacy of superior’s decisions or instructions is up to his professional
competence. Professional competence is interpreted as the ability of a
person, within the limits of official powers, to apply expertise, knowledge
and skills, show specific moral and business qualities for the due
performance of set tasks and responsibilities, training, and professional and
personal development (para. 5 of Part 1 of Art. 2 of the Law of Ukraine
“On Civil Service” »).

Consequently, at the present stage, Ukrainian legislation sets a general
legal veto on non-compliance with decisions or instructions of superiors if
they are against the law, which extends its effect to all areas of social
activity.

According to Part 2 of Article 41 of the Criminal Code of Ukraine, an
order or command shall be deemed lawful where it is duly issued by a
respective person acting within his/her power and is not contrary to
applicable laws and does not breach the constitutional rights and freedoms of
the human being and citizen *. Therefore, orders or instructions are unlawful
if they are not issued by an inappropriate person, in a proper manner or
within the limits of his/her powers, and in content contradict the current
legislation or are related to the violation of constitutional human and civil
rights. Based on the analysis of the general legal prohibition of
implementing illegal orders or instructions, it is possible to distinguish its
following features. First, it applies to subordinates who shall implement
decisions and instructions of superiors in view of their functional
responsibilities as special subjects. Secondly, orders and instructions
of superiors shall be illegal (issued by an inappropriate person, improperly or
beyond one’s powers, and contrary to the current legislation or related to the
violation of constitutional human and civil rights and freedoms). Thirdly,
subordinates shall independently and subjectively assess the legitimacy
of decisions or instructions of superiors and a potential damage that will

% Tpo nepsxaBHy cyx0y : 3axkon Ykpaiuu Bix 16 rpymaas 1993 p. Ne 3723-XI1
(BrpaTuB unHHIcTS) / BepxoBHa Pama Ykpaiuu. URL: https://zakon.rada.gov.ua/laws/
show/3723-12#Text.

* Kpuminansuuii xonexc Ykpaiuu : 3akoH Ykpaimu Bin 5 ksitas 2001 p.
Ne 2341-11I (31 3minamu) / Bepxosna Paga Ykpaiau. URL: https://zakon.rada.gov.ua/
laws/show/2341-14#Text.
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be caused if they are implemented based on expertise, knowledge, skills,
and specific moral and business qualities.

Given that Ukrainian legislation enshrines a general legal prohibition on
the implementation of illegal orders or instructions, the following question
arises: why did the legislator establish an additional requirement within anti-
corruption laws for special subjects to refrain from implementing illegal
decisions or orders?

In our opinion, the purpose of enshrining the anti-corruption restriction
on the implementation of illegal decisions or orders of superiors in
Article 44 of Law No. 1700-VII is to create mechanisms for preventing a
potential or actual conflict of interest in the activities of special subjects.
Thus, in the context of anti-corruption legislation, illegal decisions or orders
issued by superiors in favor of their private interests or private interests of
third parties can be defined as those that contradict the current legislation in
content or pose a threat to the legally protected rights, freedoms or interests
of individual citizens, legal entities, state or public interests.

After receiving the decision or instruction from superiors, subordinates
shall answer the following questions independently and subjectively, relying
on their professional competence, expert knowledge, skills and know-how,
relevant moral and business qualities:

— whether those decisions or instructions are lawful (whether they are
under the current legislation, or whether they do not pose a threat to legally
protected rights, freedoms or interests of individual citizens, legal entities,
state or public interests);

— whether those decisions or instructions do not intend to satisfy the
private interests of the head or private interests of third parties as a result
of the implementation of the relevant decision or command.

If a subordinate answers positively to at least one of these questions, one
shall take actions provided for in part 3 of Article 44 of Law No. 1700-VII,
namely, one shall immediately notify the head of the body, enterprise,
institution, or organization in writing®’.

Consequently, the anti-corruption prohibition on the implementation of
illegal decisions or instructions of superiors implies that a subordinate who
receives from the manager a decision or instruction, which, based on expert
knowledge, skills and know-how, relevant moral and business qualities,
independently and subjectively evaluates as such that contradicts the current
legislation or poses a threat to legally protected rights, freedoms or interests
of individuals, legal entities, public or public interests, and issued by the
manager in favor of their private interests or private interests of third parties,

*7 [Ipo 3anobiranss kopymuii : 3axod Yipaiuu Bix 14 sxosras 2014 p. Ne 1700-VII /
BepxosHa Paga Vkpaiuu. URL: https://zakon.rada.gov.ua/laws/show/1700-18.
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shall take measures to prevent and settle a conflict of interest, namely,
immediately notify the head of the body, enterprise, institution, or
organization in writing. It is emphasized that the above prohibition is
directly associated with prohibition to directly or indirectly induce
subordinates to make decisions, commit actions or omissions contrary to the
law in favor of their private interests or private interests of third parties that
is enshrined in part 2 of Article 28 of Law No. 1700-VII.

By referring to the content of the anti-corruption prohibition on the
implementation of superiors’ unlawful decisions or instructions, we state that
it is aimed at reducing corruption risks in the activities of special subjects,
preventing the emergence of a conflict between the private interests of
persons entrusted with the management of special subjects and their
managerial responsibilities ensuing from the position held.
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ADMINISTRATIVE AND LEGAL MECHANISM
FOR PREVENTION OF CORRUPTION IN THE FIELD
OF HEALTH CARE IN UKRAINE

Volkova Yu. A.

The reform of the system of implementation of state functions,
introduced with the development and adoption of the Concept of
Administrative Reform in 1998 in accordance with the Decree of the
President of Ukraine of July 22, 1998, Ne 810/98' determined the vector
of development of the system of executive authorities in the direction
of transformation from a command-administrative management system to
a form public service model of the organisational and legal mechanism
for ensuring the rights and freedoms of a person and a citizen in general, and
in particular the right of a person to health.

Thus, the idea of building a system of public administration bodies is
introduced, which should be conditionally “successors” of the system that was
widespread in the early 1990s. The terminological vocabulary for the use
of the categorical series, based on the concepts of “public administration”,
“public administration”, is the basis for the introduction of the concept
of “good governance”. Public administration is understood: as a certain set
of state and municipal authorities, whose activities are aimed at ensuring the
implementation of the functions of the state’; as a system of power subjects,
whose powers are divided into subsystems of bodies that perform managerial
or control and supervisory functions and tasks®; as a system of legislative,
executive and judicial state and regional authorities interacting in the
implementation of the functions, goals and objectives of state policy™.

! Mpo 3axoam mono BmpoBamkeHHs KoHuemmii amMimicTpaTHBHOI pedopMu
B Ykpaini : Yka3 [lpesunenra VYkpainu Big 22 ymmas 1998 poxy Ne 810/98.
URL: https://zakon.rada.gov.ua/laws/show/810/98#Text.

2 Cipxo B.C. TTOHATTA aaMiHICTPATHBHO-IIPABOBOIO 3a0E3IEUEHHS BOJOHTEPCHKOL
nisutbHOCTI B YKpaiHi. [lpasosa npocgima. 2018. Ne 8. URL: http://www.pravo.nayka.
com.ua/pdf/8 2018/102.pdf.

? Pedopma myGmiunoi agminicrpawii / 1. Komiymko, C. Copoka, B. THMOLIyK,
B. Teptuuka. Peanimauiiinunit Ilaker Pedopm. 2018. URL: https:/rpr.org.ua/wp-
content/uploads/2018/10/7_ REFORMA-PUBLIChNOJiADMINISTRATslJi.pdf.

* Kapab6in T.O. Po3moin moBHOBaXeHb mybIidHOi aaMiHicTpamii : MOHOrpadis.
VYoxropon : I'paxna, 2016. 296 c.

Corruption. An official website of the European Union. 2020. URL:
https://ec.europa.eu/home-affairs/what-we-do/policies/organized-crime-andhuman-
trafficking/corruption_en.
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According to the provisions of the Law of Ukraine “On Central
Executive Bodies”, it is determined that the intended purpose of such entities
is the implementation of state policy in general or within a separate area.
However, the performance of the functions of the state, the implementation
of strategic tasks and goals of state and regional policy is currently assigned
not only to public authorities, but also to other powerful subjects of power.
So, in today’s conditions, the transformation of public authorities is moving
to the concept of public administration, the structure of which allows the
implementation of the tasks and goals of state and regional policy not only
on the central executive authorities and their territorial departments, but also
on a number of other subjects’.

Public administration bodies are a certain set of state and non-state public
authorities, where the place is occupied by executive authorities and
executive bodies of local self-government °. Public administration bodies
constitute a certain structured system of subjects of power, which include
state executive authorities, local governments, enterprises, institutions,
organisations, and other bodies that must exercise administrative and
managerial powers, the interaction of which should be directed towards
ensuring the functions of the state’. Other scientific works are substantiated
on the key nature of executive authorities in the system of subjects of public
administration®. Despite the existing relatively uncontested approach to
understanding public administration within the framework of the European
legal doctrine, there is no unity in determining the content of this category.
European researchers interpret public administration bodies as: a certain
structured system of entities performing administrative functions; as a
certain set of bodies that carry out administrative activities to meet the public

5 Ilxabaposa O.B. JlocmimKeHHs opraniB myGmiumoi agMimictpamii B cuctemi
cy0’eKTiB 103BUNBHOI AistmbHOCTI B YKpaiui. @opym npasa. 2018. Ne 1. C. 42-49.

IMpuxoapko A.A. BusHaueHHs HOHATTS «1yOnivuHa aaMiHiCTpauis» y cdepi 3amo-
OiraHHs Ta IPOTHAIT Kopymuii B YkpaiHi. [Ipasosa nosuyia. 2019. Ne 4 (25). C. 69-75.

 ManunoBchknit B.SI. Cran i mepcuexTuBM ajMiHicTpatuBHOI pedopmu
B YkpaiHi. Haykosi npayi Yopromopcekozo Oepoicagnozo yHisepcumemy imeni
Ilempa Mozunu. Cepia «Ilonimonoziay. 2013. T. 212. Bun. 200. C. 18-22.

7 Kpasuosa T.M., Cononap A.B. IIoHATTS Ta NPUHIMIN isSIBHOCTI My6IidHOl
anminictpauil. @opym npasa. 2010. Ne 4. C. 522-525.

Ky3pmunmma B.M. AaMiHicTpyBaHHS amessiidHUX cydiB B YKpaiHi : auc. ...
kaHn. topua. Hayk : 12.00.07; HaykoBo-mocmimHuii iHCTHUTYT myOIiuHOTO MpaBa.
Kuis, 2018. 222 c.

¥ Yepnos C.I. Texcr nexuiii 3 mucrumiinu «IlyGniune aaMiHicTpyBaHHM» (Ui
CTyIeHTIB BciX (opM HaBuaHHA 3a chemianeHicTio 7.03060101, 8.03060101
MeHeKMEHT opraHi3amiif 1 agMiHICTpyBaHHS (32 BHJaMH €KOHOMIYHOI AiSUTBHOCTI)) /
XapKiBChKHIiT HallIOHATBFHAH YHIBEpCUTET MichkKoro rocrogapcrsa iM. O.M. Bekerosa.
Xapkis : XHYMT, 2014. 97 c.

28



interests of society; as a certain sphere of public legal relations, within which
the public administration operates’.

According to international law, in particular, in accordance with
Recommendations Ne R (84) 15 of the Committee of Ministers of the
Council of Europe, provided to member states in accordance with the
application of public liability for damages, adopted on September 11, 1984,
at the 375th meeting of deputy ministers, under public power (public
authority) is defined as: a certain powerful public-administrative entity,
regardless of its status, or b) any private person in the exercise of the
prerogatives of official power.

Since the lack of a normatively fixed understanding of the category
“public administration”, “public administration body”, “subject of public
administration” creates obstacles to its scientific and practical
understanding. Furthermore, in addition to the above-mentioned, the
Concept of Administrative Reform of Ukraine in 1998, the development of
the system of public administration (public management) within the
national system of public legal relations is carried out without a well-
defined strategic plan. In general, the main difference between the concept
of public administration and the concept of state administration prevalent
in Soviet times is that the former is constructed based on the model of
public service, wherein government entities must act according to the
principles of administrative service'’.

So, the primary strategic objective of introducing administrative reform
is to the promote of the idea of public service, aiming to serve the interests
of society and the public interests'".

The implementation of administrative reform in Ukraine takes place
in accordance with certain stages, but not normatively undefined,
in contrast to the strategic concepts that are adopted, for example, in
the countries of the European Union. For example, the implementation of
the Sustainable Development Goals'> and the Concept of Sustainable

% Menbhuk P.C., Bepsenxo B.M. 3araibHe agMiHiCTpaTHBHE PaBo : HABYAIBHHI
nocionuk. Kuis : Baite, 2014. 376 c.

1 Nanpmumms B. Lemn n MPUHIMIBI pehOPMHUPOBAHUS ITyOJHMIHON agMUHUCTPA-
wnn. JIIT'ABisneclngpopm. URL: http://news.liga.net/news/N0828824html.

" Byxanesnu A. ITy6miuna agMisicTpamis K iHCTHTYT onTHMisauii myGmidHOro
KOHTPOJIIO B TPOMaITHCEKOMY CYCNUTBCTBI. Bicnuk Hayionanwnoi akademii depocas-
nozo ynpasninusa npu Ilpesudenmosi Yrpainu. 2010. Bum. 2. C. 46-56.

2 Transforming our world: the 2030 Agenda for Sustainable Development.
Resolution adopted by the General Assembly on 25 September 2015. URL:
https://www.un.org/en/development/desa/population/migration/generalassembly/docs
/globalcompact/A_RES 70 1 E.pdf
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Development'® is based on the development of strategic plans for their
implementation, including a special implementation plan'*. One of the stages
in the implementation of the Concept of Administrative Reform in 1998 was
the adoption of a new edition of the relevant laws of Ukraine in the
field of preventing corruption. In particular, the Laws of Ukraine dated
December 10, 2015, Ne 889-VIII “On the Civil Service”, “On the Prevention
of Corruption”, “On the Prosecutor’s Office” with the relevant related by-
laws and others. A number of strategic concepts for reforming public
administration in Ukraine and introducing the idea of public administration
were developed (in particular, we are talking about the Strategy
for Reforming the Public Administration of Ukraine for 2016-2021;
The Strategy for Reforming the Public Finance Management System for
2017-2020 years, the Concept of introducing positions of reform specialists
in ministries and other central executive bodies, the Concept of optimising
the system of central executive bodies.

Based on the above considerations, it is possible to conclude that under
the subjects of public administration it is necessary to understand a certain
structured system of subjects interacting and functioning to ensure
the implementation of the tasks and goals of the development of the state.

Thus, considering a broad understanding of the content of the category
“public administration bodies”, the following structural subsystems generally
belong to the administrative and legal mechanism for preventing corruption.

The first subsystem is a set of holders of political power, which includes
the President of Ukraine, the Verkhovna Rada of Ukraine, the Cabinet of
Ministers of Ukraine (in the structure of the Secretariat of which there is the
Department for Security, Defence, the Activities of the Justice Bodies, and
the Prevention of Corruption), the National Council for Anti-Corruption
Policy under President of Ukraine. The tasks of the functioning
of the subjects of political will is to establish the conceptual framework
for the prevention of corruption, the definition of strategic objectives
for overcoming corruption manifestations and risks.

3" A European Green Deal. Striving to be the first climate-neutral continent.
URL: https://www.switchtogreen.eu/the-eu-green-deal-promoting-a-green-notable-
circular-economy/.

Tamma Paola. Europe’s Green Deal plan unveiled. The goal of making the EU
climate neutral by mid-century is likely to set off a political battle. URL:
https://www.politico.eu/article/the-commissions-green-deal-plan-unveiled/

4 Annex o the Communication from the Commission to the European Parliament,
the European Council, the Council, the European economic and social committee
and the Committee of the regions. The European Green Deal. URL:
https://eur-lex.europa.euw/legal-content/EN/TXT/?uri=COM%3 A2019%3 A640%3 AFIN.

30



The second link in the system of subjects of public authorities, which
are obliged to take measures to prevent corruption in the healthcare sector,
are specialised anti-corruption bodies. The system of specialised anti-
corruption bodies in the healthcare sector includes: the National Agency
for the Prevention of Corruption as a body authorised to implement the
anti-corruption policy of the state, the National Anti-Corruption Bureau of
Ukraine as a body authorised to prevent and investigate corruption
offenses within the jurisdiction, in particular, by persons under
investigation NABU are criminal offenses under Art.191, 206-2, 209-211,
354, 364, 366-1, 366-2, 366-3, 368, 368-2, 368-5, 369, 369-2, 410 of the
Criminal Code of Ukraine), the State Bureau of Investigation as a state law
enforcement body, which is entrusted with the task of preventing,
detecting, suppressing, disclosing and investigating criminal offenses
within its competence, which is under investigation corruption offenses
committed by the President of Ukraine whose authority has been
terminated; Prime Minister of Ukraine, member of the Cabinet of
Ministers of Ukraine, First Deputy and Deputy Minister; member of the
National Council of Ukraine on Television and Radio Broadcasting;
Chairman of the State Committee for Television and Radio Broadcasting
of Ukraine; a member of the National Commission for State Regulation in
the Field of Financial Services Markets, the National Commission for
Securities and the Stock Market, the Antimonopoly Committee of Ukraine;
Chairman of the State Property Fund of Ukraine, his first and deputy;
member of the Central Election Commission; People’s Deputy of Ukraine;
Commissioner of the Verkhovna Rada of Ukraine for Human Rights; the
Prosecutor General of Ukraine, his first deputy and deputy; and other civil
servants of category “A”, including NABU and SAPO officials, except for
cases when the pre-trial investigation of these criminal offenses is referred
to the jurisdiction of detectives of the NABU internal control unit; Agency
for Tracing and Management of Assets, the central task of which is the
regulation and maintenance of the Register of Seized Assets.

The third link in the system of administrative and legal support for the
prevention of corruption in the healthcare sector consists of bodies of
intersectoral competence, the Ministry of Energy and Environmental
Protection of Ukraine, the Ministry of Justice of Ukraine, the Ministry of
Finance of Ukraine, the Ministry of Social Policy of Ukraine, the Ministry of
Education and Science of Ukraine, the Ministry of Culture, Youth and
Sports of Ukraine, Ministry of Economic Development, Trade and
Agriculture of Ukraine, Ministry and Committee for Digital Transformation
of Ukraine, State Property Fund of Ukraine, State Audit Service of Ukraine.
Within the limits of the competence, scope of rights and obligations of the
authorities of this link in the administrative and legal support of the

31



mechanism for preventing corruption in the healthcare sector, determined
by the current legislation of Ukraine, measures are being taken to
comprehensively support state and regional policies to overcome the
manifestations of real and potential conflicts of interest, unlawful subjective
requirements from the side officials to consumers of medical services,
including by conducting outreach activities, creating electronic information
services, staffing the training of medical personnel, etc.

The fourth link of the administrative-legal mechanism for ensuring the
prevention of corruption in the field of health care consists of direct
executors (implementers) of measures for the implementation of state and
regional policies. Business entities authorised to provide medical services
and medical assistance are included in this link of the administrative-legal
mechanism for ensuring prevention in the field of health care.

An important component of the link of the administrative and legal
mechanism for ensuring the prevention of corruption in the healthcare sector
are public organisations and associations, in particular, it is necessary to
single out such subjects of public control at the national and international
levels as the Anti-Corruption Initiative of the European Union in Ukraine,
Transparency International Ukraine, International Renaissance Foundation;
Public Human Rights Organisation “Human Rights”, Anti-Corruption
Centre, “Anti-Corruption Reform” Group of the Resuscitation Package of
Reforms; Public organisation “Ukrainian Association of Public Health”;
Union of Public Organisations “All-Ukrainian Association for the Protection
of Patients’ Rights Health of the Nation” and others.

Several measures have been taken to ensure the prevention of corruption
in the healthcare sector. In particular, in the organisational and structural
system of departments and management sectors of the Ministry of Health of
Ukraine, a sector for assessing and eliminating corruption risks was created.
At the regulatory level, ensuring the prevention of corruption in the
healthcare sector is linked to the development and adoption of a number of
by-laws: Order of the Ministry of Health of Ukraine dated May 31, 2017
Ne 591 “On Conducting an Assessment of Corruption Risks”; Order of the
Ministry of Health of Ukraine dated September 14, 2017 Ne 1086, which
approved the “Anti-Corruption Program of the Ministry of Health of Ukraine
for 2017”; Order of the Ministry of Health of Ukraine dated August 01, 2017
Ne 889, which introduced the Regulations on the commission for assessing
corruption risks and monitoring the implementation of the anti-corruption
program of the Ministry of Health of Ukraine and fixed the structural
composition of the commission for assessing corruption risks and
monitoring the implementation of the anti-corruption program of the
Ministry of Health of Ukraine.
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The fundamental legal act that started the reform of the healthcare system
and the adoption of measures to prevent corruption was the adoption on
October 19, 2017, of the Law of Ukraine “On State Financial Guarantees of
Medical Services for the Population”. One of the ways to prevent corruption
in the healthcare sector was the creation of the Public Control Council,
whose powers include: hearing information about the activities of the
Ministry of Health of Ukraine; consideration of generalised reports of the
Ministry of Health of Ukraine; election of a candidate to the committee for
the selection of candidates for the relevant position of the Commission for
the highest corps of the civil service during the competition for holding civil
service positions of category “A” and other powers.

The introduction of measures to prevent corruption in the healthcare
sector was further associated with the creation in April 2018 of the only
national customer of medical services — the National Health Service of
Ukraine (hereinafter — NSZU).

The creation of the NSZU pursues the need to fulfil the tasks of
ensuring: — implementation of the state policy to guarantee medical care
for the population at the expense of the state budget; implementation of tasks
on ordering the provision of medical services and medicines under the
program of medical guarantees;, improvement of the guidelines and
provisions of the state policy on the accumulation of public financial
resources for the fulfilment of the states duty to provide medical services to
the population. Achieving the efficiency of fulfilling the tasks assigned to
the NSZU is associated with the empowerment of the specified power
subject with special competence: in the field of rule-making (to generalise
the practice of applying legislation on health issues and its further
improvement; to develop draft medical guarantee programs and draft
specifications and conditions for the implementation of public procurement
of medical services and medicines); in the field of law enforcement (on the
implementation of prognostic studies of the needs of the population of
Ukraine for obtaining medical services and medicines for the formation of
strategic plans for guarantees for the creation of a mechanism for medical
financial guarantees; forms of ownership, structure and functioning of
hospital districts, on the conclusion, amendment and termination of contracts
for medical care of the population and reimbursement contracts, on the
accumulation and maintenance of registers and databases, which are formed
as part of the implementation of medical guarantee programs; for the
functioning of the electronic health care system, for paying for the provision
of medical services to patients at the expense of public funds, for
information interaction with the Public Control Council regarding the
proposed composition of the medical guarantee program, tariffs and
adjustment factors, the amount of reimbursement of medicines, receives and
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ensures that the position of the Public Control Council is communicated to
this account for the attention of the Ministry of Health of Ukraine; to ensure
the realisation of the rights of patients to freedom of choice of a doctor, a list
of medical services, etc.); in the field of law enforcement (to ensure control
over ensuring the targeted and effective use of public funds under the
program of medical guarantees; to ensure control over the activities of
medical service providers under contracts for medical care of the population
under the program of medical guarantees; to prepare reporting financial
documentation on the use of funds from state and local budgets in the
manner prescribed by law); in the field of law enforcement (to ensure an
established relationship with those authorised to conduct tort proceedings on
cases of violation of the requirements of the current legislation in the field of
healthcare in general, and in particular on compliance with legislation on
corruption related to the provision of medical services and public
procurement of medicines, to ensure the administrative procedure for
appealing the activities of government entities in the provision of medical
services and the implementation of public procurement of medicines); in the
field of public administration with information and scientific support of
medical activities (to ensure access to public information, the manager of
which is the NSZU; to summarise information and develop strategic
directions for the development of medical care for the population in order to
achieve universal coverage of the population of Ukraine with necessary
medical services and medicines under the program of medical guarantees,
for the implementation of knowledge administration on the issues of state
financial guarantees for the provision of medical services and medical care,
for the promotion of optimisation of the implementation of relevant popular
and praxeologically significant scientific research in the field of
implementation of state financial guarantees of medical care for the
population, for the collection and processing of analytical information
contained in the electronic system health care, as well as their further
compilation and disclosure in compliance with the requirements of the
legislation on commercial and official secrets).

The construction of a system of administrative and legal mechanism in
the field of preventing corruption in the provision of medical services and
the implementation of medical activities is associated with the introduction
of automatisation and digitalisation of the functioning of healthcare
institutions of state, communal and private forms of ownership.
Functionally, the goal of digitalisation of the activities of medical
institutions is the transformation of institutions owned by communal
property, financed from local budgets, into communal non-profit healthcare
enterprises that allow overcoming corruption risks in the form of hidden
payments from patients, misuse of investments.
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Introduction to the administrative and legal mechanism to prevent
corruption in the provision of medical services and the implementation of
medical activities is effectively associated with the creation of conditions for
reimbursement of the cost of medicines by electronic prescription (reimbur-
sement). Thus, as of February 18, 2022, based on the results of reimbursement
(as part of the implementation of the Affordable Medicines program), a total of
444 medicines are subject to reimbursement under electronic prescriptions.

To ensure transparency and openness in the implementation of state
policy in the field of healthcare, starting from April 1, 2020, the vast
majority of the state budget of Ukraine was centralised and generalised into
the Medical Guarantees Program, where separate articles provide for
financing the provision of medical services and payment for medicines,
which is carried out through NSZU fund.

In medical institutions interacting on the basis of concluded agreements
with the NSZU, a transition has been made from line-item financing of
estimates of medical institutions to payment for the result of medical
activities as a whole (i.e., the need is emphasised not only to provide medical
services in accordance with medical protocols, but also to achieve quality
medical activities, that is, taking into account the coefficient of patients who
have successfully recovered).

Thus, the payment procedure for the provision of medical services is
being implemented according to the principle “money follows the patient”,
which is used not only in the field of healthcare, but also in the field of
education and science. So, over the past years, several numerous measures
have been introduced to digitalise the activities of medical institutions,
which is a guarantee of the effectiveness of activities to prevent corruption
and optimise the implementation of the function of public control.

Ensuring the prevention of corruption should be carried out not only at
the level of national public institutions, but also at the local level, that is, at
the level of individual healthcare institutions.

In order to ensure the effectiveness of preventing corruption at the local
level, in accordance with the provisions of Art. 131 of the Law of Ukraine
“On the Prevention of Corruption” provides for the formation of specially
authorised units (or authorised persons) functioning to detect corruption and
other acts related to corruption.

At the local level, strategic programs for their development are adopted
in healthcare institutions. For example, an approximate strategic plan for the
development of primary emergency care centres is posted on the official
Internet resource of the regional public health centre .

'S Ipuxnan ckimajasss crpateriumoro mmiamy. URL: https:/kheg.com.ua/
wp-content/themes/heg/pdf/dorognaya karta cpmsl4.pdf?tbclid=IwAR3HguKWE
wU14-21gyOarK7kdMMbk-Zz-frzQ8SKwn 1h34wQRcFrJpSJYEOQ.
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However, such strategies for the development of medical institutions,
regardless of the form of ownership, do not contain separate paragraphs on
the prevention of corruption in the healthcare sector.

In particular, according to the content of the Development Strategy of
the CNP “Centre for Primary Health Care of the Shakhivsky Village
Council” for 2021-2023, the system of measures to prevent corruption is
covered indirectly through the definition of areas for ensuring the quality
of the provision of medical services and medical care. Of course,
the establishment of the position that the strategic priorities of the develop-
ment of the health care institution are: improving the quality of medical
care, which, in particular, is associated with: the implementation of the
system of standardisation of medical care; improving the quality of
preventive work, educational work with the population on the formation of
a healthy lifestyle; improvement of work with personnel (for example, by
creating a system of personnel education, trainings, exchange of
experience; through work with departments of family medicine of higher
educational institutions to improve the qualifications of specialists;
development and implementation of a system of motivation and evaluation
of personnel work; solving issues of social and economic support for the
activities of medical workers, including the acquisition of office housing
for family doctors and young specialists. A separate area for ensuring the
effectiveness of the provision of medical services and medical care is to
establish such an indicator as the level of customer satisfaction by creating
a customer service system, monitoring customer satisfaction with the
institution’s services, introducing a system of informing patients about
important stages in the treatment and prevention of diseases. Organisa-
tional and legal measures to improve the institution’s activities in the field
of health care include: ensuring optimisation of the organisational structure
of the institution, the creation of a mobile medical team, an active
information campaign for signing declarations, the financial capacity and
independence of the institution on the income received for its services; and
fundraising grants, which can be used to fund capital expenditures,
renovate facilities, upgrade equipment, or purchase medical supplies'.

Within the healthcare institutions, their administrative structure does not
provide for a special official authorised to carry out the functions of
preventing corruption, as is done in accordance with the structure of higher
education institutions. According to the order of the National Agency for
the Prevention of Corruption dated March 17, 2020, Ne 102/20 “On approval

'S Crpareris posutky KHII «LIeHTp IepBUHHOI MEIMKO-CAHITAPHOI JOMOMOTH
[MMaxiBcpkoi cinbebkol pamm» Ha 2021-2023 poxu. URL: https://shahivska-gromada.
gov.ua/strategiya-rozvitku-knp-centr-pervinnoi-medikosanitarnoi-dopomogi-
shahivskoi-silskoi-radi-na-2021-2023-roki-16-02-09-10-02-2022/.
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of the Model Regulation on the authorised unit (authorised person) for the
prevention and detection of corruption”, the authorised unit (authorised
person) is formed as a functionally independent structural a subdivision
(authorised person), whose independence is guaranteed by the head of a
legal entity of private or public law.

The activities of an authorised person (authorised body) require
appropriate material and technical equipment and support, which must be
guaranteed by the administration of a medical institution or higher education
in the field of healthcare.

The decision to form a specially authorised entity for the prevention of
corruption in accordance with the decision of the NAPC dated 05.27.2021
Ne 277/21 is made by the head of an institution — private or public property.
Therefore, this provision indicates a dispositive approach to understanding
the expediency and obligation of functioning within the institution.
The decision of the head of the institution on the inexpediency of
functioning within the legal entity, and in particular, for the provision of
medical services and medical activities, of a specially authorised entity for
the prevention of corruption is acceptable.

At the same time, such a decision leads to the establishment of certain
regulatory restrictions on the resources for the implementation of public
control functions. In order to implement the opportunities for the
implementation of the functions of public control, it is necessary in the
decision of the NACP dated 05.27.2021 Ne 277/21 to provide for a provision
that the head of an enterprise, institution and organisation must create
opportunities for filing a complaint or statement about the fact of a
corruption offense or an offense related to it, including by placing such
access through the institution’s official information resources.

Explanations of the need for the functioning of authorised persons of
enterprises, institutions, or organisations in the field of corruption prevention
are reflected in the decision of the NAPC dated July 13, 2017, Ne 317, which
are of an informational and explanatory nature and do not contain normative
prescriptions of imperative action. In accordance with the decision of the
NAPC dated July 13, 2017, Ne 317, it is stipulated that the authorised body
of an enterprise, institution, organisation on corruption issues functions with
the assistance of the head of the legal entity.

The principles of functioning of authorised units in the field of corruption
prevention include openness; transparency; promotion of public participation
in activities to prevent and detect corruption.

The practice of creating commissioners for the prevention of corruption
in medical institutions and other institutions, acting to ensure ownership
of the implementation and protection of the individual’s right to health,
is present in Ukraine. However, considering the dispositive nature of
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the influence, it is single or declarative. For example, in the State Institution
“Public Health Centre of the Ministry of Health of Ukraine” an authorised
person for the prevention and detection of corruption was created in
accordance with the order of June 20, 2018, Ne 34-agd. According to the
requirements of the order of the head of the State Institution “Public Health
Centre of the Ministry of Health of Ukraine”, conditions must be created for
receiving and resolving complaints on the merits from persons intending to
report in good faith possible facts of corruption or corruption-related
offenses, as well as other violations of the Law of Ukraine “On Prevention
corruption”. Additionally, any of the officials or officials of the subject of
power have the right to report on the likelihood of corruption risks in the
State Institution “Public Health Centre of the Ministry of Health of
Ukraine”. At the same time, their state must guarantee the protection of their
rights and interests, personal security. The mechanism for reporting a
corruption offense or other offense provided for by the Law of Ukraine
“On the Prevention of Corruption” provides for information exchange
of information through electronic mail, as determined in accordance with the
requirements of a local regulatory act.

To the negative characteristics of the functioning of the administrative
and legal mechanism for preventing corruption in the healthcare sector
during times of martial law, there is a lack of strategic programs to ensure
the effectiveness of the provision of medical services and medical
activities in emergency situations and emergency administrative and legal
regimes. The Russian-Ukrainian war, with its negative consequences,
resulted in the destruction of more than 130 medical infrastructure
facilities and damaged more than 640 healthcare facility facilities, where
from 2% to 90% of structures were destroyed. The amount of damage
caused to the healthcare system is almost UAH 35 billion'”. In addition,
despite the consolidation of the human right to security of life and health,
the development and adoption of the guiding and conceptual foundations
of international humanitarian law, the Russian-Ukrainian war revealed a
low level of its legal effectiveness in the light of protecting the interests of
civilians, children, and prisoners of war to receive medical care and
treatment. In Ukraine, under martial law, a separate Decree of the Cabinet
of Ministers of Ukraine dated April 5, 2022, Ne 413 was adopted,
establishing the regime for the treatment of prisoners of war in general,
and in particular, in terms of observing the implementation of their right to
health care. Despite the Government of Ukraine and the system of
authorised bodies to ensure the effectiveness of a person’s right to safe

"7 Mpoexr Ilnany BinHOBNEHHs YKpainu. OxopoHa 300poe’s : MaTepianu po6ouoi
rpymu.  URL: https://www.kmu.gov.ua/storage/app/sites/1/recoveryrada/ua/health-
care.pdf
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health, it is trying to create conditions for the provision of medical care to
prisoners of war. However, at the same time, the rights of prisoners of war,
citizens of Ukraine, who are on the territory of the aggressor country, to
protect life and their health are constantly violated, not properly observed,
which is confirmed by the results of the observed representatives of the
world community'®.

Under martial law, the use of public funds to ensure the implementation
of the medical guarantee program is not able to fund priority service
packages adequately fully from the state and local budgets. Medical services
that require priority funding from the State and local budgets, which are
relevant in a state of martial law, include the treatment of injuries, burns,
rehabilitation, mental and moral health services, and prostheticslg. In
addition, the problems of the healthcare system in the conditions of martial
law in Ukraine include the complex processes of internal migration of the
population (in particular, more than 7 million Ukrainians received the social
status of internally displaced persons), as well as the insufficient level of
staffing for the functioning of medical institutions.

Therefore, the administrative and legal mechanism for preventing
corruption in the healthcare sector should include:

1) political authorities (the President of Ukraine, the Verkhovna Rada of
Ukraine, the Cabinet of Ministers of Ukraine (in the structure of the
Secretariat of which the Department for Security, Defence, and the Activities
of the Justice Bodies operates) and prevention corruption), the National
Council for Anti-Corruption Policy under the President of Ukraine);

2) specialised anti-corruption bodies (National Corruption Prevention
Agency, National Anti-Corruption Bureau of Ukraine, State Bureau of
Investigation, National Commission on Securities and Stock Market;
Antimonopoly Committee of Ukraine; Agency for Tracing and Management
of Assets; National Health Service of Ukraine (NSZU);

3) bodies of intersectoral competence (Ministry of Energy and
Environmental Protection of Ukraine, Ministry of Justice of Ukraine,
Ministry of Finance of Ukraine, Ministry of Social Policy of Ukraine,
Ministry of Education and Ukraine, Ministry of Culture, Youth and Sports of
Ukraine, Ministry of Economic Development, Trade and Agriculture of
Ukraine, Ministry and Committee for Digital Transformation of Ukraine,

" Pocis mopymye Bci Hopmu JKeHEBCHKMX KOHBeHIi. IIpaBo3axmcHa

rpyna «Cia». 21.09.2022. URL: https://sich-pravo.org/rosiia-porushuie-vsi-normy-
zhenevskykh-konventsij-u-povodzhenni-z-vijskovopolonenymy/.

' TIpoexr Ilmamy BimHOBneHHs Ykpainum. Oxopona 300pog’s : Marepianu
po6ouoi rpymm. URL.: https://www.kmu.gov.ua/storage/app/sites/1/recoveryrada/
ua/health-care.pdf.
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State Property Fund of Ukraine, State Audit Service of Ukraine,
Commissioner of the Verkhovna Rada of Ukraine for Human Rights, Office
of the Prosecutor General of Ukraine; businesses authorised to provide
medical services and medical care);

4) public organisations and associations.
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PREVENTION AND SETTLEMENT OF A CONFLICT
OF INTEREST IN THE ACTIVITY OF PUBLIC SERVANTS:
STATE AND WAYS OF IMPROVING

Hubanov O. O., Berlach A. 1.

Anti-corruption reform, as well as the proper implementation
of the legislation on corruption prevention, including its part related to the
prevention and settlement of a conflict of interest in the activities of public
servants and persons equated to them, is a critical prerequisite for Ukraine’s
successful progress toward FEuropean integration and maintaining the
sustainability of its public administration system and economic growth in the
face of tough military and political challenges. At the same time, theoretical-
legal, legislative and organizational foundations of the system preventing the
impact of a conflict of interest on objectivity or impartiality while exercising
management functions still have substantial potential for improvement.
Thus, it actualizes the accumulation by the Ukrainian scientific community
of solid and practice-oriented conclusions and recommendations on
the development prospects for a system preventing and settling a conflict
of interest in the activities of public servants and persons equated to them.

First of all, to correctly understand the meaning of a conflict of interest, it
is necessary to keep in mind that private interest is any property or non-
property interest of a person, including one caused by personal, family,
friendly, or other outside-of-duty relations with individuals or legal entities
and arising in connection with membership or activities in non-
governmental, political, religious, or other organizations (para. 12 of Part 1
of Art. 1 of the Law of Ukraine “On Prevention of Corruption™)'.

The law admits a possibility of a potential and actual conflict of interest
for civil servants and persons equated to them.

An actual conflict of interest is a contradiction between the private
interest of a person and their official or representative activities, which
affects the objectivity or impartiality of their decisions and commitment or
non-commitment of actions in the exercise of powers; (para. 9 of Part 1 of

! [po 3ano6iranss xopymuii : 3akon Ykpainu Bix 14 xosras 2014 p. Ne 1700-VII
(y pemakmii Bim 28 TpaBms 2023 p.) / BepxoBma Pama Vkpaimm. URL:
https://zakon.rada.gov.ua/laws/show/1700-18/conv.
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Art. 1 of the Law of Ukraine “On Prevention of Corruption”)”. An example
of an actual conflict of interest for the head of the district council is when the
latter considers a draft decision on the consolidation of payment terms for
the former; at the same time, the authority of the council’s head to vote on
this issue contradicts his private interest in receiving remuneration
(judgment of the Lviv Court of Appeal in case No. 459/4134/21 as of April
19, 2022)°.

In turn, a potential conflict of interest is the presence of a person’s
private interest in the area where they exercise their official or representative
powers that may affect the objectivity or impartiality of their decisions or
affect the commitment or non-commitment of actions in the exercise of
powers (para.13 of Part 1 of Art. 1 of the Law of Ukraine “On Prevention of
Corruption”)4. The difference of a potential conflict of interest from an
actual one is that the former implies only the presence of a person’s private
interest, which may affect the objectivity or impartiality of their decisions,
and the latter involves the existence of contradiction between the private
interest of a person and their official or representative powers that directly
affects (has affected) the objectivity or impartiality of their decisions, or the
commission or non-commission of actions during the exercise of powers
(judgment of the Chernihiv Court of Appeal in case No. 738/846/21 dated
November 5, 2021)°.

To prevent and resolve a conflict of interest, the following general duties
are primarily assigned to persons authorized to perform the functions of the
state or local self-government and persons who are equated to them:

— take measures to prevent the occurrence of an actual or potential
conflict of interest;

— not take actions and not make decisions under an actual conflict of
interest;

2 TIpo 3amobiranns kopymiii : 3axoH Ykpaiau Bix 14 sxostHs 2014 p. Ne 1700-VII
(y pemaxmii Bim 28 tpaBms 2023 p.) / BepxoBma Pama Vkpaimm. URL:
https://zakon.rada.gov.ua/laws/show/1700-18/conv.

? TTocranopa JIbBiBCHKOro amensuiiinoro cymy Bin 19 ksiras 2022 p. y chpasi
Ne 459/4134/21 mnpo TPUTATHEHHS JIO aJMIHICTPAaTHBHOI  BiAMOBINAIEHOCTI
3a BUMHEHHs aJMiHicTpatnBHuX npasonopyiens. URL: https:/reyestr.court.gov.ua/
Review/104053888.

* ITpo 3anoGiramus xopynuii : 3akon Ykpaiuu Bix 14 xosras 2014 p. Ne 1700-VII
(y penmakuii Bim 28 TpaBus 2023 p.) / BepxoBua Pama Vkpaimn. URL:
https://zakon.rada.gov.ua/laws/show/1700-18/conv.

> HocranoBa YepwiriBchkoro amensniiiHoro cyay Bin 5 mucromaga 2021 p.
y cipasi Ne 738/846/21 npo NpUTATHEHHS O aqMiHICTPaTUBHOI BiAMOBiNAIBHOCTI
3a BUMHEHHS aJMiHicTpaTuBHUX npasonopymens. URL: https:/reyestr.court.gov.ua/
Review/100866134.
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— not induce subordinates, directly or indirectly, in any way, to make
decisions, commit actions or omissions contrary to the law in favor of their
private interests or private interests of third parties;

— take measures to resolve an actual or potential conflict of interest
(para. 1 of Art. 28 of the Law of Ukraine “On Prevention of Corruption”)®.

In addition to these general duties aimed at preventing and resolving a
conflict of interest and refraining its impact on the objectivity or impartiality
of the performance of government managerial functions, the anti-corruption
legislation enshrines a comprehensive action algorithm for public servants
and equated persons, as well as their immediate head and the head of the
body or the relevant unit the relevant person affiliates with in case of a
conflict of interest.

Thus, a public servant or equated person, in case of doubt about the
existence of a conflict of interest, has the right to seek clarification from the
NACP (National Agency on Corruption Prevention) (Part 4 of Art. 1 of the
Law of Ukraine “On Prevention of Corruption”. If a person has received
confirmation of the absence of a conflict of interest, he/she shall be
exempted from liability even if it later transpired that there had been a
conflict of interest in actions regarding which he/she sought clarification.
(Part 6 of Art. 1 of the Law of Ukraine “On Prevention of Corruption™). If a
person has not received confirmation of the absence of a conflict of interest,
he/she acts in accordance with the requirements of anti-corruption legislation
on the settlement of a conflict of interest (Part 5 of Art. 28 of the Law of
Ukraine “On Prevention of Corruption”), first of all, fulfilling the general
obligation to notify, no later than the next working day from the moment
when he/she found or should have found about the presence of a real or
potential conflict of interest, a direct supervisor. And if the person holds a
position that does not provide for having an immediate supervisor or a
position in a collective body, he/she shall report to the NACP or other
authority or a collective body determined by the law where the conflict of
interest occurred while exercising powers (para. 2 of Part 1 of Art. 28 of the
Law of Ukraine “On Prevention of Corruption”)’. At the same time, the
NACP recommends reporting an actual/potential conflict of interest in
writing with registration meeting the rules of record keeping. Specialists of
the National Agency mark that a written notification is, firstly, documentary
evidence that the person has indeed reported a conflict of interest, and,

8 TIpo 3amobiranns kopymii : 3axoH Ykpainu Bix 14 sxostHs 2014 p. Ne 1700-VII
(y pemaxmii Bim 28 TpaBms 2023 p.) / BepxoBma Pama Vkpaimm. URL:
https://zakon.rada.gov.ua/laws/show/1700-18/conv.

7 [po 3anobiranss kopymuii : 3axon Ykpainu in 14 xosras 2014 p. Ne 1700-
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secondly, it will enable the immediate supervisor to analyze the situation in
detail and determine the best way to resolve the conflict of interest®.
Moreover, the law allows persons who have a conflict of interest, without
waiting the authorized persons take response measures, to independently
resolve it by eliminating the respective private interest and providing
supporting documents to the immediate supervisor or an authority whose
powers include dismissal/initiation of dismissal (Part 2 of Art. 29 of the Law
of Ukraine “On Prevention of Corruption™)’.

Specifying the course of actions of the immediate supervisor or head of
the body whose powers include the dismissal/initiation of dismissal from the
position of a public servant or an equated person, who has an actual or
potential conflict of interest, after receiving notification of this, the law
determines that these authorized officials, within 2 working days after
receiving notification of the presence of an actual or potential conflict of
interest in a subordinate, shall make a decision to resolve the conflict of
interest and notify a particular person. When the NACP receives a notice
from a person about an actual or potential conflict of interest, it shall
explain, within 7 working days, to such a person the course of his/her actions
to resolve the conflict of interest (Part 3 of Art. 28 of the Law of Ukraine
“On Prevention of Corruption™)'’.

A decision on the settlement of a conflict of interest may involve the
implementation of an external settlement of a conflict of interest via:

1) suspending a person from fulfilling a task, taking actions, making a
decision or participating in its adoption — under a conflict of interest that is
not of a permanent nature, and, if possible, involving other employees in
making such a decision or taking appropriate actions — by decision of the
head of the relevant body, enterprise, institution, organization, or relevant
structural unit (Art. 30 of the Law of Ukraine “On Prevention of
Corruption”;

2) the application of external control over the performance of the
specific task by a person, his/her actions or decision-making — if the
suspension of a person, restriction of his/her access to information, or

¥ Meromuuni pexomenaanii MOJO 3aCTOCYBAHHS OKPEMHX IIOJIOXKEHb 3aKOHY
Vkpainun «IIpo 3amodiraHHs KOpyMLiiD» CTOCOBHO 3amo0iraHHs Ta BpETYITIOBaHHS
KOHQIIIKTY iHTepeciB, JOTPUMaHHsS OOMEXEHb 00 3amoliraHHs Kopymiii /
HamionanpHe ~ areHTcTBO 3 nMTaHb  3amobiranHs  kopymmii.  URL:
https://wiki.nazk.gov.ua/wp-content/uploads/2022/10/Metodychni-rekomendatsiyi-
vid-21.10.2022-13.pdf.

? [po 3anobiranms kopymuii : 3axon Ykpainu in 14 xosras 2014 p. Ne 1700-
VII (y pemakmii Binm 28 tpaBus 2023 p.) / Bepxoma Pama Vkpainm. URL:
http? (:)//zakon.rada. gov.ua/laws/show/1700-18/conv.
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revision of his/her powers is impossible and there are no grounds for his/her
transfer to another position or dismissal — by the decision of the head of the
body, enterprise, institution, organization and in the form of:

— inspection by an employee appointed by the head of the status and
results of performing tasks, taking actions, the content of decisions or draft
decisions that are made or being developed by the person or the relevant
collegial body on issues related to the conflict of interest;

— performance of tasks, taking actions, considering cases, drafting and
making decisions by the person in the presence of an employee appointed by
the head of the agency;

— participation of an authorized person of the NACP in the work of a
collegial body as an observer without voting rights;

3) restriction of a person’s access to certain information — if the conflict
of interest is associated with such access and is constant, as well as if there is
a possibility for the person to continue proper execution of his/her authority
under such restriction and commission another employee with work
involving certain information — by the decision of the head of the body or
specific structural unit (Art. 1 of the Law of Ukraine “On Prevention of
Corruption”;

4) review of the scope of official powers of a person — if the conflict of
interest is related to his/her specific authority and, if possible, the
continuation of the proper performance of his/her official tasks under such
review and empowering another employee (Part 1 of Art. 32 of the Law of
Ukraine “On Prevention of Corruption”;

5) transfer of a person to another position with his/her consent — if the
conflict of interest cannot be resolved by suspending that person from
fulfilling the task, restricting his/her access to information, reviewing his/her
powers and functions, and if there is a vacant position which according to its
characteristics corresponds to the personal and professional qualities of the
person — by decision of the head of the body, enterprise, institution,
organization (Part1 of Art. 1 of the Law of Ukraine “On Prevention of
Corruption”;

6) dismissal of a person — if the actual or potential conflict of interest is
permanent and cannot be resolved by other means, including due to the
absence of the person’s consent to reassignment or to deprivation of private
interest (Part 2 of Art. 34 of the Law of Ukraine “On Prevention of
Corruption™)'.

! Ipo 3anoGiranus kopymuii : 3akon Ykpaiuu Bin 14 sxostas 2014 p. Ne 1700-VII
(y pemaxmii Bim 28 tpaBus 2023 p.) / BepxoBma Pama Vkpaimm. URL:
https://zakon.rada.gov.ua/laws/show/1700-18/conv.
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A separate part of the anti-corruption legislative provisions is devoted to
the prevention of influence on ways of exercising official powers or related
opportunities due to the ownership of enterprises or corporate rights in
public officials and some categories of corporate officers.

Thus, under Art.36 of the Law of Ukraine “On Prevention of
Corruption”, with the exception of those established by law, the persons
concerned are obliged within 60 days after appointment (election) to the
position to transfer the management of their enterprises and corporate rights
to another person (with subsequent notification of the NACP) in the manner
prescribed by law, in particular:

a) the transfer of enterprises, which are unitary by the method of
establishment (foundation) and formation of their authorized capital, is
conducted by concluding a property management agreement with a business
entity;

b) the transfer of corporate rights is carried out in one of the following
ways:

— conclusion of a property management agreement with a business
entity (except for an agreement on management of securities and other
financial instruments);

— conclusion of an agreement on the management of a portfolio of
financial instruments and/or funds intended for investing in financial
instruments with an investment firm licensed by the National Securities and
Stock Market Commission to conduct portfolio management activities;

— conclusion of an agreement on the establishment of a venture unit
investment fund for managing transferred corporate rights with an asset
management company licensed by the National Securities and Stock Market
Commission to conduct asset management activities;

¢) it is prohibited to transfer the management of enterprises and corporate
rights for the benefit of family members or business entities, investment
firms and asset management companies where family members are
employed .

In addition to the above, it is essential to note that the anti-corruption
legislation provides for some particularities of resolving a conflict of interest
that has arisen in the activities of state collegial bodies and local self-
government and subjects equated to them. Therefore, it is established that
in the case of an actual or potential conflict of interest in a person authorized
to perform the functions of the state or local self-government, or another
equated person who is a member of a collegial body (committee,

12 [po 3anobiranus kopymuii : 3akon Ykpaiuu Bin 14 sxostas 2014 p. Ne 1700-VII
(y pemaxmii Bim 28 TpaBus 2023 p.) / BepxoBma Pama Vkpaimm. URL:
https://zakon.rada.gov.ua/laws/show/1700-18/conv.
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commission, collegium, etc.), such a person has no right to participate in
decision-making of the specific body. If the non-participation of such a
person in decision-making of the body results in loss of its validity, his/her
participation in decision-making shall be subject to external control.
The respective collegial body decides on the exercise of external control
(Part 2 of Art. 35-1 of the Law of Ukraine “On Prevention of Corruption”)".

Having familiarized ourselves with the provisions of the basic anti-
corruption law on measures for preventing and resolving a conflict of
interest in the activities of public servants and persons equated to them, we
can state that in order to form a single and holistic mechanism for the
prevention and prompt elimination of contradictions between a private
interest and official or representative powers of such persons, which affect
the objectivity or impartiality of their decision-making or the commission or
non-commission of actions during the exercise of relevant powers, the
mentioned legislative provisions should be improved at the systemic level,
primarily by: 1) their mutual agreement with branch acts of administrative
legislation (on administrative procedure, civil service, etc.) regarding terms
and practical ways of preventing and resolving a conflict of interest;
2) establishing and specifying the fundamental aspects of the procedure for
resolving a conflict of interest, in particular, the method of performing
certain duties by the heads of a person who has a conflict of interest and
their ensuing responsibility, the principal provisions of agreements on the
transfer to management of enterprises and corporate rights belonging to
public servants and persons equated to them, etc.; 3) differentiating the legal
consequences of a managerial decision made by an official or a collegial
body in the context of a conflict of interest; 4) making the practice of
resolving a conflict of interest at the administrative level more public, which
should contribute to the predictability of their application, strengthen public
control and confidence in the anti-corruption mechanism.

Justifying the need to introduce legislative innovations in the above areas,
we will primarily give examples of discrepancies between the basic anti-
corruption law and legislation on administrative procedure, civil service, and
another branch administrative legislation. In particular, the recusal of a person
who has the authority to consider and resolve a case relating to public law
relations toward ensuring the exercise of right, freedom or legitimate interest
of a person and/or the fulfillment of their obligations determined by law is
controversial, since it is not a measure of either external or independent
settlement of a conflict of interest, which under the anti-corruption law
is carried out only by depriving the specific private interest). At the same time,

'3 Ipo 3anobiranus kopymuii : 3akon Yxpainu in 14 xosras 2014 p. Ne 1700-VII
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as established in para. 1 of Part 1 of Art. 30 of the Law of Ukraine “On
Administrative Procedure”, a participant in administrative proceedings has the
right to file a petition for recusal of a person who facilitates the consideration
of the case, if there are circumstances in relation to such a person, including
those indicating the private interest of such a person based on the outcome of
consideration and/or resolution of the case. If any, the person facilitating the
consideration of the case is obliged to declare self-recusal (Part 2 of Art. 30 of
the Law of Ukraine “On Administrative Procedure”)'®. According to
S. V. Rivchachenko, following the findings of a comparative law study of the
statutory regulation of the prevention and settlement of a conflict of interest
and the German mechanism of external control of compliance with the
requirements of the legislation on a conflict of interest in civil service, there is
a rule which states that if the person who is subject to the relevant
administrative act believes that a biased official has participated in the
administrative procedure preceding its adoption, the former can file a
complaint. If the complaint is found justified, procedural decisions or
procedure result will be declared invalid. Similarly, under Italy’s anti-
corruption legislation, a civil servant shall recuse himself from participating in
decision-making or carrying out activities that could undermine faith in the
independence and impartiality of public administration, even in the absence of
an actual conflict of interest'”.

An equally important theoretical-legal and practical issue is the
correlation between measures for the external settlement of a conflict of
interest and changes in place and conditions for public officials’ service. In
particular, pursuant to provisions of Art. 43 of the Law of Ukraine “On Civil
Service”, the head of civil service shall notify a civil servant of the change in
essential conditions of service in writing not later than 30 calendar days
before the change in those conditions (except salary increase), which may
include, inter alia, a change in key job responsibilities. In this context, it also
seems appropriate to refer to Art. 41 of the Law of Ukraine “On Civil
Service” under which a civil servant, taking into account their professional
training and professional competencies, can be transferred without
mandatory competition:

1) to another equivalent or lower vacant position in the same state body,
including in another locality (another settlement) — without mandatory
competition and by decision of the head of civil service or the appointing

' TIpo aaminictparuBry mpouenypy : 3akoH Ykpaiuu Bix 17 motoro 2022 p.
Ne 2073-IX (y pemakuii Bix 31 Gepesnst 2023 p.) / Bepxosna Pama Vkpainu. URL:
https://zakon.rada.gov.ua/laws/show/2073-20/conv#n16.

!5 Pipuauenko C. 3anmo6iranHs Ta Bpery/oBaHHs KOH(IIKTY iHTepecis sk croci6
npotunil Kopynmii : jguc. ... KaHm. fopuna. Hayk @ 12.00.07 / 3amopi3bkuit
HaLiOHANBHUK yHiBepcutet. 3amopixoks, 2017. C. 146-147.
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entity (if it is about a position in another state body; the corresponding
decision of the appointing entity or the head of civil service in the state body
to which the civil servant is transferred is required as well);

2) for a senior civil service position — based on competition'.

Having conceptualized the above, it is crucial to unify the legal
regulation of changes in place and conditions for public servants’ service
and clarify cases and peculiarities of realizing the relevant transformations
within the external settlement of a conflict of interest (revision of the scope
of official powers, transfer to another position, etc.), taking into account
guarantees and requirements enshrined for similar actions by the legislation
on public service.

Turning to the definition and substantiation of prerequisites and ways of
specifying the fundamental aspects of the procedure for resolving a conflict
of interest, first of all, we have reason to argue that there is a legal vacuum
on the way managers of persons who a conflict of interest perform specific
duties with a sufficient scenario branching of the spectrum of possible
situations within these legal relations, as well as on the responsibility of
managers for the proper performance of their responsibilities for resolving a
conflict of interest.

Thus, the analytical report on the results of assessment of effectiveness
of the application of Ukrainian laws on a conflict of interest drafted within
the framework of the European Union project and the development program
of the United Nations Organization for Parliamentary Reform indicates that
their drawback, in particular, is zero administrative responsibility for non-
fulfillment or improper fulfillment by managers of the obligation to resolve
conflicts of interest of subordinates, as well as for breach of requirements for
the transfer of enterprises or corporate rights to the management of relevant
persons. In addition, the expert team proposes supplementing the law on
prevention of corruption with provisions that along with notifying the head
of a conflict of interest, the person concerned has the right to inform about
the measures taken to eliminate private interest. In such instance, the
manager shall not make a decision on settlement of the conflict of interest
within five working days — at this time, the person has the right to provide
him with evidence of elimination of their private interest and, thus,
independently resolve the conflict of interest'”.

' TTpo mepxaeny ciyxGy : 3akon Ykpaiuu Bix 10 rpymms 2015 p. Ne 889-VIII
(y penakuii Big 28 TpaBHs 2023 p.) / BepxoBHa Pama Vkpainu. URL:
https://zakon.rada.gov.ua/laws/show/889-19#Text.

"7 AnaniTHuHuii 3BIT 3a pe3yIbTATAMH OLiHIOBAHHS e(pEeKTHBHOCT] 3aCTOCYBAHHS
3aKOHIB YKpaiHM npo KOHQUIKT iHTepeciB / ynop. : b. Mamumes, O. 3aituenko,
O. bapantok, O. basmmisceka. URL: https://www.undp.org/sites/g/files/zskgke326/
files/migration/ua/PRP_PLS_ Conflict of interests UKR.pdf.
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The most complete and high-quality regulation of the transfer of
management of enterprises and corporate rights to public servants and
persons equated to them is equally significant. Moreover, specific analytical
publications emphasize that the legislation regulating the procedure for
concluding contracts and their content whereby public servants and persons
equated to them transfer their enterprises and corporate rights to the
management of another person does not always consider the specifics of
purposes these contracts are concluded for. In this regard, there is a risk that,
in practice, such agreements may contain provisions that would neutralize
statutory prohibitions on enterprises and corporate rights. One of the simple,
convenient and effective solutions proposed by the experts is to entrust the
NACP with the obligation to draw a recommended model agreement on the
management of enterprise and corporate rights, which would include
provisions on the impossibility of providing instructions to the trustee and
would guarantee the independence of such a trustee .

Another issue, the optimal solution of which is necessary for the more
effective functioning of the mechanism for preventing and resolving a
conflict of interest in terms of compliance with the proportionality principle
and ensuring the sustainability of the public administration system, is the
differentiation of the legal consequences of a management decision of an
official or a collegial body in the context of a conflict of interest.

To date, the legal conclusion on the issue concerned by the Grand
Chamber of the Supreme Court is relevant: in order to establish a violation
of the decision-making procedure, the very fact of a MP’s participation in
the vote upon a conflict of interest (either potential or actual) is decisive, and
not the impact of such a vote on the decision taken, given the presence of a
qualified majority required for rendering a favorable decision by a collegial
body. In other words, in the context of circumstances of the case in which
the village council’s decision was declared invalid due to the vote of a
deputy who has a conflict of interest, whose vote was not decisive, that
action of a local self-government body taken under an actual conflict of
interest discredits and undermines it, and, hence, negates public confidence
in local self-government bodies as a whole (Resolution of the Supreme
Court (Grand Chamber) in case No. 442/730/17 as of March 20, 2019)"°.

'8 AHamiTHUHHIT 3BIT 32 Pe3y/IBTATAMH OLIHIOBAHHS e)eKTHBHOCTI 3aCTOCYBAHHSI
3aKkOHIB YKpaiHu npo KoHQUKT iHTepeciB / ynop. : b. Mamumes, 0. 3aituenko,
O. bapantok, O. basmmisceka. URL: https://www.undp.org/sites/g/files/zskgke326/
files/migration/ua/PRP_PLS Conflict of interests UKR.pdf.

! Tlocranoa Bemuxoi ITanatu Bepxosmoro Cymy Bix 20 Gepesus 2019 p.
y cpasi Ne 442/730/17 npo Bu3HAHHS HE3aKOHHHUM 1 CKacyBaHHS DIIlIEHHS OpraHy
MmicueBoro camoBpsiayBants. URL: https:/reyestr.court.gov.ua/Review/80854671.
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At the same time, referring to the American anti-corruption legislation, it
should be noted that according to §208 (a) of Chapter 11 “Bribery and
Conflict of Interest” of Title I “Crimes” of Book 18 “Crimes and Criminal
Procedure” of the United States Code, it is allowed exceptions to the rule on
the importance of conflict of interest for the fate of the relevant public
servant, which cover the following situations:

— by regulation issued by the Director of the Office of Government
Ethics, applicable to all or a portion of all officers and employees covered by
this section, and published in the Federal Register, the financial interest has
been recognized as being too remote or too inconsequential to affect the
integrity of the services of the Government officers or employees to which
such regulation applies;

— a special Government employee serving on an advisory committee
within the meaning of the Federal Advisory Committee Act, after review of
the financial disclosure report filed by the individual pursuant to the Ethics
in Government Act of 1978, certifies in writing that the need for the
individual’s services outweighs the potential for a conflict of interest created
by the financial interest involved; ».

Moreover, the European Commission, in its guidance on the application
of legislation on the prevention and settlement of conflicts of interest, drew
attention to the decision of the European Court of Justice, which states that
EU law does not exclude that a national court may declare a decision illegal
solely based on bias in the award procedure, which the complainant shall not
prove but which should be verified by the decision-making body. A conflict
of interest entails the risk that the procuring entity may have intentions not
associated with the relevant contract and, only because of this fact,
preference may be given to the tenderer?'.

Thus, in foreign countries, the legal significance of making a
management decision under a conflict of interest is not absolutized from the
standpoint of the relevant administrative act’s nullity or invalidity. At the
same time, proving the existence of a conflict of interest in the activities of
an authorized public servant shifts the burden of proving the legality of the
specific administrative act, given proportionality requirements, on power
entities and other interested parties.

2018 USC 208: Acts affecting a personal financial interest. URL: http://uscode.
house.gov/view.xhtml?req=granuleid:USC-prelim-title18-section208 &num=0&
edition=prelim.

2! Guidance on the avoidance and management of conflicts of interest under the
Financial Regulation 2021/C 121/01 : Commission Notice of 9 April 2021
(C/2021/2119) / European Commission. URL: https://eur-lex.europa.eu/legal-content/
EN/TXT/?uri=uriserv%3A0J.C_.2021.121.01.0001.01.ENG.
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Finally, it should be noted that a promising direction for improving the
institutional and regulatory framework for preventing and resolving conflicts
of interest is to expand publicity of the practical application of the relevant
legislative provisions, which should contribute to the predictability of their
use and strengthen public control and confidence in the anti-corruption
mechanism.

It is noteworthy that, according to the conclusion of the Organization for
Economic Cooperation and Development (OECD) on Anti-Corruption
Reforms in Ukraine: Pilot 5th Round of Monitoring Under the OECD
Istanbul Anti-Corruption Action Plan, the NACP’s efforts to collect and
publish information on conflict of interest are encouraging but they lack a
systemic approach. The absence of central registries on gifts and conflict of
interest resolutions have also impeded regular collection and dissemination
of information. A systematic approach to data collection and disclosure will
further enhance transparency and accountability, contributing to a high level
of public trust in the NACP, which is a cornerstone for the NACP’s
resilience to undue pressure>.

Taking the above into account, it is necessary to share the position of the
Main Scientific and Expert Department of the Verkhovna Rada of Ukraine
on the appropriateness of the legislative innovation on the mandatory
publication of NACP decisions on its official website, which, in
parliamentary experts’ view, fully complies with general fundamentals and
principles of the activities of public authorities, current laws, namely, the
Laws of Ukraine “On Information” and “On Access to Public Information”,
as well as with guarantees of independence and the NACP’s powers, in
particular, on the transparency of its activities and informing the public
about measures taken by the NACP to prevent corruption and implement
measures aimed at cultivating negative attitude towards corruption in the
minds of citizens™.

Therefore, prospects for the development of a system for preventing and
resolving conflicts of interest in the activities of civil servants and persons
equated to them should cover 1) the unification of the legal regulation of
changes in place and conditions for civil servants’ service with the
specification of cases and peculiarities of implementing relevant

22 Anti-Corruption Reforms in Ukraine: Pilot 5™ Round of Monitoring Under
the OECD Istanbul Anti-Corruption Action Plan / OECD. Paris, 2022. 190 p.
DOI: https://doi.org/10.1787/b1901b8c-en.

» BucHoBOK I'0J0BHOrO HayKOBO-EKCIEPTHOIO yNPAaBIiHHS y CKIAfi amapary
Bepxosroi Pagu Ykpainu Big 10 kBitHs 2018 p. 10 MpoekTy 3aKOHY NPO BHECCHHS
3MiH 710 3akony Ykpaiun «[Ipo 3amobiraHHsS Kopymmii» (I0JO BIOCKOHAJICHHS
3axo/iB 3anobiraHus KoHQIiKTy iHTepeciB) Ne 6740. URL: https://wl.cl.rada.gov.ua/
pls/zweb2/webproc4 1?pf3511=62315.
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transformations within the framework of external settlement of conflicts of
interest (revision of the scope of official powers, transfer to another position,
etc.), considering guarantees and requirements established by the legislation
on public service for similar measures; 2) clarification of the method of
performing duties by managers of persons who have faced a conflict of
interest in their activities, with a sufficient scenario branching of the
spectrum of potential situations within specific legal relations, the
establishment of measures for the responsibility of managers for the proper
performance of their direct obligations to resolve a conflict of interest;
3) entrusting the NACP with drafting a recommended model agreement on
the management of the enterprise and corporate rights, which would
comprise provisions for the fulfillment of anti-corruption legislation;
4) differentiation of legal consequences for making a decision by an official
or a collegial body upon a conflict of interest in order to comply with the
proportionality principle and ensure the stability of the public administration
system; 5) achievement of extensive publicity in the practical application of
legislative provisions on the settlement of conflicts of interest, which should
contribute to the predictability of their application and strengthen public
control and confidence in the anti-corruption mechanism.
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ADMINISTRATIVE-TORT MEANS OF OVERCOMING
CORRUPTION RISKS IN THE FIELD OF ROAD TRAFFIC

Donenko V. V.

The relevance of maintenance of road safety is beyond doubt. In this
regard, authorities and citizens have an undivided opinion on the need for
such actions as an essential component of the successful transformation of
specific relations. Road accidents claim 1,300,000 lives around the globe
every year, and about 50 million people suffer injuries that lead to disability.
Ukraine ranks fifth in Europe in terms of road traffic deaths. Our country has
faced almost 200 thousand road traffic accidents, of which 26 thousand
results in bodily injuries. In 2010, 4,709 people died in road traffic accidents
and 38,917 people were injured. Every third person deceased is a young
person under the age of 29. According to the World Bank, the Ukrainian
economy loses $5 billion annually as a result of road accidents'.

Most people are involved in road safety because everyone is a road user
regardless of our desire — the driver, passenger, pedestrian, etc. An infant
transported from the maternity hospital by car is also a road user — a passenger.
After gaining independence, considerable attention has been paid to the
development of operational framework for road safety and legal support of
relevant activities. Particular emphasis still belongs to an administrative-tort
component of countering traffic violations mainly due to a significant
intensification of existing sanctions, improvement of current articles, and the
introduction of novel corpus delicti of administrative offences.

At the same time, it is necessary to draw attention to extensive corruption
dependence within the area concerned, as confirmed by surveys of citizens
and specific scientific publications on corruption in the road safety sector.

Thus, Razvadovskyi B.L. stresses that one of the problems of ensuring
road safety is corruption, which actualizes the development of adequate
countermeasures, and supports the opinion of many experts that one of its
main drivers is the “unproven mechanism for engaging NGOs and the media
in monitoring the activities of law enforcement agencies™?.

! lowenko B.B. Ily6miuse aaMiHiCTpYBaHHS O63MEKH IOPOXKHEOTO PYXYy:
CTaHOBJICHHS B yMOBax pedopMmyBaHHS : MoHorpadis. J{Hinporerposcek : Jlipa
JITH, 2011. 380 c.

? PaspazoBchkuii 5.JI. KopyMmIoBaHicTh BiHOCHH y cdepi IOPOKHBOrO Pyxy:
3axou npotunii. bopomwvba 3 opeanizoeanoio 3noyunHicmio i Kopynyicio (meopis i
npaxmuxa): Haykogo-npaxmuunuil xcypuan. 2011. Ne 25. C. 167-172.
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The project “Corruption in Ukraine 2022: understanding, perception,
prevalence” presented by the National Anti-Corruption Agency notes that
under the survey of citizens, central social problems of Ukraine are
1) Armed aggression of russia against Ukraine (90.4%), 2) High cost of
living and low incomes (69.2%), 3) Corruption (64.2%), 4) Unemployment
(64.2%), 5) Unjust judiciary (55.2%).

It is symptomatic that regarding activities of law enforcement agencies,
respondents demonstrated the highest indicators of corruption experience
and ensuing situations as a result of unofficial payments or services to avoid
responsibility for violation of traffic rules — 25.4%; 14.3% of respondents
had the same experience when checking documents at stationary posts by the
patrol police (it is believed this type of domestic corruption should also be
attributed to road safety, because it occurs while driving a vehicle).

Another object of potential corruption relations is service centers, which
somewhat relate to road traffic because they provide various vehicle
services. Therefore, during registration (re-registration of vehicles),
22.8% of citizens had corruption situations, driver license issuance — 17%
of citizens, reception and preservation of a license plate — 11%”.

It can be concluded that every fourth vehicle driver (owner) had
a corruption experience in communicating with road traffic authorities.

The reformed parking system did not get rid of additional corruption
risks after the adoption of the Law of Ukraine “On Amendments to Certain
Legislative Acts of Ukraine on Reforming the Vehicle Parking Area”
No. 2262-VIII dated December 21, 2017, which established a new unit
with quite significant administrative and jurisdictional powers. The current
Code is supplemented by Art. 152-1 Violation of parking rules and violation
of rules for equipping paid-parking platforms. The key objectives of
inspectors are to inspect the streets for identifying stopping and parking
violations, incl. non-payment of parking, and recording such violations®.

Accordingly, corruption offenses are related to malpractice and illegal
enrichment: inspectors can receive cash (undue remuneration) at the place of
violation detection in order to escape punishment (administrative penalty) by
the violator. This is driven by the establishment of a new unit — parking
inspectors with ample administrative and jurisdictional powers that can be
used for undue benefits. The above is associated with the following:

> Kopymuis B Vkpaimi 2022: po3yMmiHHS, CIpHAHATIHBICTH, MOIIHPEHHS /
HA3K. Kuis, 2023. 168 c. URL: https://nazk.gov.ua/wp-content/uploads/2023/04/
1f23b766-¢031-4c3{-81a4-0167b4193116.pdf.

4 Ipo BHECEHHS 3MiH [0 IESKHX 3aKOHONABYHX AKTiB YKpaiHH IONO IApKyBAHHS
TpaHCTIOPTHUX 3aco0iB : 3axoH VYkpainm Bix 29 tpasus 2014 p. Ne 1283-VII /
Bepxosna Pana Yxkpaian. Bidomocmi Bepxosnoi Paou Yxpainu. 2014. Ne 29. Ct. 943.
URL: https://zakon.rada.gov.ua/laws/show/1283-18#Text.
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1) innovation should be subject to implementation through adjusting the job
description of parking inspectors; 2) the availability of not only appropriate
tools for recording traffic violations but also appropriate means of moni-
toring the activities of parking inspectors; 3) low qualification indicators for
parking inspectors and the lack of the necessary elements of basic education
to carry out such activities and the initial training and retraining of parking
inspectors as a result of the lack of proper professional education. There is a
situation when parking inspectors have powers equal to those of the patrol
police (violation recording, vehicle seizure, imposition of an administrative
penalty), but their professional training is low enough; 4) the need for proper
control by local self-government bodies; 5) proper control by the public and
individual citizens.

Another area that brings corruption risks is the training of drivers
(according to the NACP, 17% of respondents confirmed their involvement in
corruption relations), which is crucial for the overall state of road safety. In
order to ensure the high-quality process of passing exams, which is subject
to numerous complaints about corruption, service centers of the Ministry of
Internal Affairs of Kyiv, Lviv, Odesa and Vinnytsia regions introduced a
pilot project: they equipped examination classes and vehicles with cameras
and sound recording. The MIA of Ukraine reports that more than
700 theoretical and practical exams are taken daily in each pilot region, and,
on average, only one in four passes the driver’s test at the first try. On the
one hand, a low rate of passing exams may indicate a corruption prosperity
in the past and its decrease due to the experiment.

A major step toward active counteraction to corruption during driver
training is the amendment of the Code of Ukraine on Administrative Offenses
(CU0AO) in terms of the introduction of administrative liability in the field of
training and permit to drive’. The changes aim to improve state control in
driver training and permit to drive, reduce road accidents, mitigate corruption
risks during training, retraining and advanced training of drivers, conduct state
accreditation of institutions (driving schools), hold theoretical and practical
exams, etc. For the first time in the history of administrative tort legislation,
liability for violation of the procedure for training, retraining and advanced
training of drivers has been enshrined. It refers to violation of the established
procedure for training, retraining and advanced training of drivers by officials
of institutions, their branches, or other separate subdivisions, as well as
individual entrepreneurs, namely: training/retraining of drivers by a person

3 IIpo BHecenHs 3MiH 10 Kojekcy YkpaiHu IIpo ajMiHICTpaTHBHI HpaBoOHOpY-
IIEHHS IOJO 3alpoBaDKEHHS aJMiHICTPaTHBHOI BIIIOBINAIBHOCTI y cdepi
MATOTOBKH Ta JOIyCKY BOJIIB O KepyBaHHS TPAaHCHOPTHUMH 3acobamu : 3aKoH
Vxpaian Big 13 mumas 2023 p. Ne 3234-IX / BepxoBna Pama Ykpainm. URL:
https://zakon.rada.gov.ua/laws/show/3234-20#Text.
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who does not have a valid document confirming expertise in driver training;
admission of persons who have not passed a theoretical exam to practical
training of drivers; conducting practical training of drivers using vehicles
equipped with violation of the Traffic Rules, or by a person revoked a driving
license (Article 127-3 of the CUoAO). It is also about breach of the procedure
for state accreditation of institutions conducting training, retraining and
advanced training of drivers, certification of their specialists, and the
procedure for taking a driving test and a driver’s license registration and
issuance, namely, breach of the established procedure for state accreditation of
institutions conducting training, retraining and advanced training of drivers
by officials, as well as breach of the established procedure for certifying their
specialists; breach of the established procedure for taking driving exams
or issuing a driver’s license by officials of territorial service centers of the
Ministry of Internal Affairs of Ukraine.

At the same time, significant changes were introduced to Article 15 of the
Law of Ukraine “On Road Traffic”. A person seeking to obtain a driver’s
license of a particular category or type shall undergo a medical examination,
specific training at an accredited institution or independently master a
theoretical module of the standard curriculum, taking into account vehicle
categories, and practice driving at an accredited institution or retraining in
accordance with the standard curriculum, and successfully pass theoretical and
practical exams. The procedure for training, retraining and advanced training
of vehicle is determined by the Cabinet of Ministers of Ukraine. Training,
retraining and advanced training of drivers takes place at accredited
institutions, regardless of the form of ownership and subordination, which has
the relevant certificate upon accreditation. Training, retraining and advanced
training of drivers is conducted by specialists who meet the specified
qualification requirements of the central executive body that maintains the
formation and implementation of state health policy. The list of requirements
for institutions and qualification requirements for specialists are set by the
Ministry of Internal Affairs of Ukraine in agreement with central executive
authorities ensuring the formation of state policy on education and science and
transport and labor protection. A person who has undergone appropriate
training at an accredited institution or independently mastered the theoretical
module of the standard curriculum, taking into account vehicle categories,
takes a theoretical exam. A person who has successfully passed the theoretical
exam and undergone appropriate training in practical driving at an accredited
institution is allowed to pass the practical exam. Thus, it is proposed to allow a
person striving to obtain a driving license of appropriate category or type to
implement self-training in accordance with a typical curriculum. It means that
a person will chose either to contact specific institutions (driving schools) or
master the theoretical module of a typical curriculum independently.
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It is worth noting that the Committee on Anti-Corruption Policy of the
Verkhovna Rada of Ukraine highlighted some provisions of these changes that
contain corruption-related factors. As a result, the Committee supports the
conclusion of the National Agency on Corruption Prevention and draws
attention to the fact that the proposed model of legal regulation is corruption-
generating (Articles 127-3 and 127-4 of the CUoAO as amended by the draft
Law) and does not comply with the principle of proportionality of the
administrative penalty to the degree of social harmfulness of the committed act
as one of the 2 elements of the rule of law determined by the provisions of
Part 1 of Article 8 of the Constitution of Ukraine. Firstly, the implementation
of these provisions of the draft Law will increase corruption risks in the area
concerned as it will increase the amount of bribes and ultimately rise of the
cost of services both on the part of business entities and authorized persons.
Secondly, the current Article 53 of the Law of Ukraine “On Road Traffic”
states that legal entities and individuals who are guilty of violating road safety
legislation, relevant rules, and regulations shall be liable under the legislation
of Ukraine. At the same time, Articles 127-3 and 127-4 of the draft Law do not
specify unlawful acts that can be qualified as a “violation of the established
procedure” by officials and as grounds for bringing to administrative
responsibility. Comprehensive requirements, breach of which may be the basis
for bringing particular entities to justice, are also not regulated by statutory
acts of the Cabinet of Ministers of Ukraine. Such requirements are not
established by the proposed amendments to the Code of Ukraine on
Administrative Offenses. Given the foregoing, the objective side of offenses is
legally vague. In order to prevent corruption risks, when bringing persons to
administrative responsibility set forth in Articles 127-3 and 127-4 of the draft
Law, coherent and unambiguous corpus delicti should be well-defined.
In addition, the Committee notes that the draft law amends the Law of Ukraine
“On Road Traffic” that contradicts Article 2 of the Code of Administrative
Offenses of Ukraine, according to which amendments to the legislation
of Ukraine on administrative offenses shall be made by laws on amendments
to this Code and other laws of Ukraine®.

While respecting the work of the law-making body of the state, it stands
to mention positive aspects in an attempt to influence corruption-generating
factors through enshrining responsibility and improving procedures for
obtaining a driving license. On the other hand, it is necessary to monitor the
practice of introducing innovations and their effectiveness and efficiency

® Pimenns Kowmirery BepxoBHoi Pamu VkpaiHum 3 IMTaHb IIPaBOOXOPOHHOI
IUSTEHOCTI IIOZI0 €KCIIEPTHOTO BHCHOBKY 3aKkoHompoekty Ne 7354 / Kowmiter murans
3 aHTUKOPYMIiiHOI moniTuku Bepxosroi pagu Ykpaiaun. URL: https:/itd.rada.gov.ua/
billlnfo/Bills/pubFile/1817819.
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inthe context of corruption risks — therein lies the establishment of
cooperation between scientists and practitioners of relevant units, involving
a wide range of the public.

In general, it is noteworthy that there are favorable decisions on
improving the current administrative and tort legislation in the field of road
safety, which also affect the corruption component in the area concerned.
The introduction of automatic traffic violation recording, which set up a new
type of proceedings, significantly reduced a corruption-generating
component of bringing to justice for violations of traffic rules, which, by
their nature, have a chief effect on road safety, is crucial. The process from
fixing a violation to paying a fine is contactless. There are almost no
opportunities to shed responsibility via corruption proposals. At the same
time, there is a need to pay attention to the decrease in the effectiveness of
automatic fixation due to the abolition of penalty points and their role in
reducing corruption risks’.

First of all, penalty points are an integral part of automatic recording and
its main attribute — it is how administrative fines were once generally called.
Points have been canceled and automatic recording remains.

Secondly, penalty points are a kind of the administrative penalty
(Art. 27-1 of CU0AO is abolished); they cannot contribute to the observance
by road users of the established rules but, on the contrary, cultivate a feeling
of impunity and encourage further violations. Moreover, the above does not
contradict the provisions of Art. 23 “Purpose of administrative penalty” of
CU0AO, according to which an administrative penalty is applied, in
particular, in order to prevent further offenses both by the offender and
others”. After all, a person who has penalty points deducted is considered to
be brought to administrative responsibility. After deducting penalty points,
the prospect of drawing a more severe punishment in the form of a fine was
intended (emphasized) to prevent the commission of traffic violations and
encourage the violator to adhere to traffic rules. At the same time, it should
be highlighted that the deduction of penalty points is carried out
automatically, in case of recording a traffic violation, to bring a person to
responsibility and provide with an appropriate administrative penalty.
And most importantly, any corruption option was completely eliminated.

7 ITpo BHeCeHHs 3MiH 10 JOESKHX 3aKOHOJABYMX aKTiB YKpaiHM IOJO BIOCKOHA-
JICHHSI PEryJIIOBaHHS BiTHOCHH y chepi 3abe3nedeHHs Oe3MeKH IOPOKHBOIO PYXY :
3akon VYkpainu Bix 19 mumus 2015 p. Ne 596-VIII / Bepxona Pama VYkpainw.
Bioomocmi Bepxoenoi Paou Vkpainu. 2015. Ne 39. Cr. 372. URL: https://zakon.rada.
gov.ua/laws/show/596-19#Text.

IIpo BHecenns 3MmiH 1o Kopmekcy VYkpaiHm mpo aaMiHICTpaTHBHI IpaBOIIO-
pymeHHs moyno mrpadHux Oaiis : 3akoH Ykpainu Bix 24 kBitHa 2020 p. Ne 566-1X /
BepxoBna Paga Ykpainu. URL: https://zakon.rada.gov.ua/laws/show/566-20#Text.
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Thirdly, in accordance with Art. 27-1 of CUoAO (annulled), penalty
points are a charge imposed on citizens for offenses: 1) in road safety;
2) recorded automatically; 3) limited offenses. In particular, this applies to
administrative offenses under Art. 122 of CUoAO, including speeding, the
breach of requirements of road signs and markings, rules for freight
transportation, vehicle towing, stopping, parking, passage of pedestrian
crossings, failure to give way to pedestrians at non-regulated pedestrian
crossing, violation of the prohibition against driving vehicles on sidewalks
or pedestrian paths, etc.

Fourthly, the abolition of provision on penalty points is a continuity of
the merely punitive policy of the state against traffic violators, as confirmed
by the former cancellation of the caution for a traffic violation. The potential
of caution as a kind of administrative penalty is in force only in case of
violation of the rules by pedestrians. In O.Yu. Salmanova’s opinion, the
experience of developed countries indicates other approaches to applying
penalty points, which act as an additional incentive for the violator to realize
the seriousness of consequences in case of systematic breach of traffic rules,
including driver’s license revocation. The resort to a stricter kind of liability
occurs after the driver has scored a specific number of penalty points since
the monetary penalty is effectless, especially toward drivers who earn tens or
hundreds of thousands of hryvnias per month®. Fifthly, the protracted
introduction of automatic traffic violation recording shows that an individual
has not become the chief player in the road safety sector. Consequently, after
the installation of the automatic recording system, the indicators of budget
replenishment come first, and not human safety. The introduction of
automatic recording as a type of proceedings in cases of traffic violations
eliminates corruption risks as much as possible and thus establishes
partnership relations between road users and representatives of regulatory
authorities, namely, the Patrol Police.

Sixth, when deciding to cancel penalty points, it was not regarded
widespread road safety offenses, the consistently high level of administrative
tort, and impossibility of their absolute observation by all road users.
Accrual of penalty points was intended to stimulate law-abiding drivers, and
systematic violators could dispose of accrued points in a matter of days or
even hours. The task of preventing road traffic offenses should be carried out
in a comprehensive and consistent manner, and the use of purely punitive
methods is an attempt to continue the traditions of the Soviet past.

¥ Canmanopa O.JO. «MeprBoHapomkeni» mrpadui Gamu AKk BUI amMiHicTpa-
THUBHOTO CTSTHEHHS. 3anopisvki npasosi uumanHs : MaTepialii MOPITHOT Mi>KHAPOJHOT
HayKOBO-TIpaKTHIHOI KoH(epeHtii, M. 3anopixoks, 19-20 tpasus 2020 p. / 3a 3ar. pex.
T.O. Konomoenp. 3amopixoxs : BupaBauuwii aim «enbBetukay, 2020. C. 188—-190.
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Seventh, when approving provisions on penalty points, the specific
international experience laid the groundwork for their implementation, and
five years later, it turned out that “the experience of developed countries
confirms other approaches to applying penalty points, which are regarded as
an extra incentive for traffic awareness, including by disqualifying a person
from driving”, states the explanatory note to the draft law. These fluctuations
prove the lack of a sustainable strategy for maintaining road safety, as well
as their continuity and consistency. During the existence of our state, none of
road safety programs has been realized in full.

Specific caution measures enshrined in the current administrative tort
legislation, particularly for road safety, are significant for maintaining
accountability and eliminating corruption risks. Let’s focus on some of their
provisions.

Thus, Article 22 of CUoAO allows for exemption from administrative
liability under minor offenses. In case of a minor administrative offense, the
body (official) authorized to solve the case may release the offender from
administrative liability and be limited to a verbal warning. At the same time,
the Article does not apply to the offenses set forth in part four of Article 121,
part five of Article 122, Articles 122-2, 122-4, part three of Article 123,
parts two to five of Article 126, Articles 130 and 161-1 of the Code. As a
result, the legislator created obstacles to evade liability for traffic violations
through declaring misconduct insignificant by an official or court. Such
decisions mostly contained corruption risks and were a “legal” way to shed
responsibility. The amendments to Article 38 of CUoAO “Terms of
imposing an administrative penalty” wielded significant influence: an
administrative penalty for committing offenses set forth in Article 130 of the
Code may be imposed within one year from the date of its commission.
Before, there was a general deadline for imposing an administrative penalty
for this type of offense, i.e., no later than two months from the date of
offense commission. Thus, it has been eliminated the corruption option to
avoid liability due to the deliberate postponement of consideration of the
case on an administrative offense for various reasons.

We believe that the Procedure for executing a resolution on the
imposition of an administrative penalty in the form of a fine for an
automatically recorded road traffic offense, or for violation of the rules of
vehicle stopping or parking recorded in the mode of photography (video
recording) stipulated in Article 300-1 of CUoAO provides for incentive
elements that not only stimulate fine payment but also the execution of
judgment. On the other hand, such a resolution is considered executed
following the provision which states that in case of payment by the person
specified in part one of Article 14-2 of this Code, or by a citizen (resident) of
Ukraine who imported into the territory of Ukraine a vehicle registered
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outside Ukraine, of 50 percent of the fine under the resolution imposing
an administrative penalty for an automatically recorded road safety offense,
or for violation of the rules of vehicle stopping or parking recorded in the
mode of photography (video recording), before the service of such a
resolution or receipt of a postal notice of service or refusal to receive it, or
the return of a postal item with a non-delivery mark, or within ten days from
the date of entry into force of the resolution. The decision to impose an
administrative penalty for violation of vehicle stopping and parking of
vehicles recorded in the mode of photography (video recording) is also
considered executed in case of payment of a fine upon notification of
administrative liability left by an authorized official on the windshield at the
scene, including by paying 50 percent of the fine within ten days from the
date of the offense. Corruption mitigation means that a person interested in
official payment of half of the penalty within ten days considerably
decreases the need to evade liability via corruption proposals and stimulates
the payment of a fine.

Only individual issues of corruption risks in the field of road safety
related to administrative and tort legislation have been covered.

The highest risks of committing corruption and corruption-related
offenses arise when providing administrative services and performing
control and supervisory functions by authorized officials of state control
bodies. Thus, B. M. Holovkin rightly draws attention to corruption risks in
the provision of administrative services in the field of road safety control,
namely: — non-transparent distribution of permits for international road
transport of goods/passengers on the territory of a foreign state, creation of
an artificial shortage of permits in order to persuade carriers to buy them
from intermediaries at an inflated cost (it is worth noting that after the
approval of the “transport visa-free regime between the EU and Ukraine in
June 2022, the specified corruption risk is minimized for one year); —
excessive bureaucratization of licensing economic activity, encumbrance
with formal procedures for obtaining licenses for domestic and international
road transportation of passengers, cargoes, dangerous freight and hazardous
waste, as well as monopoly on licensing the specified economic activity by
the central executive body, which creates conditions for finding illegal ways
to solve this problem; — partial digitalization of services for licensing
economic activities’.

% T'onosxin B.M. Kopynuiiini pusuku y cdepi fepiaBHOr0 KOHTPOIIO 32 Ge3IeK0I0
TOPOXKHBOTO pyXy. Peanizayisi depacasHoi anmukopynyitinoi noaimuku 8 MidiCHa-
poonomy eumipi : marepiamu VII MixnaapomHoi HayKOBO-IPAKTHYHOI KOH(epeHIil,
M. KuiB, 8-9 rpymus 2022 p. / pexkon. : B.B. Uepneii, C.J. I'ycapes, C.C. Uepnss-
cekmii Ta iH. Kuis : HABC, 2022. C. 30-33.
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Supporting the above opinion, it is noted that it is only part of corruption
risks occurring in the activities of the relevant administrative authorities
providing public services. These problems will be gradually resolved with
the entry into force of the Law of Ukraine “On Administrative Procedure” as
of December 15, 2023, which will reduce corruption risks in the provision of
administrative services and bring Ukraine closer to EU standards. At the
same time, it is worth marking that the practical implementation of the
mentioned law requires both the introduction of numerous amendments and
additions to the current legislation and the development of an understanding
of the conceptual foundations of administrative procedure and theoretical
knowledge of the statutory regulation of the procedure for adopting and
executing administrative acts, the cultivation of basic skills in the
employment of administrative procedural legislation, taking into account
European standards and principles of public administration.

The draft Code of Ukraine on Administrative Offenses by the Ministry of
Justice of Ukraine, which will be submitted for discussion, should preserve
the available capacity to counter corruption risks and keep its advancement
given the modern development doctrine.
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YJIOCKOHAJIEHHSI KPUMIHAJTBHO-IIPABOBUX
3ACOBIB MPOTHU/III KOPYIIIIII
(AHAJII3 OKPEMUX 3AKOHO/JABYMX IHILIATHB)

dynopos O. O.

B AnrtukopynuiiiHiii crparerii Ha 2021-2025 poku ozaHiero 3 npobiem,
BUPIMICHHIO SIKOT Ma€ CHPUSATH peallizallis HbOro MPOrpaMHOro JOKYMEHTa,
Ha3BaHO CYNEPEYHICTb OKPEMHX II0JIOKEHb KPUMIHAJIBHOTO 3aKOHO/IABCTBA
VYkpaiHu Mpo BigNOBIJANBHICTh 3a KOPYIMIIAHI JCTIKTH 3 MiKHAPOTHUMHU
CTaHapTaMu y mii cdepi, a TaKk caMo HEY3TOKCHICTh BKa3aHUX IOJ0KEHb
MiX c000I0 Ta 3 TIOJIOKEHHSMH KPHUMIHAJHHOTO ITIPOLECYaTbHOTO 3aKOHO-
nmaBcTBa i 3akoHy Ykpainum «[Ipo 3amobiraHas kopymnmii». Ik HacHimox,
y 3HaYHill YaCTWHI BHMAJAKIB 0cOOM, SIKi BYMHWIHA KOPYIILiHHI KpUMiHAIBHI
MIPAaBONIOPYIICHHS, 3BUIBHAIOTHCS BiJl KPHUMIHAJIBGHOI BiAIMOBINANBHOCTI
Ta/abo mokapanHs. /lo ouikyBaHMX CTpaTeTiYHUX PE3YJIbTATIB BiJHECEHO,
30KpeMa, Te, WIO0: CaHKLii 3a BYMHEHHS KOPYNLIHHMX Ta OB’ SI3aHUX
3 KOPYIIII€I0 TMPaBONOPYLIEHb € NPONOPUIHHMMHM 1 TaKUMH, IO MaroTh
3HAuHMK 3a0e3neyyBalbHUKA 1 NMPEBEHTUBHHH e(ekT; ciigua Ta CcyaoBa
MPaKTUKa MPUTATHEHHS 10 KPUMIHAJIBHOI BiIIOBIJAIBHOCTI 0Ci0, BUHHUX
y BUMHEHHI KOPYNUIWHUX Ta TOB’S3aHUX 3 KOPYIIIE KPUMIHAIBHUX
TPABOINOPYIIEHD, € CTANOK i mepeadauyBaHow .

Binbutts B AHTHKOpyMIIifHil cTparerii Ha 2021-2025 poku mpobie-
MAaTHKH KPUMiHAJTHHO-TIPABOBHUX HACIIJIKIB BYMHEHHS 3a3HAYCHHX JICIIKTIB,
Oyay4w OIHHUM i3 CBigUeHBb MPOdecifHOCTI pOo3pOOHUKIB IIHOTO JOKYMEHTA,
3aCIyTOBY€ Ha CXBaJbHY OLiHKY. CIipaBa B TOMY, 10 HIOAHCH KPUMiHAIBHO-
mpaBoBoi KBatiikarlii, TOHKONUI KPUMiHAJIEHO-TIPABOBOI XapaKTEPUCTHKH
MEBHUX KPUMIiHAJIBHUX MPABONOPYILIEHB, 1HII 3HAYUMI IPOOIeMH 3araibHol
ta OcobnmuBoi uwactuH KpuminambHOoro Kozmekcy Ykpainm (mami — KK)
3HAYHOIO MIpOI0 BTPavalOTh CEHC, SIKIIO 332 BYMHEHE KPHUMiHAJbHE MpPaBO-
MOPYIIEHHSI HE IPHU3HAYAEThCS CIpaBeJIMBE MOKapaHHs abo (Ta) He
3aCTOCOBYETHCS IHINMN HAJCKHHA KPUMiHAJIBHO-IPABOBUH 3aXij YM SKIIO
OCTaHHIl He BUKOHYETHCS Y BCTaHOBJIIEHOMY HOpsAKky. HaykoBa oOrpyHro-
BaHICTh MOOYZOBU CaHKINI KPUMiHAIEHO-IIPAaBOBOI HOPMH Ma€ HE MCHIIE
3HA4YCHHS, HDK NpaBWIbHE KOHCTpYyroBaHHA ii amcmosmmii, a KK Opakye

! Tpo 3acamu jepxaBHOI aHTHKOPYIIiHHOI monituku Ha 2021-2025 poku :
3akon Ykpainn Bix 20 uwepsus 2022 p. URL: https://zakon.rada.gov.ua/laws/show/
2322-20#Text (narta 3BepHenHs: 20.06.2023).
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BHB)XEHOTO, KBaJTi(DiKOBAHOTO TiAX0My A0 MOOYMOBH caHkmii. CKIaaHO HE
noroautuchk 3 0. TloHOMapeHKOM, SIKMil muIe, MO 3aKOHOJAABELb YacTO
BCTaHOBJIIOE CaHKIIii, KEPYIOUUCH I103alIPpaBOBUMH MIpKyBaHHSIMH, 1HKOJIU
iHTYITHBHO, «Ha OKO»”.

UeproBuM HAOYHUM IIPOSIBOM HEMPOQECiHHOro MiaXoay 10 KOHCTPYIO-
BaHHS CaHKLi KPUMiHAIBHO-NIPABOBHX 3a00POH MOXE CIYTyBaTH HPOEKT
3akony Ykpainu «IIpo BHeceHHs 3MiH o KpuMmiHanesHOro xojekcy Ykpainu
1010 TIOCHJICHHSI KPUMiHAJIFHOI BiIIOBITAIIEHOCTI 32 3JI0YHH, Nepe0adeHui
gactHHOW 1 crarTi 368»° (mam — 3aKOHONPOEKT), CIPSMOBAHHH HA IOCH-
JICHHSI KapaHOCTi TMPOCTOTO (HEKBaJIi(piKOBAaHOTO) BHUIY 3JI0YHHY, Iependade-
Horo cT. 368 KK. OcHOBHMM (HacmpaBlli €IMHAM) apryMEHTOM Ha KOPHCTB
YXBaJICHHS TAaKOTO MOTEHI[IHHOTO 3aKOHOIaBUOT'0 PIIIEHHS, CY/IST4HU 3 MOSICHIO-
BaIBHOI 3alFCKHA J0 3aKOHOIIPOEKTY, € CyO’€KTHBHA IMEPEKOHAHICTh HOTO
po3pobHuKa — HapoxHoro aenyTara Ykpainu I1. [TaBnoBcekoro — y Tomy, 1o
caskmis 4. 1 unHHOT pemakmii ct. 368 KK € 3anaaro m’skoro (J1iOepaibHOIO).
3-MOMDK 1HIIOrO aBTOP aHAaJi30BaHOT 3aKOHOMABYOI IHIIIATHBH CTAaBUTh
[IUTaHHs, SIKe HOMY BHUJIA€ThCS PUTOPHMYHUM: «UnM MoxHa edexkTHBHO
0OpOTHUCS 3 KOPYIILIE, KO CIIy»K00Ba 0c00a NP NPUIHATTI MPOIMO3HUILIIL,
0OIISTHKK 200 O7Iep:KaHHI HEMPABOMIPHOT BUTOH, PO3MIpP SKOT HE TIEPEBHIILYE
248 100 tpr cranoM Ha 2022 pik, 3a BHPOKOM CyAy MOXE OTPHMATH
nokapasHs y Buriaai 17 000 rpa?».

[epenyciM BapTO YTOYHHTH, IO 3 yPaxXyBaHHAM II. 1 TIPUMITKH cT. 368
KK i BemMuWHHM HEONOJaTKOBYBAaHOTO MIHIMYMY IOXOJIB TPOMAISH IS
motpeb KBamidikarii KpUMiHAIFHUX Ta aIMIHICTPAaTHBHUX IMPABOMOPYIICHb
y 2022 p. (mani — HM/II") He3Ha4yHuUit po3Mip HempaBOMipHOT BUTOAHM (asi —
HB), onepixanns sikoi (iHII MpUpIBHSHI AiT 3 HElO) Majo KBali(iKyBaTHCh
3a 4. 1 cr. 368 KK (3a BiacyTHOCTI KBasi(hiKylounX 03HAK), CTAHOBUTH CyMY,
mo € MeHmom 3a 124 050 rpH, a He 248 100 rpH, Ak 3a3HaUEHO
y MOSICHIOBAJIbHIN 3amuCLi J0 3aKOHOMPOEKTY. 3a 3JI0YMH, NependadyeHuit
4. 1 ct. 368 KK, caHkIis sKoi € aJbTepHaTUBHOIO, HA CHOT'OJHI MOXe OyTH
MpHU3HAYCHO 1 mTpad Bin omHiel THCAYl A0 doTHphox Tucsd HM/I. A me
JIO3BOJISIE TIOCTABUTH JUIsi OOrOBOpEHHS HE MEHII PUTOPHYHE 3allUTaHH:
xi0a mokapaHHs y BHII IITpady y po3Mipi, HapuKiIa, 68 THC. TPH HE MOXE
BB)XAaTHCh CIIBMIpHUM (aJekBaTHUM) y pasi oxepxanHs HB y poswmipi
JIEKUIBKOX THCSY UM HaBiTh COTEHb I'PUBEHB?

% Monomapenxo FO.A. 3aranbHa TEOpis BH3HAYECHHS KAPAHOCTI KPHMIiHANBHHX
IpaBoNopyIIeHs : MoHorpadis. Xapkis : [Ipaso, 2020. C. 351.

? TIpo BHeceHHs 3MiH 10 KpHMiHAIBHOrO KoJekCy YKpaiHH WIONO HOCHICHHS
KpPUMIHAJIBHOT BiIOBIAJIBHOCTI 3a 3JI09HH, NependadeHnii yacTuHoio 1 ctarTi 368 :
npoekT 3akoHy Ykpainum Bix 19.09.2022 p. Ne 8049. URL: https://itd.rada.gov.ua/
billlnfo/Bills/pubFile/1472869 (nara 3Bepuenns: 20.06.2023).
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BigbuTta y MOSICHIOBAIBHIN 3amuCIli 10 3aKOHOIPOEKTY ifesl MepeTBo-
PEHHS BUMHEHHS 3JI04MHY, nepeadadenoro 4. 1 cr. 368 KK, Ha «exoHOMiI4HO
30MTKOBY» IOBEJIHKY € 3pO3yMiIOI0, NMPOTE€ HE MOXe OyTH MigTpHMaHa.
BBaxaro, 110 HempaBWJBHO, TaKk OW MOBHTH, MEXaHIYHO IIOB’S3yBaTu
BeNIM4MHY 1Tpady SK MoKapaHHs 3 po3Mipom ozepkanoi HB. I3 mpuBony
nmonionux npomno3unii de lege ferenda 0. [ToHOMapeHKO CIYIIHO 3ayBaxye,
o mrpad He € aHi «BIIKYIIOM» 3a BUYNHEHHS 3JI0YMHY, aHi «IOJATKOM» Ha
HE3aKOHHO TpHadaHe MaifHo. BiH cioiauyeTscs i3 3aKOHHHX JIOXOIIB
(3aomamkens) ocobW, TUM caMHM OOMEXyro4HW ii B peaiisamii mpaBa
BJIACHOCTI, a HE 3 TpoIIell YW IHIOIOTO MaiHa, OTPUMAHHX Y pe3yibTaTi
BYMHEHHS KPUMIHAJIBHOTO MPaBONOpyLIeHHs. 3 orsiny Ha nonoxeHHs KK,
MIPUCBSTYCHI CIEIiaNbHIM KOH(icKaIlii, HeMae iCTOTHOI MpoOIeMH B TOMY,
0 B CaHKIIi MOX¢ OyTH BCTaHOBIICHHH MEHIIWH po3mip mTpady, Hix
PO3MIp LIKOAM, 3amofisiHOI KpUMIHAIBHUM MPaBOMOPYLICHHSIM, OMUCAHHM
y rimoTe3i mi€i ® cTarTi, 00 B CyKYMHOCTI 3 PO3MIpOM BiIIIKOIyBaHb BiH
y Oy/Ab-SIKOMY BUIAAKY I€PEBUINYBaTHME PpO3MIp 3aBJaHOl IIKOAW YU
OTPHMAHOTO Bijl BUMHEHHS KPHUMIHATEHOTO MPABOIOPYIICHHS 0XO0/Y .

ba Oinpiie: 3rajana izess BXKe BTUIEHAa B YMHHOMY KPHMiHAJIbHOMY
3aKoHi, a/pke BianoBigHo 1o 4. 2 cr. 53 KK 3a BuMHEHHS KpUMiHAILHOTO
MIPAaBOTNOPYIIEHHS, 3a SKE IependadyeHe OCHOBHE ITOKapaHHS y BHITIAIL
mrpady moHax tpu THcadi HM/D (ms ymoBa y caHkmii 4. 1 4uHHOI
penaxuii cr. 368 KK morpmmana), po3mip mrpady, IO NPU3HAYAETHCS
CyZIoM, He MOXe OyTH MEHIIUM 3a po3Mip MaWHOBOi IIKOIH, 3aBIAHOI
KpUMiHAJIBHUM IIPABONOPYIICHHAM, 200 OTPHMAaHOTO BHACIIIOK BUMHEHHS
KPUMIHAJIBHOTO IPAaBOMOPYIIEHHS JOXOJYy HE3aJIe)KHO BiJ T'PaHHUYHOTO
po3mipy mtpady, nependadyeHOro CaHKINEK CTATTi (CAHKIIEH YaCTHHH
cratTi) OcobnuBoi yactunu 1poro Kogekcy. IHiia crmpasa, mo HaBeaeHe
3aKOHOJaBY€ IOJIOKEHHs HEOE3MiICTaBHO KPUTHUKYETHCS Yepe3 Te, LI
BOHO: HE Y3rOJUKYETHCS 3 METOI MOKapaHHS; CYNEPeYHTh 3arajlbHUM
3acaZiaM MpHU3HAYCHHS IOKapaHHs; HE BPaxOBYE Pi3HY MPaBOBY MPUPOLY
BIIIKOYBaHHS INKOIM, 3aBJAHOI 3JIOYMHOM, 1 cHemianbHOi KOH]icKarii
OTPUMAHOTO BHACIHIJOK 3JI0YMHY IOXOXY, 3 OZHOTO OOKy, 1 IMOKapaHHS
MaifHOBOTO XapakTepy, 3 iHIIOro .

[IponoHOBaHMIT y 3aKOHONPOEKTI MaKCHMAIbHUHM po3Mip mrpady
(mBamsaTe ATh THCSY HMJD, To6TO 425 THC. TpH) Ha MEPIIUAN TOTIIS
BUTJISIa€ 3aBUIIEHUM IIPH TOMY, IO BKa3aHWHA y 4. | 9ymHHOI penmakiii
ct. 368 KK mrpad Bix omniei Tucsui g0 gotupbox tcsy HM/ID crpasni
YaCTKOBO € 3aHajTo JidepalbHUM. SIK 3a3HAa4YalOTh aBTOPH y3arajibHEHHS

4 Ionomapenxo FO.A. 3aranbHa Teopis BU3HAUCHHS KAPAHOCTi KPUMiHATLHMX
IpaBoNopyIIeHs : MoHorpadis. Xapkis : [Ipaso, 2020. C. 476.

3 [amuenxo C. 3po6uTH Kpalile, 00 He BUKIIUIO SIK 3aBAKIU. J3epKano mudicHs.
2011 p. Ne 38.
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CyIOBOT TPaKTUKW, TIOB’si3aHOI 13 3acTOoCyBaHHSAM ImTpady, Ied BHI
MOKapaHHS MOXE JOCATTH METH, 3akpimieHol B 4. 2 ¢t. 50 KK, muure o,
KOJIM HWOTO pO3Mip Oyae s 3acy/KCHOro OOTSDKIMBHM (BiTYyTHHM) 1
BOJIHOYAC PEAlbHUM i3 MOIIAAY MOMKIMBOCTI HOTo BHKOHAHHA'. 3 iHIIOrO
OOKy, OCKUIBKM CY0’€KTH OKpPEMHX KpPUMIHIBHHX IIPaBOIOPYLIEHb
(30kpema, y cdepi ciayxk00BOi ISUIBHOCTI) 3arajoM MAalOTh HOPIBHSIHO
BHUIIIMU PIBEHB JTOXOJIB, HIXK pEIlTa HACSICHHS, TO JIJIsl TOTO, 00 OXOMUTH
KapaHiCTh 1 TaKUX KPUMIHAJHHHUX MPABOMOPYIICHB, PI3HUII MK MiHIMalb-
HUM i MakCHMaJbHHAM po3MipoM mTpady MOBHHHA OyTH TOCTATHBO BHCO-
kot . Yepes 1e 5 CXUIbHHUIL IOTOMUTHCH i3 PO3POGHUKOM 3aKOHONPOEKTY
y TOMy, @0 MaKCHMaJBHHH po3Mip mTpady 3a BYHMHEHHS 3JI0YHHY,
nependadenoro 4. 1 cr. 368 KK, momisibHO icTOTHO 301BIIHATH.

[Ile Ha oaWH BaXJIMBHHA (3arajlbHUH) acHEeKT IONIMIIEHHS CaHKITiH
crareit KK mpo BinoBiZaibHICT 3a KOPYIIIIHHI 3I0YMHH 3BEPTAaE yBary
M. XaBpoHIOK. BUSBIISIETBCS, 1110 pO3MIpH BCTAHOBJICHHX B TaKUX CAHKIIISIX
mrpadiB, TPOMAJCHKUX POOIT, BUNIPABHHUX POOIT, apemTy, 0OMeXeHHs BOJI
1 030aBJICHHS BOJII HE Y3TOJDKCHI MK c00010. 3a/yii YCYHEHHS I[OTO
HEJIOJIIKY HEeoOXigHO yHiiKyBaTH BCI CaHKIII 3 TUM, 100 KOHKPETHI
PO3MipH KOXXKHOTO BHJY OCHOBHOTO MOKApaHHs BIiJMOBITATd KOHKPETHUM
po3MipaM IHIKX BiAMOBITHUX BU/IIB OCHOBHHX HOKapaHLS.

O1iHIOI0YH 3aKOHOTIPOEKT, CJIIJ] 3-TIOMIX iHIIOTO MaTH Ha yBas3i i Te, M0
aNbTepHATHBHA CAHKINA, 3aKkpiuieHa y 4. | uymHHOI pemakmii ct. 368 KK,
JIO3BOJISIE CyAy TPH3HAYUTH 3a MOTpeOM i iHme (BimMmiHHE Bix mTpady)
OCHOBHE TIOKapaHHs, 30KpeMa T030aBlICHHS BOJIi Ha CTPOK BiJ JBOX [0
YOTHPHOX POKIB, B3SBIIM JIO YBark He TiNbKK po3Mip HB, a i iHmi 3Haunmi
JUIl KOHKPETHOT'O KPUMIHAJIBHOTO IPOBAKEHHS OOCTAaBMHHU (3aKOHHHMH UM
HE3aKOHHUH Xapakrtep Jiif, 3a BUMHEHHS SKUX oaepxkyeThest HB; mMaB Mmicue
migkyn uu onepkaHo HB sk noasiky; cy0’ekt dakrtuuno oxepkaB HB um
KPUMiHaJbHO-NIPOTUIIPaBHA IIOBEJIHKA OOMEXWIAach NPOXaHHSIM HaJaTh
riomy HB abo npwuitHsaTTsam nponosuuii un obirstnkn HB Tomo). 1 HasBHui
CTaH pedeil cupusie MPU3HAYCHHIO 1HAWBIAYaTi30BaHOTO Ta CHPaBEIIUBOTO
MOKapaHHA 3a BYMHEHHS 3II04nHY, mepemdaderoro 4. 1 cr. 368 KK. Tak,
CiT TOTOOWTHCH 13 MApIaMEHTCHKUMH €KCIIepTaMH Yy TOMY, IO
aNbTePHATHBHICTH IisHB, 3akpimuieHa y aucmosmmii 4. 1 cr. 368 KK, €

® Amani3 3aCTOCYBaHHS CyZaMH TaKkoro BHIY KPHUMIiHANBHOTO MOKApaHHS, SK
mrpad (ButAr). Bicnux Bepxosnozo Cyoy Vkpainu. 2015. Ne 5. C. 29.

ITonomapenko FO.A. 3arambHa Teopis BH3HAUCHHS KapaHOCTI KPHUMiHAJIbHHX
IpaBonopyIIeHs : MoHorpadis. Xapkis : [Ipaso, 2020. C. 477.

8 AnbTepHATHBHMH 3BiT 3 OLIHKM e(eKTHBHOCTI BIPOBAPKEHHS NEPIKABHOL
anTukopymnuiiaoi nonituku / O. Kanitenxo, O. Jlemenos, b. Mammiues Ta iH. ; 3a 3ar.
pen. M. Xasponroka. Kuis, 2021. C. 184-185. URL: https://rpr.org.ua/wp-content/
uploads/2021/09/alternatyvnyyzvit-210921071555.pdf (nara 3sepuenns: 20.06.2023).
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BiOOpaKeHHSM PIiBHSA CYyCHUJIbHOI HeOe3lekHn, mependadyeHoro i€k
HOPMOIO KPMMIHAJILHOTO MPABOIMOPYILEHHS, 10 BIUTUBAE HAa (POPMYITIOBAHHS
3aKOHOJIABIIEM MEX BiMOBIIHOT CAHKIII .

VY noscHIOBaJIBHIN 3anKCIi 10 3aKOHOIPOEKTY HeMae iHdopmallii mpo Te,
YM BHMBYAJacCh HOTr0 aBTOPOM pEJIEBaHTHA CYyJ/IOBa MPAKTHKA, 1 UM CBIAYUTH
BOHA PO HEONTHMaJbHICTH Temepimuboi caHkmii 4. 1 cr. 368 KK. Be3
3BEpPHEHHSI [0 pealiid i TEeHJEeHLIl NMpaBo3acTOCyBaHHsS Ta iX PETEIBHOTrO
aHanizy MipkyBaHHA II. ITaBJIOBCBKOTO BHIAIOThCA TaKMMH, LIO MalOTh
YMOTJISITHHI XapakTep. Y HbOMY CEHCI BeJIbMH ITOKa30BOIO € Ta 00CTaBUHA,
110, MIPOBIBIIM CBOTO Yacy Ceplo3He y3araJbHCHHS MPAKTUKH NPH3HAYCHHS
MOKapaHHA 3a 37M04nH, nepexbadenuit cr. 368 KK, i koHCcTaTyBaBmIH, IO
y OLIBIIOCTI BUIAAKIB CYAM HANAIOTh MepeBary MoKapaHHIO Y BHII mTpady
(30KkpeMa, HOro po3Mip HEepeBa)KHO HE INEPEeBHINYBAB MEAiaHy Ul LIEOTO
BUJly TIOKapaHHs, 3akpirwieHoro B cankuii 4. 1 cr. 368 KK), K. 3anos Bce x
BiJ[3HAYMB, [0 TaKa TCHACHI[S HE Ja€ MiJCTaB JJisI BHCCCHHS MPOIMO3HIIIN
0710 3aKOHO/IaBYOr0 MOCHJICHHS KPUMIHAIBHO-TIPABOBOI pempecii i Bkasye
JIMIIEe HAa HEOOXIAHICTH BXKHTTS 3aXOiB, sIKi O CHPUSUIM OiibLI BHUBAKEHUM
MiIX0aM y CyJOBid THpakTHII A0 3aCTOCYBaHHs 3aXOJIiB KPHUMIHaJIbHO-
MPABOBOTO XapaKTepy MLIOJA0 OCi0, SIKi BYMHHIM KOPYIMIIAHI 3JI0YHHH.
[NoTeHmian YHHHOTO KPUMIHAIFHOTO 3aKOHY B ACHEKTi KapaHOCTI KOPYI-
IAHUX 3JI0YMHIB HE BI/I‘IepHaHOIO. IIpukmerHo i Te, mo [. Me3sennena Ta
B. fpomr sx aBTOpH OKpeMOro MOHOTPa(IgHOTO MOCHIHKCHHS, TPHUCBSI-
YEHOTO KapaHOCTI CITyKOOBUX 3nmounHiB'!, BHCYHYIH MPOMO3HLIIO MO0
BIOcKoHaNeHHA 4. 2 cT. 368 KK, He BBakarouw 3a MOTpiOHE MOJINIITyBaTH
cankuiro 4. 1 miel crarti KK.

CyroJIoOCHO BHCJIOBJIIOIOTHCS 1 MapJIaMEHTChKI eKcnepTH: «<...> OyJb-
KU 3aKOHOIIPOEKT, METOIO SKOTO € MOCHJICHHS KPUMIHAJIbHOI BijIoO-
BiJJAJILHOCTI, Y TOMY YHCIIi 32 JOIOMOTOIO MiJIBHIICHHS PO3Mipy (CTPOKY)
TUX YW IHIIUX BHJIB TOKapaHb, IOBHHEH MaTH CeplHo3HEe HayKoBe
oOrpyHTYyBaHHs 1 OyTHM pe3ynbTaroM IPYHTOBHOTO aHali3y HpPaKTHKU

® BucHoBOK ['0JI0BHOTO HaYKOBO-EKCIIEPTHOIO YHpaBiHHA AmapaTy BepXxoBHoi
Panu Ykpainu Ha npoexr 3akony Ykpainu «IIpo BHecenHus 3miH 1o Kpuminaasnoro
KOJIeKcy VYKpaiHM IIOJ0 NMOCHJIEHHS KPUMIHAJIbHOI BiAMOBINAIBHOCTI 3a 3JO0YHH,
nepenbadennii dactuHOro 1 crarti 368». URL: https://itd.rada.gov.ua/billlnfo/
Bills/pubFile/1509905 (nata 3Bepuenss: 20.06.2023).

33001 K. VsarameHeHHs npoONeM 3aCTOCYBAHHS 3aKOHOJABCTBA, IO
BCTaHOBITIOE Bi/IIOBIIANBHICTD 32 KOPYMIiiHI 3710unnu / pen. M. Xaspontok. Kuis :
LIIIP, 2019. URL: https://newcriminalcode.org.ua/upload/media/2020/07/22/
uzagalnennya-problem-zastosuvannya-zakonodavstva-shho-vstanovlyuye-
vidpovidalnist-za-koruptsijni.pdf (zara 3Beprenns: 20.06.2023).

""Mesennesa LS., Spom B.B. KpumiHaibHO-IPaBoBi CaHKIil 3a 3I0YHHM
y chepi cimyx0O0BOi mismpHOCTI : MoHOorpadis. KwuiB : HamionanpHa akanemis
poKypatypu Ykpainu, 2017. 218 c.
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3aCTOCYBAaHHS BIJMOBIMHUX CTAaTed KPUMiHAJIBHOTO 3akoHy. IlomaHwmii
3aKOHOIPOEKT <...> MaB OW CYNpPOBOJUKYBaTHCh NMpPHUHANMHI CTATHCTHY-
HUMU JaHUMH T4 NPUKIAJTAMH 13 MPAKTUKHU, Ki O JOBOAMIN Hee(EKTUB-
HICTP YM HEJOCTATHIO CQCKTHUBHICTh YHHHOI pEAAKINi BiAMOBIIHUX
nonoxenb KK, HasBHICTh po0eM B iX 3aCTOCYBaHHI, HASBHICTh BUIIAJIKIB,
KOJIM chpaBii HeOe3NmeuHi MAisHHS 3aJUIIaJuch Oe3KapHUMH BHACITIIOK
HEJIOCKOHANOCTI 3aKkoHy. OHaK OOTPYHTYBaHHS Takoro pojay y IOJaHHX
0 3aKOHOMPOEKTY CYHPOBITHMX MOKyMEHTax BimcyTHe»'’. Ha kopucTh
IPOIOHOBAHOTO AITOPUTMY BHPIIIEHHS 3a3HAY€HHX IHUTaHb (CHOYATKY
BUBYEHHS CyJOBOI NPAKTHUKH, a 3T0JJOM BHUCYHEHHS BiJIIOBITHUX 3aKOHO-
JaBYUX iHIIIaTHB) CBITYHTH, 3-TIOMIX iHIIOTO, Ta 00CTaBHHA, IO Y MOCTa-
HoBi KabOinery MinictpiBs Ykpaiam Big 4 Gepesns 2023 p. Ne 220 «IIpo
3aTBeppKeHHSA JlepikaBHOI aHTHKOPYMIidHOI porpamu Ha 2023-2025 po-
ku» Ha BepxoBuuii Cyx i BAKC 1inkoM cBo€4acHO MOKIIIaeThes 000B sI-
30K 3A1MCHIOBATH IIOPiYHI y3araibHEHHS CYJOBOI MPAKTUKH Y KPHUMiHAb-
HUX TIPOBA/UKEHHSX 100 KOPYNLIMHMX 1 MOB’S3aHUX 3 KOPYIILIEIO
KPUMIHAJIBHUX [TPABONIOPYILIEHb.

VY pasi yxBajeHHs 3aKOHOMPOeKTy caHkiis 4. 1 ct. 368 KK mepen-
OauaThMe SK OJHE 3 JABOX (HA CHOTOJHI TPHOX, 1 TAKE CKOPOUCHHS ajbTep-
HATHB CKJIAJHO OLIHUTH CXBaJIbHO) OCHOBHHX IIOKapaHb I1030aBJICHHS BOJI
Ha CTPOK BiJ ABOX IO IIECTH POKIB y TOH Hac, K y HE3MIiHHIN CaHKMIi 4. 2
miel crarti (irypyBaThMe I030aBIICHHS BOJI Ha CTPOK BiI TPBOX [0
(Tak camo) mectd pokiB. Taka CHTyamiss HaBpsSI Y Y3TOIKYETHCS
3 BUPOONICHUMH y KpPUMIHAJIBHO-TIPABOBIH Hayli MpaBHJIaMH MOOYIOBH
CaHKLi HOpM, sKi mepeabayaroTh OCHOBHI 1 KBauiikoBaHi (0coOIMBO
KBaTi(hiKOBaHi) CKJIa¥ KPUMiHALHAX IIPABONOPYIICHD .

Jns eekTHBHOI OOpOTHOM 3 KOPYIIEI, MPO M0 3 MOCHIAHHIM Ha
3BepHeHHs [Ipesnmentkn €Bporeiicbkoi Komicii B KoHTeKcTi HaOyTTs
MOBHOIPAaBHOTO WieHCTBA YKpainm B €C mue aBTop aHajli30BaHOI
3aKOHO/ABUOi iHiliaTMBM, Habararo Baromimie 3HaueHHs (TOPIBHSHO
3 POIIOHOBAHOIO «TOYKOBOIO» 3MIHOIO CaHKMIi OAHIET 3 aHTHKOPYIIIHHIX
KpPHMiHAJIBHO-TIPaBOBHAX 3a00pOH) Mae TMpoOiieMa 3aCTOCYBaHHS IO THX, XTO
BYMHSE KOPYILiNHI KPAMiHATBHI MpaBoropymreHHs, 4. 2 c1. 75 KK (mpo me
HTHMETBCS HIDKYE). [HaKmie Kakydl, IOCTaTHA CyBOPICTh CaHKIIH,

12 Bucrosok I'ooBHOTO HAyKOBO-EKCIIEpTHOTO ynpaBiiHHA Amapaty BepxoBHoi
Panu Vkpainu Ha npoext 3akony Ykpainu «IIpo BHecenHs 3miH 10 KpuminaasHoro
KoJeKcy VYKpaiHH LI0J0 MOCHJICHHS KPUMIHAJIbHOI BiAMOBIAAIBHOCTI 3a 3JI0YHH,
nepenbauenuii yactuHoro 1 crarti 368». URL: https://itd.rada.gov.ua/billlnfo/Bills/
pubFile/1509905 (nara 3BepHenns: 20.06.2023).

KpuminanpHa BiIMOBiZaJbHICTE 3a HE3aKOHHE BHIOOYBAaHHS KOPHUCHHUX
KonmaiuH B YkpaiHi: wmonorpadis / 0O.0. [ymopoB, M.B. KomapHHLBKHI,
J.0. KanmukoB ; 3a pex. O.0. Hynmoposa, B.M. Komapuunpkoro. Cymu
PBB JIIVBC im. E.O. [dinopenka, 2016. C. 504-506.
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BCTaHOBJICHNX, 30KpeMa, 3a KPHUMiHAJbHI TPaBOMOPYIICHHS, BYWHIOBaHI
NyOJMIYHUMH  CIy’)KOOBHMH 0CO0aMM, HEpIJIKO HIBEIIOETHCS HPAKTUKOIO
3aCTOCYBaHHS KPUMiHAIBHO-TIPABOBHX 3ac00iB. CIIyIIHUM Y IIbOMY KOHTEKCTI
€ BucinosiroBanHs 0. [ToHOMapeHKa PO «HAsSBHICTH iCTOTHOI PO30DKHOCTI
MDK 3aKOHOZIaBYO BCTAHOBJICHOIO KapaHICTIO KpPUMIHAJIbHUX MPaBOIO-
PYIIEHb 1 CYKYIHICTIO KPHUMIHAJIbHO-TIPABOBHX 3aCO0iB-yCTaHOBJIEHb, ILO
(DaKTHYHO BUKOPUCTOBYIOTHCS CYJaMHU SK IOKAPAHHS» .

«[IpomecyanpHuii» TO3WTHB Bl YXBAJICHHS 3aKOHOIPOEKTY, KU
IHIOIFOETECS HapoaHUM fermytaToM Ykpainu [1. TlaBioBcbkuM, yOadaeTbcs y
TOMy, IO 3704nHy, mepexbadeHomy 1 cr. 368 KK, Oyme HamaHo craTyc
TsokKoro (4. 5 cr. 12 KK), mo, CBO€IO 9eproro, YMOXKIMBHTH (JIeTalizye)
MPOBEZICHHS. Y IIbOMY pa3i KOHTPONIO 3a BUMHCHHSM 3JI0YMHY Ta IHIINX
HETJIACHUX CHigguXx (po3mrykoBux) nii. Tax, BigmoBimHo mo 4. 1 cr. 271
KpuMinambHOro mporecyaisHoro kogekcy Ykpainu (mani — KIIK) koHTpois
32 BYMHEHHSM 3JI0YMHY MOXE 3[IMCHIOBATHCS Y BHUINAJIKaX HAasBHOCTI
JIOCTaTHIX MiJCTaB BBAKaTH, IO TOTYETHCS BUMHEHHS a00 BUMHSETHCS
TOKKAHR Yd  OCOOMMBO TSOKKHEM 37mounH. L[iIKOM OuYeBHMOHO, MO0 YHHHA
penakuist 4. 1 ct. 368 KK He OBHOIO MIpOIO Y3TrOPKYETBCS 3 IPOLIECYATLHOIO
3MIMCHEHHICTIO IepeciigyBaHHs SK OJHUM i3 NPUHIMIIB KpUMiHami3auii
(depe3 HEMOXKJIMBICTh 3aCTOCYBAHHS OIEPAaTHBHO-PO3LIYKOBUX Ta HETJIACHUX
cmiguux (po3mrykoBux) niif). LllompaBma, y MOsCHIOBaNBHIA 3amucmi [0
3aKOHOTIPOEKTY TIPO TIeH (CrpaBai BaXKIIMBUH Y IUTaHi epeKTUBHOCTI 0OpOTHOH
3 KOPYIIII€I0) ACTIEKT HIY0T0 HE TOBOPUTHCS.

BonHouac BUMyIIEHHH BiI3HAUUTH (PParMEHTApHICT 3aKOHOIPOEKTY
y BKa3aHiii (TpoliecyasibHiil) 4YacTHHI, a/pke BiH HE BHPILIYE MO3HAYEHY
mpo0eMy CTOCOBHO IHIIMX KpPHUMIHANBHO-TIPABOBHX 3a00pPOH aHTHUKOPYII-
LifHOTO CIpsiMyBaHHs (BiANOBiAHI yacTiHU crareil 354, 368-3, 368-4 KK).
Jlo Toro x OUIBII MEpCHEKTUBHUM (TIOPIBHSIHO 3 ()parMEHTapHOIO 3MiHOIO
caakuii 9. 1 ct. 368 KK) BapianToM po3B’sA3aHHA 3rajflaHOi IpoOJIeMH, 5K
CIIyIITHO 3a3HA4Ya€ThCAd B IOPUAMYHIN JIiTepaTypi, € 3aKOHOJABUC YMOMKIIMB-
JICHHS TPOBCICHHS HETJIACHUX CHiMYuX (PO3IIYKOBHX) Mild HE3aJIekKHO
BiJI TSDKKOCTI BYHMHEHOTO JMisHHA 33 OKPEMHMMH BHJIaMH KPHUMiHAJIHLHUX
npaBonopyieHs. Ilepenik Takux BUAIB KPUMIHAIBHHUX IPAaBOINOPYIIEHb Mir
Ou BHM3HAuUaTHUCh 3 YyPaxXyBaHHAM aKTYaJIILHOCTI MPOTHAII TIEBHOMY BHIY
3JI0YMHHOCTI, 1 HEMAa€ JKOIHUX CYMHIBIB Y TOMY, IIO /IO TaKkOrO IEpeNiKy
MAIOTh BXOJMTH i KOPYIILiiiHi KpUMiHAIBHI PABONOPYIICHHS .

' Tlonomapenko 10.A. 3aransHa Teopis BH3HAYCHHS KAPAHOCTi KPUMiHATHHHX
npaBonopymIeHs : MoHorpadis. Xapkis : [Ipaso, 2020. C. 244-245.

'S ApmanoB M., KopamsoBa I. IlpolecyalbHi aCIeKTH IPHTACHEHHS [0
KPUMIHAJIBHOT BiJITOBINANEHOCTI 32 BAMHEHHS 3I0YUHY, ITepef0aueHoro craTrero 354
KpuminansHoro konexcy Ykpaiuu. Hayxoseuii uaconuc Hayionanvnoi axademii
npoxypamypu Ykpainu. 2017. Ne 1. C. 29.
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Takum ymHOM, TOTpeba B ymockoHaneHHi caHkiiid craredr KK mpo
BIIMOBIAJIBHICTh 32 KOPYIIiiHI KpUMiHAJIBHI NPaBONOPYLIEHHS ICHYE, a
po3poOHuKM AHTHUKOpYNUiiHOT crtparerii Ha 2021-2025 poku y upomy
CEeHCI, I103a BCSIKMM CYMHIBOM, MAalOTh pallilo, OJHAK HiIXOAUTH JO
po3B’si3aHHs 1€l HempocToi IMpoOieMH ciif mpodeciiiHo i BUBaXKEHO.
Po3risHyTHH BUIE 3aKOHOIIPOEKT, TIONPH CXBAJIbHY yBary Horo aBropa 1o
npoOyieMH KapaHOCTI KOPYINIIHHUX MOCSATaHb, Ha jkKalb, HE Mae€ HIYOTO
CIIUTBHOTO 3 SIKICHOIO 3aKOHOTBOPYICTIO.

Ille omHa 3akoHOIABYA iHImiaTHBAa y LApWHI KPUMIHAIHHO-TIPAaBOBHX
HACIIJKIB BUMHEHHS KOPYMIIHHUX AEJIKTIB, sKa MPHUBEPHYJIa MO0 yBary,
MOB’s3aHA 3 THM, IO Yy po3poOieHii Ha BHKOHAaHHA AHTHUKOPYMIIHHOI
ctparerii Ha 2021-2025 pokm 1 3ramaHiii Buime mnoctaHoBoio Kabinety
MinictpiB Ykpainu Big 4 Oepe3ns 2023 p. Ne220 «IIpo 3aTtBepmKecHHS
JepxaBHol aHTHKOpynuifHOT mporpamu Ha 2023-2025 poku» (mam —
noctanoBa KMY Ne 220) mnepenbayeHo po3poOieHHS 3aKOHOMPOEKTY,
MIPUCBSIYEHOTO BPETYJIOBAHHIO YTOJl Y KPUMIHAIBHUX MPOBaKEHHSX 100
KOPYIIIHHUX KPUMiHAJIBHUX [IPABOIIOPYIIEHb. Y 1IbOMY 3aKOHOIPOEKTI Ma€e
Oytu mnepenbaveHa, 30KpeMa, MOXJIMBICTh 3BIUTBHEHHS BiJ BiIOyBaHHS
MOKapaHHs 3 BUOPOOYBaHHSAM Yy pa3i YKIQAEHHS YroA IpO BHU3HAHHS
BUHYBAaTOCTI Yy KPHUMIHAJIbHUX TPOBAKECHHAX IMOJO0  KOPYMIIHHUX
KpUMiHAJBHHX MPABOMOPYIICHB, BiTHECCHUX 10 miachigHocti HABY.

3 mpOro MPHBOJY BapTO 3ayBaXKHUTH, IO 3rigHo 3 4. 5 cr. 216 KIIK
nerektuBd HABY 3milicHIOIOTE (32 HAsSBHOCTI TiACTaB) JOCYIOBE
po3ciigyBaHHA 1 KpUMIHAJIBHHUX MPABONOPYIIECHB, Nepe0auyeHUX CTaTTSIMA
366-2, 366-3 KK. Kapani 3a iumu cTaTTAMHU JeKIapyBaHHSA HEIOCTOBIPHOI
iHpopmanii i HemomaHHS cy0’€KTOM [eKJIapyBaHHS aekiaapamii ocoOw,
YHOBHOBaKEHOI Ha BHKOHAaHHSA (yHKHOiIH jgepkaBH abo MicIeBoro
caMOBpsIIyBaHHs, 3rimHO 3 npuMmitkoio cr. 45 KK BimHeceno He m0
KOPYMIIIHHUX KPUMIHAIBHUX TPABONOPYIICHb, a M0 KpHUMiHAIbHUX
MpaBoOIOpPYIIeHb, IIOB’s3aHUX 3 Kopymiieto. Ha ocraHHi, sk 1 Ha
KOPYNUiHHI KPUMIHAJIbHI IPABONOPYLICHHS, HUHI PO3MOBCIOKYETHCS
cnenn(piyHUA  (KOPCTKHH) KPUMIHAJIBHO-IPABOBUH  PEXUM  MPOTHIIT
KOPYIIILii, SIKUil moJisirae y 3a00pOHi 3aCTOCYBaHHS JIO 0Ci0, sKi BUMHIIA
BIJNOBIJHI ~ MOCATAaHHS, HU3KM IUJIBIOBUX KPHUMiHAJIBHO-IIPABOBHX
MIOJIOXKEHb 200 B 0OMEKEHOMY 3aCTOCYBaHHI JI0 TAKMX OCI0 JNESIKUX 1HIIMX
nosioxenpb 3aranbHoi yacTuHU KK. 3a Takux oOCTaBMH y 3aKOHONPOEKTI,
Ha HEOOXITHOCTI PO3POOJICHHS SIKOTO BKa3yeTbcs y moctaHoBi KMY
Ne 220, BoueBmmp, MaioTh ¢irypyBatn (y KOHTEKCTI MOXIIMBOCTI
3BUTBHEHHS Big BigOyBaHHS TIOKapaHHS 3 BHUIPOOYBaHHAM Yy pasi
VKJIaJ€HHS YTOOW TIpO BU3HAaHHSA BuHYBaTocTi) 1 migcmimai HABY
KpUMiHaJIbHI MPaBOTIOPYIICHHS, MTOB’s3aHi 3 KOPYIIIIIETO.
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[Ipore ocHOBHE (3MICTOBHE) 3ayBa)K€HHS OO HABEJCHOTO BHIIE
¢parmenty nocranosn KMY Ne 220 nossirae B inmomy. CripaBa B TOMYy, 110
ypHHA pepakmis cT. 75 KK, Ha Mill mOrmsa, HE BHKIOYAE MOMKIMBOCTI
3BUIbHEHHSI Bij BiOyBaHHs IOKapaHHS 3 BUMNPOOYBaHHSIM W y BUNAAKY
3aTBEp/KEHHs yroJi PO BU3HAHHS BUHHM y KPUMIHAJIBHUX NPOBAKEHHIX
I10/10 KOPYMUIHHUX KPUMIHAJIBHUX MPABOIOPYIIEHb, BiTHECEHUX [0 ITiICITi-
nHocti HABY. Tlo3uiis, BiAMOBIAHO 0 K01 3acTocyBaHHS 4. 2 cT. 75 KK
IO KOPYTMIIiIOHEPiB HE BUKIIIOYAETHCS, BUXOAUTH 3 TOTO, IO I KPUMiHAJIBHO-
IIpaBOBa HOpMa:

1) mependavarouu 3BIIBHEHHS Bif BiOyBaHHS NMOKapaHHS 3 BHUIIPOOY-
BaHHSAM Yy BHIIAJKy 3aTBEPKCHHS yroau (Ipo MPUMHPEHHS ab0 BU3HAHHS
BHHYBAaTOCTi), Ha BiaMiHy Big 4. 1 cr. 75 KK, He MICTHTH HEraTMBHOTO
3aCTEpPEeXEHHs 100 KOPYMIIHHMX KPUMIHAJIBHUX MPABONOPYIICHL 1
KPUMIHALHUX MPABOIOPYIICHb, OB’ A3aHHUX 3 KOPYII€o

2) 3aKpiluIoe BCi MaTepialbHO-IPaBOBI HepeIyMOBH ii 3aCTOCYBaHHS,
chopmynboBani 3akoHoM Ykpainu Bix 13 kBitHs 2012 p. «IIpo BHeceHHs
3MIH JI0 JISSIKMX 3aKOHOJABUMX aKTiB YKpaiHM y 3B’SI3Ky 3 NPUHHATTAM
KpumiHansHOro mnpolecyanbHOro KOJeKCy YKpaiHW», Ha TMiJICTaBi SIKOTO
y c1. 75 KK 3’siBunacs ii u. 2;

3) € okpemMuM (caMoOCTiHHHUM) mpumucoM ctocoBHO 4. 1 ct. 75 KK.
3BiTbHEHHA 3 BUIPOOYBAaHHSAM TIIPH 3aTBEpKCHHI yromu (4. 2 miei
cratti KK) Mae 31e0inpimoro mpomecyaabHO-IIPaBOBY MPUPOLY, OCKIIBKU
MiJCTaBM, YMOBH Ta TOPSNOK YKIQJCHHA BiAMOBIAHUX YTOJ BH3HAYa€
KpUMiHaJIbHE MpoIecyalbHe 3aKoHOIaBcTBO, a 4. 2 cr. 75 KK HocuTh
BiJICHJIBHUH XapakTep;

4) chopMyapOBaHa TAKUM YHHOM, IO 0C00a HE B 3MO031 (HABITh 3a JIOMO-
MOror0 (paxiBIliB) MepeadaYNTH 3aX0AH MOXKIHBOTO KPHMiHAIHHO-IIPABOBOTO
pearyBaHHs iof0 Hei y pasi ykimaneHHs yromd. lle CBIIYHTH MPO HU3BKY
SIKICTh 3aKOHOJIABCTBA, TOMY BCi CyMHIBH Ha mmiactaBi c¢T. 62 Kouctutymii
VYkpainu i 3acaju BepXOBEHCTBA NPaBa, CKJIaJI0BOO SIKOI € TPUHIMI ITPAaBOBOI
BH3HAYEHOCT, MAIOTh BUDIMIYBATHCH CyAMH HA KOPHCTH 0C00H ',

'S BpaxoByioun BifoGpaxeHy B pi3HuX uactuHax cr. 75 KK BH6ipKOBY mo3uIiiio
[IO0 BHECCHHs OOMEXeHb, SIKi MOB’si3aHi 13 3acy/[DKEHHSIM 3a KOPYMI{iHHI
KpUMiHQJIbHI IPaBONOPYILIEHHS, CYA POOUTH BUCHOBOK IIPO T€, 10 METH MOIINPEHHS
TaKMX OOMEXEeHb Ha BMIAAKU 3aTBEP/DKEHHS YTOAW NpPO HPHUMHPEHHS abo mpo
BU3HaHHA BHHYBATOCTi 3aKOHOZaBelb He mepeciinyBaB (nuB.. Bupok Buroro
aHTUKOPYMIiHHOTO cyay Bix 22 TpaBHs 2022 p. y crpasi Ne 487/4428/16-x. URL:
https://reyestr.court.gov.ua/Review/104451880 (nata 3Beprenns: 20.06.2023).

"7 Muxaiinenko JI.T. 3BinbHeHHs Bif BiOyBaHHS NOKAPAHHA 3 BHUIPOGYBAHHAM
IpU 3aCy/DKEHHI 3a KOPYNIIHHWI 3JI0YMH y BHUNAJAKY 3aTBEPPKCHHS YTOAW IIPO
BU3HAHHA BUHU. Bicnux npoxypamypu. 2016. Ne 1. C. 26-37.
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[IpoananizyBaBmm umcnenHi 3miam jgo cr. 75 KK, cymms BAKC
B. Jlyb6ac 3poOHMB BHCHOBOK HpO T€, II0 3aKOHOJABElLlb HEOJHOPA30BO MaB
MOJKJIMBICTh BHECTH 3MiHH 70 4. 2 1iel crarti KK, BcTaHOBUBIIN «(DigbTP»
o0 ii 3acTOCYBaHHS IOJO THUX, XTO BYHMHSE KOPYMIiiHI KpUMiHaNbHI
NPABOIOPYIICHHS, OJHAK BiH 1bOro He 3pobus'’. 3BincH BUILIHBaE, IO
3aKOHOJIaBellb y IIbOMY pa3i He HpPOCTO He nomiuvae (irHopye) mpobiemy,
a «KBaNi(hiKOBAHO MOBYHTHY», IO, SK BIiIOMO, € OCOOJMBUM MPUHOMOM
3aKOHOIaBYO0l TEXHIKH.

3icraBmsaroun 3mict 4. 1 i w. 2 ct. 75 KK, unen HaykoBo-KoHCYIB-
tatuBHOI paau (mani — HKP) nmpu BepxoBromy Cyai C. Illamgenko 3BepTae
yBary Ha Taki 3Ha4nMi 0OCTaBMHH: a) KpiM (hopMaNbHUX YMOB, 3a3HAUEHUX
y 4. 1 ct. 75 KK, y Hilf nepenbadeHi 00’€KTUBHI Ta Cy0 €KTHBHI ITi/ICTaBH
3BITPHEHHS BiI BinOyBaHHS TOKapaHHSI 3 BHIPOOYBaHHAM (TSKKICTH
KPUMiHaJILHOTO MPaBONOPYIIEHHS], 1HIIII 0OCTaBUHU CIPaBH, BACHOBOK CYIy
PO  MOXIIMBICTH BHIpaBIICHHS O0coOM 0e3 BinOyBaHHS IOKapaHHs);
0) BKa3aHi IiJCTaBH MICTATh 3HAYHMI OLIHHWN KOMIIOHEHT; B) 3BUILHEHHS
BiJl BiZIOYBaHHs MMOKAapaHHs 3 BUIIPOOYBaHHSM 13 3aCTOCYBaHHAM 4. 1 ctT. 75
KK Mae nucmo3uTHBHUN XapakTep, 00 HaBITh 3a HASBHOCTI HEOOXiITHUX
YMOB Ta MiJICTaB Take 3BUILHEHHsI — IPaBo, a He 000B 5130k cyny. HartoMmicTs
TIpH 3BUTGHEHHI BiA BiIOyBaHHS MOKapaHHSA 3 BUIPOOYBaHHSAM Ha MiACTaBi
9. 2 c1. 75 KK poinb cyny € 3Ha4HO «BY)KYOIO»: BiH Ma€ MEPEBIPUTH TOTPH-
MaHHS CTOPOHaMHU yrojau GpopMalbHUX YMOB JUISl TAKOTO 3BUIBHEHHS, 1 AKIIO0
iX MOTpHMaHO, 3aTBEpAWTH YTOJy, NPU3HAYUTH Y3TOKEHE CTOPOHAMH
MOKapaHHA 1 3BUIBHATH 0coOy Bix #Woro BimOyBaHHsA. DakTWdHO y pasi
JOTPUMaHHS CTOPOHAMM YroAu (OpMaTbHUX YMOB IJIs 3BUIBHEHHS BiX

Kuruuit 0.0., Kiouko A.M. [lesiki npoOiieMd 3BUIBHEHHs BiJ BinOyBaHHS
MOKAapaHHS 3 BUIPOOYBAHHAM OCOOM, SKa 3aCy/DKYEThCS 3a KOPYNUIHHHUN 37I0YMH.
Bicnux Xapxkiscvkoeo mnayionanvnozo yuieepcumemy im. B.H. Kapasina. Cepisn
«Ilpasoy. 2017. Bum. 24. C. 111-114.

Kumxenko O. HoBuil mormsag Ha 3BUIBHEHHS Bij BiIOyBaHHS ITOKapaHHS
3 BUNPOOyBaHHSAM 32 KODYIIIHHI KpPUMIHANBHI ~NPaBONOPYIIEHHS.  Bichux
Ienimenyiapnoi acoyiayii Yxpainu. 2021. Ne 2 (16). C. 17-23.

Cre6muacbka O.C. [IpakTrka Bumoro aHTHKOpYNIIHOTO CyRy PO 3BUIBHEHHS
BiJ BiIOyBaHHS NMOKapaHHS 3 BUIPOOYBaHHSAM y BUIAJKY 3aTBEpIKEHHS YTOAU MPO
BU3HAHHSA BHUHHU. AKmyanvHi 6uKiuxu y OianvHocmi Buwjoeo anHmuxopynyiiiHozo
cyoy : marepianu Il mopiunoro kpyriaoro croiy, M. Kuis, 30 Bepecus 2021 p. KuiB :
BAITE, 2021. C. 118-124.

'8 Hy6ac B. Crarrs 75 KK VYkpainu: 3BilbHEHHS Bill IOKApaHHS 3 BHIPO-
OyBaHHSIM JUISI «KOPYNIIOHEpiB» — HaMip 4YM 3a0yAbKyBaTiCTh 3aKOHOMABIH.
URL: https://sud.ua/ru/news/blog/197286-stattya-75-kk-ukrayini-zvilnennya-vid-
pokarannya-z-viprobuvannyam-dlya-koruptsioneriv-namir-chi-zabudkuvatist-
zakonodavtsya (nata 3Bepuenss: 20.06.2023).
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BiOyBaHHS MOKapaHHS 3 BUNIPOOYBaHHAM Ha miactasi 4. 2 cr. 75 KK Take
3BUTLHCHHS € 000B’SI3KOM CYIy.

Buennii Takok pOOMTH BHUCHOBOK IO Te€, LIO OKpeMi pi3HOBUIU
3BUIbHEHHSI BiJ| BiJIOyBaHHS MOKapaHHS 3 BHIPOOYBaHHSM, mependaveHi
4y. 1 Ta 4. 2 cr. 75 KK, icTOTHO BiJpi3HSIOTBCS 32 CBOIM KpHUMIHAJIbHO-
npaBoBuM 3MicToM. KopecnonayBanus Mk 4. 1 1 u. 2 cr. 75 KK mae
JIOCTaTHbO OOMEXeHui xapakrtep. IIpym 1boMy Ha HOPMAaTMBHOMY piBHI
BIICYTHIM TpSAMHH BIACWIGHHUH OpPI€HTHP, MO MAa€ MiICTaBH MOIIHPUTH
¢opmanbHI YMOBH 3BUIBHEHHS BiI BiZOyBaHHA MOKapaHHSI 3 BHIIPOOY-
BaHHAM, BKazaHi B 4. 1 cr. 75 KK, Ha To#f pi3HOBHA Takoro 3BiILHEHHS,
SIKHHA TiepeadadeHuil 4. 2 miel cTaTTi KK". OTXe, Cyll Ma€ MPaBo 3aTBEPIUTH
yroay mpo TPHMHpPEHHS abo Yrogy Hpo BH3HAHHSA BHWHHU (BHHYBATOCTI),
ONHIEI0 3 YMOB #AKOI € IIOJIOKEHHS MpO 3BUTBHEHHS Bix BigOyBaHHA
NOKapaHHs 3 BUNPOOYBAaHHSM, IO YyKJaJeHa Yy KPUMIHAJIBHOMY TIpOBaj-
JKEHHI, 30KpeMa 1 [0A0 KOPYMLIHHOTO NpaBONOPYILICHHS, y pa3l AOTpH-
MaHHA mojoxeHb 4. 2 cr. 75 KK i BigmoBigumx monoxenp KIIK,
nependavyenux crarrsimu 468—475 nporo Konekcy.

Tyr BBaxaro 3a JOpeuyHe HaBeCTH (parMeHT 3 OJHOrO 3 BHPOKIB,
nocranoBnennx BAKC: «VY mynkri 87 pimenns Bixg 29 kit 2014 poky
y cipaBi ‘“Natsvlishvili and Togonidze v. Georgia” €CIIJI 3a3HaumB mpO
MATPUMKY HUM i71€1, III0 YrOJ¥ 1PpO BU3HAHHS BUHYBATOCTI, OKPIM BaXIMBUX
mepeBar [IBUAKOTO pO3IIANY KPHUMIHAJIBHMX CHpaB Ta  IOJIETIICHHS
HaBaHTa)XCHHS HA CYIH, MPOKYpPOPIB Ta aJBOKATIB, TAKOX MOXYTb OyTH
YCIIMIHAM 1HCTPYMEHTOM y OOpOTBOi 3 KOPYHIIEI0, SKIIO iX TPaBHIBHO
3aCTOCOBYBATH, 1 MOXXYTh CHPHSTH 3MEHIICHHIO KUIBKOCTI HPH3HAYSHUX
MOKapaHb i, K HACHiZIOK, KUIbKOCTi yB’si3HeHHX. CyJ BBaXKae, IO YMOBHU
YIO/IM 3 ypaxyBaHHSAM TSDKKOCTI IHKPMMIHOBAHHX 3JI0UMHIB Ta repei0aueHoro
32 IX BYMHEHHS TIIOKapaHHS BIJIOBIJAIOTh IHTEpecaM CYCIHIJIbCTBA, SIKi
HOJISTAIOTh y 3a0e3Me4UeHHI MOXKIIMBOCTI CIIPaBEUIMBOrO Ta B PO3YMHI CTPOKH
HaWCKOPIIIOro BUPIMIEHHS KPUMIHAILHOTO MPOBAIDKEHHS MPU MiHIMAIbHUX
BUTpaTax JEp>KaBHUX PECYPCiB, a TaKOXX 3MEHIICHHS HABaHTAXKCHHSI Ha
OpraHu NpoKyparypu i cymu. KpiMm Toro, ykiajaeHHS yromy Npo BHU3HAHHS
BHHYBATOCTI CTHMYJIOBAaTUME IHIIMX MiJ03PIOBAaHUX YHM OOBHMHYBAauCHHX
YKJIaJaTH Taki Yrogd 3 METOI0 CIPHUSHHS Yy TPOBEACHHI KPUMIiHAIBLHOTO

YV n. 12 nocraHosn [Tnenymy Bumoro creniamizoBaHoro cyay 3 po3risigy
LUMBUIBHUX 1 KpuMiHameHUX crpaB Big 11 rpymus 2015 p. Ne 13 «IIpo mpaktuky
3IiHCHEHHS CyIaMi KPUMiHaIBbHOTO MPOBA/PKEHHS Ha MiJICTaBi yroa po3’siCHIOBAJIOCH,
mo umHHI KK i KIIK perymorors 1Ba pi3HOBHAM 3BUIGHEHHS BiJ BiIOyBaHHS
MOKapaHHA 3 BHIPOOYBaHHSM: 1) 3aranbHHi, KOJM BHMAra€ThCsl BCTAHOBJICHHS
MO>KJIMBOCTI BHIIPABJIEHHS 3acyPKEHOTo Oe3 BiOyBaHHS IOKAapaHHS; 2) cliemiadbHAi
Y BHIIAJIKY 3aTBEPKEHHS YrOJIM PO MPUMUPEHHS 00 PO BU3HAHHS BHHYBATOCTI, IS
YKJIaZIeHHS SIKO1 3°ICYBaHHS IMTaHb, BU3HaYeHHX y 4. 1 cT. 75 KK, He € 000B’s13Kk0BUM.
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NPOBAa/DKEHHS Ta OTPUMAaHHA Uil ce0e Y3ro/DKEHOTO IOKApaHHS 4YH
3BUIBHEHHS BIJ HOro BiIOYBaHHS TOLIO, IO CHPUSITUME BHIIPABICHHIO
O0OBMHYBaYeHUX Ta 3al00IraHHIO BYMHEHHIO HMMHM HOBHMX KPHUMiHAJIBHUX
NPaBONOPYIICHb, a TAKOX BIUIMBATHME HA YCBIJIOMJICHHS HIIMMH OcoOaMu
HEMHUHYYOI KapaHOCTi NPOTUIPAaBHUX [isHb Ta (opMyBaHHS HECTPHHHATTS
KOpYNLIiIHOI MOBEJIHKH. Y KOHTEKCTI I[bOTO KPUMIHAJBHOTO IPOBA/KECHHS
CYCNUIbHHMH 1HTEpec MOoJiArac y NPUIMHEHHI TaKoro raHeOHOTO SIBHIIA, SIK
onepKaHHSI CIY’)KOOBHMH OCO0aMH  HEMPABOMIPHOI BUTOOM  MIISXOM
BUKOPHCTaHHS HAJaHOi IM BJaAud YM CIIy)XKOOBOTO CTaHOBHILA BCYyNEped
iHTEepecaM CIykOW, IO 3aBHa€ iCTOTHOI INKOIM OXOPOHIOBAaHUM 3aKOHOM
npaBaM, cBoOOJaM Ta iHTepecaM OKPEMHX TIpOMajisH abo NepKaBHUM YU
TPOMAJICBKUM iHTepecaMm, abo iHTepecaM OpuUAMYHUX ocidb. bymo ©6
HEJOLIIBHO 3aCTOCOBYBAaTH 3arajlbHUN IMOPSNOK KPUMIHAIBHOTO IPOBaJ-
JKEHHs 10 OOBUHYBa4YEHHX, BPaXxOBYIOUH Oe33anepevHe BU3HAHHSI HUMHU CBOET
BuHU. Ha aymKy cyny, Xapaktep Ta TSDKKICTh IHKPHMIHOBaHHMX M KpHMi-
HaJlbHUX MPaBOIOPYIIEHb, OCOOM BWHHUX, IX CTaBIEHHS 10 BYHWHEHOTO,
MOBEJIIHKa T1iJ] YaC CYJIOBOTO PO3IJIy BKa3ye Ha iX OakaHHS BUIPABUTHUCH,
TOMY CyJ BBaXKa€, L0 yKJIajJeHa Yroia He CYNepeuuTh Oy/b-SKUM BEJIMKUM
CYCHUIbHUM IHTEPECaM Y1 OUiKyBaHHSIM» .

CriBpobitanku ['O «LlenTp mpoTuaii KOpymIi» BUBaXEHO PO3MiPKOBYIOTH
PO Te, IO YrOIu — IIe pe3yNbTaT, SIKMHA He BCIM Yy CYCIIUIBCTBI mogobaeTses,
0araTo XTO BUMArae «peajbHHUX MOCaJoK». YTIM, 3 ypaxyBaHHSM YMOB yTOJIH,
CYAMMOCTI, CIUTATH KOINTiB Ha apMil0 Ta MOXKJIMBOI IOSBH HOBHX CIIpaB Ha
OCHOBI cmiBmpami 3 OOBHMHYBaueHHSM, VKJIAQICHHS YroJ MOXKHAa BBaXATH
IIBH/IIIIE YMOBHOKO IIEPEMOTOI0, aHiK 3paoro” . [IparMaTiaHmii mixia 10 yroa
y KpUMIHAIBHUX NPOBDKEHHSIX MNPO KOPYMIIKHHI KpUMIHAJIBHI HPaBOIO-
PYLICHHS HOJISITa€ B TOMY, L0 BOHH € JII€BUM 3aCO00M E€KOHOMIi Jep)KaBHHX
pecypciB, BiAIIKOMYBaHHS 3aBJAHOI IIKOJIHW, JOCSATHCHHS IHIIMX MOTPIOHUX
Lmijen. «<...> aep)kaBa, 3 OJHOrO OOKy, NMOBMHHA OyTH 3alliKaBlieHa, a 3 Jpy-
rOro, — Ma€ 3alikaBUTH 0co0y, sIka BUNHMIIA KOPYILiifHE KpUMIHAJIbHE MPaBO-
TIOPYIICHHS, CHIBPOOITHMYATH 3 OpraHaMH BIIAIM Y BUKPHTTI iHIINX 0Ci0, sKi
OyImi MIPUYETHIMH [0 BUMHCHHS KOPYILIHHOTO KPHMIiHAIFHOTO IPaBOIIOPY-
LICHHSE, SIKi 6epyTh YJacTh Y MeBHiit KOPYIILIiHHiH cxemi Tomo» .

2% Bupok Bumoro aHTHKOpyMIiiiHOro cymy Bim 22 nucromaza 2021 p. y crpasi
Ne 369/10560/17. URL: https:/reyestr.court.gov.ua/Review/101249542 (nata 3BepHEHHS:
20.06.2023).

! Haitryusimi cipasn BAKC: anpeiiT cyzoBux mporecis 3a keiicamu Haciposa,
Tpyxanoga, «Porrepaam+», OACK / B. Banbko, P. Bep6oscbkuii, P. Komtoxos. URL:
ttps://zn.ua/ukr/POLITICS/najhuchnishi-spravi-vaks-apdejt-sudovikh-protsesiv-za-
kejsami-nasirova-trukhanova-rotterdam-oask.html (gara 3Bepuenss: 20.06.2023).

22 Binoxons O.I'. 3BinbHEHHS Bix BiAOYBAHHS TOKAPAHHS 3 BHIPOOYBAHHSIM
ocobH, sKa BYMHWIA MiAKYN, y pa3i YKIageHHs Yrog Yy KpPUMiHAIBHOMY
npoBamKeHHi. Arbmanax npasa.2022. Bum. 13. C. 362.
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YacTKOBO 11 CXBaJbHA 1€ 3HAXOAUTH 3aKOHOJABYE BIIOWUTTS.
Tak, 3rimHo 3 4. 4 cr. 469 KIIK yroma mpo BU3HAHHS BHHYBATOCTI MiX
MIPOKYPOPOM Ta MiJI03pIOBaHUM 4M OOBHHYBau€HMM MOXE OYTH YKJaJeHa
y MPOBAKEHHI MOJI0: OCOOIUBO TSHKKHUX 3JI0YHHIB, BITHECEHUX JO IiCi-
nHocti HABY, 3a yMOBM BUKpPHUTTS MiZ03PIOBAaHMM YH OOBHHYBAa4E€HHM
iHIIOi 0cOOM y BUMHEHHI 3JI0YMHY, BigHeceHoro jao migciinzHocti HABY,
SKIIO iH(pOpMAIls MO0 BYMHEHHS TaKol 0CO000 3J04MHY Oyne mif-
TBEpPKEHA JOKa3aMH; OCOONMBO TSDKKMX 3J0YMHIB, BUYMHEHHX 3a MOIIeE-
PEIHBOIO 3MOBOIO TPYIIOK 0Ci0, OpPraHi30BaHOK TPYIOI YH 3JIOYHHHOIO
opraizami€ro abo TEPOPUCTHYHOIO TPYIOI0, 332 YMOBH BHKPHUTTS MiIO3pIO-
BaHUM, SKAU HE € OpraHi3aToOpoM Takoi rpymu abo oprasizarii, 3T0YHHHNX
Ii¥l IHITUX YYaCHHKIB TPYIH UM 1HITUX BUMHEHUX TPYTIOI0 ab0 opraHi3alliero
3TI0YHHIB, SKIIO TOBiTOMIICHA iH(pOpMaIlis Oye maTBepKeHa JOKa3aMH.

[Monpu Buknanene, po3podHuku nocranopu KMY No 220 matoTh parito
y TOMY CEHCI, [0 SICHICTh 3 MUTaHHS MPO (HEe-)3aCTOCYBaHHS 10 KOPYIIIiO-
HepiB 4. 2 ct. 75 KK BapTo BHECTH y 3aKOHOAaBYOMY TOpsaKy. CBOro yacy
3ajy1sl pO3B’sI3aHHS M03Ha4YeHOI mpoOiemMu OyJo Po3poOJeHO BiANOBITHUN
3aKOHONPOEKT ", ABTOPH SKOTO BiI3HAYANM SK BiICYTHICTH OJHAKOBOCTI

2 TIpo BHecenHs 3Min 10 KpumMinamsHoro kogekcy Ykpainu Ta KpuMiHagsHOTo
MPOLECyaNbHOTO KOJIEKCy YKpaiHM 3 MeToro 3a0e3ledeHHs HEeBiJABOPOTHOCTI
MOKapaHHs 3a KOPYIIIHHI KpUMiHaJIbHI IPABOIIOPYIICHHS : IIPOEKT 3aKOHY YKpaiHU
Bix 23.02.2021 p. Ne 5137. URL.: https://itd.rada.gov.ua/billInfo/Bills/pubFile/561996
(mata 3BepueHHs: 20.06.2023).

I{uM 3aKOHOMPOEKTOM Tmepeadayaisoch BkmodeHHs y 4. 2 cr. 75 KK cniB
«3 ypaxyBaHHAM BHMMOT YacTMHM TIepmioi Ifi€i cTaTTi», a TaKoX JOMOBHEHHS
crareit 471, 472 KK HOBUMH dYacTWHaMH, B SKUX OM HIDIOCH, IO Yroaa Ipo
NPUMUPEHHS Y KPIMIHAJIGHOMY IPOBA/DKEHHI Ta yroja Npo BH3HAHHS BHHYBAaTOCTI
3a Mig03por0 YM OOBHHYBAYeHHSIM y BUYMHEHHI KPHUMIHAIBHOTO MPABOMOPYILICHHS,
ske 3rigHo 3 mpumitTkolo cr. 45 KK HamexuTp 10 KOPYNIIHHUX KpUMiHAJBHHX
MpaBOMOPYIIEHb, HE MOXe mnepeadadaTd 3BiIbHEHHs Bifl BiAOYBaHHsS MOKapaHHS
3 BunpoOyBaHHsAM. Ha nayMKy mapiilaMeHTCHKHMX €KCIIepTiB, M JOCSATHEHHS METH,
3aJeKIapoBaHol y MOSCHIOBAJIBHIN 3aIliCIi IO 3aKOHONPOEKTY, JOCTaTHBO BHECTH
3MiHA 70 4. 2 cT. 75 KK, po3moBCIOAMBIIM BHHSATKH IIOJO 3BUTBHEHHS BiJl Big0Oy-
BaHHs NOKapaHHS 3 BUIPOOyBaHHAM, mependadeni y 4. 1 ctr. 75 KK, Ha Bumagku
3aTBEP/PKEHHS YTOJM PO MPUMHUPEHHs a00 MpOo BU3HAHHS BUHH y KPUMIHAJIBHOMY
npoBapkeHHI (quB.: BucHOBOK ['0JI0BHOrO HayKOBO-€KCIEPTHOTO YIpaBIiHHS
Anapary Bepxosnoi Pagu Ykpainn Ha npoekt 3akoHy Ykpainu «IIpo BHeceHHS 3MiH
1o KpuminaneHoro konekcy Ykpainu ta KpHMiHaJIBHOTO IpOIeCyaqbHOTO KOAEKCY
YkpaiHn 3 MeTor0 3a0e3ledYeHHsS HEBIIBOPOTHOCTI MOKapaHHSA 3a KOPYIIiiHI
KpuMminaneHi  npaBomopymeHssi».  URL:  https:/itd.rada.gov.ua/billlnfo/Bills/
pubFile/810937 (nata 3Bepuenns: 20.06.2023).

[poTunexuuii minxin mnosmsarae y pgonoBHeHHi 4. 2 cr. 75 KK Ttakum
nonoxxeHHsM:  «[IpaBuna, mepenbaveHi Ii€l0 YaCTUHOIO CTAaTTi, 3aCTOCOBYIOTHCS
y pasi 3aTBEepMXKEHHA CYAOM YTOIH PO NPUMHUPEHHS UM BU3HAHHA BHHYBATOCTI
Y KpUMIHAJIBHOMY MPOBADKEHHI MPO KOPYMUiiiHE KpUMiHaJbHE HPABONOPYIICHHS
Ta KpUMiHaJIbHE MPaBOMOPYLICHHS, OB’ s3aHe 3 KOpymiieio» (auB.: bimokons O.I.
3a3nay. nparst. C. 363).
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BIIMTOBIAHOT CYZIOBOI Ta MPOKYPOPCHKO-CITITI01 MPAKTUKH, TaK i OOMEKESHHS
NPOLECYaIbHUM 3aKOHOM IIJICTaB Ul KacalifHOTO OCKap)KEHHS BUPOKIB
Ha IiIcTaBi yron, 1o no3oasisie Bepxosuuii Cyn MOXIMBOCTI yHiiKyBaTn
MIPaBO3aCTOCOBHY MNpakTUKy. Y BucHOBKY uneHa HKP npu BepxosHomy
Cyni €. [IucbMeHCHKOTO HAWIMIINM BHUXOJOM i3 TaKoi CHTYyallii Ha3BaHO
3BepHEeHHs 10 BepxoBHoi Paan Ykpainu 3 iHIIaTHBOIO MPO BHECEHHS 3MiH
1o cr. 75 KK, cnpsiMoBaHMX Ha KOPEKTHE YHOPMYBAHHS YMOB JUISI 3BiJIb-
HEHHS Bix BinOyBaHHS IOKapaHHS 3 BUMPOOYBaHHAM y pasi 3aTBEpIKCHHS
YToJ¥ PO MPUMHUPEHHS a0 PO BU3HAHHS BUHU.

ITotpeba y BHBa)kCHOMY 3aKOHOAABYOMY PO3B’SI3aHHI PO3IIISILYyBaHOTO
IIUTAaHHS 3yMOBJICHA THM, IO Y Teopii i Ha MPaKTHIl TParUIIETHCS TOUKA
30py, 3TiJHO 3 SIKOI0 HABEAEHE BHINE TIYMAauCHHS 3aKOHOJABCTBA CTBOPIOE
Ja3iBKY AU KOPYIIIOHEPiB, M030aBIeHe CHCTEMHOCTI 1 CYNMEpedYnTh HiIsIM
JIep)KaBHOI TOJIITHKK Ha Cy4acHOMY €Talli, 3-MIOMIX SKUX OJHE 3 YiJbHUX
MicIp 3aiiMae mpotuais xopymiii®'. MaKTHYHO y PO3rNAAyBaHil cuTyanii
Mae Miclie KlacHyHa NpaBOBa HEBU3HAUCHICTb, 3@ SIKOI 3BEPHEHHS J0 Pi3HUX
CHoco0iB 1 METOJIB TIIyMayeHHs 3aKOHOJABCTBA JIO3BOJIAE JIHTH PI3HUX
BUCHOBKIB IOZI0 PO3B’SI3aHHSI TUX YW IHIIMX ITUTaHb HOT'O 3aCTOCYBaHHS.
CyTbh 3araaHoi anpTepHaTHBHOI mo3wuiii (i 0OCTOIITH TaKi JAOCIITHHUKH,
sk I'. AmicimoB, P. babanmm, B. Bypnin, M. ['mo6a, K. 3axos, I'. 3eneHos,
O. Kpama, B. Haspompkuii, €. ITucemencekmii, T. Crytipka, M.-M. Snunina
Ta iH.) 3BOJIUTHCS J0 TOTO, II0:

1) u. 2 ct. 75 KK mependagae MoKIUBICTh 3BIIBHEHHS Bifl BiIOYBaHHS
MOKapaHHs JIMIIE 3 ypaxyBaHHSIM MaTepialbHO-NPABOBUX OOMEXKEHb, 0
SIKMX HAJICKHUTh 1 3abopoHa 3actocyBanHs Iiel crarti KK mo ocib, ski
BYMHWIM KOPYNLiHHI KPUMIHAJIBHI TNPaBOMNOPYLIEHHS 1 KpUMiHAIBHI
MPaBOIOPYILEHHS, OB’ 53aHi 3 KOPYIILI€IO;

% 3pinpHEHHs 0COOH Bij BinOYBaHHS IOKAPAHHA 3 BUIPOOYBAHHAM BCyIEpeu
mpunucaMm 4. 1 cr. 75 KK crmoTBoproe 3MicT 3axOiB, BXKUTHX 3aKOHOJABIEM IS
NOCSITHEHHST METH aHTUKOPYIMIIIHOI MOJNITHKM, Lijeil MoKapaHHs 3a KOPYMI{iHHI
nmpaBoNopyIIeHHs, cynepeunts 3aBaanHsiM KK (ct. 1), He BiamoBimae 3aBaaHHAM
kpuminansHoro npoBamkenHs (ct. 2 KIIK), i 3a cBoiM 3MicTOM € HOpyLICHHSM
npunuciB cr. 19 Koucrutynii Ykpaimm (muB.: AmnicivoB I'M., ®omin C.b.
Oco0mmBOCTi yKJIafeHHs Yroad IpO BH3HAHHS BUHYBATOCTI y KPHUMIHAIBHOMY
MIPOBaKEHHI PO KOPYIIIHHI IPAaBOMOPYIICHHS. YKkpaincbka KpUMIHATbHA 10CMUYIs
6 ymoeax eiunu : Matepiaymm VIII (XXI) JIeBiBcbkoro ¢opyMy KpHMiHAIBHOT
toctuii, M. JIbBiB, 9—11 uepBHs 2022 poky / ymop. L.b. T'azpaiika-Bacwmummn.
JIeBiB : JIBJIYBC, 2022. C. 6-8.
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2) HopmH, mependadeHi B 4. 1 ta 4. 2 cr. 75 KK, cniBBimHOCATHCS
K 3arajibHa Ta crenianbHa. [Ipu npoMy y cnemiayibHii HOpMi 30epexeHo
BCi Ti BUMOTH, fIKi BCTAHOBIICH] 3arabHOI0 HOPMOIO™;

3) y u. 2 cr. 75 KK 3akoHOzaBelb HE CTBOPIOE HOBOT'O BHY 3BUIbHEHHS
Bijl BiIOyBaHHS IOKAapaHHs, a JIMIIE JeTali3ye HasBHHUH, periaMeHTOBaHHUN
y 4. 1 miei crarti. [Tommpena cyioBa npakTika (30Kkpema Ta, sika MOCIIiI0BHO
dopmyerses BAKC?®) 3acTocyBaHHs 3BilbHEHHS Bijl BiIOyBaHHS NOKApaHHS
3 BUIPOOYBaHHAM OO ©0cCi0, fKi BYMHWIA BKa3aHi KPUMIHAJbHI IIPaBO-

» B omgHomy 3 BHpOKiB BAKC HaBOIMTBCS CIPOCTYBAHHS TAKOTO CITiB-
BiZIHOLICHHS. [meThcsi mpo Te, 10 3arajbHa HOpPMa MpaBa CIIiBBiIHOCHUTHCS 3i
CIELIaTbHOI Y B3a€EMO3B' 3Ky K «pig — Bua». CremiagbHa HOpMa XapakTepH-
3y€Thesl MOXITHUM XapaKTepoM IOAO 3arajbHOi, sIka PETYIIoe KOHKPEeTHY chepy
npaBoBifHOCHH. KpuMiHanbHUN TIporiec po3pi3HSA€ 3arajlbHUM HOPSTOK PO3TIBITY
KPUMIHAIPHOTO NPOBA/UKEHHS Ta OCOONMBI MOPSIKH, cepell SKHX, 30KpeMa,
KpUMIHAJIBHE TIPOBAa/PKCHHS Ha IIACTaBI YroJ, TOPSAOK 3HiHCHEHHS SKOTO
pernamentoBanuii rnasoto 35 KIIK. Y. 2 ct. 75 KK 3acTOCOBYETBCS BHUKJIIOYHO 10
LBOT'O OCOOJIUBOTO MOPAAKY, IIPO L0 CBITUMTH i1 Oe3mocepeqHiii 3MiCT Ta 3a3HaUYCHHS
y Hilf yMOB, 3a SKHX CyA Ma€e mpuitHATH pimeHHs. CHiBBiJHOLICHHS K 3arajbHOI Ta
cneniarbHOi HOpMH MikK 4. 1 1 4. 2 cr. 75 KK HeMae, OCKIJIbKHM BOHU PETYIIOIOTH
pi3HI TIOpSIKH pO3MIISAY KPUMIHATLHOTO NPOBa/LKEHHS. Ha KopHcTh Takoro
BUCHOBKY CBIJTYHUTH JyOIOBaHHS OJHI€T 3 yMOB 4. 1 (CTOpOHAMH YrOJH y3TOJKEHO
MOKapaHHS y BHII BHIPAaBHHX POOIT, CIy)KOOBOTO OOMEXKEHHS IS BIHCHKOBO-
ciyx0O0BIIiB, 0OMEXKEHHs BOJIi, TT030aBICHHS BOJII HA CTPOK HE OiJblIe I’ SITH POKIB)
y 4. 2 ct. 75 KK. Sk6u Bci Bumoru 4. 1 cr. 75 KK mommproBanuch Ha BUTAIKH,
nepenbadeHi 4. 2 wiei crarti, T He OyNI0 O MOTPEeOH y YaCTKOBOMY TIOBTOPEHHI YMOB,
3a SIKUX 3aCTOCOBYETHCS 3BUTBHEHHSI BiJ BiIOYBaHHs MOKapaHHS. 3 IIbOTO BUILIMBAE,
mo 4. 1 cr. 75 KK mommproeTscs Ha 3aranbHHI MOPSIOK PO3TIAY KPHMIiHAIEHHX
mpoBaJkeHb, a 4. 2 miel crarti KK 3acTocoByeThCs 1O OCOOIMBOTO MOPSJIKY.
BinmosinHo, 3a3HaueHi KPUMIHANBHO-IIPABOBI HOPMH HE CHIBBIJHOCATBHCS OJHA 3
OJIHOIO 32 XapaKTepOM «pil — BUA» (AMB.: BUPOK BHIOT0o aHTHKOpYMIiHOTO CymIy
Bix 22 TpaBus 2022 p. y cnopaBi Ne 487/4428/16-x. URL: https://reyestr.
court.gov.ua/Review/104451880 (mara 3Bepuenns: 20.06.2023).

%6 BusBnserscs, mo 3a dac icuyamHs BAKC BHHIC MOHAX CTO BHPOKIB, 3 SKHX
moHayx 30 Ha mincrtaBi yroj mpo BU3HaHHA BUHYBarocti. [Ipu mpomy cymini BAKC mo-
pi3HOMY IHTEPHPETYIOTh 3HAUECHHS CYCIUIBHOTO IHTEpECy, OCKUIBKH Ii¢ ONiHOYHE
MOHATTS: JEAKi CyIUll BIOIITOBXYIOTHCS BiJl OUIKYBaHb CYCIIJIGCTBA, TOOTO 4M Oyme
PpiIICHHSI, sIKe BOHU YXBaJIATh, BINOBIIATH 3alIMTaM TPOMAJISH; iHIII — Bi HAHCKOPIIIOTo
PO3B’s3aHHS CIpaBW MPH MiHIMATBHUX BHTpaTax [ep)KaBHUX pecypciB, MOTpeOu
PO3KPHUBATH iHILII KpHMiHAJIBHI PABOMOPYIIEHHS TOLIO. Taka HeOJHOPIIHICTD ITiIXO/IIB €
JIECTPYKTUBHUM (PAKTOPOM TIPHU 3aTBEPKEHHI YToJl, TOMY ITOTPiOHO yHi(iKyBaTH CyIOBY
NIPaKTUKY B I[IH YacTWHI, a/pke caMe BIJCYTHICTH 3a0e3IeUeHHs] CYCIUIBHOTO iHTepecy
B Oinbmocti  pimeHs BAKC crae onHi€0 3 KIFOYOBHX TIACTaB UL BIZIMOBH
B 3aTBEpKeHHI yroau 3i cmincrBoM (muB: Jemuyk I1., Tkagyx A. Uu gac TOMOBIISITHCS:
teHneHnii BAKC momo ykmameHHs yron |y —KopymidHmx —cmpaBax. URL:
https://justtalk.com.ua/post/chi-chas-domovlyatisya-tendentsii-vaks-schodo-ukladennya-
ugod-u-koruptsijnih-spravah (nara 3sepuennsi: 20.06.2023)).
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MOPYLICHHS, XapaKTePU3YeThCs SIK Taka, II0 HE MAa€ IIif COOOI0 HaJeXHUX
NPaBOBHX IIiJICTaB;

4) ct. 474 KIIK He Hajae cymy NMOBHOBaXXEHb Ha 3aTBEPKEHHS Yroau
PO BU3HAHHS BUHYBATOCTI, MOJOXEHHS SIKOI Nepe10a4aloTh 3BUIHEHHS BiJ
BiZ0yBaHHS IOKapaHHs 3 BUIPOOYBaHHIM OCOOHM, SIKa BUMHWIIA KOPYIIiiHE
KPUMiHAJIbHE TIPABOIOPYIICHHS " .

Tak cramocs, 1O y JOBroovikyBaHii mocTaHoBI Bemukoi Ilamatu
BepxoBHoro Cyﬂy28 HE MICTUTBCS BIAMOBiAI HAa aKTyallbHE MaTepiaibHO-
MpaBOBE NHTaHHA TPO TPABOMIPHICTE  3BUIBHEHHS  KOPYHIIOHEPIB
Bif BiOyBaHHS MMOKapaHHs 3 BUIIPOOYBaHHAM Ha ITiICTaBi yroJ PO BH3HAHHS
BUHYBATOCTi. Y Miif TOCTaHOBI 3pOOJEHO BHCHOBOK IIPO BiJCYTHICTH MpoOIIe-
CyalbHOI MOXUIMBOCTI BHPIIIUTH OKpecieHy KacamiifHuM KpuUMiHAIEHIM
cynom BepxoBroro Cymy mpobmemy 3actocyBanHs cT. 75 KK (kacamifine
NPOBA/DKEHHS 3aKpHUTe 3 (pOpManbHHUX MIJICTAaB MPHU TOMY, IO MOXJIMBICTH
NpOIrHOpYBaTH «OYyKBY» TPOLECYaIbHOTO 3aKOHY BHIUIMBaE 3icr. 129
Koncruryii Ykpainu, BIAMOBIIHO 10 SKOT CYIJs, 3MIHCHIOYN MPABOCY LIS,
KePYEThCs BEPXOBEHCTBOM mpaBa’ ). Bemuxiii ITanati Bepxosroro Cyiy, sk

27 CaMe Taka TO3WIisA 3HANILIA BiGHTTS, HAampWKIax, y mocranosi Kacamiii-
HOro KpuMiHanpHOro cyny Bepxosuoro Cyamy Bim 27 Bepecus 2021 p. y copasi
Ne 234/1940/20 (URL: https://reyestr.court.gov.ua/Review/99926673 (nata 3BepHEHHS:
20.06.2023). IIpuyomy mikaBo, IO, SKIO B CYAOBHX PIMICHHSX, HAa ITJCTaBi SKUX
0co0y OyIlo 3aCy/DKEHO 3a CYKYITHICTIO 3JI0YHHIB, mependavyeHux 4. 3 cr. 185 1 u. 1
ct. 369 KK, dirypysana 4. 1 cr. 75 KK, To y 3raganiii mocranosi KacauiitHoro kpumi-
HajibHOTO cyny BepxoBHoro Cymy kareropudHo (i HEKOPEKTHO) CTBEPXKYEThCS, IO
3BUIBHEHHS 3aCy/DKCHOTO Bifg BigOyBaHHSA TMOKapaHHS 3a BUMHEHHS 3JI0YMHY,
nepen6aderoro 4. 1 cr. 369 KK, na mixcrasi ct. 75 nporo Konekcy (6e3 yrounenss ii
YaCTHHM) € HENPaBWIBHHM 3aCTOCYBaHHSM 3aKOHY YKpaiHH INpO KpUMiHAIbHY
BI/IMIOBIJJIbHICTh. 3TOIOM B OIJISAAI CYAOBOi MPAKTHKUA BXKE Yy BHIVIAI MPaBOBOT
no3uwii, Oyno Oe3amessIiifHO 3asBIICHO, [I0 BYMHEHHS O0CO00I0 KOPYILIHHOTO
KPUMIHAIBHOTO TPaBOMOPYILEHHS, mependadeHoro, 3okpema, 4. 1 cr. 369 KK,
YHEMOXJIMBIIIOE 3BUIBHEHHS 11 BiJ BiIOYBaHHS MOKapaHHS 3 BUNPOOyBaHHSIM (CT. 75
KK) HaBiTh y pasi IpU3HAYEHHsS OCTATOYHOrO MOKapaHHS CYAOM 3a CYKYIHICTIO
KPUMiHAJBHUX MPABONOPYIICHB, OJHE 3 SIKUX € HEKOPYMI[iHHUM (auB.: Orsi cyaoBol
npaktuku KacamiifHoro kpuMiHaigbHOTO cyay y ckiaai BepxosHoro Cyny (akTyansHa
npaktuka). Pimenns, BHeceHi no €JIPCP 3a Bepecenr 2021 poky. C. 19-20.
URL: https://supreme.court.gov.ua/userfiles/media/new_folder for uploads/supreme/
09 2021 Oglyad KKS.pdf (nara 3Bepuenns: 20.06.2023).

% Tocranosa Bemukoi Ilamatu Bepxosroro Cymy Bim 29 Gepesus 2023 p.
ycopaBi Ne 947/10464/21. URL: https://reyestr.court.gov.ua/Review/110428154
(mata 3BepueHHs: 20.06.2023).

% Sk sBaxae wien HKP npu Bepxosromy Cyni K. 3anos, KIIK He nepentauae
IPSIMHX TACTAB JJIsL OCKap>KeHHs BUPOKY CYAy IepIIoi iHCTaHIIT Ha MiACTaBi yroau
PO MPUMHUPEHHS ab0 PO BH3HAHHS BHHYBATOCTI, SIKUM 3BUIBHEHO BiJ BigOyBaHHS
HOKapaHHA 0co0y, 110 BYNHUIIA KOPYILilHE KpUMiHAIbHE NpaBonopyieHHs. OqHaKk
y IBOMY BUIAJKy OCKAap)KCHHS MOXIIMBE HIIIXOM 00yMoBieHoro y 4. 6 ct. 9 KIIK
3BEPHEHHS JI0 3arajlbHUX 3acajl KPMMIHAJIBHOTO IPOBA/KEHHS, OJHIEI0 3 SKHX €
BEPXOBEHCTBO TIpaBa.
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3a3HAYMIIM 11 OKpeMi WIeHH, 3 OrJIsAy Ha HeoOXimHICTh 3a0e3nedeHHs
PO3BUTKY TpaBa Ta (POPMYBaHHS €IMHOI MPaBO3aCTOCOBHOI MPAKTHKH, CIij
Oymo 3poOWTHM BHCHOBOK MmIOA0 BiamoBigHocti BuMmoram KK  yromm
PO BU3HAHHS BUHYBATOCTI Y KPUMIHAILHOMY HPOBaJDKEHHI PO KOpYIIiiHEe
KpHUMiHaJIbHE NIPABONOPYILEHHS, OJJHIEIO 3 YMOB SIKOI € 3BUIBHEHHS 0COOH BiJl
BiIOYBaHHS OKAPaHHs 3 BUMPOOYBAHHSM Ha TrizicTasi cT. 75 KK*'.,

Skmo norogauTHCh 13 po3poOHUKamu noctaHoBu KMY Ne 220 y motpi6d-
HOCTI 3aKOHOJIABUOTO BPETYJIIOBAHHS IMTAHHS PO MOXKIMBICTH 3BUIBHCHHS
BiZ BiOyBaHHS TIOKapaHHA 3 BUMNPOOYBAaHHSAM Y pa3i YKJIaAeHHS Yroa Mpo
BU3HAHHA BHHYBATOCTI Y KPHMIHAIBHUX IPOBA/KECHHAX MO0 KOPYMIIHHKX
KPUMIHAIFHAX TPaBOIIOPYIICHB, BigHeceHWX a0 mincmimHocti HABY, To
3aJIMIIAETHCS HE 30BCIM 3pO3YMUTHM Te€, YOMY y BiATIOBITHOMY 3aKOHOIIPOEKTI
HE IOBMHHO ITHCS 1 TPO KOPYIIiHHI KPUMiHAIBHI TPABOIOPYIICHHS, HE
BijHeceHi mo mipcmizHocti HABY, 1 mpo KpuMiHaibHI NpaBONOpPYLICHHS,
moB’si3aHi 3 Kopymijiero. [lo3HaueHy mpoOiieMy BapTO BHUpINIYyBaTH Ha
3aKOHOJJABUOMY PiBHi, IPOTE HE (pparMeHTapHO, a KOMIUIEKCHO i BUBa)KEHO.

[Mpobnema KpUMiHANBHO-NIPABOBHX 3acO0IB MPOTHAIT KOPYMIii TiCHO
NOoB’s3aHa 3 (PEHOMEHOM 3a0XOYCHHsS y KPUMIHAJIBHOMY TIpaBi, M SIKMM
3a3BUYall PO3YMIIOTh CTHMYJIIOBaHHS IO3UTHUBHOI (COILialbHO-KOPHCHOT)
MOCTKPUMIHANBGHOI TOBENIHKHA OCOOW, sKa BYMHWIA KpHUMiHaJbHE IIPaBoO-
NOPYIICHHS 1 KPUMiHAJbHO-NIPABOBE OOTSDKCHHSA JUIL SIKOI Y 3B’SI3KY
i3 32a3HAYCHOI0 TIOBEIIHKOIO YCYBa€ThCA ab0 MiHIMI3yeThCS. THITOBOIO
320X04yBANBHOI0 (KOMIIPOMICHOI0) HOpMOK0 € 4. 5 cr. 354 KK*'| sxa
3aKPITUTIOE CTICI[IAIbHIIA BUJT 3BIJIBHEHHS BiJl KPUMiHAJIBHOT BiJTIOBIAATLHOCTI
1 3riiHO 3 5IKOIO 0co0a, sKa 3ampoloHyBana, Moodilsia abo Hanmama HB,
3BUIBHSIETHCS BJI KPUMIHAJIBHOI BiJITOBIAAIBLHOCTI 32 3JI0YMHH, IependadeHi
crartsimu 354, 368-3, 368-4, 369, 369-2 KK, sKmo micias MpOmO3uILi,
o0insHkK un HananHs HB BoHa 1o oTpuManHs 3 iHIIMX jkepen iHdopmarii
PO LISH 37I0YMH OPTraHOM, CITy:KO0Ba 0co0a SKOTO 3TiHO i3 3aKOHOM HaJliicHa

3 Oxkpema nymxa cynmiB Bemukoi Ilamatm Bepxosoro Cymy y chpasi

Ne 947/10464/21. URL: https://reyestr.court.gov.ua/Review/110368006 (nata 3BepHEHHSL:
27.06.2023).

3! @opmanshe (mpumitka cr. 45 KK) i, ToNOBHe, 3MiCTOBHE HANAHHS 3IIOUHHY,
nepenbauenomy cr. 354 KK «Ilinkyn mnpauniBHUKAa MHiANIPUEMCTBA, YCTAaHOBU YU
opraHizaiii», CcTaTycy KOPYNIIHHOTO, O3HAKM CKJIaJiB SIKOTO 3HAYHOIO MipOIO0
30iraroThCsl 3 O3HAKAMH BiJMOBIHHUX CKJIAJiB 3I0YHHIB y cepi cayKO0BOi AiSUTBHOCTI
Ta npogecifiHoi MisIBHOCTI, NOB’S3aHOI 3 HANAHHAM ITyOIIYHHX IOCIYT, BKasye Ha
JIOLUIBHICT TepeHeceHHst 1iel crarTi 1o po3airy X VII Ocobmusoi wactuan KK (qus.:
Hynopos O.0., Kuruuii O.0., 3amos K.II. Ta in. Kopynuiiini cxemu: ix KpuMiHaibHO-
npaBoBa KBautiikamist i gocynoBe poscmimyBanusa / 3a pen. M.I. Xasponroka. Kwuis:
Mockanenko O.M., 2019. C. 112). Taky x mnosumito obcroroe B.Komap (aus.:
Komap B.B. IToHATTS Ta BUIY MiAKYITy 32 KPUMIHAJGHUM 3aKOHOJABCTBOM YKpaiHHU :
JiC. ... Kau. opua. Hayk: 12.00.08. Oneca, 2020. C. 196-197).
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MIPaBOM TIOBIIOMJIATH TIPO TiI03pPY, JOOPOBLILHO 3asBHIA MTPO TE, IO CTAIOCH,
TaKOMy OpraHy Ta aKTHBHO CIpHUsUIa PO3KPUTTIO 3JI0YMHY, BYMHEHOTO
ocoboro, sika ozieprkana HB abo npuiiHsiia i npono3uiito 4u oOIIsHKY.

KopymmiiiHi 310unHM, TOB’s3aHi 3 HajaHHAM Ta oxepxaHHsM HB,
3a3BUYail MalOTh NPUXOBAaHMH Ta Y3rO/PKYBaJbHUH XapakTep, TOMY Mae
OyTu CTBOpEHE 3aKOHOAABYE MiIPYHTSI IS CIIIBIpalli OJHI€T 31 CTOPiH Takoi
«yrozu» 3 MPaBOOXOPOHHUMHM OpTaHaMHM i PO3PUBY KPYrOBOi MOPYKH, sKa
00’eHye cy0’€KTiB KOPYMIIIHUX 3709YMHIB. Y IOMY i moTpiOHO BOayaTn
npu3HadeHHs (Miciro) 4. 5 ct. 354 KK sk 320X09yBaIbHOI HOPMH, IO BiATIO-
Bi/la€ I’ ATHOM 3raJaHNM Y Hiil KPUMiHATBHO-TIPABOBHM 3a00pOHAM ",

VY mpoekti HOBoro KpnMmiHaimbHOTO KOIEKCY Vkpainn® (mam — mpoexr),
PO3POOHUKH SIKOTO BiAMOBISIFOTBCSI BiJ] «IIOABOEHHS» TaKUX 3HAYHOIO
MIpOIO MiJBrOBUX KPHUMIHAJIHHO-TIPABOBUX IHCTHUTYTIB, SK 3BUILHEHHS BilX
KPUMIHAJBHOT BIiJNOBIJaNbHOCTI 1 3BUIBHCHHS BiJ IMOKapaHHS Ta HOro
BinOyBaHHS, aHaIoroM (HacTynHUKoM) 4. 5 cT. 354 KK € migcraBu BBaXKaTtu
4. 9 c1. 3.4.2, 3riiHO 3 KO0 HE NPU3HAYAETHCS TIOKApaHHs 0CO01, 100 SIKOT
Manmu wmicue nepenbadeHi KK mpoxaHHs HagaTH HEMPaBOMIPHY BHIOJY
yy BumaranHs HB Ta ska nHamana HB, sximo BoHa crpusiia pO3KpUTTIO 4
PO3CIIIIYBaHHIO 3JIOYMHY IOJO OCOOHM, sIKa MPOCHia HagaTh 4M BUMarajia
HB. Cmpobyemo 3’sicyBaTH, B IMOJIOKEHHI SKOTO — YHHHOTO a00 MOTEHIIii-
HOTO — 3aKOHY 3HAXOAWTh BINOWTTS BIANIMIMKA BapiaHT KPUMiHAIBHO-
IIPaBOBOTO 320X0YEHHS KOPYIIIIOHEPIB.

3akpimmoroun B OcoOmmBiii  wactmHi KK  ymMOoBH  3BiNBHEHHS
BiZl KpIMIHAIBHOT BiIOBINANFHOCTI MPH TO3UTHUBHIA MOCTKPUMiHANBHIN
MOBE/IIHITI, 3aKOHOIABEIlb HE JOTPUMABCSI Oy/b-IKO1 CUCTEMH, HE BUKOPHUCTAB
MOXJIMBOCTI C(OPMYJIIOBATH 3arajbHi HOPMH PO 3BUIBHEHHS MPH OKPEMHUX
TUIOBUX MPOSIBAX MOCTKPUMIHAILHOI NOBEIIHKU. Y 3B’SI3KY 3 UM Y JiTepa-
Typi BHCJOBJICHO AyMKY MpO JOLUIBHICTH BIAMOBU BijJ mepeadadeHux
B Oco0nuBiit yacturi KK BHiB 3BUIBHEHHS BiJi KPUMIHAIBHOI BIAMOBIIab-
HOCTI TP BYMHEHHI OKPEMHX 3JIOYMHIB (Ha CBOTOJHI — KPHUMIHAJIBHUX

32 Henoriunoo € BincyTHicTs y u. 5 cr. 354 KK BKasiBku Ha ct. 369-3 KK «IIpotu-
NIpaBHUH BIUIUB Ha Pe3yJbTaTH OMIIHHNX CIOPTUBHUX 3Maranby. Y IOPUIHIHIN JTiTe-
parypi BHCYBA€ThCSl KOHCTPYKTHBHA IIPOTIO3HIIS MOMIMPHUTH 3BUIBHEHHS BiJ| KPHUMi-
HaJbHOI BIiAMOBIZANBHOCTI 32 AKTUBHHUW IMiAKYN 33 MO3MTHUBHOI MOCTKPHMIiHAIbHOT
MOBEAIHKH Ha BHUITAJKH aKTHBHOTO MiAKymy, mepenbadeni crartsimu 160, 369-3, 386
KK (muB.: Yepnera }0.O. BigmopiganbHIiCTh 3a MiAKYN 32 KpUMiHAIGHUM IPaBOM
VYxpainu : guc. ... Kaua. opul. Hayk : 12.00.08. JIeBis, 2019. C. 19, 176).

3 Mpoexr Hooro KpuminanzbHOro Kkojexcy — Ykpainm  (CTaHOM — Ha
19.05.2023 poxy 3 BpaxyBaHHSIM pPEKOMEHMAII{ JIHTBICTUYHOI EKCHepTHU3M Ta
OKpeMHX  3ayBaKeHb  HaIiOHAIBHUX 1 3apyObkumx  ekcmepriB). URL:
https://newcriminalcode.org.ua/upload/media/2023/05/19/kontrolnyj-tekst-proektu-
kk-19-05-2023.pdf (nata 3Bepuenns: 20.06.2023).
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MIPaBOMIOPYIIIEHb) 1 3akpituteHHs (yHi(iKaiio) yMOB TaKOTO 3BiJIbHEHHS
B OJIHili HOpMi, po3mieHiii y 3aranbHiit uacTuni KK,

CraBnsun Wi CyMHIB CIYIIHICTh i€l NPONO3MLII, s IHuCaB, IO
npoOJIeMaTHYHO YSIBUTH OJIHY KpPUMIHAIBHO-TIIPAaBOBY HOpMY, ska O
yBiOpana B cebe Bce pi3HOMAHITTS CHUTYyallii, nepeadadyeHnx TenepimHiMu
320X04yBaJbHUMH (KommpomicHuMmH) HopMmamu OcoOmuBoi uyactuam KK
Ha kurrant 4. 5 cr. 354 KK. HaBpsn un Boactbest Tak yHi(iKyBaTH OIMCaHHS
BiNOBiTHOI O3UTHUBHOI, TOOTO Oa)kaHOI IS CYCHIJIBCTBA TOBEAIHKH, 1100
HE BTPAaTHTH NpPH IHOMY BaXKJHBI 3MICTOBHI MOMEHTH, aJKe YMOBH
3BUTPHEHHA BiJl KPUMiHAJIBHOI BiNMOBINANBHOCTI, PETIAMEHTOBAHOTO
OcobmuBoro yactuHOO KK, (QOpMymoThCs MO-pi3HOMY 3 ypaxXyBaHHSIM
cnenuiKM TOTO YH iHIIOTO KPUMIHAJIHHOTO MPaBOIOPYIIECHHS i KOHKPETHO1
MeTH, SIKO{ IparHe AOCSATHYTH JepxkaBa (YCYHEHHS CYCIIUIBHO HEOe3NeuHUX
HACJIJIKIB, OTpUMaHHs iH(popManii, HeoOXiAHOT AT PO3KPUTTS BUMHEHOTO
KPUMiHaJILHOTO TPaBOIOPYIIEHHS, NONEPEPKEHHSI BUNHEHHSI HOBUX KPUMi-
HANBHO MPOTUIPABHHX IMOCATAaHb TOMO) . CYroIOCHO BHCIOBJIIOETHCS
I1. XpsniHChKUH, CTBEpMKYIOUH, IO YHi(iKamis creuialbHUX Pi3HOBHIIB
3BUTPHCHHS BiJl KPUMIHAJIBHOI BiJANOBINANBLHOCTI MpPU3BENEC JO HEBH-
MPaBIAHOTO 1 HEMOIUIHLHOTO 30UIBIIICHHS 0COOIMBHX MOJOXKCHD Y 3araibHii
gactuHi KK, ix HemmomipHOi neTamnizamii i He Oyxe BiANOBINaTH BiTYH3HIHUM
TPAMIIAM KPHMiHATBHOTO 3aKOHOTBOPCHHS ..

3wmict cT. 3.4.2 mpoexTy (ii Ha3Ba — «Henpu3HaueHHs MOKapaHHS Y 3B 3Ky
3 TIO3UTHBHOIO TOBEMIHKOIO OCOOM TMicis BYWMHEHHS KPHMiHAJIBHOTO
MIPaBOIIOPYIICHH») HAOYHO JEMOHCTPYE Te3y MPO MapHICTh (HepealbHICTbh)
yHi(iKaIii aHaJli30BaHOI0 KPHUMIHAIBLHO-IIPABOBOTO 3a0XOUeHHs, 00, Kpim
3araJIbHOTO TOJIOKEHHS NP0 HENPH3HAYeHHs IOKapaHHs 0co0i, sika BIIepIe
BUYMHMIIA MIPOCTYIIOK 200 3704nH 1-3 cTyneHst TSHKKOCTI (Y pasi IpUMHPEHHS
3 IOTEpNJIOI0  0CO000), y 3rajaHiii crarTi NpoekTy (QIrypyroTs croemu-
¢biuHi yMOBM, 3a SIKMX NOKapaHHS (Ha WiJACTaBi Yroay PO CIIBIPALIO)
He IPU3HAYaTUMEThCSl 0COo0i, sika Oyjla YYaCHMKOM OpraHi30BaHOi TIpyIiH,
3JI0YMHHOI OpraHi3anii, He3aKOHHOTO 30pOoiHOT0 (hOpPMyBaHHS, CIIPHUsIa HOTO
CTBOPEHHIO 4M (PyHKI[IOHyBaHHIO, TEPOPHCTUYHOI Tpyny abo BUMHHIIA OJHE

3* TMepcrieKTHBHI HAIPAMIE MO PeOPMYBAHHIO KPUMIiHATbHOT J0CTHIT B Y kpaiHi
(mo wmarepianam Hapobox HamioHanpHOI KoMicii i3 3MiIHEHHsS JAeMOKparii Ta
YTBEp/UKEHHS BEPXOBEHCTBA NpaBa). Kpuminanvhe npaso Yrpainu. 2006. Ne 8. C. 38.

33 3aragpHOTEOPETHYHI, aAMIHICTPATHBHO- T4 KPHUMIiHATBHO-IIPABOBI OCHOBH
KOHIIETITyaJli3alil aHTUKOPYIIiHHOI peopmu B YKpaiHi: KOJIeKTHBHa MOHOTpadis

0% /
0.0. Aynopos, T.O. Konomoerns, C.M. Kymmnip, O.JI. MakapeHKOB. 3aOpixkKs :
I'enbBeTnka, 2019. C. 404—405.

3% Xpsmincekuit I1.B. 320X0uyBalnbHi HOPMH Y KPUMiHAIBHOMY 3aKOHOJABCTBi

VYkpainu : MoHorpadis. Xapkis : Xapkis opuauunuii, 2009. C. 247.
e
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13 TAKUX KpUMiHAJIBHUX MPABOINOPYIIEHB, SK: MIMUTYHCTBO; iHAHCYBAHHS
MOJIITHYHOT MapTii abo mepenBuOOpHOI aritanii um aritauii pedepenaymy,
(iHaHCyBaHHS Tepopu3My abo (iHAHCYBaHHS 3JI0YMHY NPOTH AEprKaBHOL
Oe3neKku; BUPOOJICHHS, BUTOTOBJICHHS, NpHUI0aHHS, 30epiranHs, nepe-
MileHHsT a00 BHUKOPHUCTAHHS BIJIOBIMHOTO MPEAMETa; BUPOOJICHHS,
BUTOTOBJICHHS, NMpUA0aHHs, 30epiraHHs Yu MEpPEeMillleHHs NICUXO0aKTHBHOT
PEYOBMHHM; YXWIEHHS BiJ crulaTh abo HecIulaTa BiATOBIJHHMX IUIATEXKIB;
HagauHs HB; ydacte y KoHQIIKTI Sk HalMaHII, aHTHUKOHKY-PEHTHI
Y3rOJDKEHI Iii.

Y BUCHOBKY HAaIliOHANBHUX EKCIEepPTiB Ha MPOEKT, KPiM BHCYHEHHS
KOHKPETHUX PEKOMEHJAlii MO0 MOJNIMIICHHS OKPEeMHX YacTHH CT. 3.4.2
MIPOEKTY, BUCIIOBIIIOETHCS TyMKa TIPO Te, 10 cepa KpUMiHaIbHO-IPaBOBOTO
3a0X0YEHHS y CIOCi0 HENpU3HAYCHHS MOKapaHHA MOTpeOye IOCHICHHS.
30KkpeMa, BHHHMKA€ CYMHIB y TOMY, YM IOBHO ISl CTaTTs OXOIUIIOE BCI
JIOPEYHI BUIA/IKM BUMHEHHS KPUMiHAJIbHUX MPaBONOPYILIECHb, 32 SIKI MOXKHA
BIZIMOBHUTHCS BiJl MPU3HAYEHHS TOKapaHHs. Hampukian, BYMHEHHS Takoro
3JI04MHY, SIK KojlabopaliiiHa AisIbHICTh, MOTPEOye BCTAHOBJICHHS OKPEMOi
MIJICTaBU U1l HENPU3HAYCHHS MIOKapaHHS 3 METOI0 3a0XOYEHHsS MOBEAIHKU
KoslabopaHTIiB, sika O cHpusia BHUSBICHHIO OUIBII TSOHKKUX 3JI0YMHIB,
BUMHEHHX OKYIAHTAMHU" .

Crnin nmojaty, IO TPOMOHOBAaHE PO3POOHMKAMHU IPOEKTY PO3MIIICHHS
cnenn(igHIX 3a0X0YyBAIFHIX TPHITHCIB, PO3paxOBaHUX HA KOHKPETHI BUAM
KPUMiHaJBHAX TIPABOIOPYIICHb, y CTaTTi 3arajbHOI YacCTHHH IOTaHO
Bimi0’eThcs Ha iHPOPMATHBHOCTI KPUMiHAJIBHOTO 3aKOHY (1 JUIS TPaBHUKIB, i
JUISL IOTEHIIHHUX TOPYIIHHUKIB KPUMIHAJIBHO-IIPABOBUX 3a00pOH), MOTPeOy-
BaTUME JOJAaTKOBUX 3yCHIb ILIOM0 HOro TiyMadeHHs. I MOpIBHSAHHA:
ct. 354 KK wMicTUTh HHM3KY YHIBEpPCAIbHUX IIOJIOKEHb, SIKI CTOCYIOTBCS
3aKOHO/IABUOTO ONMCAHHS IHIIMX KOPYILIMHUX 3JI0YMHIB 1 3BUIbHEHHS
BiJl KpUMIHAIBHOT BIAMOBIZATBHOCTI 3a 11X BumHEHHS (4. 5 cT. 354,
NYHKTH 3—5 mpumitk g0 wiei crarri). lle Tak caMo HEraTMBHO YHMHOM
BIUBace Ha iHpopmatuBHicTs KK y wacTuHi pernmamenTartii BiqmoBifaIbHOCTI
3a BKa3aHi 37104nHH i Ha BuKoHaHHs KK 3amo6ixuoi pyHKiii*.

Sx GaunMo, TIPOEKT He MpOocTo He ycyBae mer Hemonik KK, a pobuts
KpUMIHAJBHUKA 3aKOH IIe OUTBII «BY3bKO(MAXOBUM» 1 HE3pYyYHHM IS

37 BHCHOBOK HAIOHANBHHX KCIICPTiB Ha MPOEKT KPHMIHAIBHOTO KOIEKCY
VYkpainm  (koHTpodbHUET  TekcT cranom Ha  30.01.2023 p.). URL:
https://newcriminalcode.org.ua/upload/media/2023/03/16/vysnovok-natsionalnyh-
ekspertiv.pdf (nara 3Bepuenns: 20.06.2023).

Kopynmiiiai cxemu: iX KpHMiHaJbHO-TIpaBoBa KBamiikamis 1 mocynoBe
po3cmimyBanust / 0O.0. [dymopoB, O.0. Xuraumit, KII. 3amos ; 3a pen.
M.I. XaBpontoka. Kuis : Mockanenko O.M., 2019. C. 112.
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KopuctyBadiB. Ilpudomy Iie ycBiOMIIGHHN BHOIp pPO3POOHHKIB IPOEKTY,
SKi Ha BiJNIOBIIHY KPUTHKY BUPIIIMIH HE pearyBaTu’ .

[Tpu noompaiuroBaHHI NPOEKTY MPOINOHYIO Horo cr. 3.4.2 TONMOBHHUTH
3araJlbHUM BiJICHJIBHUM TIOJIOKEHHSIM TIPO Te, IO TOKapaHHS y 3B 3Ky
3 MO3UTHBHOIO TOBEJIHKOIO 0COOM Tmiciasi BYMHEHHS KpPUMIHAJIBHOTO
MIPAaBOMNOPYIIEHHS HE NMPU3HAYAETHCS U B IHIINX BUMAJKaX, IepeadaueHux
KK, omHOYacHO pO3MICTHBIIM BHKJIOYEHI 3 Ii€l CTATTI NPOEKTY YacTH-
HU 2—-11 y «cBoix» crtarrax OcoOnmBoi YacTHHH, SKi ONMHCYIOTh MEBHI
BHOM KpUMiHAJIBHHUX IPABOTOPYIICHb, Ha AKi 1 po3paxoBaHi BiAIOBigHI
320X04yBaJbHI IPUITHCH.

Mo crocyerbest crateit 3.4.2, 3.4.3 mNpoOeKTy, NPUCBSIUYEHUX HENPHU-
3HAQUEHHIO MOKapaHHs, TO JOIUILHO 3pOOMTH 1 Take 3arajbHE 3ayBaKCHHS.
®DakTHYHO B IX MeEXaxX MPONOHYETHCS peali3yBaTd MiAXiM, 3TiITHO 3 SKUM
KpUMiHAaJbHA BiJMOBIJAIBHICTh 3BOJAMTHCS O 3aCYIKCHHS OCOOM 3a BYH-
HeHuit 37104nH. ToOTO TPOJOBXKYE OOCTOIOBATHUCH MOJOXKEHHS NP0 IiCHY-
BaHHs TakK 3BaHOi JibepaibHOI (opMH peamizanii KpUMiHaJbHOI BiAIOBI-
JIANTbHOCTI, IKa 03HaYa€ BUHECEHHS OOBHHYBAJIHHOTO BHPOKY CYIY, & OTXKE,
3MICHEHHS JEp)KaBHOTO OCYAY 3JIOYMHLS, IO, OJHAK, HE MOEIHYETHCS
i3 IpU3HAYCHHSAM 3JIOYMHII0 Oyab-sikoi Mipu mnokapanus. [Ipu upomy
B OCHOBY PO3pOOJIEHHS MPOEKTY MOKNaaeHi Taki racia, sk «KK — ultima
ratio», «maiOyTHii KK Mae Oyt «MaleHBKHM, aje CyBOPHUMY, «B OCHOBI
HE BiJllJIaTa, a JIOCSATHEHHS COLIaNbHOI CIPAaBEAJIMBOCTI Ta BPETyJIIOBaHHS
comianbHUX KOHQUIIKTIBY. llikaBo, Tpo sAKi JKOPCTKICTH 1 COIambHY
CIpaBeUIMBICTE MOXE HTHCS, SIKIIO oco0a, ska BYMHWIA 3704MH (TOOTO
HaOLIBII HETaTHBHE, CEPHO3HE MOCSATAaHHS 3 YCIX MOXKJIMBHX JENIKTiB),
y MeXax KpHMiHAJIbHOI BiANOBiZAIBHOCTI 3/4aTHa 3a3HABATH  JIMIIC
3acykeHHA? Y camMoMy (aKTi Ipu3HAUYEHHS KOHKPETHOTO BUAY Ta PO3MIpy
MTOKapaHHs 3aKJIAJAEThCsl YUMATHN 3armo0iKHUN edekT (ocoba yCBiOMITIOE,

3% Ouinroroun nepury Bepcito 3araibHOI YaCTHHH IPOEKTY, MU 3 €. IIuchbMeH-
CBKHM 3ayBaKHJIH, IO ITi/{ YaC KOHCTPYIOBAaHHS CTaTTi IPOEKTY PO HENPH3HAUCHHS
MOKapaHHS y 3B’S3KY 3 ITO3UTHBHOIO MOBEIIHKOI OCOOHM IiCiIs BYMHEHHS HEIO
37I04MHY BTUIEHO ifeto yHidikamii (Tumisamnii) KpUMiHAIBHO-IIPABOBOTO 3a0X0UCHHS
(Ha CBOTOJIHI Iie 3aranbHi Ta CHeliaJbHI BUAM 3BUIBHEHHS Bif KPUMiHAJIBHOT
BignoBiganbHOCT). Takuil migXid € 3po3yMiNMM 1 3arajoM CXBaJbHHM, aje Tpeda
OyTH CBiIOMHM TOTO, IO peawi3amis I€i igei y NPONOHOBAHOMY BHIJISAIL
norpedyBaTuMe (O0COOIMBO OJpa3y MICHs yXBaJCHHS NMPOEKTY K 3aKOHY) 3HAUHUX
KOMEHTaTOPCHKUX 3yCHJIb Ha KIITAIT TEHEPilIHIX MOIIYKiB 3a0X0YyBaJIbHOI HOPMH
(4. 5 cr. 354 KK), po3paxoBaHOi Ha YacTWHY KOPYNI[IHHUX 3JIOYMHIB (IMB.:
HynopoB O., Ilucemencekuit €. KommiekcHe pedopMyBaHHS KpUMiHAJIBHOTO
3aKOHOJaBCTBa Ykpainu. [lepmuit Baromuii kpok 3poOneHo. FOpuduunuil 6icHUK
Yxpainu. 2020. Ne 46-49).
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o i He BJAJIOCh YHUKHYTH iICTOTHHX OOMEXEHb y peaitizaiii CBOiX Mmpas i
cBO6OI), AKOT0 (e(eKTy) TBOPLI MPOEKTY BOMIKOTH He moMiuaTu .

Skmo ocoba, Ha ajgpecy skoi HaAidIIIO TpoxaHHs 4yu BuMora HB,
3BEPTAETHCS JIO IPABOOXOPOHHOTO OPraHy 3 METOK BHUKPUTTS TOTO, XTO
BUMHMB Taki Zii, a Jaji yXe 3a BKa3iBKOIO I[bOI0 OpraHy, Oepe yd4acTth
y IPOBEJICHH] BIJIOBIIHMX HEIJAaCHUX ClITUuX (PO3LIYKOBUX) Jiil, TO
MOBEJ[iHKa TaKol 0cOOM Mae PO3ILIHIOBATHCH SK iMiTaris HamanHs HB, mo
HE MICTUTHh CKJamy 3JI0YHHY, MEepeadadeHoro Ti€I0 YU IHIIOK YaCTHHOIO
cT. 354, cr. 368-3, cT. 368-4, cT. 369 abo ct. 369-2 KK, Tomy s ocoba
HE 3BUIBHAETHCA BiJ] KpUMiHAJIBHOI BigmoBimampHOCTI 3a 4.5 cr. 354 KK
(Bci mepenbaueni KK migcraBu 3BiNbHEHHS BiIl KpUMiHANIBHOI BiNO-
BiJAIFHOCTI MalOTh, K BiZIOMO, HEpeaOUTITYIOUHA XapaKTep), a He IIiIrae
KpUMIHAJBHIA BiAMOBITAIBFHOCTI Yepe3 BIACYTHICTh MOl KPUMIHAIBEHOTO
npaBonopymieHss (m. 1 4. 1 cr. 284 KIIK). Onucana curyaris imiTamii
HajaHHA HB, Ha Moo aymKy, He OXOIUIoeThesa i 4. 9 cT. 3.4.2 mpoekty
(Bcymepeu i1 OyKBaJbHOMY TJIYMaueHHIO), OCKUIBKM y IIbOMY pasi He CIif
BECTH MOBY PO BUMHEHHS 0COOOK0 KPUMIHATIBHOTO MPABOMOPYIICHHS.

VY ropuauyHiii JiTEpaTypi BUCIOBICHO IyMKy Impo Te, mo de lege
ferenda 3BinbHEHHIO BiJ KPUMIHAIBHOI BiAMOBIZAJBHOCTI Ha MiACTaBi
4. 5 ct. 354 KK Mmae mijuarata numre ta ocoda, ska Hagara HB y Bimmo-
Bib HA i IPOXaHHA YM BUMAaraHHs, a HE Jisiia 3a BIACHOK iHIIIaTHBOIO.
VY npoTHIIeKHOMY BHITAJKy, SK BBakae M. XaBpPOHIOK, HasBHa INTy4YHA
(HemoriyHa) cUTyallis, KOJX 0ci0, SKi MOIIUPIOIOTh KOPYMIIHHUN CIOCi0
KUTTS, TpeOa 3BUTPHATH BiJl KPUMiHAJIHHOI BiAIOBIMANBHOCTI, a OCi0, SKi
BHACTIMOK il mepmmx MOXYTh CTaTH 3JIOYMHISIMH, HaBIAKH,
MPUTATYBATH 10 Hel. [Hakme kaxy4uu, ocoba, gxa GaKTHIHO CIIPOBOKYyBaJa
onepxxanus HB cremianbHUM cy0’€KTOM, CKOpUCTaBIIUCH 4. 5 cT. 354 KK,
MOX€ YHUKHYTH KPUMIHaJIBHOI BiMOBIJAIBHOCTI, ajJe Takol MOMJIHBOCTI
ii cig mos6asurn®'. Lo inero peamizoBano y 4. 9 cr. 3.4.2 mpoekTy: y Hiif
iIEThCS PO HENPU3HAYCHHS MTOKAPAHHS JIMIIE Til 0c001, 00 IKOI Mau
micre nepeadadeni KK npoxanns mamatm HB um Bumaranas HB Ta sika,
pearyroud Ha TakKy IMOBEIiHKY «[TaCHBHOTO» KOpYyIIioHepa, Haxara HB.

40 Nymopos O., ITuceMenchkuii €. KoMmmekcHe pedopMyBaHHS KPUMIiHAIEHOTO
3aKOHOAaBCTBa YkpaiHu. llepmuii Baromuii kpok 3pobneHo. FOpuduunuil 8icHux
Vxpainu. 2020 p. Ne 46-49.

41 AnpTepHATHMBHMII 3BiT 3 OUIHKHM e(heKTHBHOCTi BIPOBAPKEHHS JEPIKABHOIL
anTHKOpymiitHO1 monituku / O. Kamiternko, O. Jlemenos, b. Manuies Ta iH. ; 3a 3ar.
pen. M. Xasponmtoka. Kwuie, 2021. C. 158-159.URL: https:/rpr.org.ua/wp-
content/uploads/2021/09/alternatyvnyyzvit-210921071555.pdf  (mara 3BepHeHHS:
20.06.2023).
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HaBpsim 4YnM TpaBMIBHO BHKIIOYATH MOJKJIMBICTE  KPHUMIHAJIBHO-
[IPaBOBOTO 3a0XOYEHHS TOTO, XTO «Yy BIJNOBiAB» Ha IpoXaHHI abo
BumaranHs HB ne nagas HB, a nume 3anpononyBsas ii, xou y crarrax 7.9.4,
7.9.6, 7.9.8 mpoexty iinerhcsa came i Tinbku npo Hazamus HBY amke y
crartsax 9.5.5-9.5.8 mpoexry nponosutist HB Ta 11 (mpomno3urii) npuiiHATTS
LJIKOM NPaBWJIBHO BHU3HAIOTHCS aBTOHOMHHMMH (BapiaTHBHUMHM) IPOSIBAMHU
aKTHBHOTO Ta nacuBHOro miaxyny. Jlo pedi, B a03. 2 4. 9 cr. 3.4.2 npoekry
¢irypye He mmme HamaHHs HB, a # 11 mpomosuris, mo € CBIIYCHHSIM
HETOCITiTOBHOCTI PO3POGHHIKIB IPOEKTY i3 POTIAAYBAHOrO THTAHHS .

2 Taxuif miAXig po3pOGHUKIB MPOEKTY CINi OLIHHTH KPUTHYHO. SIK BHIUIHBAE 3
nosioxkens cratet 7.9.4, 7.9.5, 7.9.8, 7.9.9, npoekr, Ha Biaminy Big KK, BinmoBuBCs
BiZI aBTOHOMHOI (OKpemoi) KpuMmiHami3auii Takux (GOpM aKTHBHOTO Ta MACHBHOTO
miKyny y mpuBatHii cdepi, sk mpomo3uiis ta obiusgaka HB, 3 ogHoro Goky, ta
MPUAHATTS mpormo3ulii Ta obingaku HB, 3 iHmoro. Lle cymepeunts crartsam 7 1 8
Konsermii PE€ npo 60poTe0y 3 KOPYMINi€0 3 ypaXyBaHHSIM IPAKTUKH TIyMadeHHS
X TosioxeHb [pymoto nepkas npotu kopymnmii (GRECO). ABronomHa (okpema)
KpHUMiHami3amis mpomo3uiii Ta obimsHkum HB, 3 omgHoro 0Ooxy, Ta HPUHHATTS
npono3uiii Ta o6iusHkn HB, 3 iHIIOro, y BHMaaKax akTHBHOIO Ta MACHBHOIO
miakymny B npuBaTHii cdepi 3a KK (crarti 354 1 368-3) cTana HacainkoM BpaxyBaHHS
VYxpainoto pexomenaauiiit GRECO. ['onoBHHM € Te, 110 BUKOHAHHS YKpaiHOIO IUX
pexoMeHaniit 0yno yMoBoIo siepaiizarii Bi30Boro pexumMy Mix Ykpainoro ta €C.
OpnHOCTOPOHHS BiAMOBa YKpaiHU BiJ BpaxyBaHHs 3raganux pexomenpaniii GRECO
MO’K€ MaTH BKpai HEraTHBHI HACIIJKH ITOJIITHYHOTO Ta PAaBOBOTO XapaKkTepy.

Xou Konpernis P€ npoty MaHINyIIOBaHHS CHOPTHBHHMH 3MaraHHSIMH BiJ
2014 p. € 3HaYHO JIAKOHIYHINIOIO 3 MUTaHb KPUMiHaNi3alli{ aKTHBHOTO Ta MaCHBHOTO
MiIKyNy, OJHAaK, OCKIIBKM aKTHBHHHM Ta MACHBHHH MIIKYI 3 METOH BIUIUBY
Ha oQiliiiHi pe3ynbTaTh CIOPTHBHUX 3MaraHb MO CYTi € KOHKPETHUMH NPUKIaTaMu
aKTHBHOTO Ta MACHBHOTO MIAKYIy B MpuBaTHIA cdepi, Oymo 6 snorigno, mobd Taki
(opMH aKTHBHOTO Ta MACHBHOTO MiIKYIy, SK MPOIMO3MLis Ta OOIUgHKA (YM JIMIIe
npono3uis) HB i mpuitHaTts mponosuiii Ta obiugaku HB Oymu mepenbaueni
y crartsax 7.9.6, 7.9.7 npoekty (auB.: BUCHOBOK HaIllOHAJTBHUX CKCIIEPTIB HA MPOEKT
KpuminansHoro konekcy Ykpainu (KoHTposibHUET Tekct craHoM Ha 30.01.2023 p.).
URL: https://newcriminalcode.org.ua/upload/media/2023/03/16/vysnovok-
natsionalnyh-ekspertiv.pdf (zata 3Bepuenns: 20.06.2023)).

* Jlo peui, mogiGHuit Hexonik GyB NPUTAMAaHHMI 4. 6 OfHiel 3 TOmepedHix
penakuiit ct. 369 KK, sika MicTuia 3a0X04yBajbHUI MPUINC, HUHI 3aKpilIeHHH
y 4. 5 ct. 354 KK. fIx Hacmimok, ocoba, sika JuIIe 3BepHyacsa 10 ciyx00Boi ocobu
3 IPOTIO3HUIIIEI0 TPO JaBaHHSA Xabapa, a TMOTIM J0OpOBIMBHO 3asBWIA TPO Lie
BIATIOBITHUM OpraHaM, He MoOrja OyTH 3BiIbHEHA BiJ KPHMIHAIBGHOI BIATIO-
BIANBHOCTI Y MOPSAKY 3aCTOCYBAHHS KPUMiHAJIBHO-IIPABOBOTO 3a0XOUYEHHS (JIHB.:
Trotiorin  B. HoBean kpuMiHaJbHOTO — 3aKOHOJABCTBA — IOJO  ITOCHIICHHS
BIATIOBINANBHOCTI 3a KOPYMIIHHI 3JIOYMHHU: BHPIIIEHHS HPOOJIEMH 4H HpoOIeMH
1t BupimeHHs? FOpuouynuil gichux Yxpainu. 6—12 mrotoro 2010 p. Ne 6).
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Sxmo ocoba 3ampormoHyBana, TOOTO iHINIaTMBAa HamiHANDIa Bix Hei,
asrogoM Hajgana HB, a nanexHuii cy0’exr onepxaB HB (abo mnpuiinss
nponozunito HB), To un BapTo, SIK 11€ NPONOHYIOTH PO3POOHUKH IPOEKTY,
BUKJIIOYATH MOXJIMBICTh KPHMIHAIFHO-IIPABOBOTO 3a0XOYEHHS Takoi 0coOH,
sgKa 3 pI3HUX MOTHUBIB (CTpax mepex IOKapaHHAM, HOMCTa, 3a3/piCTh,
HE3aZ0BOJICHHS THM, Io ajpecar HB He BukoHaB oOiusHE TOLIO) MOXeE
JIOOPOBIILHO MOBIIOMUTH TIPABOOXOPOHHI Oprany npo BunHeHe? Hampuxian,
ocoba, KpiM JIeralbHOTO TUIATEXY, 3 BIaCHOI iHIMIaTHBU CIUIATHNIA CITY>KOOBIH
0co0i TeBHy HE3aKOHHY BHHATrOPOY, IICIIS YOO BUPIIIMIA TTOBIIOMUTH TIPO
00CTaBUHHM BUMHEHOTO 3JIOYHHY CIIBPOOITHHKAM IPAaBOOXOPOHHOTO OpPTaHy.
Xiba Taka TOBeAiHKAa HE CIPHATHME BHUKPUTTIO KOPYMIIHHOI IOBEIIHKH
crenialbHUX CyO’€KTiB 1 pO3iIpBaHHIO KPYroBoi IOPYKH, sKa 00’€qHYyE
YYaCHHKIB KOPYIIIIHHOT yroau K JIATCHTHOI 37I0YMHHOI OBEIIHKN?

3rigHo 3 4. 5 cr. 354 KK nependaueHe Hel 3BUIbHEHHS BiJ KpUMi-
HAJILHOI BIJTIOBIIaTBbHOCTI HE 3aCTOCOBYETHCS, SIKIIO MPOIMO3HILis, OOIlTHKA
uyn HaganHs HB Oynu BumHeHI 1010 oci0, BU3HAYeHHUX Y 4. 4 cT. 18 KK*,
Babs. 2 4. 9 cr. 3.4.2 npoekTy MICTUTBCS IOMIOHE IIOJIOXKEHHS IPO
HE3aCTOCYBaHHS 3a0X04YYBAJILHOTO IPHUITUCY, SIKIIO MPOMO3HUILIS UM HaJlaHHS
HB Oynu BumHEeHI 1010 iHO3eMHOI IyOJiyHOI ciyx00Boi ocodu. [Hkomm
Take 3aKOHOJABYE PIMICHHA KPUTHUKYETHCS Ha TiH MiACTaBi, IO BOHO
00MeXye KITBKICTh KPHMIiHAJIBHO-IIPABOBUX 3aCO0IB TMPOTHAIi KOPYIIIii
TPaHCHAIIOHAJIFHOTO PiBHA i CymiepednTh 3akpimieHomy y cT. 1| KK 30608’ 1-
3aHHIO YKpaiHM OXOpPOHATH HapiBHI 3 BHYTPIIIHIMH (HAIIOHAIEHUMH)
iHTepecaMn # MiKHapoxHWH mpaBomopsiok . HacmpaBmi 3a3sHaueHmii
BUHATOK 13 3a0XOYCHHS (CTOCOBHO KOPYIIIHHUX JENIKTIB 3 1HO3EMHHMH
€JIEMEHTOM) Ma€ palioHaJbHE MOSICHEHHS. SIKIIO y BUMAJKy XaOapHUITBA,

4V niii HOpMi TOBOPHTHCS, IO CIY)KOOBHMH 0COOAMH TAKOX BH3HAIOTHCS
MOCaI0Bl 0COOM 1HO3EeMHHX JIeprKaB (0COOH, sIKi 0OIMAIOTh MOCa i B 3aKOHOIABYOMY,
BHKOHaBYOMY a00 CyJOBOMY OpraHi iHO3eMHOI Jep)kKaBH, 30KpeMa IIPUCSIKHI
3acimareni, iHIII 0coOH, sIKi 3AIHCHIOITH (QYHKIIT IepikaBH Ui 1HO3EMHOI JepKaBH,
30KpeMa Ul JIepXKAaBHOTO OpraHy a0o JepXaBHOTO IIiIIPUEMCTBA), I1HO3EMHI
TpeTeHChKi Cyqui, OCOOH, YIIOBHOBa)KEHI BHpIIIYBAaTH IMBUIbHI, KOMeEpLilHI abo
TPY/OBI CIIOPH B IHO3EMHHX JA€p)KaBax y IOPSAAKY, aIbTEPHATUBHOMY CYyIOBOMY,
0Ca/I0Bi 0cOOM MIKHAPOIHMX OpraHizalii (MpamiBHUKA MDKHAPOAHOI OpraHizamii 4u
Oyab-sIKi iHII 0COOM, YITOBHOBA)KESHI TAaKOIO OpraHi3ali€ero Ity Bif ii iMeHi), a TakoxK
YIeHH MDKHApOJHHX MapiaMEHTChKUX acamOJel, yJacHHKOM sIKMX € YKpaiHa, Ta
cyzai i mocasioBi 0cobu MibKHapoAHHUX CyaiB. [T0i0HUM YNHOM BH3HAYAETHCS MOHSATTS
iHO3eMHOI MyOmiIHOI city)60Boi ocobu y 1. 20 4. 2 c1. 1.4.1 mpoekTy.

45 urauii 0.0. KpuMiHanbHO-IIPaBOBE 3a0X04YeHHs y chepi mpoTuaii Kopymii
(uoBen, pobeMy, epceKTuBy). Kpuminanbno-npasosi ma kpuminonociuni 3acaou
npomudii kopynyii : 30ipHUK Te3 nomoBimed V MiKHapomHOI HayKOBO-TIPAaKTHIHOL
koHpepentii, M. Xapkis, 31 6epe3nst 2017 p. Xapkis : XHYBC, 2017. C. 79.
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BUMHIOBAHOTO BCEpPEAMHI KpaiHW, MEXaHi3M [isSUIbHOTO KasATTS MOXKE
CHPUSITH PO3KPHUTTIO BIANOBIIHOTO 3J0YMHY 1 KPUMIHAJIBHOMY TI€pecii-
JlyBaHHIO ITyOJIYHHMX CIIy)k00BHX o0Ci0, TO y pasi MmiKymy iHO3eMHOL
ciry>k00BOi 0COOM HeMae rapasTiii TOro, mo Taka ocoba IiysiraTuMe
KPUMiHaJIbHOMY MEpeciiyBaHHIO. Y LbOMY pa3l TakMid MeXaHi3M 3BiJlb-
HEHHS BiJl KpUMIHAJIBHOI BIAMOBIAAIBHOCTI (32 IPOEKTOM — HENPU3HAYCHHS
MOKapaHHs) € JapeMHUM: (akT BUMHEHHS 3JI0YMHY MOXE CTAaTH BIJIOMHUM,
ajyie TPaBOMIOPYITHUKH 3aJIHIIATHMYThCA Oe3KapHWMH, a Il MPaBOCYIIs
Oy/IyTh Hepeai3oBaHIMH .

I1. 58 4. 2 ct. 1.4.1 poeKTy BU3HAYAE CHPUSHHS PO3KPHUTTIO 200 po3CiTi-
TyBaHHIO KPUMIHAJBHOTO TIPABOIOPYIICHHS SIK Iii 0coOW, CIpsMOBaHi
Ha HaJaHHA NOOPOBITBHOI JOMIOMOTH OpraHy JOCYIOBOTO PO3CIiTyBaHHS,
MIPOKYpOpY y BCeOITHOMY, IOBHOMY 1 HEyIepeIKeHOMY BCTAaHOBJICHHI BCiX
00CTaBMH KPUMIHAJIBHOTO IMPABOMOPYIIEHHS HUIIXOM MOBIIOMIICHHS BCi€l
BiZIoMOT1 Takili 0co0i iH(popmalii Tpo 00CTaBMHU HOTO0 BYMHEHHS Ta TOBHOT'O
CHPUSIHHS OTPUMAHHIO JI0OKa3iB Y KpUMiHAJILHOMY IIPOBA/DKEHHI. 3aCIIyrOBYye
CXBaJIbHOT OIIIHKH BIJICYTHICTH y 4. 9 cT. 3.4.2 npoekTy (HAa BiAMIiHY BiT 4. 5
ct. 354 KK) BKa3iBKM Ha Te, IO BiJMOBIHE CIIPUSHHS Ma€ OyTH aKTHBHUM.
3 npuBoay BukopuctanHs y 1. 45 KK OI[iHHUX MOHSTH «AKTUBHE 1 «IIHPEY
s KOHCTaTylo, 10 [e TepemKkomkae (opmarnizamii BUMOT 10 MO3UTHBHOL
MOCTKPUMIHAJIBHOT ITIOBEIIHKH 0COOH, CTBOPIOIOYN HEOE3NEeKy NePETBOPEHHS
nepen0avYeHoro Ii€0 HOPMOIO 3BUIFHEHHS BiJ KPUMIHAJIBHOI BiAITOBimaib-
HOCTI 3 0GOB’s3k0BOro Ha (akymbraTuHe' . CKaszaHe MOBHOI MipOIO
crocyetbest 1 4. 5 c1. 354 KK. Ioxionum unHoM po3mipkoBye H. Spmmrm,
Ha JYMKY SIKOT BUKOPUCTaHHS HEBH3HAUYEHOTO IOHSATTS «aKTHBHO» BIIKpH-
Ba€ IIUPOKHMH IPOCTIp Ul CyO’€KTUBHOI OLIHKH, a 1€ — KOPYNIiOreHHUH
¢axrop. XabapHUKy Temep Kpallle CXOBaTHCs, HK HITH Ha CAMOBUKPHUTTS,
PU3HMKYIOUM TpU IIbOMY He OyTH 3BUIBHEHHMM BiJi KPUMIHAJIBHOI BifMo-
BifanpHOCTI. OTXKe, HE JOTIOMOXKE BiH i Yy PO3KPHUTTI 3JI0YMHY, BUNHEHOTO
IHILIOIO CTOPOHOIO MoAil. Buxonsun 3 HaBeaeHOTO, Y 30HI HEAOCSTHEHHS IS
MIPaBOOXOPOHIIB MOXXYTh ONMHHUTHUCS OOWMIBa 3JIOYMHII — TOH, XTO HaluaB

. o .- 48
HB, 1 Toi, xT0 i1 OTpUMaB ™.

4 Bopsba ¢ koppymiueii B Bocrounoii EBpone u Cpeaneil A3Hn: JOCTIKCHHS
U BBI30BBI : HWTOTOBBI oTueT OpraHum3anud 3SKOHOMHYECKOTO COTPYJHHUYECTBA
u pa3Butus 3a 2009-2012 rr. C. 90.

47 HayxoBo-npaktuynuii komentap KpuminaasHoro xoxekcy Ykpainu / 3a pen.
M.I1. Menbnuka, M.1. XaBpontoka. Kuis : BJI «/lakop», 2018. C. 131.

 dpmum HM. Homunxu y KpuminaneHoMy kojekci Ykpainu Ha 3aBaji
nporunii kopymuii. Kpuminaneno-npagose 3abesneyenms. CMAano20 pO3GUMKY
Yxpainu 6 ymoeax enobanizayii : marepiaam MDKHApOIHOI HAayKOBO-NPaKTUIHOL
koH(epenii, M. Xapkis, 12—13 sxostast 2017 p. Xapkis : IIpaso, 2017. C. 400-401.
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PexoMeHmarii  MiXHApOJHHUX opranizarii I0JI0 MiHIMi3amil
3JI0B)KHMBaHb, MOJMJIMBHX NPH 3aCTOCYBaHHI 3a0X0YyBaJbHUX IIPHIIHCIB,
noai6Hux 10 4. 5 cr. 354 KK i 4. 9 c1. 3.4.2 npoekry, € Takumu: 1) Hopma
PO 3BUIBHEHHSA BiJl KPUMIHAJIBHOI BIJMOBIAaIbHOCTI HE IOBUHHA
3aCTOCOBYBAaTHCh aBTOMaTHYHO, aJKE Y CyAy Mae OyTH MOXKJIMBICTb B3SITH
JI0 yBarum pi3Hi OOCTaBMHM, BKJIOYAIOYM MOTHBU BYHMHEHOTO 3JIOYHHY;
2) ocoba TOBMHHA 3asBUTH IIPO Te, IO CTAJIOCS, MPOTArOM KOPOTKOTO
MPOMDKKY 4acy TIiCisi BUMHEHHS HEIO 3JI0YMHY 1 B OyIb-iKOMY pasi 1o
MOMEHTY, KOJIA ITPaBOOXOPOHHI OpTaHU OTPUMaH iH()OpMAIIiio PO 3JI0YHH
3 iHmMX pKepel; 3) 3asBHUK Ma€ CIIBPOOITHHYATH 3 IMIPABOOXOPOHHHMU
OpraHaMH 1 HaJaBaTH CIPHSHHS KPUMIHAJIBHOMY IEPECHTiTyBaHHIO OO0
TOTO, XTO ofepkaB HB; 4) 3BinbHEHHS BiJ KpUMIHATBHOI BiAIIOBIAaIBHOCTI
HE MTOBHHHE 3aCTOCOBYBATHCH, KO HagaHnHid HB Oyno iHimiioBane caMum
3asBHUKOM; 5) HB He moBMHHA MOBEpTATHCH 3asSBHUKY 1 Mae MiAsratu
xoudickamii®’. I3 u. 9 cr. 3.4.2 npOEKTy BHUILIMBAE AK YpaxyBaHHd, TaK i
ICHOPYBaHHS HOT0 PO3pOOHMKAMU BUKJIAJCHUX PEKOMEHIaMlii.

Tak, BIICYTHICTH y IbOMY pa3i, Ha BiaMmiHy Big 4. 5 cr. 354 KK,
3raJlyBaHHs 1PO JOOPOBIIbHE MOBIJOMIICHHS ITPO BYMHEHMH 37I04MH (Ipyra
pEKOMEHAllisl) HE JIMIIE CHPUIMAaEThCs SK HEBHUIpaBJaHa 3aHMKEHICTb
BAMOT JO0 MO3UTHBHO{ IOCTKPHWMIHAIBHOI IOBENIiHKH, a U BUTILAAE IIe
ORI HE3PO3YMIJIOO 3 YpaXxyBaHHIM TOTO, IO B iHITMX YacTHHAX CT. 3.4.2
MPOEKTY IO 3a3HAa4CHOI NOBEIIHKH BiJHECEHO, 30KpeMa, I0OpOBiTbHE
MPUITUHEHHS TICBHOTO 3B 53Ky, NOOpPOBUIbHE ITOBIZOMIIEHHS TIPO 3JIOYHH,
IOOPOBINBHY BHAA4Yy TNpPEAMETY, NOOpOBLNBHE 3’ABIEHHA Tomo. MoxHa
cKazaT, 10 4. 9 cT. 3.4.2 MpOeKTy po3paxoBaHa Ha THUX, «KKOMY HE TTOBE3JI0»
1 «KOTO CXOITWJIU 32 PYKY», /K€ 1I0 HOPMY CHOPMYIIbOBAHO TAKUM YHUHOM,
IO BIJHOIIGHHS /0 NPOOJIEMH 3MEHIICHHS JIATEHTHOCTI KOPYHUiHHOT
3JI0YMHHOCTI BOHa He Mae (TouHiule, maibke He Mae): 1) T gis momm-
pIOBaTUMEThCS Ha BXKE BHKPHTI MPAaBOOXOPOHILSIMH BHIIaJAKKM HanaHHs HB;
2) y Mexax LbOro KPHMIHAJIBHO-IIPAaBOBOTO 3a0XOUEHHs o0coba He
CIIOHYKA€ETHCS O TOOPOBITBHOTO 3’SBJICHHS 13 313HAHHAM 1 MOBIJOMJICHHS
PO HEBiJIOMi JUIA NpaBoOXopoHMiB (aktu HamanHs HB (xod 4. 9 cr. 3.4.2
MIPOEKTY OXOILTIOBATUME 1 TaKi BHITAIKH).

TpagumiiHO B CYIOBIiH MpakTHIi TOOPOBIIBHICT 3asBH TOTO, XTO HAJIaB
HB (panime xabap), mpo BYNHEHUI HUM 3JI0YUH OB’ A3YBAJNACH i3 PI3HIUMH
MOTHBaMH (CTpax Iepei MOKapaHHSM, ITOMCTa, 3a3ApicTh, HE3aOBOJICHHS
UM, MmO aapecat HB He BukoHaB oO0insHe, Oa)kaHHS BUKPUTH Cy0’€KTa
«MACHBHOTOY» MIIKYIYy TOIIO), ajie He 3 THM, 1[0 PO BYMHEHE CTAJO BiIOMO
MIPaBOOXOPOHHUM OpraHaM. 3raayBaHHs B 4. 5 cT. 354 KK npo 3xaiiicHeHHS

4 Bopsba ¢ koppymiueii B Bocrounoii Espone u Cpenneii A3uu: JOCTIKCHHS
U BBI30BBI : MTOrOBbIM oTueT OpraHu3alud 35KOHOMUYECKOIO COTPYAHUYECTBA
u pa3Butus 3a 2009-2012 rr. C. 8§9-90.
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J0OPOBITBHOI 3asBU MPO BUMHEHUH 3JI0YHMH JI0 OTPUMAHHS yIOBHOBAKEHHM
JIep>KaBHUM OpraHoM iH(pOpMalii npo 1el 3JI04YHH 3 1HIINX JPKepell, Ha Mii
TIOTJISIL, JIeTalli3ye Takuil ycTalleHui MpaBo3acTOCOBHUM MIJIXi.

lonpaBna, 4MHHY peAakiio Mi€i 3a0X0YyBaJILHOI HOPMH HE CIiJ
ineamizyBatu. Tak, oco0a, sika 3amporNOHyBaja, MooOimsia abo Hamana HB
HAJISKHOMY CyO’€KTY, IOJIO SKOTO BXKE 3IHCHIOIOTHCS CIiI4i a00 HErJIacHI
cItingi (po3IIyKOBi) 11T, Ta siKa ITiCIIst LOTO 3BEPTAETHCS A0 ITPABOOXOPOHHOTO
oprasy, BIICBHEHa B TOMY, III0 BOHA CBO€YACHO 3asiBIJIA NIPO BUMHEHUH HEIO
37I0YHH, HaBPSI 9YM MOXKE PO3PAaXOBYBATH HA 3BUIPHEHHS 11 Bil KpUMiHAIBHOI
BimmoBinamsHOCTI Ha mifacTaBi 4. 5 c1. 354 KK. Xou y Takiit curyarmii Bbaya-
€TbCS JOOPOBUIBHICTD 3asIBU TMPO BUYMHEHUH 3JI0YHMH, OyKBalbHE TIyMadeHHS
11i€l HOPMH YHEMOXKJIMBIIIOE 11 3aCTOCYBaHHS Yepe3 BiZICYTHICTh CBOEYACHOCTI
BiAmOBinHOT 3asBM. Ha chorogni Taka 3asBa MOJKE JIMIIE IIOM’SKIINTH
nokapanHs (1. 1 4. 1 cr. 66 KK). BianosinHo, cy0’eKTHBHE YSIBICHHS 3asiB-
HUKa 0po OOI3HaHICThP a00 HEOOI3HAHICTh YMNOBHOBAXKEHHX JIEPIKaBHUX
OpraHiB PO CKOEHUH HHUM 3JI0YMH (T€, HACKUIBKM CYMJIHHO TOMHIISIBCS
3asiBHUK 13 LbOTO NPHBOJY) HE Ma€ BUPIIIAIBLHOTO 3HAYEHHS VISl 3aCTOCY-
BaHHA 4. 5 cT. 354 KK, 1m0, BoueBup, € ii Henomikom®'. Sk CIIYILLIHO 3a3Ha4yae
3 nporo npusogy O. MapiH, ocoba He MOXKe 3HaTH, KOJIM OpraH, ciy0oBa
ocoba SKOTo 3TiJHO i3 3aKOHOM HaJiJIeHa MPaBOM HOBIIOMIIITH PO MiA03pY,
oTpuMasia iH(GOPMAIUIO MPO BIAMOBITHE KPHUMiHAJIBHE IIPAaBOMOPYIICHHS.
Leit acrrekT mpobneMu Oyze BimirpaBaTH HETaTHBHY POJIb Y CTUMYIIIOBAaHHI
BIZITTOBITHOT IOBEIIHKH 0Ci0, SIKi 3aIPOMIOHYBaNH, Moodirsm ado Hamamy HB.
Take 3akoHOIaBUE pIllICHHS BIUTHMBAaE Ha OakaHy TOBENIHKY y 3BOPOTHOMY
HamnpsIMi: He CTUMYJIIOE 1i, a, HABIAKU, CTPUMYE, IO CYNEPEYUTh 3arajlbHOMY
NPU3HAYCHHIO «CTHMYIIIOIOUUX» HOPM Y KPUMiHAJIBLHOMY npaBiSI. Uepes 1e
4ac, JI0 SIKOTO MOXJIMBE BHKOHAHHS YMOB 3BUIBHEHHS BiJl KpUMiHaJIbHOT
BIZIMIOBIAJIFHOCTI TIPU TO3UTUBHIA MOCTKPUMIHANBHIM TMOBEIIHIN, MPOIO-
HYETBhCS BU3HAYMUTH 1HAKIIE, TOOTO 3p0o3yMiJiiiie it 0co0H, SIKY 3a0X0UYIOTh
JI0 TaKoi MOBEJHKH, @ caMe K MOMEHT MOBiIOMIICHHS 0COBi Mpo TiA03py .
VY pasi BriIroueHHS (Ha BUKOHAHHS 3TaJaHOl BHIE MiXKHAPOIHO-TIPABOBOT
pekomeHmamii) mo 4. 9 cr. 3.4.2 mpoeKkTy BKa3iBKM Ha JOOPOBLIBHE
TIOBIIOMJICHHS TIPO 3JI0YHH BKa3aHUI HIOAHC Oa’kaHO B3SITU JIO YBaru.

% BaranpHOTEOpETHUHI, aAMIHICTPATHBHO- T4 KPUMiHATHHO-IIPABOBI OCHOBH
KOHIIETITyali3awil aHTuKopynuiiiHoi peopmu B YkpaiHi : KonekTHuBHa MoHOrpadis /
0.0. Aynopos, T.O. Konomoews, C.M. Kymnip, O.JI. MakapeHKOB. 3anopixoKs :
TI'enpBeTnka, 2019. C. 409-411.

Mapin O. BignoBimanpHicTe 32 KpHUMiHAJIbHI HPABOMOPYIICHHS y cdepi
cinyx60BOi  misibHOCTI Ta TpodeciiHol isTIBHOCTI, MOB’S3aHOI 3 HAIAHHAM
myOIiYHUX TOCYT : HaB4YaiabHui nociouuk. Kuis : BJI «/lakop», 2021. C. 199.

52 Yeprera 10.0. BimmoBigameHiCTh 3a MAKYM 33 KPHMIiHANBHHM I[IPABOM
Vkpainu : auc. ... kaua. opui. Hayk : 12.00.08. JIsBis, 2019. C. 176, 194.
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TakuM 9rHOM, TMOPIBHAUIBHUKA aHam3 4. 5 cT. 354 KK i 4. 9 cr. 3.4.2
IIPOEKTY JIO3BOJIMB 3’SICYBaTH, IO 3arajioM OUIBII ONTHUMajbHUI BapiaHT
KPUMiHAJIbHO-IIPAaBOBOTO  3a0XOUYEHHS IIOA0 KOPYIIIIOHEPIB BTUICHHUH
y NOJIO)KEHHI YMHHOTO KPHMMIHAJIBHOTO 3aKOHY (3a BCIX IOKa3aHHX HOro
HenomikiB). OTke, MPOEKT y Wi YacTUHI MOTpedye JOONpAIFOBaHHS,
B TIPOLIEC] SIKOTO CBOIO ()aXxOBY AYMKY IPO IUISIXH BJIOCKOHAJIEHHS PO3TIISiA-
HYTOI 3a0X04yBaJbHOI HOPMH HOBUHHI BUCIOBUTHU ciBpobitTHukn HABY i
CAIl, cyani BAKC, a Ttakox iHII TIpaBO3acTOCOBYBadi, SKi MalOTh OyTH
3aliKaBJeHI B SKICHOMY KpHUMiHaJbHOMY 3akoHi. Kpim mporo, 3 orminy
HA CIIJIbHICTF a00 TpHHAWMHI MOMIOHICT TPH3HAYCHHS BiAMOBIIHUX
HODM, YKpail 0a)kaHUM BHIAETHCS KOMIUIEKCHE BJIOCKOHAJCHHS ITOJIOXKEHb
NP0 HENPHU3HAYCHHS IIOKAPaHHA Y 3B’SI3KYy 3 IO3UTHBHOIO IOBEIiHKONO
0cOOH MicIsl BYNHEHHS KOPYILIITHOTO KPUMiHAIBHOTO MPABOIOPYIICHHS Ta
3BUIBHEHHS BiJl BiIOYBaHHS IOKapaHHs 3 BUIIPOOYBaHHAM y pa3i yKIIaJeHHs
yroJi Mpo BU3HAHHS BUHYBATOCTI Y KPHUMIHAJbHHUX HPOBAPKEHHSX OO
KOPYIIIHHUX KPUMIHAIBHUX IIPABOIOPYIICHb.
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ANTI-CORRUPTION TOOLS DURING THE LEGAL
REGIME OF MARTIAL LAW IN UKRAINE:
WHAT SHOULD A STATUTORY MODEL BE?

Kolomoiets T. O., Yevtushenko D. S.

INTRODUCTION

The imposition of the legal regime of martial law as a special legal
regime in Ukraine due to external full-scale armed aggression requires a
change in the model, incl. a statutory one, of interaction between public
authorities and individuals and legal entities. Vesting public authorities with
additional powers to repel aggression and eliminate its consequences
provides options for using the capacity of various measures of legal effect
involving anti-corruption tools. The specifics of the latter’s capacity
associated with possible restrictions on rights, freedoms, and legitimate
interests of individuals and legal entities attract increased attention to the
legality of their use under extreme conditions of state functioning. In turn, it
actualizes the relevance of the current statutory model for using anti-
corruption tools to wartime requirements and the presence of sufficient
factors that would guarantee the absence of preconditions for potential
abuses by public authorities and interference in the private autonomy of
individuals and legal entities. Thus, the following questions become actual:
would it be possible and appropriate to modify a statutory model of anti-
corruption tools to ensure response to wartime needs? Would it be possible
to effectively combat corruption during wartime via the current legal anti-
corruption regulations — a “basic”, “standard” statutory model? The answers
to these questions can be found, with an emphasis on available results of
doctrinal case studies (for example, the works of S. Shatrava, T. Khabarova,
0. Dudorov, M. Khavroniuk, O. Vasylenko, O. Mykolenko, V. Kolpakov,
S. Kushnir, and others), despite the absence of comprehensive scholarly
papers directly devoted to the study of the statutory model for using the
potential of anti-corruption tools and its effectiveness under the imposition
of the legal regime of martial law in the country. Moreover, it is also
essential to consider the uniqueness of the anti-corruption toolkit and its
regulatory model and analyze doctrinal and statutory provisions on the legal
regime of martial law — a kind of a special legal regime — as an area of
objectification of the specific toolkit, clarification of its uniqueness, which,
undoubtedly, should be taken into account to shape a statutory model of
using anti-corruption tools relevant to the demands of time, state and society
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during the term of the legal regime concerned. Formulation of answers
to the above questions is accomplishable upon the application of a variety
of methods of scientific knowledge, both general scientific, which allow
considering the issue in its development and dynamics, and specific ones,
along with prioritizing the role and significance of comparative legal, logical
and special legal approaches, modeling, expert assessments, etc.

1. The legal regime of martial law in Ukraine as an area
of objectification of anti-corruption tools

For a long time, legal regimes have sparked interest from scientists dealing
with theory of law (for example, the works of O. Petryshyn, N. Onishchenko,
S. Pohrebniak, D. Lukianov, S. Bobrovnyk, et al.) and representatives of
various branch doctrinal professional areas (for example, the works of
0. Kuzmenko, N. Kovalenko, S. Kuznichenko, T. Minka, et al.), emphasizing
the specifics of branch professional insight in the issues concerned.
In jurisprudence, the legal regime is traditionally considered as “... a special
procedure of legal regulation of a particular realm of public relations through a
specific combination and correlation of its methods, ways, and types'”.
Despite the diversity of approaches to defining the legal regime in original
contributions of legal scholars, there is a steady tendency to regard it as “... a

procedure for legal regulation of public relations”, “... a set of measures for
such regulation”, “... a combination of methods, ways, and types of legal
regulation ..”, “.. a particular legal feature (form) of human activity

regulation”. Therefore, it is highlighted a legal toolkit regulating public
relations (with different scope, branch affiliation, content, etc.) and its
orientation towards the latter, the “immersion degree” and the creation of
“positive” (additional, favorable) or “negative” (restrictive, unfavorable) for
the subjects of relevant relations behavior models and conditions for
implementing elements of legal status. Research papers sometimes mention
“legal tools”, “special tasks for their use” (for example, the works of
S. Kuznichenko). At the same time, the proposed definitions differently
specify features of the legal regime, which together form its content.

In addition to the “tools” (methods, techniques, and types of legal
regulation), giving the so-called “narrow” understanding of the legal regime
(with a “narrow” list of its features), other alternatives are also proposed as an
example of a “broad” understanding of the legal regime. The latter also
comprises such signs of the legal regime: a) the purpose (purposefulness);
b) the imperative of implementation and realization; c¢) legislative

! Bemka ykpaiHchka 0puIHUHA eHuKionenis : y 20 1. / pemxon. : B.SI. Tauii,
O.B. lerpummn Ta in. ; HAIIpH Vkpainn, [n-1 nepxasu i npasa im. B.M. Kopemns-
xoro HAH Vxpainu, Ham. ropua. yu-T iM. SIpocnaBa Myaporo. Xapkis : IIpaso,
2017. T. 3 : 3aranpHa Teopis mpasa. C. 530.

100



consolidation; d) responsibility (response measures) for violations; €) subjects
of implementation and enforcement; e) spatial and temporal aspects (“limits of
action”) (for example, the works of N. Kovalenko, O. Petryshyn, et al.). In the
aggregate with features of the so-called “narrow” understanding, the entire
uniqueness of the legal regime is shaped, the clarification of which requires
focusing on the “wide” understanding of its features. The legal toolkit itself,
without referring to the limits of its implementation, organizational, statutory
and procedural support, does not allow us to imagine the uniqueness of its
resource, does not give an idea of the actual purpose of its implementation and
the achievement of the desired result from the latter. At the same time,
the focus on the “broad” understanding of the legal regime’s features
eliminates grounds for voluntary, and sometimes illegal, arbitrary, “excessive”
implementation with interference in the “private autonomy” of subjects, abuse
of entrusted public powers, etc.

Given the above, the analysis of any legal regime should involve
mandatory emphasis on all its features and particularities of their
manifestation, which will contribute to clarifying its uniqueness and capacity

In view of a set of features and various external alternatives of their
manifestation, it is logical that there is a diversity of legal regimes
(depending on the criterion for their differentiation). As a rule, the following
types of legal regimes can be found in scientific professional sources.
In particular, contributions of law theory specialists commonly deal with the
private law regime and the public law regime that is justified, considering
the dominant doctrinal view toward the system of law and distinguishing
public and private law as its component subsystems (for example, the works
of O. Petryshyn, S. Pohrebniak). As a result, the subsystems of law were
chosen as a criterion for division. At the same time, it is allowed dividing
legal regimes into types depending on other criteria, which are other
elements of the legal system: branches, institutions, etc. A sectoral one is a
legal regime that “... creates a specific atmosphere of legal regulation of the
area (sector) of public relations with effect on all its elements”?, while the
institutional legal regime, as it logically appears from its name, is focused
(the purpose) on the object of the corresponding effect.

Emphasizing the dominance in theory of law of the vision of the system
of law in terms of a potential separation of substantive law and procedural
law”, another “pair” of types of legal regimes is put forward — substantive

2 Benmuka ykpaiHChKa IOpHIMYHA eHIUKIONe s : y 20 T. / peaxon. : B.S. Tauiii,
O.B. erpummun Ta in. ; HAIIpH Vkpainn, [n-1 nepxasu i npasa im. B.M. Kopemns-
koro HAH Vxpainu, Ham. ropua. yu-T iM. SIpocmaBa Myaporo. Xapkis : IIpaso,
2017. T. 3 : 3aranbHa Teopis npasa. C. 532.

*Merpummn  O.B., IHorpeGusax C.JII. Cucrema IpaBa: 3aralbHOTEOPETHYHA
xapakrepuctuka. [lpaso Ykpainu.2017. Ne 5. C. 12.
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and procedural legal regimes as “...integral components of any legal activity
of state bodies™. Although the division into the mentioned types of legal
regimes is actually based on “subsystems of law”, such a division is
sometimes called “functional” “since it depends on the functional orientation
of the relevant legal regime”’ that makes sense as the uniform result of the
proposed diversity is driven by a broad-ranging view on the legal system.

It is also distinctly possible to distinguish other types of legal regimes
depending on the “models of combination” (“configurations”, “mixing”,
“integration”) of legal means (methods, techniques, types) to achieve the goal,
namely: a) general and special: specific, preferential (positive, favorable),
restrictive (negative, unfavorable), depending on whether a certain “pecu-
liarity” is provided for the object of legal regulation in terms of exercising
subjective rights and legal obligations of legal subjects; b) “strict” and “soft”,
with a certain target impact (“assistance”) toward elements of the legal status
of persons, with a degree of “rigidity” in the legal regulation of relations
regarding the implementation of the latter, with different limits, degree of
freedom, independence, activity of the relevant subjects during imposition,
etc.) primary and secondary (“general”, “basic”, “special”, and “exceptional”)
with specification of additional (toward specific persons, conditions, territorial
coverage, etc.) incentives or limits, permissions or restrictions, etc. In branch
professional scholarly sources, the last “pair” of types of legal regimes is also
called “ordinary and special” depending on “... the depth of changes in the
legal status of subjects, which is envisaged upon introduction™®, or
“preferential and burdensome” with an emphasis on “...scale of the will of
persons to use opportunities to exercise subjective rights™’.

Analysis of branch contributions of legal scholars also allows specifying
the distribution of legal regimes depending on: a) the time criterion
(permanent, temporary, situational, etc.); b) the spatial criterion (general or
national and those covering (imposed) in certain territories, areas; c) a
separate (direct) object (for example, the legal regime of weapons, the legal
regime of poison, etc.); d) activity type (for example, individual business
proﬁles)g. The classifications of legal regimes depending on persons covered
are equally widespread (namely: the legal regime of refugees, the legal

* Bennka ykpaiHChKa IOpHIMYHA eHIMKIONe s : y 20 T. / peaxo. : B.S. Tauiii,
O.B. llerpuwun Ta in. ; HAIIpH Vkpaiuu, [n-T aepxasu i npaea im. B.M. Kopeup-
koro HAH Vkpainu, Han. ropun. yu-t iM. fIpocnaBa Myaporo. Xapkis : I[Ipaso,
2017. T. 3 : 3aranbHa Teopis npasa. C. 532.

> Tbid.

® Komomoeus T.0. AmminicTpatuBHe mpaBo Ykpainu. AxajeMmiusuii Kypc :
nigpyunuk. Kuis : FOpinkowm IaTep, 2011. C. 201.

7 Tbid.

* Ibid.
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regime of internally displaced persons, the legal regime of foreign citizens,
etc.), as well as the functions of law which regulate such relations (namely:
the legal regime of protection, the legal regime of security, etc.).

Among all these and other types of legal regimes, the legal regime of
martial law is also marked. Its doctrinal dimension is manifested in inherent
specific nature driven by imposition grounds, the action algorithm for its
legalization and, undoubtedly, content. Most works predominantly deal with
comparative legal analysis of martial law and the state of emergency,
highlighting their “unusual”, “exceptional”, “specific” content that is
undoubtedly logical (since both regimes are not “ordinary” or “general”);
however, they are not identical, and cases of their synonymity cannot be
considered appropriate. Thus, given the exceptional nature of grounds,
content, and subjective support, they should be distinguished from the whole
variety of legal regimes. Moreover, it is also advisable to distinguish them
from each other, taking into account the uniqueness (and hence the
significant difference) of one to another.

No sense in identifying the legal regime of martial law with that in the
temporarily occupied territories of Ukraine, which is also discussed by
representatives of jurisprudence’, as well as with the legal regime of the ATO
and JFO, which are reasonably types of a special legal regime but differ in
their features from the legal regime of martial law. Once again, it confirms the
importance of analyzing each of the features of the corresponding legal regime
separately and in their totality — capacity uniqueness.

N. Kovalenko identifies a “special form of regulation” of social relations
as one of the features of the mentioned legal regimes and rightly notes that it
intertwines all the regimes'®. It stipulates the consideration of the
corresponding regime as “an adequate form of a certain state of social
relations” in extreme conditions, which determines “... the legality of non-
standard activities of public authorities toward the use of emergency means
of legal regulation and ... ensuring the correspondence (relevance) of these
means to needs of the hour''.” The particularity as a feature should be
synonymous with originality, extremity, extreme importance, and “bind” to
imposition grounds. If in relation to the first “block™ of characteristics of the
legal regime’s uniqueness one can discuss its “coverage” of all regimes (sub-

? Bemika ykpaiHChKa IOpHIHYHA eHIUKIONe s : y 20 T. / peaxon. : B.S. Tauiii,
O.B. lerpuwun Ta in. ; HAIIpH Vkpainu, [o-T nepxasu i npaea im. B.M. Kopetp-
xoro HAH Vxkpainu, Han. ropun. yu-T iM. SIpocnaBa Myaporo. Xapkis : [Ipaso,
2017. T. 3 : 3aranpHa Teopist mpasa. C. 533.

19 Kopanenko H.B. AIMiHICTpaTHBHO-IIPABOBI PEKUMH : aBTOPed. JC. ... IOKT.
fopua. Hayk @ 12.00.07 ; 3amopi3pkuil HaIiOHAIBHMI YHIBEPCHUTET. 3aMOpPIXIK,
2017. C. 14.

"' bid. C. 19.
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types of “special” regimes), while direct grounds for their imposition, and
therefore the purpose and content, stipulate their internal division into
varieties within the sub-type set of extreme legal regimes.

S. Kuznichenko defines the legal regime of martial law as “... an
extraordinary, unique, complex, and extreme type of regime ...”'*, dwelling
on the originality of relations between public authorities (with a modification
of their organizational structure, functional purpose) and other subjects, tools
for resolving the latter with different characteristics of content “rigidity”,
which affects elements of the legal status of all these subjects.

The specifics (particularity) of the legal regime of martial law are also
stressed by other representatives of the science of administrative law who
study administrative-legal regimes (for example, the works of V. Lipkan, V.
Kobryn, V. Kobrynskyi, and others.). This regime is regarded as one that
provides for possible significant changes in the constitutional-legal status of
a person, albeit forced, caused by the need to eliminate real threats to state
sovereignty, territorial integrity, national security, etc., but with the
dominance of the imperative of introducing the levers of “strict” regulation
for the period of existence of these causes.

Although the degree of branch doctrinal dimension of the resource of
martial law is different, scholars — representatives of various branches — in
their works unanimously emphasize the imperative introduction of “heavy”
levers of temporary forced legal influence on the relations between public
authorities and individuals, modification of the principles and forms of
existence of the former and interference in the private autonomy of the latter
to ensure an adequate response to the emergence of extreme legal facts and
the concentration of available joint efforts to eliminate them. Consequently,
contributions of legal scholars are oversaturated with the characteristic of the
legal regime of martial law as a type of extreme, special, specific, “heavy”,
and “strict” legal regime.

There is also a norm-definition that renders the legal regime of martial
law through the presentation of martial law as a “key” category. Thus,
martial law is defined as “ ... a special legal regime imposed in Ukraine or its
regions in case of armed aggression or threat of attack, danger to the state
independence of Ukraine, its territorial integrity and involves vesting
specific state authorities, military command, military administrations and
local self-government bodies with the powers necessary to avert the threat,
repel armed aggression and ensure national security, eliminate the threat to
the state independence of Ukraine, its territorial integrity, as well as
temporary, conditioned by the threat, restriction of constitutional rights and

'2 Kysuiuenko C.O., Bacos A.B. 3akon Vipaiuu «IIpo HpaBoBHl pPexuM
HaJ3BUYalHOTO CTaHy»: HayKOBO-IpakTHUHHMH komeHTap. XapkiB : [IPOMETEU-
ITPEC, 2006. C. 42.
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freedoms of man and citizen and rights and legitimate interests of legal
entities, indicating the duration of these restrictions” (Art. 1 of the Law of
Ukraine “On the Legal Regime of Martial Law”'?). Text analysis makes it
possible to assert that the following has been subject to statutory fixation: a)
a particularity as a sign of the corresponding type of the legal regime, and
therefore its difference from the standard, “ordinary”, “basic” type of the
legal regime; b) understanding that martial law is a legal regime and hence a
set of techniques, types, ways, and methods of legal regulation of public
relations; c) a spatial feature as a mandatory sign of the corresponding type,
with its division into a national and local sub-type (“... or in its separate
areas”); d) the extraordinary nature of legal facts as grounds for its
introduction and their “threat” to the existence of the state; e) particularity of
the target orientation — “... to prevent a threat, repel armed aggression and
ensure national security, eliminate a threat to the state independence of
Ukraine, its territorial integrity ...”, that is, the elimination of those legal
facts that triggered the imposition of the corresponding legal regime; f) the
temporal aspect — temporality, is crucial given the option of constitutional
restrictions, legal freedoms and legitimate interests of individuals and legal
entities; g) “strict” content, with indication of entities which have additional
imperative powers and the possibility of their exercise with changes in
personal constitutional-legal status. Considering the “strictness” of content
and effects, “intrusive” and “unfavorable” for the subjects of legal relations
details of the relevant legal regime, which are manifested in changes in their
legal status, there is a standardized (although not in the definition, but in
other articles of the “basic” legislative act — the Law of Ukraine “On the
Legal Regime of Martial Law”) system of guarantees within the procedure
for introducing such a legal regime as urgent and exceptional. Standardized
“filters” of such guaranteed nature include a “broad” model of the regime’s
mandatory features, which must be available for its imposition; the
multistage procedure for its imposition, involving representatives of
different branches of government and recording the result in the Decree of
the President of Ukraine approved by the Verkhovna Rada of Ukraine (p. 2
of the Law of Ukraine “On the Legal Regime of Martial Law”). The
“exceptional” nature of a such a type of the legal regime determines the
specification of both its features in the act legalizing its introduction and the
intensification of law-making to arrange the principles of implementing its
content — “strict” and “unfavorable” content (for example, the Law of
Ukraine “On the Organization of Labor Relations under Martial Law™).

'3 IIpo mpaBoBuil pexuM BOEHHOro cTaHy : 3akoH Ykpaiuu Bin 12 TpaBHs
2015 p. Ne 389-VIII (3i 3mimamu Ta pmomoBHeHHsMH) / BepxoBna Pama Ykpainm.
Bioomocmi  Bepxoenoi Paou  Ykpainu. 2015. Ne 28. Cr. 250. URL:
https://zakon.rada.gov.ua/laws/show/389-19#Text.
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The legislator actually tried to consolidate “dominant” features of the
corresponding type to highlight its uniqueness, peculiarity, mandatory
nature, and “strictness” in using legal means of regulating public relations
upon specific grounds. The proposed norm-definition can be interpreted
asan attempt to take into account the available doctrinal approaches
to understanding the relevant legal regime and achieve maximum certainty
in its consolidation, understanding and practical application.

Would it be possible to consider the legal regime of martial law as an area
of objectification of other means of legal regulation of public relations? Yes, it
would be possible and expedient to do so, since, upon its introduction, the
legal models of applying such means — restrictions, prohibitions, permits,
privileges, etc. — are significantly modified. Anti-corruption tools are no
exception, as under trying conditions of the state’s existence, they should be
addressed given the need to counteract potential manifestations of “corrosion”
of public authority, which intensify existing threats and require additional
efforts from public authorities to neutralize them.

Because of the introduction of new legal models of relations between
public authorities and individuals, the expansion of the “permitted freedom”
of the former along with the maximum imperative to impose restrictions on
freedoms, legitimate interests, and rights of individuals, there are risks of
abuse of such freedom by the former in order to settle their “private” issues,
satisfy “private” interests and use their “special status under extreme
conditions”, which are not the regime of martial law. The above creates
additional threats to the “corrosion” of public authority and hence the
existence of forcibly implemented models of behavior.

The legal regime of martial law as an area of objectification of anti-
corruption tools should be considered as a special (non-standard), extreme
(in view of imposition grounds) legal regime with a “complex” (“strict”)
content regarding the imperative implementation of “special models” of
functioning for all public authorities, the use of specific legal tools for
regulating public relations, incl. possible multi-stage restrictions of the
elements of the latter’s legal status, interference with their private
autonomy with a standardized guarantee of eliminating the grounds for
possible abuses both during the legal regime of martial law and after its
abolition (termination). During the mentioned period, the public authority
not only keeps existing but also receives additional resources of influence
(normalized) on public relations to adequately respond to threats and their
manifestations and take measures to eliminate them. Such additional
resources provide additional opportunities for various manifestations of
public authority, incl. illegal ones. Consequently, there should be statutory
recourse tools for legal counteraction to such manifestations, incl. anti-
corruption ones.
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2. Anti-corruption tools during the legal regime of martial law

in Ukraine: which type and regulatory model proved effective?

Anti-corruption tools are traditionally considered in legal science either
in the aggregate (as a possible type diversity, system characteristics,
praxeological aspect, etc.) or with an emphasis on the application to
individual public entities and areas of public relations of resource
peculiarities of some types (for example, the works of O. Vasylenko, R.
Kukurudz, S. Kushnir, T. Khabarova, and others). However, amidst any
original approaches to studying the concerned issue, the focus is on the
“standard” statutory model of the relevant tools (subject to “standard”,
“basic” regulatory conditions of the state’s existence). The imposition of a
special legal regime — e.g., the legal regime of martial law — undoubtedly
implies changes in the statutory model of using such tools.

Analysis of the outcome of legislative activity that ensured the existence
of Ukraine under martial law, the use of anti-corruption tools (for example,
in terms of prohibitions, restrictions, permits, benefits, response measures
for law violations, etc.) shows that such tools can be conditionally divided
into two groups: a) one that has remained unchanged and the use of which
occurs in the so-called “normal”, “basic”, “standard” mode (unchanged legal
prescriptions of application); b) that whose regulatory usage model has
changed, involving practical application. As for the first group, it is essential
to discuss, first of all, penal prohibitions and liability (response measures)
for committing corruption offenses. Moreover, it can even be argued that,
given the social danger of unlawful acts, the response tools have not lost
their potential under the extreme conditions of the state’s existence and
sometimes even augmented it (in relation to individual public authorities,
activities, etc.). And this is not surprising, considering the peculiarity of the
relevant legal regime, the imposition of a special model of the functioning of
public authorities, and changes in the constitutional status of individuals and
legal entities during martial law.

At the same time, the anti-corruption toolkit is also characterized by
various standardized duties, prohibitions, restrictions, etc., which act as
“filters” for potential illegal acts related to the “corrosion” of government.
However, they cause concern about their feasibility and usefulness under the
extreme conditions of the state’s existence. First of all, it refers to
declaration (in all its diversity), background check, complete verification of
declarations of persons performing the functions of the state or local self-
government, notification by a person of a significant change in property
status, monitoring of the lifestyle of a person performing the above functions
and members of their family, restrictions and prohibitions related to the
special status of a public servant, etc. Although this group of anti-corruption
measures as an integral part of the entire anti-corruption toolkit is associated
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with the specific activity and legal status of a person who is endowed with
public authority, but the effectiveness of its application depends on
conditions under which the legal regime of military status operates.
Moreover, it does not 100% depend on the person who is subject to their
action. “External factors” affect (a different degree of manifestation) the
reality of the existence and praxeological use of their potential. There are
even cases of changes in actual conditions which make it impossible to use a
specific measure of the anti-corruption toolkit. In the context of large-scale
external armed aggression against Ukraine and, hence, a major change in the
conditions for carrying out professional activities by persons authorized to
perform the functions of the state or local self-government, incl. in terms of
performing duties (for example, regarding the submission of an annual
declaration, incl. in the absence of access to electronic resources blocked for
security reasons, notification of significant changes in the property status of
a person, etc.), prohibitions and restrictions (for example, regarding the joint
work of close persons in the context of large-scale migration — involving
abroad — processes, updating general “personnel” problems in public service,
etc.), the emergence of new relations and the actualization of the need to find
an optimal model for their regulation (for example, regarding the possibility
or prohibition of receiving humanitarian aid by public officials who were
forced to leave the immediate place of service and acquired the status of
internally displaced persons), the emergence of additional “barriers” in the
activities of public authorities (for example, the impossibility of conducting
a competitive procedure for appointing a person to a public service position
due to the blocking of electronic registers and portals for national security
reasons, the impossibility of conducting a specific verification procedure
regarding the persons who won the competition for vacant public service
jobs, as well as full verification of annual declarations of persons authorized
to perform the functions of the state or local self-government, etc.). In other
words, the very impact of “external factors”, the appearance of which is
caused by the grounds for imposing the legal regime of martial law in
Ukraine, determines the prerequisites for introducing an alternative, but
exceptional, temporary in nature and effect, regulatory model for using the
relevant group of anti-corruption tools.

In addition to the principal (“basic”, “standard”) statutory model, the
alternative nature allows introducing another one, the effect of which is
conditioned by specific grounds (the emergence of legal facts that were the
basis for imposing the legal regime of martial law in Ukraine: “due to the
military aggression of the Russian Federation against Ukraine, on the basis
of the proposal of the National Security and Defense Council of Ukraine, in
accordance with paragraph 20 of part one of Article 106 of the Constitution
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of Ukraine, the Law of Ukraine “On the Legal Regime of Martial Law”'?),
the effect of which is intended only for the period of the legal regime
of martial law (“temporary aspect”), the imposition of which is forced,
objectively conditioned, and the content of which provides for a “pause” —
suspension in compliance with regulatory provisions on the use of capacity
of anti-corruption tools (fulfillment of obligations, conduct of procedures,
compliance with prohibitions, restrictions, etc.).

Unlike the measures of the first group, whose statutory model is
permanent even during martial law and hence stable, the statutory model of
measures of the second group of anti-corruption tools is two-aspect
(complex, two-part) and envisages the option of introducing an alternative
model during the period of the special legal regime, while suspending their
“basic” statutory model.

Thus, a vivid example is the introduction of amendments to the Law of
Ukraine “On Prevention of Corruption” in terms of regulating the
principles of compliance with anti-corruption restrictions for persons
authorized to perform the functions of the state or local self-government
regarding the receipt of gifts or “external” activities. According to
paras. 2-3 of Section XIII “Final Provisions” of the Law of Ukraine “On
Prevention of Corruption” “... temporarily, from the date of the imposition
of martial law by the Decree of the President of Ukraine dated February
24, 2022 “On the Imposition of Martial Law in Ukraine”, approved by the
Law of Ukraine “On Approval of the Decree of the President of Ukraine
“On the Imposition of Martial Law in Ukraine” (with subsequent
additions), for the period until the termination or cancellation of martial
law, as well as within one month from the date of its termination or
cancellation, the requirement for the correspondence of gifts to generally
recognized notions of hospitality and restrictions on the value of gifts
established by Part 2 of Art. 23 of the said Law shall not apply to the
commission of such actions during the specified period ..”". Tt is
additionally specified that such actions may involve: “...1) receipt of funds
fully used (if the use of the funds received in full for one or more of the
said purposes is confirmed) solely for the following purposes: a) transfer to
allocated accounts set up by the National Bank of Ukraine to support the
Armed Forces of Ukraine and/or for humanitarian aid for persons affected

14 IIpo BBemeHHs BoeHHOro crany B Ykpaini : Yka3 Ilpesumenta Ykpainu
Bim 24 motoro 2022 p. Ne 64/2022 / [Tlpesument VYxpainum. URL:
https://www.president.gov.ua/documents/642022-41397.

'S Ipo 3amoGiramms xopymuii : 3akon Ykpainm Bim 14 sostHs 2014 p.
Ne 1700-VII (3i 3minamu Ta nonoBHeHHsIMH) / BepxoBua Paga Ykpainn. Bidomocmi
Bepxosnoi Paou Yxpainu. 2014. Ne 49. Cr. 2056. URL: https://zakon.rada.gov.ua/
laws/show/1700-18#Text.
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by the armed aggression of the russian federation against Ukraine;
b) making charitable donations under the procedure established by law in
favor of the Armed Forces of Ukraine; ¢) making charitable donations
under the procedure established by law to support and protect persons
affected by the armed aggression of the russian federation against Ukraine;
d) spending for the procurement and delivery of goods with their
subsequent transfer to the possession of the Armed Forces of Ukraine,
other army units established following the laws of Ukraine, voluntary units
of territorial communities, intelligence agencies, law enforcement bodies;
e) spending for the procurement and delivery of goods, payment for works
or services provided as humanitarian aid to persons affected by the armed
aggression of the russian federation against Ukraine; 2) receiving of
goods free of charge or below market with their subsequent transfer to
the possession of the Armed Forces of Ukraine, other military units
established following the laws of Ukraine, voluntary units of territorial
communities, intelligence agencies, law enforcement bodies (if the transfer
of such goods in full is confirmed); 3) receipt of goods free of charge or
below market provided as a charitable donation or humanitarian aid for
persons affected by the armed aggression of the russian federation against
Ukraine (if the provision of such goods in full for the mentioned purposes
is confirmed); 4) receipt of the following free of charge or below market
by persons who actually reside in the temporarily occupied territories of
Ukraine or in the territories which are (were) involved in warfare, or
persons who were forced to leave their actual place of residence as a result
of temporary occupation (threat of temporary occupation), conduct (threat
of conduct) of hostilities: accommodation or housing services; transport or
carriage services due to the change of the place of actual residence and/or
return to the place of residence; medical services; medicines; goods, works
or services recognized as humanitarian aid (other than vehicles, other self-
propelled machines and mechanisms, except for passenger cars equipped
for the transportation of persons with disabilities and transferred to persons
with disabilities)”'. At the same time, it is clearly noticed the legislator’s
position regarding the recognition of these provisions as those that
enshrine the principles of using the specific anti-corruption measures
precisely as a forced alternative statutory model for a person authorized to
perform the functions of the state or local self-government to realize their
professional activities under extreme conditions, and hence the prevention
of possible “corrosion” of public authorities.

'S [po 3anoGiranus kopymuii : 3akon Ykpaiuu Bin 14 sostas 2014 p. Ne 1700-VII
(31 3MiHamu Ta monoBHeHHsIMY) / BepxoBHa Pana Ykpainn. Bioomocmi Bepxogroi Paou
Vxpainu. 2014. Ne 49. Cr. 2056. URL: https://zakon.rada.gov.ua/laws/show/
1700-18#Text.
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Reference to the purpose and full (“... if the use of the received funds in
full for one or more of these purposes is confirmed; solely for such
purposes ...”) transfer of revenues characterized as a “gift” by a person)
further emphasizes the legislator’s solid position regarding the introduction
of an additional (as relevant to particular conditions of reality) model of
regulating the behavior of a person, which is implemented only if they
are observed by the latter'’. That is, even during the period of the legal
regime of martial law in the state, anti-corruption instruments are
preserved and, as an alternative for the period of such a regime, their
regulatory principles are “softened”, given the actual conditions under
which their effect can be as efficient as possible.

Depending on the regulatory model that was imposed in Ukraine during
the legal regime of martial law, the second group’s tools can be
conditionally divided into: a) those whose statutory model consists of
provisions on the suspension of their use during a special legal regime — an
unconditional alternative statutory model (for example, a background
check, a full check of the declaration of a person authorized to perform the
functions of the state or local self-government). According to Article 10 of
the Law of Ukraine “On the Legal Regime of Martial Law” holds that “...
during martial law, a background check is not carried out toward persons
applying for major or sensitive positions, and positions with an increased
corruption risk, the list of which is approved by the National Agency
on Corruption Prevention, as well as the check prescribed by the Law of
Ukraine “On Purification of Government” in relation to persons applying
for positions which are subject to measures of purification of government
(lustration)'™®”. This does not mean that the lack of an effective filter will
give to the first comer an access to public service that will entail a
violation of one of the fundamental principles of public service.
The “pause” in the effect of the relevant regulations is temporary and the
implementation of the background check for persons, whose admission

" Konomoeny T.0., Kpemosa J.C. «AHTHKOPYHUiiiHi OOMEKEHHA» A
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FOpuouynuii  nayxosuii enexmponnuti ocypuan. 2022. Ne 4. C. 77-82. URL:
http:/Isej.org.ua/4 _2022/16.pdf.
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nepion Aii IpaBOBOTO PEXHUMY BOEHHOTO cTaHy. FOpuouynuii HayKkosutl eneKmpoHHu
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takes place during such a “pause” in the context of a special legal regime,
is mandatory after the cancellation (termination) of both the specified
regime and “pause” in the use of this anti-corruption tool. The legislator
explicitly expressed its position — “... the organization of a background
check in relation to persons appointed during the period of martial law will
take three months from the date of termination or cancellation of martial
law, except dismissal of such a person before the date of termination or
cancellation of martial law or the end of the specified inspections during
martial law”'’; b) the toolkit, the regulatory model of which provides for
the suspension of “basic” provisions for the period of martial law
(“alternative model”) only if specific conditions are mandatory
(conditional alternative model). It is exemplified by the provisions
of Articles 2-3 — 2-5 of the Law of Ukraine “On Prevention of Corruption”
regarding the observance of restrictions on the receipt of gifts in terms of
monetary or tangible revenues and their full transfer to the entities defined
in the Law. Only subject to compliance with the requirements of the
targeted and complete transfer of received assets, a person is not obliged to
declare and report significant changes in their property status (“... to
establish that in case of income, acquisition of property, expenditure ...
notification of significant changes in the property status is not required”?"),
that is, to comply with the specified anti-corruption legal order, and
accordingly cannot be held legally liable for its breach. Consequently, the
corresponding alternative statutory model of anti-corruption tools is
complicated, since it implies, even under extreme relations, compliance
with particular statutory requirements, although it is an alternative (during
the special legal regime) in relation to the main model.

Can the Ukrainian lawmaking experience of modifying the statutory
framework for using anti-corruption tools during martial law be considered
efficient? In order to answer this question, it is essential to find out the
purpose of the relevant legislative activity. What did the relevant period
require from the state and society? Under extreme conditions of the state
existence, real threats to its further existence, the need to find resources to
repel external aggression, eliminate its consequences, the necessity to
concentrate all the efforts of public authority with its organizational and
functional support relevant to the actual requirements of the time, it was
urgent to search for such a statutory framework for anti-corruption tools,
which, on the one hand, would eliminate any prerequisites for committing

' [Ipo mpaBOBHIi PexUM BOCHHOrO CTaHy : 3akoH Ykpainu Bin 12 tpasrs 2015 p.
Ne 389-VIII (3i 3minamu Ta monoBHeHHsME) / BepxoBHa Pama Ykpainu. Bioomocmi
Bepxosnoi Paou Yxpainu. 2015. Ne 28. Cr. 250. URL: https://zakon.rada.gov.ua/
laws/show/389-19#Text.

* Ibid.
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corruption and corruption-related acts (the probability of which
significantly increased after granting additional powers to public
authorities and legalizing the possible restriction of constitutional rights,
freedoms, and legitimate interests of individuals and legal entities) and, on
the other hand, given significant changes in the conditions of professional
activities of persons authorized to perform the functions of the state and
local self-government, the exercise of public power in general, and
strengthening security measures for the existence of the state and society,
would eliminate the prerequisites for leveling the role and significance of
anti-corruption tools and public opposition to their presence as an
“additional burden” in this special period of the state existence. Following
the general anti-corruption trend in ensuring the functioning (exercise) of
public authority in Ukraine during the legal regime of martial law, the
introduction of a somewhat variable statutory model of using anti-
corruption tools, with a balanced approach to the resource of each of such
tools, should be regarded as a positive outcome of domestic lawmaking,
relevant to the needs of the hour and focused on the optimal use of all anti-
corruption tools under extreme conditions of the state’s existence.
A systematic view of the potential of anti-corruption tools determines the
possibility of its internal stratification depending on the praxeological
value of its application under specific conditions, and this, in turn,
provides for the possibility and expediency of a rapid development of
several statutory models for the latter. While keeping a common “basic”
approach to understanding the role and importance of anti-corruption tools
in ensuring the functioning of public authority as a whole and considering
the peculiarities of its exercise under extreme conditions — during martial
law in Ukraine, it is essential to make the most of potential as tools and
of each of the tools separately, with an emphasis on the effectiveness
of such application. The diverse options in the formation of statutory
models of using anti-corruption tools during the legal regime of martial
law in Ukraine, as evidenced by the analysis of the practice of anti-
corruption entities for 2022-2023*', would allow both keeping positive
“anti-corruption” practices in the state and responding to the requests of
martial law on time and launching new ones, incl. with active cooperation
with foreign partners.

It is also actualized the following question: what potential consequences
for the anti-corruption policy of the state under martial law would have been
if an alternative statutory model of using anti-corruption tools had not been
introduced? Given these tools are quite different in their type diversity,

2! HanioHanbHe areHTCTBO 3 MUTAHb 3AMOGIraHHsS kopymuii. Piunwmii 3BiT 2022.
URL: https://nazk.gov.ua/wp-content/uploads/zvit-2022/NACP-annual-report.pdf.
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the lack of a statutory model adequate to the needs of the hour, which would
allow for each specific measure to respond to a particular need for using its
potential and would prevent the effectiveness of anti-corruption activities in
the state, since the real opportunity to apply some of these measures would
be doubtful (for example, declaration, because it is impossible to submit a
declaration if there is no access to electronic registers, and therefore it is
necessary either to suspend the provision on the mandatory submission for
public officials of a declaration or to open access to these registers, once
again, when a reliable system for their protection against possible external
threats as protection of the national interests of the state has already been
developed) that ultimately would adversely affect public service staffing
during this period of state existence by “blocking” it and hence “blocking”
the whole functioning of the state.

The above leads to the conclusion that the legislator should respond to
the needs of the hour on time and search for a relevant statutory model of
using anti-corruption tools to make them effective under extreme conditions
of the state’s existence.

CONCLUSIONS

Amidst the imposition of the legal regime of martial law in Ukraine due
to external large-scale armed aggression, one of the topical lawmaking
issues is the problem of ensuring a statutory framework adapted to the
needs of the hour for the most effective use of the potential of those tools
that, even under such conditions, maintain the existence of the state. One
of such tools is the anti-corruption toolkit, which allows preventing and
responding to cases of “corrosion” of public authority dully. Wartime
challenges actualized the necessity for a timely search for an updated
statutory model of using anti-corruption tools, since the “basic” one did
not fully meet the requirements of the extreme conditions in which the
state found itself after the unleashing of external armed aggression. In
view of the above and the purpose of implementing the most effective anti-
corruption activities in the state during martial law, it is worth conducting
multi-vector legislative activities focused on: a) maintaining the “basic”
statutory model for anti-corruption tools, whose use does not depend on
“external factors”, additional (those arose during the specified period)
factors; b) modification of the current anti-corruption legislation by
introducing an alternative (forced, objectively driven, intended for the
period of a special legal regime, such as martial law) statutory model of
using alternative toolkit, with its conditional division into two subtypes:
1) with the suspension of the principles for the application of individual
anti-corruption measures for the period of martial law (unconditional
alternative statutory model); 2) with suspension (“pause”) of grounds for
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the application of other anti-corruption tools, provided that persons comply
with legal provisions (alternative conditions). Such an approach to
introducing an alternative statutory model of using anti-corruption tools
contributes to an effective anti-corruption policy in the state under extreme
existential conditions — during martial law — the preservation of all anti-
corruption tools and timely response to requests for its actualization.
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ADMINISTRATIVE-LEGAL SYSTEM OF COMBATING
CORRUPTION IN THE CONDITIONS OF MARTIAL LAW

Kolpakov V. K.

INTRODUCTION

The study is devoted to the theoretical understanding of administrative
and legal means of combating corruption in Ukraine under martial law.
In the aspect of the Law of Ukraine of 12.05.2015 “On the legal regime of
martial law” and the Decree of the President of Ukraine of 24.02.2022
“On the imposition of martial law in Ukraine” political and legal documents
with anti-corruption content are analyzed. These are, in particular:
a) program documents on combating corruption; b) anti-corruption
normative acts; c) organizational and legal institutions; c) forms and
methods of activities of the subjects of the fight against corruption;
d) sociological surveys; e) empirical research; f) materials of international
organizations “Transparency International”, “Management Systems
International (MSI)”, international audit company “EY”. The work of
the National Anti-Corruption Agency is described in detail; The National
Anti-Corruption Bureau; Specialized Anti-Corruption Prosecutor’s Office;
State Bureau of Investigation.

A detailed analysis of the current Law of Ukraine “On the Prevention
of Corruption” 2014 is presented. Attention is focused on the norms of this
law, which contain a list of specific restrictions on the use of an official
position for personal gain; using gifts for personal gain; restrictions on the
joint work of relatives in the civil service; regulate the rules of ethical
behavior of civil servants; regulate the submission of income tax returns.

The important components of the preventive anti-corruption system
are highlighted: a) anti-corruption expertise, b) special anti-corruption
inspection, c) the unified state register of persons who have committed
corruption or corruption-related offenses, d) requirements for the
transparency of information and access to it; 6) protection of whistleblowers
(persons reporting the facts of corruption) from illegal dismissal, transfer,
changes in the essential terms of the employment contract).

Changes to the Criminal Code of Ukraine are analyzed: the list
of corruption criminal offenses; restrictions and prohibitions for persons
who have committed corruption criminal offenses. Changes to the Code
of Administrative Offenses of Ukraine are analyzed: Chapter 13-A
“Administrative Offenses Related to Corruption”; responsibility for violation
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of financial control requirements; violation of requirements for the prevention
and settlement of conflicts of interest; restrictions on combination and
combination with other types of activities; illegal use of information that has
become known to a person in connection with the performance of official
or other powers specified by law; failure to take anti-corruption measures.

The introduction of martial law led to the adjustment of legal relations in
accordance with the Law of Ukraine “On the legal regime of martial law” of
12.05.2015" and the Decree of the President of Ukraine “On the imposition
of martial law in Ukraine” from 24.02.2022°,

One of the areas that has undergone significant changes is the area of
anti-corruption. In particular, they touched upon the relations related to the
submission of declarations, notifications of significant changes in property
status, notifications on opening a foreign currency account, conducting
inspections, restrictions for public servants on certain activities and others.

Normative novelties have led to changes in the work of the National
Agency for Prevention of Corruption, the National Anti-Corruption Bureau
of Ukraine, the Specialized Anti-Corruption Prosecutor’s Office, civil
service management structures (National Agency of Ukraine for Civil
Service and its territorial bodies), and other public administration structures.

Corruption, as a method of conspiratorial interaction between subjects of
legal relations in order to obtain personal benefits of a political, social,
economic nature and other advantages contrary to legal rules and norms,
became an urgent and painful problem for Ukraine already in the first years
of gaining statehood.

The first anti-corruption law was adopted in Ukraine in 1995. It was
aimed at preventing corruption, identifying and crossing its manifestations,
restoring the legal rights and interests of individuals and legal entities, and
eliminating the consequences of acts of corruption.

After some time, the analysis of the practice showed, firstly, that the
operation of its norms does not meet social expectations, practically does not
affect the state and dynamics of corruption offenses, and secondly, further
build-up of anti-corruption efforts is impossible without reforming the
administrative and legal means of combating corruption.

The consequence of this was the development of a new legislative act.
As a result, in June 2009, the Law of Ukraine “On the Basics of Preventing
and Combating Corruption” was adopted. However, its effectiveness was no
better than the previous one.

! TIpo npaBoBuil pexuM BOEHHOTo cTaHy : 3akoH Ykpaimu Bin 12.05.2015 p.
Ne 389-VIII. Bioomocmi Bepxosnoi Paou. 2015. Ne 28. C1.250.

2 IIpo BBeleHHs BOEHHOIO cTaHy B Ykpaimi : Vkas IIpesunenta Yikpainu
Bix 24.02.2022 p. Ne 64/2022 p. I'onoc Yrpainu. Ne 37 Bix 24.02.2022.
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Public concern has led to the adoption of the next Law of Ukraine
“On the basics of preventing and combating corruption” in April 2011.
He defined the basic principles: a) prevention and counteraction of
corruption in public and private spheres of public relations, b) compensation
for damage caused as a result of committing corruption offenses,
c) restoration of violated rights, freedoms or interests of individuals,
d) rights or interests of legal entities, ) the interests of the state.

In October and November of the same year, the State Program for the
Prevention and Counteraction of Corruption for 2011-2015 and the National
Anti-Corruption Strategy for 2011-2015 were successively adopted.
Unfortunately, these documents were not based on substantive research and
analysis of previous efforts.

Therefore, the decision to develop a new anti-corruption legislative act
was quite natural and reasonable. Such a document was adopted on October
14, 2014. This is the current Law on the Prevention of Corruption’.

Research

The anti-corruption mission of administrative law consists in the
formation of anti-corruption meanings in the Ukrainian legal space. By such
a space, we understand the legal and communicative sphere of life of
individual and collective subjects of social relations, in which their
legitimate interests, rights and obligations are realized.

The term “anti-corruption meaning” in the context of this study is an
organic component of the concept of “meanings of administrative law”.
According to the author, in the conditions of active locations of
postmodernism in the Ukrainian socio-cultural reality, it is administrative
law that offers effective means of escalating the transition from the
postmodern syntagma to the paradigm of a new reality (the period after the
postmodern is called postpostmodern, altmodern, transmodern, metamodern,
digimodern, etc.).

Under the formation of legal meanings in the sphere of interaction
between the authorities and civil society, it is proposed to understand the
generation of normatively expressed motivation in the authorities and civil
society to transform the knowledge directed to them into practical law
enforcement activities.

If we formulate this definition in an expressive-emotional lexical format,
we will get an expression-algorithm consistently determined by evolutionary
logic: meanings in motives, motives in principles, principles in regularities,
regularities in legal norms, legal norms in law enforcement, law enforcement
in legal facts, legal facts in legal relations.

? Ipo HawioHanbHe aHTHKOpYyMUiiiHe Gropo Ykpainu : 3axoH YKpaiHH Bix
14.10.2014 p. Ne 1698-VII. Bioomocmi Bepxosnoi Paou. 2014. Ne 47. Cr. 2051.
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According to the author’s vision, the formation of legal meanings in
the sphere of interaction between the authorities and civil society by means
of administrative law is the content of a new idea about the administrative-
legal regulation of social relations. The described algorithm is the concept
of such regulation.

Thus, the modern administrative law of Ukraine, having undergone
radical changes and transformations on its way, appears in the legal system
as the right to form legal meanings in the sphere of interaction between the
authorities and civil society.

The vulnerability of the Ukrainian bureaucracy to the interventions of
corruption temptations turned out to be an urgent and painful problem already
in the initial phases of the development of state independence. Even in the
interval between the adoption of the Declaration on the State Sovereignty
of Ukraine (July 16, 1990) and the Act of Proclamation of Independence
of Ukraine (August 24, 1991), the legislator considered it necessary to imple-
ment urgent measures to strengthen law and order in the republic and outline
in this document the importance of combating corruption.

The first law on combating corruption was adopted in Ukraine in 1995.
It was aimed at preventing corruption, identifying and crossing its manifesta-
tions, restoring the legitimate rights and interests of individuals and legal
entities, eliminating the consequences of corrupt acts. Analysis of the practice
of its application has shown that further strengthening of anti-corruption
efforts is impossible without further reforms of the regulatory framework.

This led to the development of a new legislative act. As a result, in April
2011 the Law of Ukraine “On the Principles of Preventing and Combating
Corruption” was adopted. It defined the basic principles: a) prevention
and combating corruption in the public and private spheres of public
relations, b) compensation for the damage caused by corruption offenses,
c) restoration of violated rights, freedoms or interests of individuals,
d) rights or interests of legal entities, ¢) interests of the state.

In October and November of that year, the “State Program to Prevent and
Combat Corruption for 2011-2015” and the “National Anti-Corruption
Strategy for 2011-2015” were adopted consecutively. Unfortunately, both
documents were not based on substantive research and analysis of previous
efforts. In this period, regular corruption studies, which would have provided
an analytical basis for monitoring the implementation of the anti-corruption
strategy and its future updates, were not conducted. The Central Election
Commission, the Chamber of Accounts, the courts, and the Prosecutor’s
Office were left out of their focus. There were no links to other relevant
reforms, which are important in terms of eliminating the preconditions for
corruption or creating effective tools for bringing perpetrators to justice:
reforms of the law enforcement system, judiciary, external audit, etc.
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In addition, the State Program lacked clear, measurable, achievable, relevant
and time-limited indicators of implementation of its tasks. The indicators
themselves had no qualitative basis and were formal (“report and proposals”,
“corresponding legal act”, “conducted seminars”, “annual report”, etc.).
In fact, they were process-oriented only, so even their full implementation
could not lead to any significant changes and ensure the achievement
of objectives®.

Therefore, it was quite natural and reasonable to decide to develop a new
anti-corruption legislative act. Such a document was adopted on October 14,
2014. It was the current Law “On Prevention of Corruption”.

The law synchronized anti-corruption policy and legislation, based
on the current economic and socio-legal situation. With its adoption,
the normative regulation of the anti-corruption mechanism evolved, a
consistent improvement of the institutional system through new preventive
mechanisms began.

Thus, the main components of the preventive anti-corruption system,
according to this Law, are: 1) the functioning of the National Agency for the
Prevention of Corruption, a specialized body for the prevention of
corruption; 2) rules for the formation and implementation of anti-corruption
policy; 3) anti-corruption restrictions: a) regarding the use of one’s official
position, b) receiving gifts, ¢c) combining jobs and combining with other
activities, d) joint work of close persons related to the performance of state
or local government functions; 4) prevention and settlement of conflicts of
interest; 5) special anti-corruption tools: a) anti-corruption expertise,
b) a special anti-corruption audit, ¢) the Unified State Register of Persons
Who Committed Corruption or Corruption-Related Offenses, d) require-
ments for transparency of information and access to it; 6) protection of
whistleblowers (persons who report facts of corruption) from unlawful
dismissal, transfer, changes in the essential terms of the employment
contract); 7) legal liability for corruption and corruption-related offences;
8) elimination of the consequences of corruption offenses: a) cancellation of
acts, b) recognition of transactions as void, c) compensation for losses in
court; 9) international cooperation.

In accordance with the Law of 2014 “On the Prevention of Corruption”
and in the development of its provisions, important transformations took
place in the system of organizationally structured anti-corruption
institutions’.

4 Mpo [epxasue 6lopo posciinysamp : 3akon VYkpaimu Bim 12.11.2015
Ne 794-VIII. Bioomocmi Bepxosnoi Paou. 2016. Ne 6. Cr. 55.

3 Kolpakov V.K. Regulatory support of counteraction corruption in Ukraine.
Studia Universitatis Moldaviae. 2021. Nr. 8 (148). P. 36-41.
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First of all, it should be noted the creation of the National Agency for
the Prevention of Corruption as a central executive body with a special
status. Its main functions were: ensuring the formation and implementation
of anti-corruption policy with the involvement of the public; analysis
and study of the situation with corruption; development, monitoring
and coordination of the implementation of the Anti-Corruption Strategy
and the state program for its implementation; monitoring and control over
the implementation of acts of legislation on professional ethics and
conflicts of interest; coordination and methodological assistance in
identifying and eliminating corruption risks; implementation of financial
control, verification of declarations, monitoring of the lifestyle of persons
authorized to perform the functions of the state or local government;
approval of the rules of ethical behavior of civil servants and officials of
local self-government; cooperation with whistleblowers, taking measures
for their legal protection; providing methodological and advisory
assistance on the application of anti-corruption legislation; implementation
of international cooperation in the field of anti-corruption policy.

At the same time, the Agency received the right to demand the necessary
information from the governing bodies; make binding instructions (to elimi-
nate violations of the implementation of anti-corruption legislation); apply
to law enforcement agencies with mandatory conclusions regarding
the identified signs of offenses; apply to the court with claims (applications)
to declare illegal legal acts, individual decisions, invalidate transactions
issued (accepted, concluded) as a result of violation of anti-corruption
legislation) have access to databases of state and other bodies (for financial
control, in particular for checking declarations).

In the format of the implementation of anti-corruption legislation,
the following were also created: the National Anti-Corruption Bureau
of Ukraine; Specialized Anti-Corruption Prosecutor’s Office; State Bureau
of Investigation.

In the mechanism of combating corruption, these structures interact with
each other, with other law enforcement agencies, the executive branch, local
self-government, and civil society actors.

The National Anti-Corruption Bureau of Ukraine was established as a
state law enforcement agency with broad enforcement powers. It is he who
is entrusted with the duty of direct prevention, detection, suppression and
disclosure of corruption crimes that are committed by senior officials
authorized to perform the functions of the state or local self-government, and
constitute a threat to national security. To this end, the National Bureau
carries out operational-search activities; conducts a pre-trial investigation of
criminal offenses related to its jurisdiction, as well as conducts a pre-trial
investigation of other criminal offenses in cases specified by law; takes

122



measures to search for and seize funds and other property that may be
subject to confiscation or special confiscation for criminal offenses related to
the jurisdiction of the National Bureau; interacts with other state bodies,
local governments and other entities to fulfill their duties; carries out
information and analytical work in order to identify and eliminate the causes
and conditions that contribute to the commission of criminal offenses
attributed to the jurisdiction of the National Bureau; provides confidentiality
and voluntary cooperation with persons who report corruption offences.

The Specialized Anti-Corruption Prosecutor’s Office was created as part
of the General Prosecutor’s Office of Ukraine as an independent Depart-
ment. Its leader is also the Deputy Prosecutor General of Ukraine. The main
areas of activity of the Anti-Corruption Prosecutor’s Office include:
supervision over compliance with laws in the conduct of operational-search
activities, preliminary investigation by the National Anti-Corruption Bureau
of Ukraine; participation in the consideration by the courts of the petitions
of detectives and prosecutors during the pre-trial investigation; participation
in the judicial review of criminal proceedings investigated by detectives
of the National Anti-Corruption Bureau of Ukraine.

The State Bureau of Investigation has the status of a state law
enforcement body and exercises its powers directly and through territorial
administrations. The State Bureau of Investigation solves the tasks of
preventing, detecting, suppressing, disclosing and investigating crimes
committed by officials who occupy a particularly responsible position in the
public service; judges and law enforcement officials; officials of the
National Anti-Corruption Bureau of Ukraine, the Deputy Prosecutor
General, the head of the Specialized Anti-Corruption Prosecutor’s Office or
other prosecutors of the Specialized Anti-Corruption Prosecutor’s Office.

The law of 2014 introduced significant changes to the regulatory
framework for the institution of whistleblowers, anti-corruption expertise of
legal acts; conflict of interest; information support for anti-corruption
activities; special check and others.

Important changes have been made to the Criminal Code. For the first
time in the history of Ukraine, it presents a list of corruption criminal
offenses and states that the perpetrators of them are subject to a number of
restrictions and prohibitions.

Thus, they cannot be released from criminal liability: in connection with
repentance (Article 45); in connection with the reconciliation of the
perpetrator with the victim (Article 46); in connection with bail (Article 47);
in connection with a change in the situation (Article 48); they cannot be
given a more lenient punishment; than provided by law (Article 69); the
court does not have the right to release such a person from punishment in
connection with the loss of public danger by the act (part 4 of article 74);
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release from serving a sentence with a trial (part 1 of article 75; article 79) or
on the basis of an amnesty (part 4 of article 86); the terms of the actual
serving of the sentence have been increased; appointed by the court for a
corruption offense; for parole (art. 81); replacement of the unserved part of
the punishment with a milder one (Article 82); pardon (part 3 of article 87);
a conviction for committing a corruption offense cannot be prematurely
dismissed by the court (part 2 of article 91).

The Code of Administrative Offenses® was supplemented with Chapter
13-A “Administrative Offenses Related to Corruption”. It contains norms
providing for responsibility for: violation of restrictions on part-time
employment and combination with other types of activity (Article 172-4);
violation of legal restrictions regarding the receipt of gifts (art. 172-5);
violation of financial control requirements (art. 172-6); violation of the
requirements for the prevention and settlement of conflicts of interest
(art. 172-7); illegal use of information that became known to a person in
connection with the performance of official or other powers determined
by law (Article 172-8); violation of the restrictions established by law after
the termination of the powers of a member of the national commission
that carries out state regulation in the field of energy and utilities
(Article 172-8-1); failure to take measures to combat corruption (art. 172-9);
violation of the prohibition on placing bets on sports related to the
manipulation of an official sports competition (art. 172-9-1); violation
of legislation in the field of environmental impact assessment (art. 172-9-2).

As a result of these transformations, there are reasons to note some
positive trends in combating corruption.

Thus, sociological studies have recorded a noticeable decrease in the
proportion of citizens who have direct experience of involvement in corrupt
relations. In 2013, 60 percent of respondents had it, and largely thanks to
these data, in April 2017, the international audit company EY ranked
Ukraine in first place in the world in terms of corruption among 41 countries
surveyed (including from Africa). By the beginning of 2022, less than
40 percent of the citizens surveyed indicated its presence.

There is also some improvement in the comparative indicators of the
level of corruption, which is recorded in a special rating by the international
organization “Transparency International”. According to her, in the period
from 2013 to 2019, it increased from 25 to 30 points. In 2021, Ukraine
received 33 points and took 117th place out of 180 countries, which is
3 points better than the previous indicators.

® Konexc YkpaiHu mpo aaMiHiCTpaTHBHI IpaBONIOpPYIICHHS : 3akoH YkpaiHu
Bix 07.12.1984 p. Ne 8073-X. Bidomocmi Bepxoenoi Paou Ykpaincoroi PCP. 1984.
Ne 51. Ct. 1122.
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However, this progress does not satisfy society. Citizens perceive it as
too slow, and corruption is recognized as one of the most important
problems. In scientific publications on this issue, it is noted that annually,
experts estimate the loss of the state budget from the illegal activities of the
shadow business in Ukraine at UAH 12-13 billion.

The reluctance of foreign investors to invest in the Ukrainian economy is
mainly due to corruption, since the amount of bribes usually equals the
amount of capital invested in the business. Corrupt bureaucracy has turned
into a kind of all-powerful monster.

The impression is that it is in the interests of the bureaucracy that laws
are adopted and amended. The official is omnipotent and unpunished. And
in the country now there is no real force, including in the highest echelons of
power, which would be able to curb bureaucratic arbitrariness’.

According to a survey conducted in early 2020, corruption-driven social
tensions were seen as tantamount to the Donbass crisis. The slow pace of
implementation of anti-corruption policy in Ukraine significantly slows
down its economic growth. The prevalence of corruption and distrust in the
main instruments of counteraction (regulatory support, organizational
and legal institutions, research support, control by non-governmental organi-
zations) are diagnosed by civil society as a dominant obstacle to improving
living standards, progress in combating the pandemic, the effectiveness of
education, and attracting people to the country. investment.

Returning to positive changes, we note that progress in minimizing
corruption risks is correlated with: a) the start of work of the Supreme Anti-
Corruption Court with appropriate jurisdiction; b) rebooting the National
Agency for the Prevention of Corruption; c¢) modernization of legal
regulation; d) improvement of law enforcement practice.

The update of the anti-corruption policy and its regulatory support is
related to the new Anti-Corruption Strategy for 2021-2025, which became
part of the Law of Ukraine “On the Basics of the State Anti-Corruption
Policy for 2021-20257%.

The draft, among other measures, provides for the need to ensure the
inevitability of legal liability for corruption and corruption-related offences. In
particular, we are talking about disciplinary, administrative and criminal liability.

The institution of disciplinary responsibility as the main mechanism for
ensuring compliance with the rules of ethical behavior by public servants

"0 cucreMHOM Kpusnuce B YkpawHe M myTsix Bbixoga u3 Hero / H.I'. Beno-
nonbekuit, B.C. Bonommn, O.B. Knenun. Bichuk exonomiunoi nayku Yxpainu. 2017.
Ne2.C.110-118.

¥ Tlpo sacamm mepxaBHOI aHTHKOPYMIiHHOI momiTHkn Ha 2021-2025 poku :
3akon Ykpaiuu Big 20.06.2022 p. Ne 2322-IX. Odpiyitinuii eicnux Yrpainu. 2022.
Ne 56. Cr. 3272.
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is characterized by a high anti-corruption potential, since it allows to
remove from the performance of the functions of the state or local
government persons who grossly or systematically violate their duties.
However, Ukraine has not yet been able to fully realize the potential of this
institution. In this regard, the novelties of subsection 4.1 of the draft are
primarily aimed at improving the provisions of the legislation regarding
the grounds and procedure for bringing persons to disciplinary
responsibility for committing corruption and corruption-related offences.

One of the most effective mechanisms for ensuring compliance with
the rules, procedures, prohibitions and restrictions established by anti-
corruption legislation (violation of which constitutes a corruption offense)
is a properly functioning system of administrative responsibility measures.
The Code of Ukraine on Administrative Offenses still provides for liability
for most of these violations, but the practice of implementing the relevant
provisions of administrative legislation shows that the security and
deterrent (preventive) effect of these mechanisms is minimal. Based on
this, subsection 4.2 of the draft contains recommendations to ensure the
inevitability of administrative liability by improving the grounds and
procedural means of bringing to administrative liability.

In order to effectively combat corruption and corruption-related crimes
in Ukraine, the system of norms that provided for the grounds for criminal
liability for committing such crimes was radically changed, which is now
generally consistent with international standards in this area. At the same
time, for a number of objective and subjective reasons, it has not yet been
possible to ensure a high level of inevitability of criminal liability for
committing corruption and corruption-related crimes. Based on this, the
provisions of subsection 4.3 are aimed at achieving the following main
results: improvement of legislation that establishes criminal liability for
committing corruption and corruption-related criminal offenses
(harmonization of the provisions of the Criminal Code of Ukraine with the
Law of Ukraine “On the Prevention of Corruption”, increasing the statute
of limitations for liability for such crimes, harmonization and slight
increase in sanctions, etc.); ensuring stable and predictable investigative
and judicial practice in relevant proceedings; improvement of the
provisions of the criminal procedural legislation; ensuring the effective
operation of the National Anti-Corruption Bureau of Ukraine, the
Specialized Anti-Corruption Prosecutor’s Office and their interaction with
other bodies; increasing the effectiveness of countering the legalization of
assets obtained by criminal means, as well as the return of such assets;
ensuring the continuity of the trial of criminal proceedings and the stability
of judicial practice in such cases.
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Thus, all the factors that contributed to the progress of anti-corruption
efforts are somehow related to qualitative changes in the regulatory
framework for combating corruption.

Thus, at the crossroads to martial law, the anti-corruption mechanism turned
out to be institutionally formed and legally systematized. Its adaptation to
the new conditions has become an important vector for the introduction
and provision of measures for the legal regime of martial law in Ukraine.

All components of this mechanism have been adjusted accordingly, but
the most structured impact has been on the declaration of financial and
property assets of public servants.

First, the requirements for declaring property and funds received for
assistance to: a) the security and defense forces of Ukraine have been amended;
b) persons who have suffered as a result of aggression. Naturally, such funds
and property are not the personal income of the declarant. Therefore, it is
considered fair that they are not subject to reflection in the declaration

Secondly, the requirements for the submission of notifications of
“significant changes in property status” have been adjusted. Significant
changes in property status of the Law of Ukraine “On Prevention of Corrup-
tion” of 14.10.2014, recognizes: a) income; b) acquisition of property
¢) expenditure in the amount exceeding 50 subsistence minimums (established
for able-bodied persons).

According to this law, the subjects of declaration (persons referred to in
paragraph 1, paragraphs “a” and “c” of paragraph 2, part 1 of Article 3) are
obliged to notify the National Agency for Prevention within 10 days
corruption about “significant changes in property status”.

In terms of the Law of Ukraine “On the legal regime of martial law” of
12.05.2015 and the Decree of the President of Ukraine “On the imposition of
martial law in Ukraine” of 24.02.2022 National Agency for Prevention of
Corruption recognized the right to suspend corruption about “significant
changes in property status™’.

Third, the National Agency for the Prevention of Corruption clarified the
declaration of movable enemy property obtained in combat by the declarant.

In this case, the requirement to declare movable property worth more
than 100 subsistence minimums is adjusted, regardless of the form of the
transaction for its acquisition.

In this regard, the National Agency for the Prevention of Corruption
explains the following. Enemy property obtained in battle by the subject of
the declaration shall not be reflected in the declaration on such grounds.

° Kommaxos B.K. AuruxopynuiliHa Micis amMimicTparuHOro mpasa. Kouyen-
myanbui 3acaou po3eUMKY GiMUUHAHO20 AOMIHICMPAMUEHO20 Npasa : KOJIEKTUBHA
Monorpadist / 3a pexa. Il. JlixrieBcekoro. Pura, Jlatis : “Baltija Publishing”, 2022.
986 c. C. 18-63. DOI: https://doi.org/10.30525/978-9934-26-233-3-1.
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First, it was acquired not as a result of a transaction, but in connection with
the protection of the state in accordance with the above regulations.
Secondly, the assessment of such objects in accordance with the Law of
Ukraine of 12.07.2001. “On the valuation of property, property rights and
professional valuation activities in Ukraine” in order to determine whether
their value exceeds the declaration threshold is impossible. At the same time,
if the relevant entities wish to declare them, the National Agency for the
Prevention of Corruption will facilitate the declaration.

Elaboration of 1) requirements for declaring property and funds received
for assistance to: a) security and defense forces of Ukraine; b) persons who
have suffered as a result of aggression; 2) requirements for the deadlines for
filing a notice of “significant changes in property status”; 3) requirements to
declare movable property worth more than 100 subsistence minimums,
regardless of the form of the transaction for its acquisition — from the
positions of the Laws of Ukraine “On Prevention of Corruption” of
14.10.2014, “On Martial Law” of 12.05.2015, Decree of the President of
Ukraine “On the introduction of martial law in Ukraine” from 24.02.2022, as
well as the generalization of the vision of these issues by the National
Agency for the Prevention of Corruption, allowed to formulate algorithms
for declaring the assets of civil servants in martial law.

CONCLUSIONS

The above study of administrative and legal means of combating
corruption in Ukraine allows us to draw the following conclusions. In 2021
(compared to 2019), Ukraine showed a slight improvement in its position in
the global “Corruption Perception Index” of Transparency International. Its
index was 33 points (30 points in 2019). Thus, it took 117th place among
180 states. In 2019, the country was nine places lower and ranked 126th in
the ranking. Experts believe that this became possible thanks to the
administrative, legal and organizational efforts to launch the High Anti-
Corruption Court, reformat the National Agency for the Prevention of
Corruption, and strengthen responsibility for corruption offenses. However,
there are insufficient grounds for a positive assessment of this progress.

Unfortunately, Ukraine again found itself behind all its neighbors
(Romania, Moldova, Belarus), except Russia. According to Ukrainian experts,
over the past 5 years, the number of business structures associated with civil
servants has increased by 20%. If in 2016 Ukrainian state officials (according to
the declarations) owned 16,117 companies, then in 2021 they already owned
19,118 companies (https://www.epravda.com.ua/news/2021/05/11/673716/).

Here we note: Ukrainian legislation does not prohibit officials from
owning businesses and being the ultimate beneficiaries. However, it requires
the transfer of corporate management rights to other persons who are close
relatives of the owner.
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In this regard, it is advisable to rebuild anti-corruption practices on the
basis of a) deep implementation of digital technologies in the field of
corruption prevention; b) creation of a single state information processing
center; ¢) will focus on the development of convenient alternatives to
existing anti-corruption practices; d) intensify the formation of zero
tolerance for corruption; e) to introduce the inevitability of responsibility for
corruption; f) adopt relevant changes to the anti-corruption legislation.
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MPOTHU/IA KOPYIIII IHCTUTYIAMHU
I'POMAJAHCBKOI'O CYCHIVIBCTBA KPI3b ITPU3MY
OYHKIIOHYBAHHA KOHCYJBTATUBHO-JOPATUYHNX
OPTAHIB: CYYACHMI CTAH, HAABHI BUKJINKA
TA 3AXOIHU BJOCKOHAJIEHHA AIMIHICTPATUBHO-
IIPABOBOI'O PEI'YJIIOBAHHA

Kpaiiniii I1. 1.

BCTYII

OpHi€elo i3 HaWakTyalbHIIIMX TPOOJIeM Cy4acHOCTI € KOpYILis,
MOJIOJIAHHSL SIKOT € B&KJIMBUM 3aBJAHHSAM JUISl KpaiH 3 JIEMOKPAaTHYHHUM
MIPAaBOBUM PEXHMOM. 3araJlbHONPUIHATOIO € Te3a Mpo TE, IO BYMHEHHSA
KOPYNIIHHUX Hif 9i OE3MisITPHOCTI BIUIMBAE€ Ha E€KOHOMIYHHN PO3BUTOK
ZieprKaB, 3MIMCHEHHS IMyOJIIYHOI BTN Ta 3aralbHUI PO3BUTOK CYCIUIBCTBA.
Huni npuitHATO HH3KY MDKHApOTHHX JOKYMEHTIB, y SAKHX BH3HAE€THCA
HeOOXigHicTh mpoTuaii Kopymmii. MiKHapogHI oOpraHizamii MPOBOAATH
MOCTiHIIA MOHITOPHHT, BUBUEHHS MAacIITa0iB Ta HACIHIAKIB TAaKUX IPOIECIB
B OKpeMHuxX KpaiHax. Lle no3Boiisie chopMysIrOBaTH «JOPOXKHIO Mary», sKa
CKJIAJTAEThCS 3 KOHKPETHUX 3aXOJiB, SKi HEOOXIAHO BXUTH KpaiHam, IO
nepeOyBalOTh Ha NUIAXY MiHIMI3alil KOPYILIHHKUX MPOSBIB Y Pi3HUX cdepax
cycnimbHoro xutTs. OcoOiuBe Micle 3-MOMDK IHIIMX CYO’€KTiB, SKi
HNPOTUAIIOTH KOPYIIii, 3aiiMaloTh IHCTHTYLIT IPOMAJSTHCHKOTO CYCIIIBCTBA.
Ix icHyBaHHS € BaXIMBOIO CKIAJOBOI0 YACTHHOK 3arajbHOro aHTH-
KOPYIIIHHOTO MEXaHi3My I€MOKPAaTHYHOI KpaiHH.

OcTaHHIMH pOKaMH B HaIlliii KpaiHi 3all0YaTKOBaHO HOBiI BEKTOPHU
pearizanii aHTHKOPYIIIAHOI TOJIITHKH, SIKI CTOCYBaJHCh peopM CYHOBOI
BJIaM, OpraHiB MyONIYHOI BIAgM Ta IEepKaBHOI CIy)KOW, OpraHiB, sKi
HAJIIJICHI CHeMiaJbHAM CTaTyCOM Ta MPOTHAIIOTH KOPYIIIii, 3a0e3medyroun
HEBiABOPOTHICTP MPUTATHEHHS [0 IOPUAWYHOI BiANOBIJANBHOCTI 3a
BYMHEHHS KOPYIIINHHMUX MpaBonopyuieHb. KpiM yTBOpEHHS HOBUX OpraHiB,
AKi 3aiiMaroThCs OOPOTHOOI0 3 KOPYIIIIEID, TapajelbHO CTBOPIOBAlIach
BIZINOBI/THA MPaBOBa OCHOBA, siKa 3a0e3reuyBaja JOCTYIl IPOMAJCHKOCTI 10
BiMOBiAHOT iH(pOpMaIi, IO CTOCyBaJlaCh MiSUTLHOCTI BHIIE3a3HAYCHUX
oprasiB. 3 onxHOro OOKy, yTBOPEHHS HOBUX AaHTHKOPYHNIIHHUX OPraHiB
chopMyBajo OKpeMy IiJCUCTEMYy B CHCTEMi OpraHiB IMyOJiYHOI BIamu, sKi
CTBOPIOBAINCH BUKIIOYHO JUIA OOpOTHOM 3 Kopymmiero. 3 iHIIOTO OOKy,
HaJlaHHS 1HCTUTYLISIM T'POMaJICBKOTO CYCIUIBCTBA NPABOBMX IHCTPYMEHTIB
BIUIMBY Ha JMisJIbHICTH BIAMOBIIHUX OPraHiB MyOJIYHOI BIAJH, CYIOBOI
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BIIQ CTBOPWJIO OKpeMi cdepu MyOITiuHO-IPAaBOBOTO  PETYJIOBAHHS
3abe3neueHHs peasizallii Ta 3aCTOCYBaHHS TaKMX IHCTPYMEHTIB.

To6to B YkpaiHi Ha ChOTOHINIHIN I€Hb Jle-I0pe iCHY€E JyajbHa CHCTEMa
poTU/ii KOPYIIii, SIKa Ipe/CTaBIeHa OKPEMHUMH CIIEI[iaIbHUMH OpraHaMu
Ta BIJNOBIIHMMHU MPABOBHUMH IHCTPYMEHTaMH, IO iX MOXYTb BHKOPUCTO-
ByBaTH IHCTUTYLIi TI'pPOMaASHCHKOTO CYCIHiJbcTBa. BopHowac ne-¢akTo
ICHYIOTb CYTT€BI HEIOJIIKM INOJO NPAaKTUYHOI peaizamii BiJNOBIIHUMHU
OpraHaMH HAJaHUX 3aKOHOAABLEM IOBHOBaKeHb. KpiM IOTO, CHOTOAHI
TPOMAJCHKICTh HE TMOBHOIO MipOI0 Ma€ 3MOTY MPOTHAISATH KOPYIIii y THUX
cthepax, ne i HagaHWH BIATOBIAHWE (YHKIIOHAN, XO4Ya W 3aKpilUIeHi
aJMiHICTPAaTUBHO-TIPABOBI 3acaJi BHUKOPHUCTAHHS TaKUMHU IHCTHTYIISIMH
pi3HOMaHITHUX (GOPM Ta IHCTPYMEHTIB OOpOTHOM 3 KOPYIIi€. 3 OTIAIy
Ha Il Tepel] BITYM3HAHOIO HAyKOIO aJMIiHICTPaTUBHOIO TIIpaBa IOCTAJIO
Ba)XJIMBE 3aBJaHHS, SIKE CTOCYETbCS BHMBYCHHS CYYacHOTO CTaHy yd4acTi
IHCTUTYLIH TPOMaASHCHKOTO CYCHIILCTBA y TPOTHIIT KOPYMIIl HIISIXOM
aHaJIi3y YNHHOTO 3aKOHOJJABCTBA, SIKUM BU3HAYEHO OCOOJIMBOCTI aaMiHiCTpa-
TUBHO-IIPaBOBOTO 3a0e3NeueHHs I1X JISUIbHOCTI 3a JIOIOMOTOK TaKhX
IHCTPYMEHTIB: JocTymy 10 myOmiunoi iHopMmauii, 3BepHEHHsS TI'POMaJsH,
BHECEHHSI TPOTO3HIIA Cy0’€KTaM 3aKOHOAABUOl 1HIIIATUBH, TPOBEIACHHS
TPOMA/ICBKOI ~ aHTHUKOPYNIIHHOI ~eKCHEepTH3M IIPOEKTIB  HOPMATHBHO-
MIPABOBUX aKTiB.

UnHHa HOpMaTHBHa OCHOBa 3a0e3ledYeHHS ydacTi TpPOMaJIChbKOCTI
B HisUTBHOCTI OpraHiB IyONivyHOi BNagW, KpiM IHINOTO, mependavae
MOXIIMBICTh YTBOPEHHS BIiANOBIIHNX KOHCYJIBTaTUBHO-IOPAAYMX OpPTaHiB.
OcTaHHI YTBOPIOIOTBCA 3 YHCJA MPEACTABHUKIB IHCTUTYHIH IPOMAaICHKOCTI
IpU MiHICTEpCTBaX, BiJOMCTBAaX, IHIIMX OpPraHaXx BHUKOHABYOI BIAAH
31 crierianbHUM ctaTycoM. OKpeMUM MPaBOM Ha CTBOPEHHS TaKUX OpPraHiB
y MeXax IOBHOBa)XEHb, BH3HaueHHUX KoHCTHUTYyIi€0 VYKpaiHu, BOJOIIE
[Ipesunent Ykpainu, ssKuii MOXKe YTBOPIOBAaTH KOHCYJBTATHBHI, JOpamdi Ta
iHII opraHM ¥ CHOy)KOM y MeXaxX KOIITiB, mepeadadeHuX Iep:KaBHUM
oromxerom, Kabiner MinicTpiB VYkpaiHu, iHIII IEHTpaJbHI OpraHu
BUKOHABUO] BIIAJIH.

1. MickHapoaHuii Ta HaiOHAJBLHUI BUMIpH
aIAMiHiCTPAaTHUBHO-NIPABOBOI0 Pery/JIOBaHHS y4acTi T[pPOMaacbKOCTI
y nporuaii kopynuii B YkpaiHi 32 1010M0roi0 yTBOpeHHs
Ta AiJILHOCTI KOHCYJIbTATHBHO-A0PAa4YMX OPraHiB

Bynp-sika misubHICTH CyO’€KTIB TIpaBa Ta TPaBOBIMHOCHH 0a3yeThCs
Ha BU3HAYCHOMY IIPAaBOBOMY MeEXaHi3Mi. ['OBOpSM MpPO TPOMAICHKICTh,
MH MaeEMO Ha YyBa3i KOHKPETHHX CYO’ €KTiB TMpaBa, SIKi YTBOPIOIOTHCS
BIIMTOBIHO JI0 TOJIO)KGHh HOPMATHBHHUX aKTiB Ta 3JIHCHIOIOTH CBOIO
IiSUTBHICTH Y BH3HAYCHHX MeKax Ta crmocid. AIMiHICTpaTHBHO-TIPaBOBa
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y49acTh TPOMAJCHKOCTI y cdepi MpoTHii KOPYNIlil Ha ChOTOAHI BPETYIIHO-
BaHa PI3HUMH 32 IOPUAMYHOIO CHJIOIO JDKEpeNaMHU SIK MIKHapOJHOTO, TaK
1 HaI[lOHAJILHOTO 3aKOHOJABCTBA. 3arajibHi IIOJIOXKEHHS I0J0 HaJaHHs
M IPaBOMOXKIIMBOCTEH JIsl y4acTi y mpolecax MpoTHAIT KOpyIii Bperyibo-
BYIOTBCSI PI3HUMHU T'ajly3sMH IIpaBa.

Bapro Oparu n0 yBarum Tako)X BH3HAYaJbHHH BIUIMB Pi3HUX (akTopiB
Ha (hopMyBaHHS IPaBOBOi MaTepii, SIka CIyTye OCHOBOIO ISl BOPOBA>KEHHS
BiNOBITHUX aJMiHICTPaTUBHO-IIPABOBUX MEXaHI3MiB 3a0€3MECUCHHS y9acTi
TPOMAJCHKOCTI y BHpIMIEHHI TaKWX CKJIAIHUX 3aBHaHb. HUMH MOXYTb
BHCTYNATH pi3HI (aKTOpPH TOJITHYHOTO, COLIAIBHOTO, EKOHOMIYHOTO,
0e31eKoBOro xapakrepy romo. [y Hamoi AepkaBy 1Ie OJHUM BH3HAYAIb-
HUM (aKTOpOM, SKHH aKUEHTYye yBary He HEOOXiTHOCTI il Ta BIOCKOHA-
JICHHS. aJMIiHICTPaTUBHO-TIPABOBOTO PETYIIOBAHHS YdYacTi I'POMaJChKOCTI
y npotuaii Kopymuii, € BiliHa, sika cTraHOM Ha JuneHb 2023 poky TpHBae
noHax 500 nHiB.

3amuT CycrijibcTBa Ha MaKCUMaJlbHE 3MEHIICHHS KOPYNIIHHUX MPOsBIB
y MAiSJIBHOCTI BIAMOBIIHMX OpraHiB Biaaud € Oe3NPEleACHTHO BUCOKHM.
KpacHOMOBHOIO BHIAETHCS HaBEJEHA CTATHUCTHKA 32 pe3yJibTaTaMu MpPOBe-
JICHOTO COIIIOJIOTIYHO TIpyno «PedtuHry «JleB’SITHAAISITOr0 3arajabHoO-
HaIlOHALHOTO onuTyBaHHS. [lincymku poky. OdikyBaHHS Bill MaifOyTHEOTO
(2021 mucronana 2022 p.)». Tak, anst 46% onurtaHux curyauist y 60poTs0i
3 KOPYNLIEI0 HE 3MiHMIACh, MOKpAIIMIach BoHa sl 22%, TOTipHIIMIACh
mis 17% peCHOH,Z[eHTiBl.

3 ypaxyBaHHSAM aKTHBHUX OOHOBHX Hiif, 3aranbpHoi MoOimi3amii pecypciB
Ta HaceJeHHS SK YKpaiHW, Tak i pocii O4eBHAHOIO € HEOOXIJHICTH ozep-
JKaHHs HAILOIO JEP)KaBOl MDKHApOAHOI gormoMoru. Skmo mo 24 moTtoro
2022 poky 3MiHHM, fKi BigOyBajduch y cdepi MyOIiYHOTO BpsTyBaHHS,
y IPaBOOXOPOHHIN Ta CYAOBIH CHCTEMax, CHCTEMi OCBITH, PO3IIIAIAINCH
SIK KiJIbKapiyHU{ MIPOLIEC, TO 3apa3 OAEpKaHHs JOIIOMOTH € MUTaHHSIM TOTO,
Y1 3MOXe YKpaiHa 3a0e3Me4YMTH CBOI TEPUTOpialbHY IUJIICHICTD,
CYBEPEHITET Ta HE3aJIC)KHICTb.

Ti 3miam, mo Oynu TpoBeAeHI y BHIIE3TafaHUX cdepax, € Hesa-
BepmeHUMH. JlesiKi 3 HUX, AK-TO CyIOoBa pedopma, TOTpeOyIOTh MOTITHIHOT
pimydocti 3 OOKy YKpaiHCBKMX YHHOBHHKIB. 3BiCHO, € ¥ IIO3WTHBHI
3pYIICHHS: YTBOPCHHS CIICIialli30BaHUX OPTaHiB, AKi MPOTHIIIOTh KOPYIIIi,
CTBOPEHHS CHELiaIbHOI CYZOBOi IHCTHUTYIII, fKa 3alMa€TbCs PO3TIAIOM
KPUMIHAJIBHUX TMPOBAPKEHb MO0 KOPYMIIHHUX Ta MOB’A3aHUX 13 HUMHU
KPUMiHaJIbHUX MPAaBONOPYIIEHb. AKTUBHO 3JIHCHIOETBCS MPOLEC 3MiH, SIKI

! Jles’siTHaIsITe 3aranbHOHAIIOHATBHE onuTyBauHs. ITiacyMkn poky. OdikyBaHHs
Bix wMmaiibyraporo (20-21 mmcromana2022). URL: https://ratinggroup.ua/research/
ukraine/nineteenth national survey results of the year expectations for the future
november 20-21 2022.html (zata 3Bepuenns: 31.07.2023).
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CTOCYIOTHCSI ONTHMIi3allil MeXaHi3MiB B3a€MOJIii Mik 0co00I0 Ta opraHamMH
BJIaJIU TiJ Yac peaizaiii HUMU IpaB Ta CBOOO IIISTXOM MPUIHATTS 3aKOHY
Vipainu «[Ipo aaminictpaTuBHy mpoueaypy»” Ta iH. Taki 3MiHH, Kpim
IHIIOTO, MAlOTh Ha MeTi 3MEHIIEHHs PiBHS KOpYyMUii IiJg Yac peaiizauii
rpoMa/iTHaMU 11 KOHCTUTYIIIHHUX TpaB. TakoX HEBiI’€MHHUM KOMIIOHEHTOM,
KWW BIUIMBa€ Ha (OpPMYBaHHS JIep)KaBHOI IOJITHKH 3 JaHOTO ITUTaHHS,
€ MisUTBHICTh MDKHApPOIHHUX OpraHi3aiiil, sKi 3aiMaroThCs MHTAHHIMH
BHBYCHHS KOPYIILIi SK SBUIIA B Pi3HUX KpalHaxX CBiTy.

[Nonmampie mpaBoBe peryIIOBAaHHS 3a0e3MeUyeThCs HA PiBHI aaMiHiCTpa-
THBHOTO TIpaBa, sKe TO3BOJIIIO C(HOPMYBaTH BINMOBIIHY MPaBOBY
OCHOBY y4acTi TPOMAaJChKOCTi, IHCTHUTYIil TPOMaasSHCHKOTO CYCIiJIbCTBA
y mporecax 3amoOiranHs Ta mpotuaii kopymmii. YnHHI opraHd myOmigHOI
BJIaJIM, IPAaBOOXOPOHHI Ta CYAOBI OpPraHH TaK YW iHAKIIE 3iHCHIOIOTH CBOIO
JUSUTBHICT TMapajesbHo 13 iX 3amydeHHsM. Taki mpolecu BigOyBaroThCsl Ha
OCHOBI BIJNOBITHUX MIDKHAPOAHUX JOKYMEHTIB — KOHBEHIH, JOTOBOPIB,
yroj Tomo. Sk mpukiag MoxeMo 3ragaté pathdikoBaHi YKpaiHOIO MiKHa-
POJHI KOHBEHIIii, SIKI CTOCYIOTHCSI MPOTHIIT KOPYHLIii Ta y CBOIX TEKCTax
NpsSIMO BKa3yIOTh Ha HEOOXITHICTH CTBOPEHHsS YMOB IPOMAaJCBhKOCTI s il
y4acTi y CyCHUIbHUX Ipolecax, siKi BinOyBatoThcs B KpaiHi. [lo npukiany,
omHUM i3 Takux nokyMmeHTiB € KonBeHmis Opranizamii O6’eqnannx Hamiit
mpotu kopymmii Bim 31.10.2003 poky, ska paTtudikoBaHa YKpaiHOIO
18.10.2006 poky".

Bona ¢aktiuHO BM3HAUMIIa HEOOXITHICTH CTBOPEHHS BiATIOBITHUX YMOB
JieprkaBaMHU-TTiAMUCAHTAMHU JUTS 3a0€3TMEUCHHS TPOMAJICHKOCTI BiATIOBITHUMHU
MOXIIMBOCTSIMH, SIKI BOHM MOIJIM O BHKOPHUCTOBYBAaTH JUIS HPOTHUIIT
kopynuii. [Ipuknanom iHIIOro Mi>kHapoAHOTO NOKyMeHTy € KoHBeHwis mpo
JOCTyN 10 iH(opMaii, y4acTh rpOMaJICbKOCTI B IPOLIEC] IPUHHATTS PillIeHb
Ta JOCTYI A0 MPaBOCYAIS 3 IHTaHb, IO CTOCYIOThCs AOBKULII (Opxychbka
koHBeHIiA) Bix 25.06.1998 poxy. Hero Bmeprie Ha MiKHapoIHOMY piBHI
nepeadavueHe 3a0e3MeUYCHHsT JIOCTYIY T'POMAJICBHKOCTI 0 iH(popMaIlii, ska
CTOCYETBCS  JISUTBHOCTI  OpramiB  Baamgu'. MOMKIMBICTD  OTPHMAHHS
iHpopMamnii Mpo IisNTBHICTH BiATIOBIAHWUX OpPTraHiB CIYrye HEBiJ €MHOIO

% TIpo ammizicTpaTnBHY pouenypy : 3akon Yipaian Bix 17.02.2022 p. Ne 2073-IX.

URL: https://zakon.rada.gov.ua/laws/show/2073-20#Text (nara 38epuennst: 12.07.2023).

Kousenniss Opranizanii O0'equanux Haniii npotu kxopynuii  (ykp/poc)
Bixg 31.10.2003 p. URL: https://zakon.rada.gov.ua/laws/show/995 c16#Text (mara
3BepHeHHs: 12.07.2023).

4 KomBenuis npo noctym 0 iHpopmanii, ydacTh rpoMaichkocTi B mpoueci
HOPUHAHATTS PIlICHb Ta JOCTYH 0 IPABOCYIJIS 3 MUTaHb, IO CTOCYOTHCS TOBKIILIA
(Opxycbka kouBeHmisi) Bim 25.06.1998 p. URL: https://zakon.rada.gov.ua/laws/
show/994 015#Text (nata 3Bepuenus: 12.07.2023).
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CKIIQZIOBOI0 YACTHHOIO 3IiHCHEHHS AHTHKOPYIIIHHOTO KOHTPOIIO 3 OOKY
IPOMaJICBKOCTI B YKpaiHi.

Ciii BHOKPEMHUTH KOAMGIKOBaHI aKkTH, 3a JONOMOIOI0 SIKHX TEX
3MIACHIOETBCS  BPETYJIOBaHHS OKPEMHMX acleKTiB NpoTHii  Kopymuil
Oe3rnocepeHbO TiJ| Yac 3AIMCHEHHS JISUIHOCTI BIAMOBITHUMHU Cy0’€KTaMy,
Ha SIKAX TIOIIMPIOETHCS BIJNOBIHE @HTUKOPYIIIHHE BPETYIIOBAHHS.
HaouHuMu mnpukiaagaMu TakuX MDKHApOJHHUX IOPUIMYHHUX aKTIB €
MixxHapoaHIA KOAEKC MMOBEAIHKH IEPKaBHUX MOCATOBUX OCI0O — TOJATOK 10
pesoonii ['enepansroi Acam6nei OOH Bix 12 rpymus 1996 p. Ne 51/59° ta
Konexc moBemiHky mocamoBux oci®d 3 MigTpUMaHHS npasonopfmxyé.
OcTaHHI MajM 3HAYHUH BIDIMB Ha (OPMYBaHHS BITYM3HSIHOI CHCTEMH
HOPMATHBHO-IIPAaBOBUX  aKTiB MIOAO TMPOTHAII Kopymmii. VY  HHEX
OKPECITIOIOTHCS 3arajibHi Ta CIEHiaNbHi IMOJOKEHHS IiSUTBHOCTI MyOIigHUX
CITy>KOOBILIB Ta 3a00pOHU 3AIMCHEHHS KOPYNUIHHMUX Iil 4n Oe3isIbHOCTI;
BU3HAYAIOTHCSI OKPEMI TTOJIOXKEHHS 1010 3/ICHEHHS JIepKaBHOI MOJITHKH 3
JTAaHOTO TIUTaHHS Ta 000B’I3KOBOTO 3aJTyYE€HHSI IIPU [IbOMY I'POMaJICBKOCTI.

BkazaHi [OKyYMEHTH BiJirpaloThb CYTTEBY pOJb JUIi CTBOPEHHS
HAlliOHAILHOTO MEXaHi3My aJMiHICTPAaTHBHO-IIPABOBOTO  3a0e3IeueHHs
ydacTi TpoMmaJchKocTi y cdepi nporuaii kopynuii. 3a iX J10MOMOroro
chopMoBaHO OCHOBY, M0 (opMye HaiKkparii BapiaHTH CTBOPEHHS
HaIllOHAILHUX MEeXaHi3MiB 3armo0iranHas ta npotufii kopymuii. €.B. Imymko
CITYIITHO 3ayBaxkye « MI>KHapOIHi aKTH B IiH Tary3i HE MOXYTh MaTH TaKOTO
YCTaHOBYOro Xapaktepy, Ak OCHOBHHII 3aKOH, ane BOHH OIHaKOBO
BIIIrparOTh  ICTOTHY pONb Yy  HaNeXHIA  peamizamii MeXaHi3My
aJIMIHICTPaTHBHO-TIPABOBOI'O  3a0€3MeUeHHs] y4acTi TpOMajChKOCTI B
IPOTHIT KOPYIIL{i 3 OMJIAAy HA MPUMAT MiXKHAPOIHOTO MpaBa B il cdepin .

Okpemo cCIiJi BKa3aTH W Ha MDKHapOIHI aKTH PEKOMEHIAIIIHOTrO
xapakTepy. Y HHUX TNepen0adacTbes 3MIMCHCHHS BIINOBITHOT JIepKaBHOT
MOJITUKY Ta BPEryNIOBAaHHS [isUIbHOCTI cyxiB. besmepedno, y cBiTii
OCTaHHIX TOAIH, $IKIi CTOCYIOTBCS HEOOXIIHOCTI 3aBepUIEHHS CYHOBOI
pedopmu B VYkpaiHi, BpaxyBaHHS Takhx NOKyMeHTiB € BaximmM. O.B.
3amopOKHIA TIPOIIOHYE PO3AUIATH BIAMOBIIHI JOKYMEHTH, KpiM BKe

5 MixkHApOHH# KOJIeKC HOBEiHKH JepKaBHUX MOCANOBUX oci Bix 23.07.1996 p.
URL:  https://zakon.rada.gov.ua/laws/show/995 788#Text  (mata  3BepHEHHS:
24.07.2023).

Konmekc mnoBenmiHkM MOCamoBHX 0Ci0 3 MiATPUMAHHS MPABOHOPSIKY
Pesosrorist 34/169 TenepanbHoi Acambiiei OOH. URL: https://regulation.gov.ua/
documents/id209511 (nara 3BepHenns: 24.07.2023).

7 Inymko €.B. AIMiHICTpaTHBHO-TIPaBOBE 3a0€3MEUEHHS YUaCTi FPOMAICHKOCT
y mportunii xopymmii : muc. ... kaHA. fopuna. Hayk : 12.00.07 «AnmiHicTpaTHBHE
IpaBo i mporec; (iHaHCOBe NpaBo; iH(opMalliiiHe paBo». YH-T CyJ4aCHUX 3HAHb.
Kuis, 2015. c. 111-248 c.
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3raJlaHuX BUINE, HA TaKi TPYNH: PETiOHANbHI MIKHApPOIHI TOTOBOPU Ta
JiSUTbHICT MiKHAPOXHMX opraHizamiii®. [TpoJOBKYIOUM XapaKTEPUCTUKY
TaKUX PEKOMEHJALIHHUX MDKHApOJHUX JOKYMEHTIB, BUCHHH CTBEPIXKYE,
IO «CIIOCTEPIraeThcsl aKTHMBI3als AaHTHKOPYILIHHOTO CHiBpOOITHUIITBA
Jlep)kaB Ha PETiOHAILHOMY PiBHI, PE3yJbTaTOM YOTrO CTaJ0 HPUHHATTS
3HAYHOI KUIBKOCTI MIDKHApPOAHHX JIOTOBOPIB Ta aKTiB PEKOMEHJAIiHOTO
Xxapaktepy B Mexax Paam €Bpomnm, Opranizanmii eKOHOMIYHOTO
CIIBpOOITHUIITBA Ta PO3BHUTKY, €Bpormeiicbkoro Coio3y, AQpHKaHCHKOTO
Corozy ta Opranizamii aMepuKaHCHKUX JAepkaB. HU3Ky aHTHKOpYMHIiHHUX
iHimiatuB Paga €Bponm 3miiicHIOE pa3oMm i3 €BPONEWCHKOI KOMIiCi€lo.
3ragaHi Mb>KHApOAHI IHCTPYMEHTH € Pi3HUMU 3a ceporo Iii, 3a IOpUINIHOIO
CHIIOI0 Ta MEXaHI3MaMHU peanmizamii, OJHAaK IX CIUIFHOI METOI0 €
BCTaHOBJICHHS 3arajlbHUX CTaHIApTiB OOpOTHOM 3 KOPYIIN€I0, SKi MaroTh
OyTu peasi3oBaHi Ha HaIlIOHAJTBHOMY PiBHI» .

MiKHApOJHUMHU OpraHi3alisIMU TOCTIHHO 3IIHCHIOETHCS aHANI3 CTaHy
npotuaii Kopymumii Ta 3ajyd4eHHs TIPOMAaJChbKOCTI Yy pI3HMX BHMIpax:
BiJl CBITOBOI'O JI0 JIOKQJILHOTO, Ha piBHI ojHiel kpainu. Cepen Takux
0O.B. 3agopoxuuit mpornonye Bunmiisith  OpraHizamito  €KOHOMIYHOTO
cniBpoOiTHUITBa Ta po3BUTKY (mami — OECP), sxa meporo yxBanmia
pexoMeHaamito mpo 00poTeOy 3 xabapHunTBOM. Ilpm mpoBeneHHI MiXxHa-
pOMHHX KOMEpUiHHUX omepanidi Oyma mnpuitaara unenamu OECP
y 1994 pomi. Ilicns nabpanas cumm KoHBeHmieo 3 GOpOTHOM 3 MiAKYIIOM
MocaZoBUX OcCi0 1HO3EMHHMX JepkaB Ta 3IIMCHEHHS MIKHApOIHUX
KOMepIiiiHuX omepamiii BigmoBigHa poboua rpyma OECP mpooamma
MOHITOPUHT JIOTPUMAaHHs 1i MoJiokeHb. lle ciyryBajo NpOJOBXKEHHSIM
B3SITOTO KypCy Ha 3[iHCHEHHS MPOTUIl Ta O0POTHEOY 3 KOPYIIIIEI0 B OpraHax
myONiyHOI Biagu BIAMOBIAHUX KpaiH, skuMu KOHBEHIO paTH(iKOBAHO.
Lle nmpu3Beno 10 MPUHAHSTTS OKPEMHX MPOTpaM Ul KOHKPETHOTO PETiOHY
Cxignoi €mponm Ta llentpampHoi A3ii. OkpemMo BUCHHI 3ayBaxye Ha
Baromiii pousi Ilnany aiii mo Gopotw0i 3 Kopymuiero s AsepbOaiimxany,
Bipmetii, Ipysii, Pociiicekoi ®eneparii, Tajkukncrany ta Yipainm' .

Ha mexi XX ta XXI cromite Pagoro €Bponu 3acHoBano ['pymy aepxkas
mpotu kopyrmii (mam — GRECO) sika Mae CBO€I0 METOI0 «YIOCKOHAIHTH
KOMIIETEHTHICTh ii WieHiB B OOpOTHOi 3 KOPYIIIIEI0 A BXKHUTTSA 3aXOIiB
4yepe3 MUHAMIYHHNA TPOIEC CIILHOTO OIiIHIOBAHHS METOJIIB MPOBEIEHHS Ta

8 3amopoxmiit 0. MiKHAPOIHO-TIPABOBI CTAHZAPTH GOPOTHOM 3 KOPYIIII€KO.
Peanizayis OepoicasHoi aHmukopynyiiHoi ROMIMUKU 8 MIJCHAPOOHOMY GUMIDI
Marepiani MiKHapogHOT HayKOBO-IIpaKTHYHOI KoH(epertii, M. Kuis, 9 rpyn. 2016 p.
Kuig, 2016. C. 49-55.

% Tam camo.C. 51.

1 Tam camo. C.53.
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OJIHAKOBOTO BIUIMBY 3TiZHO 3 IXHIMH 3000B’S3aHHSAMH B Wil chepi»''.
Cranom Ha sunieHb 2023 poky 1o 1i ckiaay ¢popmansHo Bxoauio 50 kpai,
B TOH 4ac sk yyacTs p¢ Ta OUIOpPYCi THMUYACOBO NMpHU3yNUHEHA 4Yepe3 IXHIO
ydacTh y BiiiHI 3 Ykpainoro. Ha Hamy mymKy, 3BiTH naHOi oprasizamii €
BakauBUMH, ocKinbku came GRECO npoBOJIUTH MOHITOPHHT BCiX JepiKaB-
uneHiB (wieniB Pamum €Bpomm, €ponelicbkoro Coro3dy ta Cromy4eHux
rariB Amepuku). Taka >x mpolenypa OIIHIOBAaHHS BXUTHX 3aXOJiB
mpoBomUThCA W momo Hamoi kpaian. OcHoBoto misutteHOcTi GRECO €
Craryr. Hwum BperyiboByeTbCS IHUTAHHS IIPOBEJCHHS OIL[IHIOBAaHHS,
HaNpaBJICHHS OINUTYBAJIbHUKA, (OPMYBAaHHS OI[IHHMX KOMAaHJ, OILIIHHHX
3BITiB, IX OOTOBOPEHHS Ta 3aTBEPIKCHHS .

VY nmaHoMy KOHTEKCTI BapTO 3rajlaT NpO MisSUTbHICTH 3HAHOI MiXKHa-
pomHoi opranizamii «Tpancnepenci [atepremmm» (“Transparency Inter-
national”), sika € HEYpsIOBOIO MIXKHapOJIHOIO OpraHi3ali€ro, Mo 31iHCHIOE
60poTh0y Ta JOCHIKYE NMUTaHHS KOpymHuii y cBiTi. OCHOBHHMM pe3ylib-
TatoM i HisbHOCTI € myOmikamis WOpPiYHOTO IHAEKCY CHpPUIHATTS
Kopymuii, SKHH BKJIIOYAE JI0 CBOTO cKiaay iHQopMaio, OoTpUMaHy
3 HE3aJIeKHHUX ONMHUTYBaHb MIKHAPOJIHHUX EKCIEPTIB 3 MUTAHb 3aXHUCTy MpaB
moanny, daxiBuiB y ¢inaHcoBiit cdepi Ta iX IHCTHTYUiH (HampuKiIam,
CsiToBoro ©0anky, CBITOBOTO €KOHOMIYHOTO (oOpyMy, oOprasizamii
“Freedom House” Tomo). B Ykpaini nie okpemuii ocepenok oprasizarii —
«Tpancnepenci IarepHemHn VYkpaiHa» SKHA € «aKpEeJUTOBaHUM
mpeacTaBHUKOM TiobaimpHOrO pyxy “Transparency International”, mio
KOMIUICKCHO TWIiIXOAWTH OO PO3POOKH 1 BIPOBAKCHHS 3MiH 3aais
SHIDKEHHS PiBHA Kopymiii» . CIIiJl 3a3HAYNTH, 10 PE3yNbTaTH JisIbHOCTI
TaKMX OpraHizamii Oe3mocepenHbO BIUIMBAIOTh Ha (HOPMYBaHHS HAIliO-
HaJIbHOT aHTUKOPYNIIHOT NOMITUKY, NPUHHATTS BiIIOBITHUX IOPUANIHUX
aKTiB Ta BHECEHHA JO HHMX 3MiH. [Ipy [bOMy Ha KOXXHOMY 3 €TamiB
BpaxyBaHHS BUCHOBKIB TaKMX OpraHizamii y Hamiii kpaiHi cTBOpeHO
BIANOBIJHY HOpPMaTHBHY 0a3y, $KOI CTBOPIOIOTHCS  MOXIIMBOCTI
JUTSL 3TY9C€HHS 1HCTHTYIIH TPOMaIsSHCHKOTO CYCIUIBCTBA A0 TPOTHIIi
KOPYIIii Ha Pi3HUX PiBHAX ITyOJIYHOTO XKUTTA B HAIIil IepkaBi.

Taki HenmepkaBHI oOprasi3amii aKTHBHO BIUIMBAIOTH Ha MPOBEACHHSI
B YKpaiHi pisHUX pedopM, BKIIOUAIOUN H HACKpi3HY, 30KpeMa 3IiHCHEHHS
mpoTHii Ta OOpOTEOM 3 KOpymIi€ro. AHaii3 OCHOBHHX HAIpsAMKIB IX
IiSUTBHOCTI  JIO3BOJISIE  YITKO — MPOCHIAKYBATH 1X BINIMB Ha 3MiHH
y HalliOHAIFHOMY 3aKOHOAABCTBI IOJO JaHoOro nuraHHsi. KpiMm 1poro,

" Craryr Tpymn nepkas mo 6opots6i 3 kopymmiero (GRECO) Bix 05.05.1998 p.
URL: https://zakon.rada.gov.ua/laws/show/994 144#Text (nara 3sepHeHHs: 24.07.2023).

'2 Tam camo.

3 TIpo mac — «Tpaucnepenci Intepuemnn Yipaina. URL: https:/ti-ukraine.org/
about/ (nara 3Bepuenns: 24.07.2023).
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BKa3aHi 3MIHM JE€MOHCTPYIOTh MIBUIICHHS POJi IHCTHTYIIH Tpoma-
JITHCBKOTO CYCIIJIBCTBA y Takii AisibHOCTL. OCTaHHS IOCATAETHCS LUISIXOM
3IIMCHEHHS aJMiHICTPaTUBHO-IIPABOBOT'O PETYJIIOBAHHS JiISIIBHOCTI OKPEMHUX
Cy0’€KTIB a/JIMiHICTPATHBHOTO TNpaBa, sKi (OPMYIOTHCS 13 NPEJCTABHUKIB
TaKWX IHCTHTYIIH Ta BIUIMBAIOTHh HA: 3MIMCHCHHS JISUTBHOCTI BiAMOBIIHUX
OopraHiB myOJiYHOI Biaa¥; BU3HAYCHHS YITKUX IHCTPYMEHTIB BIUTUBY
I'POMAJICBKOCTI y 3AIMCHEHHI IepkaBolo Ta ii yNOBHOBaXEHHMMH Ha Te
OpraHaMM NPOTHIII KOPYIIii; MOXIUBICTh BpaxyBaHHSI JyMKH TaKUX
cy0’€KTiB i 9Yac MPUHHATTS BIIIOBIIHUX IOPUANTHAX aKTiB TOMIO.

He M0o)xHa OMHHYTH HalliOHAIBHY CHCTEMY 3aKOHOJIABCTBA, KA IepedyBae
Y TOCTiHHIA JUHAMIII 3MiH, [0 POAWKTOBAHI HIJUTIO YKpaiHA MOTPAIUTH JI0
koma nepxaB-wieHiB €C ta HATO. fkmo y momepenHi pokd Taka IiTb
CIIyryBaja JIMIIE 3arajJbHUM OPIEHTHUPOM, JIOCSTHEHHS SIKOi IIPOTHO3YBAJIOCh
BIPOJIOBK HACTYIHOTO JECATHJITTSA, TO Ha JaHUW 4ac y 3B’SI3Ky i3 IIOBHO-
MacIITa0HOO BIifHOIO JUTsl HAIIOl JIepKaBH HE 3AIUIIAETHCS IHIOTO BUOOPY,
HDDK CTaTH 4JIE€HOM EKOHOMIYHOIO Ta 0e3leKOBOro 00’€IHAaHb HAWOIMKYUM
gacom. Bkasana winp uitko mepenbauena B Koncruryuii Vipainn'. Iinkom
JOTiYHMM Ta Oe33amepedHuM € (axt BHIIOI rOpHAM4HOi ciii OCHOBHOTO
3akoHy, SKUM (D)aKTUYHO BCTAHOBIIOIOTHCS 3arajibHi 3acaju IPOBEICHHS
AHTUKOPYIIIIHHOI MOMITHKY JEPXKaBU Ta 3aIyUeHHS IPHU IIbOMY BiAMOBITHUX
IHCTUTYLIN TPOMAISTHCHKOTO CYCITLUTECTBA.

Knacudikamis HOpMaTHBHO-TIPAaBOBHX AaKTiB, SIKUMH BCTAHOBIIOIOTHCS
OKpeMi acmeKTH HpoTuiii kopymmii B YKpaiHi, € pi3HO0. OQHAK JOCHUTH
BIAJIOI0, HAa HAIly AYMKYy, € Kiacuikamis 3a OKpEMHMH eJICMEHTAMH
[IPaBOBOTO PEryJIIOBaHHS JISUIBHOCTI MO0 OOpOTEOM 3  KOPYIILIi€E
3a y4acTIO IHCTHUTYLIH IrpoMaasHChKOro cycminbeTBa. Hampukian, Hopma-
TUBHO-IIPABOBI aKTH, SKMMH BH3HA4Ya€ThCi aJMiHICTPATHBHO-IIPABOBHI
CTaTyC OpPraHiB BUKOHABYOI BIIAJIU, sIKi 3/IHICHIOIOTh 3arajbHi Ta CIelialbHI
MOBHOBA)XEHHA Y MAaHiil cdepi; BIIHOCHMHM IIONO IiSUIBHOCTI OKPEMHX
IHCTUTYLIH TPOMAJSIHCBKOTO CYCHUIBCTBA, 10 MOXYTh CTBOPIOBATH
KOHCYJIBTaTHBHO-I0pa4i OpraHu (HaNpHKIa[, TPOMAACHKI panu); HOPMH,
SKI MICTSITBCSI B OKPEMHX HOPMATHBHUX UM KOJU()IKOBAHMX aKTaX, SKUMH
BCTAHOBIIOETHCS MOPSJOK BHUKOPHCTAHHS T'POMAICHKICTIO I1HCTPYMEHTIB
IPOMaJICBKOTO KOHTpOmo Tomo. OnHaK OIHI€I0 i3 OCHOBHHMX MpoOieM
KOMILUIEKCHOTO BPETYJIIOBaHHS YYacTi iHCTUTYIH IPOMaJChKOCTI Y 60poThOi
3 KOpYII€ € BIACYTHICTh €JUHOTO HOPMAaTHBHO-TIPABOBOTO  AaKTY.
CpOrofiHi i€ He MEHIIE JAecsITKa HOPMATUBHHMX Ta IIiI3aKOHHHX aKTIB
y naHiii cepi. [Ipoananizyemo Kinbka 3 HUX.

' Koncruryuis Yipainu : 3akon Yipainu Bix 28 uepsrs 1996 p. Ne 254x/96-BP /
BepxoBna Pama VYkpainm. Bioomocmi Bepxosnoi Paou Vipainu. 1996. Ne 30.
Cr. 141.

137



3akoH Ykpainu «[Ipo 3amobiraHHS KOpymiii» BU3HAYa€ aaMiHICTpa-
TUBHO-IIPaBOBHH cTaryc HallioHaJbHOro areHTCTBa 3 NMUTaHb 3aro0iraHHs
kopymuii (mam — HA3K). Bignosigso 1o 4. 1 ct. 4 3akony HA3K cranoBuTH
LEHTPaJIbHUH OpraH BUKOHABUOi BJIQJM 31 CHEUiaIbHUM CTaTyCoM,
KW 3a0e3nedye (OpMyBaHHS Ta peallidye JepiKaBHY aHTHKOPYIIIHHY
nonituky'”. Brasanuii opra BiImoBinae 3a pO3pOOJICHHS ABOX KIFOUOBHX
JIOKYMEHTIB, SIKi BU3HAYalOTh aHTUKOPYIILIHHY MOJITHKY AepxaBu. [nerbes
mpo AHTHKOPYIIiHHY cTpareriio Ykpaimm ©Ha 2021-2025 poku'® Ta
JepxaBHY aHTHKOpYNLiHYy nporpamy Ha 2022-2025 poku (mami — JIAID) Y.
Il'onmoBa HA3K O. HoBikoB roBoputh: «YxBanenns JAIl — kputuaHO
BaXXJIMBUI KPOK U €BPOIEHCHKOTO Ta €BPOATIAHTHYHOTO MaiOyTHBOTO
Vkpainu. SkicHa IMIUIEMEHTAIlisl TPOTpaMyd CTBOPUTH JUII TPOMAISH
Ta Oi3HeCy HafKpamli yMOBH ISl PO3BHUTKY camMe B YKpaiHi, a Takox
3abe3neunts BeTyn Yipainu 1o €C, HATO, OECP» ',

BimnosigHo mo cr. 18-2 3akony VYkpaimum «IIpo 3acamm nepkaBHOT
aHTHKopynuidHoi mnomitukun Ha 2021-2025 poxm» HA3K min wuac
3MIMCHEHHS] CBOIX IIOBHOB2)XEHb 3 BHMKOHAHHS IOJOKEHb BiJIIOBIIHOTO
3aKkoHy yTBOproe KoopauHauiiiHy po6ody rpyiy 3 NMTaHb aHTUKOPYNIIHHOT
TNONITHKH, SKAa € KOHCYNHTaTHBHO-JOPAJIuMM OPraHOM. Ii MepcoHabHHiA
ckian 3atBepmkyeTbes Kabimetom Minictpie VYipainu. Ckian rpymnu
3a 3roJ010 (POPMYy€eTHCS 3 UKCIa BUKOHABIIIB 3aXO0/IiB JEPKABHOT aHTHKOPYII-
HiffHOT TporpamMu 3 BUKOHAaHHS AHTHKOPYNIiHHOI cTparterii ta 3 dmncna
HaponHUX JemyTaTiB Ykpainn. [lo ii OCHOBHHX 3aBHaHb HAJIC)KHTH:
MIPOBEICHHS 3aXO[liB i3 BIPOBA/DKEHHA Ta peawizanii AHTHKOPYMIiHHOI
cTpaTterii; 3MIHCHEHHS 3aXOMiB 3 YHCIAa TUX, SAKI BH3HAYCHI JCPIKABHOIO
QHTUKOPYNUIHHOI Iporpamoro; (opMyBaHHS NPOMO3MLIA 3 TNHTaHb

'3 Ipo 3anoGirasss xopynuii : 3akon Yipaiuu Bix 14.10.2014 p. Ne 1700-VIL URL:
https://zakon.rada.gov.ua/laws/show/1700-18#Text (nara 3BepueHHs: 24.07.2023).

'S Mpo 3acanu nepxaBHO aHTHKOPYNLiHHOI momitku Ha 2021-2025 poku :
3akon VYkpaimm Bim 20.06.2022 p. Ne 2322-IX. URL: https://zakon.rada.gov.ua/
laws/show/2322-20#Text (nara 3Bepuenns: 24.07.2023).

7 AKTH aHTHKOpYINLiHHOro 3akoHOmaBcTBA / MiHicTepeTBo focThuii Ykpainm.
URL: https://minjust.gov.ua/m/akti-antikoruptsiynogo-zakonodavstva (nata 3BepHEHHS:
24.07.2023).

'8 BukOHAHHA 3aTBEpIKEHOT CHOroaHi JlepkaBHOI aHTHKOPYIIIHHOI IPOrpaMu
Ha 2023-2025 poku nmacTh BIATIOBiOh HAa TOCTPHH CYCHUIBHUI 3alIMT Ha CIIpaBej-
musicts / HA3K. URL: https://nazk.gov.ua/uk/novyny/vykonannya-zatverdzhenoyi-
sogodni-derzhavnoyi-antykoruptsijnoyi-programy-na-2023-2025-roky-dast-vidpovid-
na-gostryj-suspilnyj-zapyt-na-spravedlyvist/ (nara 3Bepuenns: 24.07.2023).
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peaizamii aHTHKOPYMIIHHOT TOJITHKH JEp)KaBH, IO BKIIOYAE TaKOX 1
BJIOCKOHAJICHHS HOPMATHBHO-IPaBOBOT Gasu '’

IlikaBoro € HOpMa, 110 3000B’s13y€ KEPIBHUKIB OpraHiB MmyOJiyHOl Biaan
a0o iHIIOro cy0’eKTa, SKWH BU3HAUYCHUH BHKOHABLIEM 3aXO0JiB AHTHKODYII-
hifiHoi crparerii, 3a0e3rnedyBaTH BHUKOHAHHS 3aXOiB AHTUKOPYHLIHHOT
nporpamu. Y BUNAIKy HEHAJIEKHOTO X BHKOHAHHS BOHH HECTHMYTh
NepCOHAJIbHY BiANOBiNaNbHICTE. [Ipo pe3ynabTaTHM BUKOHAHHS 3aXO[iB
JIepKaBHOI AaHTHUKOPYIIIHOI MpOrpaMu 3 BHKOHAHHSA AHTHKOPYMIIHHOI
crparterii Hamionaneae arentcTBo myoOiniuno iHpopmye Kabiner MinicTpiB
VYkpaian mopigyHo 10 1 KBITHA, a TaKOX ONPWIIONHIOE IIi Pe3yJbTaTH Ha
CBOEMY OQiIiifHOMY pebcaiiTi ', 3 aHaTi3y IMOJIOYKEHb 3aKOHOJABCTBA 100
(opMyBaHHS MEPCOHATBHOTO CKIALy TPYNH BHIUIMBA€E, IO A0 HBOTO HE
BKITIOYAIOTHCS MPEJICTABHUKH 1HCTUTYIIIH TPOMAaTHCHKOTO CYCIIJIBCTBA, IO
HE BIJINOBiJIa€ THM BHMOTaM, sIKi CTOCYIOTBCS 3a0e3Me4eHHs iX AOCTyIy 10
3IIACHEHHS BIATOBITHUX 3aXO0IIB 13 MPOTHU/Ii KOPYIIIIii.

IMpu HA3K nie rpomanceka pana. BigmosigHo mo mn.1 IlomoxeHHs mpo
I'pomanceky pany mpu HaiioHaqbHOMY areHTCTBI 3 THTaHb 3amoOiraHHs
KOpyILii, 3aTBep/UKeHOro mnocraHoBoto KaOinery MiHicTpiB Ykpainu Bin
20.11.2019 p. Ne 952, BOHa € «KOJETIAbHUM OPraHOM, IO YTBOPHOETHCS
BiAmoBimHO 10 3akoHy Ykpainu «[Ipo 3amoOiraHHs KOpymiii» s 3abesre-
YeHHS TPO30pPOCTI Ta TPOMAJICHKOTO KOHTPOIIO 3a HisuThbHICTIO HarioHaims-
HOTO areHTCTBa 3 THMTaHbL 3aro0iraHHS Kopynui'l'>>21. Bona dopmyerscs
Ha mifgcTaBi okpemoro Ilopsigky, SKMH 3aTBEpP)KCHO 3ra/laHOI0  BHIIE
moctanoBoro KaGinery MinictpiB Ykpainn. Kamammatamm MOXyTs OyTH
oco0wu, sIKi penpe3eHTYIOTh BiIIOBIIHI TPOMAJICEKI 00’ €THAHHS, SIKi 3IHCHIO-
I0Th CBOIO JisUIGHICTh Ha TiJICTaBi 3aKOHOAABCTBA YKpaiHW Npo 00’€THaHHS
rpomazsH. OG0B’ SI3KOBOIO BUMOIOIO € HAsIBHICTh B OCTaHHIX JIOCBiny y cdepi
3ano0iraHHsl Ta MPOTHAIl KOpYNIil, peai30BaHUX MPOEKTIB, IO Mij-
TBEPJUKYIOTh CUCTEMAaTHYHICTD TaKOi IISUTbHOCTI Y BKa3aHill BUILE cdepi.

Takum uyunom, HA3K 31ilicHIOE CBOIO NisUIBHICT Pa30M i3 TPOMAJICHKOIO
pazoro, 10 SIKO1 BXOJSTh MPEICTABHUKHN IPOMAACEKUX 00’ enHanb. OqHaK, Ha

' Mpo 3acanu nep:kaBHOI aHTHKOPYNLiHHOI momitiku Ha 2021-2025 poku :
3akon VYkpaimm Bim 20.06.2022 p. Ne 2322-IX. URL: https://zakon.rada.gov.ua/
laws/show/2322-20#Text (nara 3Bepuenns: 24.07.2023).

2 Nestxi muramas pomancekoi pagu mpu HamioHaneHOMy areHTCTBI 3 THTaHb
3anobiranns kopymuii : [locranosa Ka6inery Minictpie Ykpainu Big 20.11.2019 p.
Ne 952. URL: https://zakon.rada.gov.ua/laws/show/952-2019-ni#Text (naTa 3BepHEHHSL:
25.07.2023).

2! Mesixi muramus Ipomazcekoi pamu mpu HalioHaneHOMy areHTCTBI 3 IMTaHb
3amobiranns kopymuii : [TocranoBa Kabinery MinictpiB Ykpainu Bix 20.11.2019 p.
Ne 952. URL: https://zakon.rada.gov.ua/laws/show/952-2019-n#Text (naTa 3BepHEHHS:
25.07.2023).

139



Halry OyMKY, CIellialbHi BUMOTH MO0 HASBHOCTI JOCBiAY y 3AiMCHEHHI
BiJINIOBITHOT AisUTHHOCTI MOXKYTh CTBOPIOBATH CUTYAIIit0, KOJH 10 1i CKJIaIy
MOXYTh BXOJHUTH NPEJCTABHUKH JIMILE HE3HAYHOI KUIBKOCTI 00’€JHaHb.
HaToMicTh OCTOPOHB MOXKYTh 3QJIMIIATUCH 00’ €HAHHS, SKI MArOTh JOCBIJ
y 3IIACHEHHI TaKOi MisJIBHOCTI, OHAK HE 3MOTJIM 3 THX YM IHIIUX MPUYHH
B3ATH Yy4YacTb Yy pO3pOOJICHHI BIANOBITHUX MPOEKTIB 3 KOPYNLIHHOT
npoOiemMatuky. BapTo meperisiHyTH Kputepii y4acTi KaHAWAATIB y WICHH
rpomancekoi paan mpu HA3K Tta Bukmactu myskT 5 Ilopsmky: «Kanmm-
JaTypu JUIA ydacTi B KOHKYPCi MONAIOThCS TPOMAICHKAMHU 00’ €THAHHIMM,
0 Jif0Th BiAmoBigHO Mo 3akoHy Ykpainu «IIpo rpomanceki 00’e€qHAHHSY,
SIKi TIPOBAAATh MiSTIBHICTE Y cdepi 3amobiranHs Ta/ado MpOTHAil KOpyIIii
Ta MalOTh MiITBEPUKEHHS 1 CHCTEMAaTHYHOTO 3[iHCHEHHS (IPOBEACHHS Ta
y4acTh y HAyKOBHX Ta MPAaKTUYHHX KOH(EPEHIsX, BHIAHHSA IPOCBIT-
HHULBKAX MaTepialiB 3 TEMaTUKH MPOTHIIl KOpymuii, y4acTb y peaiizawii
IPaHTOBUX MPOEKTIB ToW0) BiamoBiaHUIA AOCBI MiSUTBHOCTI IPOMaJICEKOTO
00’eiHAHHS MOXe OYTH MiATBEPKCHUI HIOPIYHMMH Ta IHIIMMHU 3BITaAMHU
rpOMaJChKOro 00’€THAHHS, MOBIIOMIICHHSIMH y 3aco0ax MacoBoi iHGpop-
Mallii, iHIow iHpopMalie mpo ix AisbHICTD y cdepi 3anodiranHs Ta/abo
npoTuaii Kopymuii 3a OJHMM YH KUIbKOMa HalpsiMaMH, BH3HAY€HHUMH
myHKTaMu 1-8 wactuHm nepmoi crarti 21 3akony Ykpainm «[Ipo 3amo6i-
TaHHS KOPYTIIIi».

BaxmBuM KpOKOM y 3a0e3MeueHHI MOMKJIHMBOCTI  TPOMACHKOCTI
BIUIMBATH Ha 3aXOJIM 3 MPOTHAIl KOpymuii € 3aTBepiuKeHHs JlepkaBHOI
aHTHKOPYMIiHOT mporpamu Ha 2023-2025 poku. Bona mependauae
«BHpimeHHS 73 BaXJMBUX MpobiIeM, BHU3HAYEHUX AHTHKOPYHIIHHOIO
cTparteriero. Takox BiJ Hel OYiKyIOTh AOCSTHEHHS 272 pe3ynbTatiB. IloHan
THCSYY 3aXOMiB, fAKi mepexdadae mporpamMa, BHKOHYBATUMYTh IIOHAJ
90 opraniB Biaau. OinpmmicTh i3 HUX nokmageHo Ha HA3K, Min’rocr,
Minexoromikn, Mindin, MinoGoporn, MO3»>*. Tlepeik 3ax0/1iB € Ha3BH-
yaiiHo mupokuM. Cepex BHKOHABIIB NporpaMu nependadeHi npoginbHi
MinictepcTBa. I1lo cTocyeTscs y4acTi TPOMaACHKOCTI Y BHKOHAHHI BiAmo-
BiHHX 3aBJaHb, TO BOHA MPEJICTABIEHA 1BOMa Cy0’ €KTaMH — [ poMaaChKOI0
pamoro mobpouecHocti (mami — ['P/) ta I'pomaacekoro pagoro mpu APMA.
PosrnsHeMoO, y IKHX 3aX0/1aX BOHH O€PYTh YIaCTh SIK OKPeMi BUKOHABIII.

3axomu 3 JlepkaBHOi aHTHKOpYymHiHOI TporpamMu Ha 2023-2025 poku
MONUIAIOTECA Ha Tpu Tpymu. [lepma rpyma mig Ha3zBoio «llimBumieHHS
e(eKTUBHOCTI cucTeMHu 3anoliraHHs 1 mpoTuaii Kopymuii» mnependavae:
dbopMyBaHHS Ta peai3allilo JepKaBHOI AHTUKOPYMIIAHOI IOJIITHKY,
(opMyBaHHS HEraTMBHOTO CTaBJICHHS JI0 KOPYILil; BperyJtoBaHHS

22 JlepskaBHY aHTHKOPYILiliHy mporpamy Ha 2023-2025 POKH Hpe3EHTYBaIH
B KuesBi. Paodio Ceobooa. URL: https://www.radiosvoboda.org/a/news-derzhavna-
antykoruptsiina-prohrama-2023-2025/32350949.html (nara 3Bepuenss: 25.07.2023).
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KOH(IIIKTY iHTEpeciB, MOTpUMaHHS 3arajlbHUX OOMEXEHb Ta 3a00poH,
NPaBWJI €TUYHOI MOBEIHKM; 3IIHCHEHHs 3aX0/iB (hiHAHCOBOI'O KOHTPOJIIO;
3a0e3nedeH s JOOPOYECHOCTI MOJIITHYHMX MapTiii Ta BHOOPYMX KaMIlaHid
Ta 3aXMCT BUKPHBa4iB Kopymuii. [lpyra cTocyerbcst 3amo0iraHHs Kopymnuii
y cepax CHpaBeUIMBOTO CyIy, NPOKYpaTypu Ta OpTaHiB IPaBONOPSAKY;
JIep)KaBHOTO PEryJIIOBaHHS €KOHOMIKH; MUTHOI CIIpaBU Ta ONOAATKYBaHHS;
JIEp)KaBHOTO Ta IIPUBATHOTO CEKTOPIB EKOHOMIKH; CEKTOpY OOOpOHH;
OXOpOHH 37I0POB’SI, OCBITH 1 HayKH Ta COLIATBHOTO 3aXUCTy. Tpers mepea-
O6ayae 3a0e3redeHHS HEBIABOPOTHOCTI BIAMOBINANBHOCTI 3a KOPYIIIIIO,
oo BKJII0OYaE B cebe OCOONMBOCTI AHMCIUILTIHAPHOI, aIMiHICTPATHBHOI
Ta KpUMiHANBHOT BiImOBi;[aHLHOCTiB. VYci BOHM CipsSIMOBaHi Ha JOCSATHEHHS
BIANOBITHUX pE3yJAbTATIB, SIKi TaKOXX ImepemdadeHi Mi€l0 TMPOrpamMoro.
Hpyra rpyna 3 Ha3Boro «3amobiraHHs KOpynmii y cdepax crpaBeInBOTO
Cyly, TPOKypaTypu Ta OpraHiB IpaBOIOPSIKY» mependavae ydactb ['PJ]
Ta I'pomancekoi paau npu APMA.

I'PH OGepe yuyacth y «pO3pOOJICHHI TPOEKTY €MUHUX KPHUTEPIiB
(IHOUKATOPiB) IS OIHKK JOOPOYECHOCTI Ta MPOQECiiHOI CTUKU CYHII
Ta KpuTepito (iHAMKaTopa) IOOpPOYECHOCTI KaHIWAaTa Ha TMocajgy CyJuli
3 ypaxyBaHHsAM TpodeciorpaMu Cyami, a TaKoX HaHKpaluX MPaKTHK,
BU3HAYCHUX 34 PE3YJIbTATAMH aHAII3y TPAKTHKH 3/AIHCHEHHS OIiHKH BHIoio
pamoro mpaBocyans, Bumoro kBamigikamiiHOIO KOMICi€l0 cymmiB YKpaiHu,
I'poManchKkoOl0  pafior0  MDKHApOIHHUX €KCHepTiB, [ poManchbKom panoro
nmobpodecHOCTI». BkaszaHi 3axoan BoHa peanizye coibHO 3 Bummoro pamoro
mpaBocys Ta Bumoro kBamigikariifHo KoMiciero cyamiBe Ykpainu. Takox
BOHa Oepe yd4acTh y MPOBEICHHI KOHCYJbTAIliil 3a ydacTio Burmoi pamu
npaBocyist, Bumoi kBamidikartiiinol komicii cyauis Ykpainu, Pamu cyamis,
HEYpSJIOBUX OpraHi3amiil, 1HIIMX 3alHTEPECOBAaHMX CTOPIH ILIOAO IPOEKTY
€IMHUX KpUTepiiB (IHANKATOPIB) VISl OLIHKK J0OPOYECHOCTI Ta HpodeciitHoi
€THKH CyIUIi Ta KpuTepito (iHauKkaTopa) 100pOYeCHOCTI KaHANAaTa Ha 1ocay
CYAli, OTPUMaHHsJ EKCIIEPTHUX BHMCHOBKIB Ta X JoolpaitoBaHHs. Iloron-
JKCHHST JOOMPAIbOBAHOTO TPOCKTY €TUHUX KpPUTEpiiB (IHAMKATOPIB) LI
OIIHKK JOOPOYECHOCTI Ta MPOo(eCciiHOI eTUKN Cynnui (KaHIumaTa Ha IMOocaTy
CyJuIi), oro 3aTBEPIKSHHS Ta OTIPHIIFOTHCHHS.

I'pomanceka pama npu APMA Oepe ydacTh y peamizamii 3ax0IiB
CTOCOBHO 3a0€3MECYCHHST HEBIABOPOTHOCTI BiJIOBINAIBHOCTI 338 KOPYIIIIIO.
Hanpukman, m.  3.3.3. 3axomiB, 0 Mae Ha MeTi BIOCKOHAJCHHS
3aKOHOJABCTBA, SKUM BPETyIbOBYeThCS AisuTbHICTE APMA (HamionansHoro
areHTcTBa YKpaiHM 3 MUTaHb BUSIBJICHHS, PO3LIYKY Ta YIPaBIiHHA
aKTHBaMH, OJCPXAHUMH BiJ] KOPYNI[IHHMX Ta IHIIUX 3JO0YUHIB), €

 Ypsp  3atBepiMB  AHTHMKOpYNLilHY nporpamy Ha 2023-2025  poki.
Minicmepcmeo 1ocmuyii Yxpainu. URL: https:/minjust.gov.ua/news/ministry/uryad-
zatverdiv-antikoruptsiynu-programu-na-2023-2025-roki (zata 38epuenss: 26.07.2023).

141



HEJOCKOHAIMM Ta TOoTpedye 3MiH. J[isbHICTH oprany € Hee()EeKTHBHOIO
4yepe3 HU3bKY Pe3yJbTaTUBHICTH NPOLECIB mepenadi B yrnpasiaiHHI APMA
aKTHBIB sl 30€pe’KeHHs iX EKOHOMIYHOi BapTOCTi, a TaKOX IPOILECIB
3ano0iraHHs Ta TNPOTHAIl Jeranmizamii KOWITIB, OJEpXKaHHUX 3JI0YMHHHUM
nusixoM. O4iKyBaHUE pe3yNbTaT MOJSrae y MOCHICHHI KOHTPONIO 3 OOKy
I'pomancekoi pagu npu APMA Tta 3a0e3nedeHHs Npo30poro IMyOJiuHOTro
06Ky aKTHBIiB B yIpaBIiHHI" .

Ix amMiHicTpaTHBHO-TIpaBOBHII cTaTyc Bm3HaueHo IloctaHoBoro Kabi-
HeTy MinictpiB VYkpaimm «IIpo 3abe3nedeHHS ydYacTi TpOMaaCBKOCTI
y GopMmyBaHHI Ta peamizamii Jep>kaBHOL nomiTHKE» . 3rigHo 3 iHpOpMa-
mi€ro, sfka po3MimeHa Ha odimiHiKA BeOctopinmi Kabinery MinicTpiB
Vxpainn, «Ha kivenps 1 kxBapramy 2023 p. TpoOMaacbki paad OisUTd TpU
66 opraHax BUKOHABYOi Biaau: 12 MmiHicTepcTBax (KpiM MiHArpoIoliTHKH,
MBC, Minindpacrpykrypu, MKIII, MO3, Minexonomiku, MiHpeinTe-
rpanii); 33 immux LOBB (xpim HAIIC, VYkptpancbOesneku, Jepxreo-
KagacTpy, AjaMiHicTpanii cyaHomiaBcTBa, JlepkeHeproe(eKTHBHOCTI,
Hepxenepronarnsany, HepxpesepBy, JAPT, JIIAM, AHTHUMOHONONBHOrO
komitery, Harmmoninii, YkpaiHCbKOro IHCTHTYTY HAaliOHaNBHOI Iam’sTi,
HauionaneHoi koMicii 31 cranapTiB aepxaBHoi MoBH, DPOHAY JepKaBHOTO
MaitHa); 20 obmacHux Ta KwWiBChKiif MICBKiHl BIHCHKOBHX aJMiHICTpAaIlisx
(xpim  dminmpomeTpoBcbkoi, JKuromupcbkoi, 3amopizpkoi Ta I[BaHO-
®paHKiBCHKOI 007TaCHUX BIHCHKOBHX aIMiHICTpAIIii)».

JloCUTh aKTHBHOIO € X y4acThb B OOrOBOpEHHI HOPMAaTHBHO-IIPABOBUX
aKTiB, sKi Oynm po3poOIieHi opraHaMu BHKOHaBUOi Biaau. Tak, 28 opraniB
BUKOHABUOI B[y 3aJy4WJIM TPOMAJCHKI pajy A0 KOHCYJbTAlill 3 rpoMaj-
CBKICTIO, HaJalouu iM Juisi OOrOBOPEHHS MPOEKTH HOPMATHBHO-TIPABOBHX
akTiB a00 NMUTaHHS LIOAO JISUTLHOCTI BIANOBIAHMX oOpraHiB. Po3risHynn
BCi OTpHMaHi HPOEKTH HOPMATHBHO-IIPABOBMX akTiB a00 MUTaHHS, IO
BUHOCHJIMCSI Ha 00rOBOpeHHs, 14 rpoMaichKkux paj (mpu MiHMOJIOIBCIIOPT,
Jepxmurciyx06i, Jepxknpoacnoxupciyx6i, JECC, [epxcnyx0i skocTi
ocsitu, Jlepxxpubarentctsi, KA, Binaunpkiid, 3akapnarcekiit, KuiBcbkii,
JIeBiBCBKiH, [lomraBchkiii, XMmempHHUIBKIH Ta YepHiBenbkiid 001acHUX
BIICPKOBHX aJMIHICTpaImisx). 3 TpoMmanceki pamm (mpu MiHeHepro,
Mincommnonitukn Ta CyMcbKiii o00JacHii BIMCHKOBIH  aaAMiHICTpaIil),
SKi OTpUMaK Ui OOTOBOpPEHHS HEOOXiJHI MaTepiaiy, pO3DIHYIM iX

2 Ypsim  3aTBepAMB AHTHKOPYNUiHHY mnporpamy Ha 2023-2025  pOKH.
Minicmepcmeo 1ocmuyii Yrpainu. URL: https://minjust.gov.ua/news/ministry/uryad-
zatverdiv-antikoruptsiynu-programu-na-2023-2025-roki (zara 3Bepaenns: 26.07.2023).

» [Ipo 3abesnedeHHs yyacTi IpoMaichkocTi y (opMyBaHHi Ta peanisanii
nepskaBHoi momitiky : ITocranoBa Kabinery MinictpiB Ykpaian Bix 03.11.2010 p.
Ne 996.  URL:  https://zakon.rada.gov.ua/laws/show/996-2010-mi#Text  (mata
3BepHEHH: 26.07.2023).
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9acTKOBO. 10 TPOMaJChKUX pajx HE PO3TIAAIA OTPUMaHI MPOEKTH HOpMa-
TUBHO-IIPAaBOBHX aKTiB a00 NHTaHHS], L0 BHHOCHJINCS Ha OOrOBOpEHHS,
Ta He ToAaBanu mnpono3miidi mojao wux (mpu MOH, JlepxreoHanpax,
Hepxekoincnekmii, [lenciiiHomy Qonai, MukonaiBebkii, OJeChKii,
PiBHeHchKill, TepHominbchkiii, YepHiriBebkiii oOmacHux Ta KuiBcbkiid
MICBKill BIHCHKOBHX aaMIiHICTpallisix). BogHowac rpomancebka pajaa mnpu
HepxaBiacinyx0i He poO3risffaja HAa CBOEMY 3acillaHHI HaJaHi OPTaHOM
MaTepianm, aje MmoJana IPOoIIO3HUIIil 3a pe3yabTaTaMy iX OIpaIffOBaHHS.

HIpocmiAKOBYETbCS TCHICHLISE 10 aKTHBHOTO 3ally4CHHs IPOMAJChKUX
pajl HEeHTpaTbHUMK Ta MiCIEBUMH OpraHaMM BMKOHABYOI BIaJW. IX ydacTh
Yy BUKOHAHHI 3aXO[iB, 5IKi nepeadadeHi AHTHKOPYIIIHHOIO MPOrpaMoro Ha
2023-2025 pp. mo3Bommia 0 MaKCHMAIBHO 3aIyYATH W TPOMAACHKICTH 1O
npoTunii kopymii. Sk ciymHo 3ayBaxkye M.IO. BixuseB, rpomaaceki paau
BUKOHYIOTh Taki (YHKIi: NpeACTaBHUIIBKY, KOHCYJIbTaTHBHY, KOHTPOJIbHY,
HOPMOTBOpYY, = KOMYHIKaTHBHY, Oprasizauniiiny, iHdopmauiiiny Ta
3axucuy’. O.A. 3apiunuii TOBOPHTH MpPO T€, IO TaKi pay, OyLydn OIHIEK0
i3 (OpM BIUIMBY TPOMaJICHKOCTI MiJi Yac NPUHUHATTS pIlIEHb OpraHaMu
my0OuivHOT anMiHicTpauii, CHpUsIOTh BJOCKOHAJICHHIO JiSUIBHOCTI OCTaHHIX.
Ha mixctaBi 1poro HaykoBelb MPOMNOHYE BUAUIMTH Taki ix QyHKUil:
JI0pagdy, KOHCYJIBTATHUBHY, PENPE3CHTAaTHBHY, KOHTPOJIBHY, HOPMATHBHO-
OTIOMIKHY,  KOOpAWHAMLiWHY, (axoBy, iH(pOpMaIiifHy, OXOpOHHY,
KynbTypHO-TIpaBoBy. Cepen 03HaK TaKWX pajl BiH MPOMOHY€E BUAUISATH TaKi:
BOHHM HAaJAaro/HKYIOTh CIIBIPAII0 BIagd i TPOMAISHCHKOTO CYCITiJIbCTBA;
CTBODIOIOThCS TIPHM OpraHax IyOJmidHOi BIagW; A0 IX CKIagy BXOAATH
NPEACTABHUKU 1HCTUTYTIB TPOMaJSIHCHKOTO CYCIIJIbCTBa, (haxiBIi y HEBHil
cdepi; BOHU 3a0e3MeuyioTh BUKOHAHHS J1I0Paqu0-KOHCYJIbTaTUBHOI PyHKIIT;
peai3oBYIOTh  KOHTPOJBbHI  (yHKLIi TI'pDOMAJICBKOCTI Ta  CHPUSIOTH
YIOCKOHAJICHHIO pOOOTH IMyOIi4HOT BIIaIn»

Taki paam MOXyTb e(QEKTHBHO BHKOHYBAaTH (YHKIIO 3 HPOTHIIl
KOpyIUii SIK IIOA0 MiSUILHOCTI Ha piBHI B3aeMoAii 3 opraHamu IyOJiuHOT
BIaIW, TpH SKUX BOHM CTBOPEHi, Tak 1 depe3 ix y4yacTh y Mpomecax
3aJydeHHS BIANOBITHUX OpraHiB A0 PO3pOOJeHHA, peanizamii Ta 3a0e3me-
YeHHs BUKOHAHHS BiANOBITHUX 3aXOMiB y MeKax 3arajbHOIEpKaBHOI
AHTHKOPYIIIIHOT ITOJTI THKH.

[MincymoByroun BUIIEBUKIIAICHE, MOKHA CKa3aTH, IO B HAIIil IepxKaBi
CTBOPEHO BIITOBITHI YMOBH JJIsI y9acTi TpOMAaICBKOCTI, il IHCTHTYMii

26 Bixmses M.10. I'poMaichki pafu mpH OpraHax BUKOHABYOT Bagl YKpaiHH Ta
poib TPOMAICHEKUX 00’€qHaHb y iX IisutbHOCTI. Haykoeutl eichux Hayionanonoi
axaodemii enympiwnix cnpas. 2013. Ne 2. C. 36-43.

" 3apiunnit O.A. YuacTh IpOMAICHKOCTI y 3jificHeHHi myGiiunoi Biamu:
TEOPETHKO-IIPaBOBE MOCTI/DKEHHS @ JHC. .. KaHA. fopung Hayk : 12.00.01 ;
Hauionanshuii yHiBepcuret «JIbpBiBcbKa momitexHikay. JIbsis, 2017. 229 c.
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mo10 60poThOM Ta mpoTHIii Kopymiii. HopMaTHBHO-TIpaBOBa OCHOBA, KOO
3a0e3neuyeThcss KOHCTUTYLIHHE NTPaBo Ha yyacTh y 3A1HCHEHHI JIepKaBHOTO
YIIPaBJIiHHS Yepe3 y4acTb IPOMaJChKOCTI Y IPUHHATTI BiJNOBIIHUX pillICHb,
CKJIQJa€ThCsl 3 aKTiB MDKHApOJHOTO IpaBa, BiJIOBIIHMX MIDKHApOJHUX
JIOTOBOPIB, OJHIEIO 31 CTOpiH AKUX € YkpaiHa. KpiMm nporo, BiT4M3HSIHE
3aKOHOJIAaBCTBO YTBOPIOE BIAMNOBIAHY CHUCTEMY HAaliOHAIBHOTO 3aKOHO-
JlaBCcTBa, sKe ckianaerbes i3 Koncrutywii Ykpainu, 3akoHiB YkpaiHw,
KOJZIEKCiB, Mi/J3aKOHHMX HOPMATHBHMX aKTiB. TakoX Ha BHKOHAHHS BHMOT
mozno Berymy Ykpainu no €C ta HATO 3arBepmkeHO AHTHKOPYNLIHHY
ctpaterito Ha 2021-2025 poku Ta [lepkaBHYy aHTHKOPYILIHHY MpOTrpamy
Ha 2023-2025 poxku.

OnHuM i3 eEeKTHBHHX CITOCO0IB 3aTydeHHS IHCTUTYIIH TPOMAaITHCEKOTO
CyCIIIBCTBA IO 3AIMCHEHHS 3aXOMiB 3 TPOTHIII KOPYIIii € MOXKIHBICTH
CTBOPEHHSI IpOMaJChKUX paja. OcTaHHI 32 CBOEIO MPABOBOIO MPHUPOJIOID €
OKpEMHMH Cy0’€KTaMH aMIHICTPAaTUBHOTO TpaBa. BoHM 31iHCHIOIOTH CBOIO
JisUIBHICTh HAa PiBHI HEHTPAILHUX Ta MICIIEBUX OPraHiB BUKOHABUOI BIIaJIH.
Oxkpewmi 3 Hux (I'P/] Ta I'pomanceka paga npy APMA) BXOJSTh 10 HEpeiKy
BUKOHABIIB 3axoiiB Jlep>kaBHOI aHTHKOpyIUiiHOI nporpamu Ha 2022—
2025 poku. 3 orisiy Ha CTBOPEHY CHUCTEMY TaKUX pajl IIPH IHIIMX OpraHax
BUKOHABUOi BIaJM HEOOXIZHO BpaxyBaTH MOXIMBICTh IX 3aJIy4eHHS
JI0 BUKOHAHHS 3aX0/(iB 3 MPOTHAII KOPYIIii, IO MMOCHINTh KOHTPOJIb 3 OOKY
IHCTHUTYLIH TPOMAJSHCHKOTO CYCIIIBCTBA Y O0POTHOI 3 KOPYIIIIIETO.

2. I'pomaachbki paagu sk ¢gopma ydacTi iHcTUTYIiH
TPOMaASTHCHKOTO CYCHiIbCTBA 100 MPOTH/IT KOPYIIii
Ta IX BAOCKOHAJIEHHSI: aIMiHiCTPATUBHO-IIPABOBUIi acleKT

VYuacte IHCTHTYLiHi T'pOMaAsSHCBKOTO CYCHIJIbCTBA Yy IPOBEICHHI
JIep KaBOIO 3aX0/iB 3 NPOTUIT KOPYMNLII € OJHIEIO0 3 MEPETyMOB JIOCATHEHHS
MO3UTHBHUX pe3ynbTaTiB. CTBOpPEHHS a/JMiHICTPATHBHO-IPABOBHUX OCHOB
JUIsl 1X 3aJTy4eHHS € HeoOXiJHOIO MepeyMOBOI0 Y ()OpPMyBaHHI BCEOXOITHOT
cucteMu OOpOTHOM 3 KOPYIIIEI0, sKa, KPIM CTBOPCHHS CIEHiani30BaHUX
OpraHiB IyOJiYHOI BIaaM, NPAaBOOXOPOHHUX Ta CYJOBHX OpraHiB, BUMAarae
HAJIAaTO/DKCHHST B3a€EMOJIi 13 TPOMAaIsMHCEKHM CYCIIJIBCTBOM. 3apyOiXHHUN
JOCBIJ CBIIYHTH NPO T€, IO 3aJTyYCHHS AKTHBHUX TPOMAIsSH € 4H He
TOJIOBHOIO YMOBOIO ITOJOJIAHHS KOpyHIii. 3 omxHOrO OOKY, IepkaBa B 0co0i
YIOBHOBKCHUX OpPTaHiB CTBOPIOE HEOOXiTHI TPaBOBI OCHOBH JUIA
NPOBEJICHHSI aHTUKOPYIMIIIHHOT TOJITUKM Ta 3aTy4eHHS 10 Hel TPOMaJIsiH.
3 iHmoro 6OKy, IpOMajsHCbKE CYCIIJIBCTBO Ta T'POMAJSIHU TeX HECYTb
BiJINIOBIAJILHICTh 332 CTBOPCHHS YMOB, 3a SKHX BOHH JIOTIOMaraTUMyTh
BUSIBJIITH Pi3HI (DaKkTH BUMHEHHS KOPYNUIHHUX A M 4ac BUKOHAHHS
OopraHamMu BJjiagu CBOiX MMOBHOBa)XCHb.
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Y KOHTEKCTI 3MiHCHEHHS aHTUKOPYIIIIHHOI MOJIITHKN B HAIIiN JepkaBi €
HEeoOXiIHICTh BpaxyBaTH EBPOIHTErpaliiHUI eJIeMEeHT, 30KpeMa Oa)kaHHs
Beryny Ykpainum 1o €C. YIpoIOBX OCTaHHIX KUIBKOX POKIB yKpaiHChKe
CYCTIUIBCTBO JIOJIy4a€eThCS 0 TPOLIECiB poBeieHHs pedopM y pizHUX chepax
Ta HaMaraerbcsi (popMyBaTH CBOI MPOIO3MUII IIOAO0 OKPEMHUX AaCIEKTIB
NPOBE/ICHHSI OCTaHHIX. | OJHUM 13 BaXIMBUX CKJIAJHUKIB YCIIIIHOCTI
TaKMX NEPEeTBOPEHb, IOYMHAIOYM BiJl OpraHizamii MyOJiYHOTO BpsIyBaHHSI
13aBepUIyloul CyIOBOIO pedopMOI0, CYCHINIBCTBO BH3HAdae OOpOTHOY
3 kopymiieto. CamMe HEMOXUIMBICTH IIOJOJNAaHHS OCTaHHBOI Oyna OIHNM
3 TpurepiB €Bpomaiinany y 2014 pomi. [Tompu ckimamgHi YMOBH, SKi HaCTaIH
micns aHekcii Kpumy Ta movarky BiiHH pd, MOMITHYHE KEPIBHUIITBO JCPKABH
HaMarajgocb BeCTH poOOTy Haa (GOPMYBaHHSAM BIATOBITHOI epiKaBHOI
TIOJIITHKY, 110 BUPA3WIach y MPUHHATTI aHTUKOPYIILIHOTO 3aKOHOJaBCTBA.

BinnoBigHi OCHOBH peaizaiii CHCTEMHOT MPOTHIIT KOPYIIi MIiCTATHCS
B Koncrutynii Ykpainu. Y cT. 5 BH3Ha4€HO, 10 HApOJ € JPKEPENIOM BIIaid
Ta HOCiEM CyBepeHiTeTy. BiH 3nmiiicHIoe i1 sk Oe3mocepesHbo, Tak i depes
OpraHH Jep>KaBHOI BJIaJM Ta OPraHu MiCLIEBOTO CaMOBPSIyBaHH:I

VY naHOoMy KOHTEKCTi ciymniHolo € aymka A.A. Ilpuxonmpka: «Briana
Hapojy — Ll€ MOXJIMBICTh KOXXHOTO BIUIMBATH Ha HOPMOTBOpYI Ta HOPMO-
3aCTOCOBYI MPOIECH B KpaiHi. SIKIIO TpakTyBaTH MOHSTTS HapOJOBIIAIIS
Y KOHTEKCTi peopMyBaHHS aHTHKOPYIIIHHNX OpraHiB YKpaiHH Ta 3arajioMm
MPOTHAll KOPYMIii, TO TOBOPHMO NPO Te, IO II€ MOXKIHMBICTH KOXHOTO,
XTO € YAaCTHHOI YKpPAiHChKOI TPOMAaJCBKOCTi, O€3MmocepenHbo BIUIMBATH
Ha 3a3Ha4YeHI HpOI_[eCI/I»Zg. [IpoTe omHOTO Oa’kaHHS CYCHIBCTBA HENOCTATHBO.
HeoOXximHO CTBOpUTH BIANOBiAHY CHUCTEMY OpraHiB, BH3HAYMTH iX
a/IMIHICTPaTHBHO-TIPABOBUI CTaTyc Ta Iepen0auyuTH KOHKPETHI IIpaBOBi
¢dopMH, SIKi JI03BOJISITUMYTh IHCTUTYLISIM TPOMAJISHCBKOTO CYCILIBCTBA
e()eKTUBHO TIPOBOTUTH CBOIO TISUTHHICTb.

[TonoxeHHS YMHHOIO 3arajlbHOr0 Ta CHELialbHOTO 33aKOHOJABCTBA
y cdepi npoTuil KOpynuii J03BOJSIFOTE TOBOPUTH MPO CTBOPEHHSI OKPEMOT
CHCTEMH OpraHiB IyOJidyHOi BNIamW, SKi peali3yloTh CBOI ITOBHOBAaXKCHHS
y cepi mportmaii kopymmii. Cepex TakuxX OpraHiB MOXKEMO BHIITUTH
Hamionamsne anTHKOpymnmiiHe Oopo (mami — HABY), Hamionannue
areHTCTBO 3 NMUTaHb 3arnobiranas kopymnii (mam — HA3K), JlepxaBHe Otopo
poscninyBanp (mami —JIBP), HamionanpHe areHTCTBO YKpaiHM 3 NHTaHb
BUSIBIICHHS, pO3LIYKYy Ta YOPaBIiHHA aKTHBaMH, OJCpP)KaHUMH Bil

8 Komcruryis Yipainu : 3axon Ykpaiun Big 28 uepsus 1996 p. Ne 254k/96-BP /
Bepxosna Pana Ykpainu. Bidomocmi Bepxosnoi Paou Yxpainu. 1996. Ne 30. Cr. 141.

¥ lpuxompko A.A. AIMiHICTPAaTHBHO-IIpaBOBE 3a0e3MEUEHHs 3aOOiraHHs
Ta mpoTuil Kopymuii B YkpaiHi 3a yMOB €BpOiHTErparil : JucC. ... JOKT. IOpUJ HAYK :
12.00.07 ; JHinpomneTpoBChKHUil AepiKaBHUN YHIBEPCUTET BHYTPIMIHIX crpas. J{Hinpo,
2020. 485 c. C. 201.
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KOPYIMIIHHUX Ta iHmMHX 37109nHIB (nam — APMA). Harmsn 3a qoTpuManHIM
3aKOHIB Iij] yac BUKOHAHHs noBHOBakxeHbr HABY 3ailicHroe CrenianxizoBana
aHTHKOpYyIIiiiHa mpokyparypa (mami — CAII)*’. Oxpemo ciin BumimuTu
CyJZIOBI OpraHy, siKi pO3IJIsAlOTh CIPaBH, MOB’sI3aHi 3 BUMHEHHSM KOPYII-
LIIfHUX Ta TOB’S3aHUX 3 KOPYILIEI MPaBoNoOpyLieHs. Binnosigno 1o 4. 3
cr. 17 3akony Yxpainm «[Ipo cymoycrtpiii Ta craryc cyamiB» cucrema
CYJOYCTPOIO CKJIQIAETHCS 3 TPHOX PIBHIB — MICLEBI CyaH, amneNsuiiiHi cyan
ta BepxoBHuit Cyn 3! Kpim mporo, B VYkpaini yrBopeno Bumimii
AHTHKOPYIIIHHKHN cyx™.

Uunanaa B YKpaiHi cUCTeMa cIielliaJbHUX OPTaHiB BJIAIU € JOCTATHHOIO
JUTA BUKOHAHHS JEpPKaBHOI MOJITHKH IIOAO MPOTHIii KOPYIIIIi. Ix ammi-
HICTpaTHBHO-TIPABOBUH CTaTyc, SK TIIPAaBWIO, BPETYIBOBAHWN Ha piBHI
3aKOHIB, B OKpeMHX BHMaakax rmocraHoB Kabinety MiHicTpiB YkpaiHu um
aKTIiB KEpIBHHKIB BIAMOBIAHUX OpraHiB, I0 CKJIaqy SKHX BKJIKOUYCHO
AHTUKOPYNUIHHUKA opraH (Hanpuknaza, isuibHicTs CAIl pernameHTyeThCs
3akoHoM VYkpainu «[Ipo mpokypaTypy» Ta Haka3oM IeHepalbHOrO
npoKypopa). IX isnbHicTs BifoGpaskae BOJIO AK KePiBHULTBA KpaiHu, Tak i
rpOMaJIsH 3a0€3MeYNTH MaKCUMAJIbHE 3HUKCHHS PIBHS KOPYIIIIi B JIepKaBi.
Opnak Oe3mocepeHiil BILTMB IPOMAJICHKOCTI Ta 11 IHCTUTYIIIH, IKUM HaJlaHO
MOJKJIMBICTh 3MIMCHIOBATH KOHTPOIb 32 MiSUTBHICTIO BKa3aHUX aHTHKOPYII-
LifHIX OpraHiB, 3MiHCHIOETHCS MUITXOM BHKOPHCTAaHHS HUMH PI3HOMAaHIT-
HUX TpaBoBHUX GopM. Jl0 TAKIX MOKEMO BiTHECTH TPOMAICHKI paau, Mpo sKi
Oymno sramaHo B Posmimi 1. 3ynmHMMOCh Ha aHami3i IX agMiHICTPaTHBHO-
MIPAaBOBOTO CTATYyCYy NETabHIIIE.

3aKkoHOMABCTBO Yy c(epi 3amobiraHHs Ta MPOTHAIT KOPYIIi mependadae
MOXJIMBICTb YTBOPEHHSI TaKUX paji K OKPEMHX KOHCYJIbTaTHBHO-JOpPaJI4nX
OpraiB, sIKi JIONIOMAararOTh 3[IHCHIOBATH CBOi NMOBHOBa)KEHHS aHTHKOPYII-
uiiinum opranam. BiamosigHo mo cr. 14 3akony Ykpainu «IIpo 3amo0iranHs
kopymiti» Bix 14.10.2014 p. Ne 1698-VII HA3K 3xiiicHIOE CBOIO MisJIbHICT
Ta peayidye MOBHOBXEHHS 3a JIOTIOMOIOI 3[IHCHEHHS TI'POMAJICHKOrO
KOHTpOITIO 3 OOKY BiIIIOBIMHOI TpoManchkoi paau. [lo ckimagy paan BXOISATH
15 oci0, sixki 0OMparOThCA NDIIXOM IIPOBEICHHS KOHKYPCY Ha 3acajax

3 Mpo sarsepmienns Ilonoxenns npo Creniani3oBaHy AHTHKOPYHIIHHY
npokyparypy Odicy I'enepanbnoro mnpokxypopa : Hakaz Odicy I'enepanbnoro
npokypopa Bixg 05.03.2020 p. Ne 125. URL: https://zakon.rada.gov.ua/laws/show/
v0125905-20#Text (nata 3BepueHHs: 27.07.2023).

3 TIpo cymoycrpiit i craryc cymmis : 3akom VYkpainm Bim 02.06.2016 p.
Ne 1402-VIII. URL: https://zakon.rada.gov.ua/laws/show/1402-19#Text (nara
3BepHeHH: 27.07.2023).

32 Ipo Bummii amTHKOpynUifHmii cyn : 3axoH Ykpaimu Bin 07.06.2018 p.
Ne 2447-VIII. URL: https://zakon.rada.gov.ua/laws/show/2447-19#Text (nata
3BepHeHH: 27.07.2023).
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BigkpuTOCTI Ta mpo3opocti. OKpeMi eleMEeHTH aAMiHICTPaTHBHO-IPABO-
Boro crarycy I'pomancekoi pagm npum HA3K Busnaueni I[locraHoBoro
Kabinery MinictpiB VYkpaium «Jleski nuranus ['pomancbkoi pagu mpu
HanioHanbHOMY areHTCTBI 3 TMTaHb 3ano0iranHs kopymiii» Bix 14.10.2014 p.
Ne 1700-VII** (mani — IMocranosa Ne 1700-VID). i misubmicts mepenbauac:
3abe3neueHHs HezanexxkHocTi HA3K; posrmsia 3BitiB HA3K, iX 3aTBepkeHHS;
y4acTb Y PO3IJIA/l NPOEKTIB HALlIOHAJIBHOI JOOBIJ 3 peaizamii aHTHKOPYII-
iffHOI TONITHKH;, YYacTb Yy pO3pOOJICHHI aHTHKOPYIIIIMHOI cTpaTerii,
JepkaBHOI aHTUKOPYNIIHHOI Tporpamm; po3pobnenHs cmimpHO 3 HA3K
MIPOEKTIB HOPMATUBHO-TIPABOBHX aKTiB, MiJATOTOBKA BUCHOBKIB TOIIIO.

3 ypaxyBaHHSAM Cy4YacHHX YMOB (YHKIIIOHYBaHHS OpTraHiB BIagdl Ta
iHCTUTYHIH TpoMansHChKoro cycmiyberBa M0 [ToctanoBu Ne 1700-VII Gymo
BHECEHO 3MiHH, SIKi CTOCYIOTBCS HISUTGHOCTI pagd B YMOBax MpPaBOBOTO
PEeXKHMMY BOEHHOTO CTaHy Ta BPETYJIHOBAHO iX JISUIBHICTH y BHIAIKY, SKILIO
CTPOK pajy BXKE 3aBEpIUMBCS 1 HACTayua Jisi MPAaBOBOTO PEXUMY BOEHHOTO
crany. BignosinHo no 1. 8 [lonoxxeHHs, «y pa3i 3aKiHYEHHsI CTPOKY MOBHO-
Ba)keHb Pamu mij yac il BOEHHOIO YM HAJ3BUYAHHOIrO CTaHy II TOBHO-
BOKCHHS TIPOJIOBXKYIOTBCS IO JHS 3aTBEPPKEHHS HOBOTO MMEPCOHATBHOTO
ckiaany Pamgm, oOpaHOi 3a pes3ysibTataMu MPOBEACHHS KOHKYpCY 3 (Gopmy-
BaHHA Pann. [IpoBeneHHsT KOHKYpCY 3 opMyBaHHS Pamu 3MiHCHIOETECS TiCHA
NPUNUHEHHS] YM CKAaCyBaHHS BOEHHOTO UM HA/3BHYAiHOTO cTaHy. [ omosa
HamioHanbHOTO areHTCTBa NpHUHMAEe pIMICHHS PO MHPOBEICHHS KOHKYPCY
3 opmyBaHHs Pamy mpotsarom Irsiti poOOYMX IHIB 3 JHA HACTAHHS TaKOi
obcraBuHM. PimreHHs Npo 3aTBEpIPKEHHS IEepCOHaNbHOTO cKiaxy Pamw,
NPUNUHEHHS 11 AiSUIBHOCTI, B TOMY YHCIIi JIOCTPOKOBE, Ta JIOCTPOKOBE TPHITH-
HEHHS TIOBHOB&KEHb OKpeMoro uieHa Paan ohopMITIOIOTBCS BiINOBIAHUMHU
aktamu HallioHaTbHOTO areHTCTBA 1 OMPUIIIOJHIOIOTHECS B YCTAHOBICHOMY
uuM IlonoxkeHHsAM nopsaaky. 3acimanss Paan € mpaBoMOYHMM, SIKIIO 10 HOTO
CKJIaJTy BXOJISITh HE MEHIIIE JICB’ ATH ocion’>,

BkazanuMu 3MiHaMu 3akoHOJaBelb 3a0e3nednB (QyHKIIOHYBaHHS pajau
y mepioZi BOEHHOTO CTaHy, IO JO3BONWIO I TEPCOHANEHOMY CKIaTy
MIPOAOBKYBATH CBOIO AisUTbHICTE. [lonpu mpoGmemuwmii 2022 pik, wieHaMH
paau Oynmo mpoBeneHe OJHE 3aciJaHHSA, Ha SIKOMY OOTOBOPIOBABCS IPOEKT
piuHOTO 3BiTY. XO04Ya BOHO ¥ OYyJ0 aHOHCOBaHE, Ha BiNMOBITHOMY caiTi

33 TIpo 3amoGiranms kopymuii : 3akoH Vpainm Bix 14.10.2014 p. Ne 1700-VII.
URL: https://zakon.rada.gov.ua/laws/show/1700-18#Text ~ (mata  3BepHEHHS:
24.07.2023).

3* Iesxi muranus Ipomazncekoi pamu mpu HalioHaneHOMy areHTCTBI 3 IMTaHb
3amobiranns kopymii : [TocranoBa Kabinery MinictpiB Ykpainu Bix 20.11.2019 p.
Ne 952. URL: https://zakon.rada.gov.ua/laws/show/952-2019-n#Text (zaTa 3BepHEHHSL:
27.07.2023).

3 Tam camo.
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HA3K masiBHHif 3BiT nmme 3a 2020-2021 poku®. V wiii yacTiHi wieHamu
paau mopyuryeTbcss BUKOHaHHS NyHKTy 24 IlocranoBu Ne 1700-VII,
BiJINIOBIJTHO JIO SIKOT PivHi 3BITH 000B’SI3KOBO PO3MIIIYIOTHCS HA OQIIiiTHOMY
BeOcaiiTi HanionansHOro arentcTBa y pyopuii «'pomMazichka paga»’ .

BonHouac pajga HoCTiHO BUCBITIIIOE 1H(OPMALIIO ITPO CBOIO JISUIBHICTH
Ha oQiniiHOMy caiiri’t, Taxk, HEIO MiATOTOBICHO BUCHOBKH 1100 [lopsaky
NIPOBEJICHHS TIEPEBIPKH 3BITHOCTI TMOJIITHYHUX MapTiil Mpo MaiHO, JOXOIH,
BUTpaTH 1 3000B’s3aHHSA (PIHAHCOBOTO XapakTepy, BEIEHHS CIUHOTO
JIEPKABHOTO PEECTPY 3BITHOCTI TMOJITHYHHX MapTill Mpo MaWHO, TOXOIH,
BUTpaTH i 3000B’s13aHHS (piHAHCOBOTO XapakTepy. HasBHI OKpemi BUCHOBKU
mono Ilopsanky HamaHHA 3romm HamioHanbHUM AareHTCTBOM 3 TIMTaHb
3amo0iraHHs  KOpYMIii Ha 3BUIBHEHHS KEpiBHHKA YIOBHOBa)KEHOTO
miapo3ainy (YmOBHOBa)kK€HOI 0COOM) 3 MHUTaHB 3amoOiraHHS Ta BUSBICHHS
KOpYILII JepKaBHOTO OpraHy, IOPHUCAMKIIS SIKOTO IOIIUPIOETHCS Ha BCIO
Teputopito YKpaiHuM, a Takox 1oa0 mnpoekty Ilopsaky odopmiteHHs
NPOTOKOJIIB PO aIMIHICTpaTHBHI npaBonopymeHHs HarioHanbHEM
areHTCTBOM 3 ITUTaHb 3a1100IraHHs KOPYIILii.

BoaHouac ocTaHHI HEe MarTh KOJHOI iH(opMamii mMpo Aary iX ckia-
JIaHHS Ta BUTJIAIOTH Aelo (opMalbHUMHU JOKYMEHTaMHU, 1[0 MOKe Hera-
TUBHO BIUIMBATH Ha 3arajibHy pPENyTallil0 Ta CTaTyC TAKOTO KOHCYJIbTa-
THBHO-IOpaTdoro oprany. JouinsHo Oyio 6 BHecTH 3MiHU 1o [locTtaHoBH
Ne 1700-VII mono 9iTKOTO pO3MEKYBaHHS MOHATH «pimeHHs [ pomMaacbkoi
pamun npu HA3K» ta «BucHoBku ['pomancekoi paam mpu HA3K». Curix
nepeadaunTH iX 3arajibHy (OpPMY Ta CTPYKTYpY, IO J03BOJIWIO O PO3IIIs-
JTaTH TaKUH JTOKYMEHT K OOOB’SI3KOBMH JAJIS BpaxyBaHHA y CBOIH Iisiib-
Hocti HA3K Ta #oro kepiBHunra. Came 00OOB’S3KOBICTh BpaxyBaHHS
pe3yabTaTIB AisUIBHOCTI TPOMAJICHKOT pagr MOXKe OyTH OJJHUM i3 BaXKITHBUX
(bakTopiB MOKpaIeHHs X AisUIbHOCTI Y 371 ICHEHHI MPOTUIIT KOPYIILii.

AnMiHICTpaTHBHO-TIpaBOBUH cTaTyc JlepskaBHOTO OIOpPO pO3CIHiTyBaHb
(mami — JIBP) Bu3HA4YaeThCs BiAMOBIIHUM 3akonom®’. Bimmosigno g0 cr. 1
3akony JIBP € nep)kaBHUM NPaBOOXOPOHHHM OPTaHOM, Ha SKHH TOKJa-
JTAFOTHCSI 3aBJaHHS I0JI0 3ar00iraHHs, BUABICHHS, IPUITHHEHHS, PO3KPUTTS

3 Missmicts Tpomaacekoi pamu / HA3K. URL: https:/nazk.gov.ua/uk/diyalnist-
gromadskoyi-rady/ (nata 3Bepuenns: 27.07.2023).

JHesiki murannst ['pomancekoi pagu npu HaiioHaabHOMY areHTCTBI 3 MUTaHb
3anobiranns kopymuii : [TocranoBa Ka6inery MinictpiB Ykpainu Bin 20.11.2019 p.
Ne 952. URL: https://zakon.rada.gov.ua/laws/show/952-2019-n#Text  (mara
3BepHeHHs: 27.07.2023).

%% Tam camo.

¥ Mpo Jlepxapre Gropo posciinysanb : 3akoH Ykpainm sim 12.11.2015 p.
Ne 794-VIII.  URL:  https://zakon.rada.gov.ua/laws/show/794-19#Text  (nmarta
3BepHeHH: 27.07.2023).
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Ta PO3CIiAyBaHHS KPHUMIiHAJBLHUX TPABONOPYIIEHb, BiTHECEHHUX O HOTO
KomrieTeHIii. 3 MeToro 3abe3nedeHHs TIPOMaJICbKOro KOHTPOJIO YTBO-
proetecst Panma rpomanckkoro KOHTpOIIO, sika CKJIQTAeTbest 3 15 ocib.
JletayibHO aAMiHICTPAaTHMBHO-NIPABOBUII CTaTyC paaud BU3HAYEHO YKa3oM
[Mpesunenta VYkpainm Big 5 mortoro 2020 poxy Ne42/2020, sxum
3aTBEPUKYEThC BiamoBiane [lomoxenns (nami — Yka3s 42/2020)40.

Ha Binminy Bix monioHoi pany, sika nie npu HA3K, cnoci6 gopmyBanns
MEPCOHATBHOIO  CKJIAAy HE 3aleKHUTh Bil TOJAHHA KaHIUIATYP
00’eTHAHHAMHU TPOMaIsMH. Y KOHKYpPCi MOXYTh OpaTH y49acTh T'pOMAaIsSHH
VYxpaian. OmHaK 3aKOHOZaBCTBOM BH3HAUEHI OOMEXEHHS IMOMO0 THX 3 HUX,
SIKi He MOXYTh OyTH JOMyIIEHi 10 y9acTi B KOHKypCHOMY BiZOopi.

BigmoBimHo mo m. 6 IlonoskeHHs, 3aTBepmikeHoro Ykasom Ne 42/2020,
IO y9acTi B KOHKYpPCI HE [OITyCKalOThCSA OCOOW, SIKi: € WICHaMH 1HIIHAX
rpoMazcekux paja abo wieHamu ['PJ[; BUKOHYIOTH (QYHKLIT AepaBu 4u
MICLIEBOTO CaMOBpSIIyBaHHs; MalOTh CTaX poOOOTH Y IPAaBOOXOPOHHUX
opraHax 3a IONepeqHi JBa POKM (HE3aJIEXKHO BiJI TPUBAIOCTI); MAalOTh
OJIM3BKUX POANYIB, sIKi OyJM npaniBHUKamu Jlep>kaBHOTroO OIOpO po3CIIiyBaHb
YIPOJOBX IOINEPEIHIX JBOX POKIB (HE3aJIeXHO BiJi TPHBAJIOCTI); HE MAlOTh
BHUIIIOT OCBITH Ta OCBiAy poOOTH 3a creliaabHicTI0 MeHie 10 pokiB; MarOTh
HerorameHy abo He3HATY B yCTAaHOBJICHOMY 3aKOHOM TIOPSIIKY CYIMMICTh 3a
BUMHCHHS 3709YMHY (KpiM peadimiToBaHoi ocoOm), a0 Ha HHUX MPOTATOM
OCTaHHBOTO POKY HAKJIAJAJIOCs aIMiHICTpaTUBHE CTSATHEHHS 32 BYMHEHHS
MPaBOIIOPYIICHHS, OB SI3aHOTO 3 KOPYIIIIEIO; 3a PIMICHHSAM CyAy BH3HaHI
Hemie3maTHUMH a00 OOMEXKEHO Mi€3aTHUMH, MAlOTh TPOMAaSHCTBO
(mignaHcTBO) iHIIOL AepkaBu abo € 0coOor0 Oe3 TpoMasISTHCTBA; TIOCTIHHO He
POXKHMBAIOTH HA TEPUTOPIi YKpairu mpoTsrom ocrarHix 10 pokis*'.

OOMeKeHHS, sIKi BCTAHOBIIFOE 3aKOHOJABEIh MO0 BiICYTHOCTI JTOCBIIY
pobotu meHme 10 pokiB st y4acTi y KOHKYPCHOMY J1000pi, € HaJMipHUMHU,
a/DKe BXOJDKEHHS 10 CKJIAJy KOJIEriaJlbHOTO KOHCYJBTaTHBHO-J0Pau0ro
opraHy He BHMMarae BHKOHaHHS (yHKIIH aepxaBu. Bim ocobu ouikyroTh
(axoBoi HOTIOMOTH, IO CHpHUsia O MOKPAIICHHIO (PYHKIIOHYBaHHIO OpPTaHy
3arajioM Ta 30KpeMa B YaCTHHI BUKOHAHHS TIOBHOBa)KEHb 3 MPOTHAII KOPYTILIii.
Bymo 6 HemominpHO 0OMEXyBaTH ydacTh OCi0, SIKi MarOTh BiAIOBIAHY OCBITY,
JOCBi pOOOTH SIK B OpraHax BIIAAW, TaK 1 B TPOMAICEKOMY CEKTOpi.
HenpurmyctiMoro € cuTyamis, KOJH IO YYacTi B KOHKYpPCI Mae OakaHHA
MOAATH JIOKYMEHTH TPOMAISHUH YKpaiHHW, IO MAae€ IOPUIMYHY OCBITY,
CIeLiali3yeThCsl Ha AHTUKOPYMIIHHOMY 3aKOHOJABCTBI, OJIHAK MAa€ CTax
poboTH 6 pPOKIB y opraHax myOniYHOI BIaau Yd 00 ’€THAHHIX rpomajsiH. Ha

“Turanmas  Paam rpOMaJChKOTO KOHTponto mpu [epkaBHoMy  Oropo
po3cmingyBanb : Yka3 Ilpesunmenta Ykpainu Bixm 05.02.2020 p. Ne 42/2020. URL:
https://zakon.rada.gov.ua/laws/show/42/2020#Text (nata 3sepaeHHs: 27.07.2023).

41

Tam camo.
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Halry JyMKy, BKa3aHy HOPMY HEOOXIJHO 3MIHUTH Ta BUKJIACTH il TaKUM
YUHOM: «<...>HE MaloTh BHIIOI OCBITH Ta CTaKy poOOTH B OpraHax Biaay 4u
00’€THAHHSX TPOMAJISTH MEHILIE HIXK 3 POKM».

OnHUM 3 MO3WUTHBHHX ACHEKTIB aJMiHICTPaTUBHO-IIPABOTO PEryJIIOBAHHS
pagM € Te, IO iX pilleHHs, Malouyd pPEKOMEHJAIIMHUN XapakTep, €
000B’s13k0BUMH Ut po3risiny JIBP. AHnanisyrounm HasBHHMH B IyOnidHOMY
JIOCTYTI 3BIT Mpo JistibHICTH Pamy rpomazncekoro koHTpomo mpu JIBP, mu
BUSIBIUIM, IO, OKpiM iH(opMarmii Tpo CTATUCTHUKY pO3MIISAY 3BEpHEHb
TPOMAJIsH, 3aTBEPKCHHS NOKYMEHTIB OpTaHi3amifHOTO XapaKTepy Ta yd4acTi
B omHoMy 3acimanHi Komitery BepxoBHoi Pagm Ykpainum 3 muradb mpaBo-
OXOpPOHHOI [iSTTBHOCTI Ta OAHOMY HAayKOBOMY 3axOfi, TaM HE MICTHTHCS
KOJHUX BIIOMOCTEH, sKi crocyroThcs HisuibHOCTi JIBP y cdepi mporwmmii
kopymii. Ile B ToW dWac, KoM BKa3aHWH OpraH € OXHUM i3 HaifoOro-
BOPIOBAHIIIMX Y 3ac00ax MacoBoi iH(opMaIlil Ta CyCIUIBCTBI. 3 OIVIAIY Ha I1e
BapTO MEPErSIHYTH MPOIEAYPY KOHKYPCHOTO BiOOPY Ta BCTAHOBUTH YITKY
HOpMY, $Ka TIOJSIraTUME Yy HACTaHHI IOPUIMYHOI BIJIMOBIOAJIBHOCTI 3a
HCHAJIC)KHEC BUKOHAHHSA OO0OB’S3KIB BINMOBIAHUMH WICHAMH pajd, WOTO
cekperapeM uuM TosoBoro. Ocoba, ska crajga YIEHOM pajy, TOBHUHHA
YCBIJIOMJIIOBATH BaXKJIMBICTb SIK CBOET MEPCOHAIBHOT MISUIBHOCTI, TaK i BChOTO
KOHCYJIbTaTHBHO-ZIOPA/Iu0TO OPTaHy 3arajoM.

HanionaneHe areHTcTBO YKpaiHM 3 NHTaHb BUSBICHHS, PO3IIYKY Ta
VIOpaBIiHHS aKTUBAMU, OACPKaHUMH BiJ KOPYIIIIHAX Ta iHIINX 3J0YHHIB
(APMA), 3rimHo 3i cr. 2 3akoHy Ykpainu «[Ipo HamionamsHe areHTCTBO
VKpaiHu 3 TUTaHb BWSBJICHHS, pO3IIYKY Ta YIPaBIiHHA aKTHBAMH,
OepKaHMMH BiJ] KOPYNUIHHUX Ta IHIIUX 3JOYUHIBY € IEHTPAIHHUM
OpraHOM BHKOHABUOI BJIAJH i3 CIeialbHUM cTaTycoM. Hum 3abe3neuyeTbes
JIepKaBHA TOJIITHKA, sIKa CTIPSIMOBaHA HA BHSABJICHHS Ta PO3IIYK aKTUBIB, SKi
B MEXaxX KPHMIHAFHOTO MPOBA/DKCHHS MOXKYTh OyTH 3aapemrroBani’. [ls
3a0e3neueH sl y4acTi IpOMaJICbKOCTI Yy 31 iCHEHH] BiJIIOBITHOIO KOHTPOIIIO
3a JisnbHicTIo APMA yTBOpeHO IpoMajchKy paiy. Ii ajMiHicTpaTHBHO-
MIPaBOBUI CTAaTyC BU3HAYA€ThCs 110JI0KEHHM, BiJMOBIAHO 10 SIKOTO BOHA €
TUMYAacOBHM KOHCYJIBTATHBHO-IOpamduM opraHoM. Cepea OCHOBHHX
3aBIaHb paji — CIIPUSAHHS peati3amii rpoMaasHaMu KOHCTUTYLIHHOTO IIpaBa
Ha y4JacTb B YIIPaBIiHHI AepP>KaBHUMH CIIPaBaMH, 3IiHCHEHHS TPOMaJICEKOTO
KOHTPOJIO 3a HisuibHiCTIO APMA, chpusHHS B3aeMomii 3 TpPOMaaCHKIMH
00’eTHAHHAMY, MDKHApONHUMH OpTaHi3alisiMH, IHITUMH I1HCTUTYTaMHU
IPOMaJITHCHKOTO CYCIIJIbCTBA, CIPHUSHHS BpaxyBaHHIO APMA rpomanchkoi

42 Ipo HauioHanbHe areHTCTBO YKpAaiHM 3 HHTAaHb BHABJICHHS, PO3LIYKY Ta
YIPaBITiHHS aKTHBaMH, OJCPKAaHUMHM BiJl KOPYNIIIfHUX Ta IHIIMX 3JI0YMHIB : 3aKOH
Vxpainmu Bixg 10.11.2015 p. Ne 772-VIIL. URL: https://zakon.rada.gov.ua/laws/show/
772-19#Text (nara 3BepuenHs: 28.07.2023).
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IyMKH M 4ac (OpMyBaHHS Ta peamizalii Jep)kaBHOI MOJITHKU y chepi
nisueHOCTi HarjionansHoro arenrcraa®,

Iopsimox GopMyBaHHS MEPCOHANBLHOTO CKIIAAY CXOXHHA HAa TOH, KU
nepenOavyeHuii Uil (QOPMYBaHHS IHIOIMX TPOMAJCBKHX paJ: IIIIXOM
NIPOBEJICHHS BIAKPUTOrO [HTEpHET-rOoI0CyBaHHS cepes rpoMajsiH Y KpaiHu.
€IUHOI0 BIIMIHHICTIO € Tepelik 3a00pOH IIOA0 yYacTi y KOHKYpCI:
HasBHICTh pILICHHS Ccyny, 3a SKUM oco0a BHM3HAHA HeIi€3l1aTHOIO abo
00Me)XeHO Ii€3/1aTHOI0; HAsBHICTh CYAMMOCTI 32 BUMHEHHS 3JI0YHHY, SKIIO
BOHA HE 3HATA 1 HE IOTalleHa y BCTAHOBICHOMY 3aKOHOM IIOPSAKY;
3aCTOCYBaHHS JO OCOOM CTSATHEHHS 3a BYHHEHHS aIMiHICTPaTUBHOTO
MIPaBOTIOPYIICHHS Y BUTJISAAL 1MO30aBIICHHS IpaBa 00iMMaTH ITEBHI MOCAaH
abo 3aliMaTHCs TIEBHOIO MisUTBHICTIO; MPUTATHEHHS [0 KPUMiHAJIBHOI
BIZIMOBITAJILHOCTI 32 BYMHEHHS YMUCHOTO 3JI0YMHY; BIPOJOBXK OJHOTO POKY
JI0 TIOZIaHHs 3asBU Ha y4acTh y KOHKypcCl Oyna y ckiaai KepiBHHX OpraHiB
MOJITUYHOT MapTii .

3riziHo 3 HasABHOIO 1H(OPMALIEO OO0 AisUIBHOCTI IPOMAJICHKOI paay 3a
2022 pik Oyno mpoBeleHO TpH 3acijaHHs Ha moyatky 2022 poky. HasBHi
CHOTOJTHI MPOMO3HIIi CTOCOBHO Tmepenavi noBHoBaxkeHb APMA no ®onny
JIep)KaBHOTO MaifHa YKpaiHM BHUTJISJIAIOTH IIEBHOIO MIpOIO ITOJIITHYHHUMH,
yepe3 Te mo came APMA cTBOproBaBcsi Ha BUKOHaHHS JIMpeKTUBH
2005/60/EC €Bpormeiicekoro [Tapaamenty Ta Paam Bim 26 xoBtHS 2005 p.
PO 3armobiraHAs BUKOPUCTAHHS (PIHAHCOBOI CHCTEMH 3 METOIO BiIMHUBAHHS
rpomeii i ¢inancyBanas Tepopusmy OJ L 309/15. Bomnouac mpobiemHi
acnektn (¢QyHKIioHyBaHHS APMA MOXyTh OyTH pO3B’A3aHi 3aBISKU
eeKkTUBHIA poOOTi rpoMajackkoi panu. BinnosinHa HopMma nependadae Te,
o pilmeHHst TpoMajckkoi pamu APMA, xo4 1 MarTh peKOMEHIAIiiHUN
XapakTep, ajne BOHU 000B’SI3KOBI A1t po3rsiay HaiioHanbHUM areHTCTBOM.
Crniag po3risHYTH MOJKJIMBICTh BCTAHOBJCHHS IUCIMIUIIHAPHOI BiAMOBI-
JIATbHOCTI 32 Hepo3MilleHHs Ha odiuiiiHoMy BeOcalTi pIYHOro IUIaHY
po0OTH rPOMaICHKOT pajivi Ta 3BITIB 3a Pe3yIbTaTaMU AisUTbHOCTI.

3-moMiK KOHCYJIBTaTUBHO-IOPAaNUMX OpPTaHiB, sKi MIFOTh Ha PI3HUX
piBHSX BHKOHABYOI BIIAAM B YKpaiHi, 3alpOBaHKEHO MOXIIUBICTh y4acTi
TPOMAaJCHKOCTI Ta T IHCTUTYHIH y (opMyBaHHI Kopmycy cynamiB. Takoro
crana rpomajaceka paga noopodecHocti (I'P/I), HaBKoJO K0T TOBOMNI JOBrO

* TlonoxeHHs PO rpOMaiCkKy pamy — arma.gov.ua. Hayionansne azenmcmeo
Ykpainu 3 numans eusgnenns, po3uyky ma ynpaeninia akmuamu, 00epIHCaHuMu 6io
Kopynyiunux ma inwux 3nouunie — arma.gov.ua. URL: https://arma.gov.ua/public-
council-statute (zata 3BepHeHHs: 28.07.2023).

# Opramisauis npoBeleHHS KOHKYpCY 3 (JOPMyBAaHHS IPOMAICHKOI pagd —
arma.gov.ua. Hayionanvne acenmcmeo YKpainu 3 NUMaHb 6UABNEHHA, PO3ULYKY mMda
VAPAGNIHHA AKMUBAMY, 00epICAHUMU IO KOPYRYIIHUX MA  [HWUX 3104UHIE —
arma.gov.ua. URL: https://arma.gov.ua/public-council (nara 3Bepuentsi: 31.07.2023).
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BiIOYyBaJIMCh JAMCKYCIi SK cepeia MpeICTaBHUKIB CYIO0BOI BIaaH, TaK i cepesn
TIpe/ICTABHUKIB TPOMAJICBKOCTi. 1i aJaMiHiCTpaTMBHO-TIpaBoBMi cTaTyc
BU3Ha4YeHO 3akoHOM Ykpainu «[Ipo cymoyctpiii Ta cratyc cyamaiBy» (nam —
3akon Ne 1402-VIII). BoHa yTBOpIOETBCS «3 METOIO CIpUSHHSA Buimii
KBaiQikariiiHiii Komicii cyaaiB YKpaiHU y BCTaHOBJICHHI BiJIOBITHOCTI
cyani (kaHgunara Ha Tocagy CyIull) KpuTepisiM npogeciiiHOi eTHKH Ta
n06poUecHOCT s Hinei kBamidikaiitHoro oninoBanHs»*. Xoua BKa3aHa
HOpMa He repeadadac JiTko ii KOHCYJIbTaTUBHUHN Ta JOpaauuil Xapakrep, 11e
BHILTUBAE 13 HaBEJCHOI BHIle MeTH, sikoto € gormomora BKKC VYkpainu min
gac KOHKYpPCHOTO J000py OcCiO-KaHAMAATiB Ha Tocamy CyAdi IIoAo iX
BiNOBITHOCTI WiTKMM MOpanbHAM Kputepism. Ckman pagu GopMyeTbes
i3 IPeICTaBHUKIB TPABO3aXUCHUX TPOMAICHKUX 00 €IHAaHb, HAYKOBIIIB,
aZIBOKAaTiB, XYPHAJICTIB, AKi € (axXiBIIMH B MeXax cBoei mpodeciitHoi
JUSUTBHOCTI, TIOJITUYHO HEHTPaNbHI, T0OpOoYecHi.

Ceoro pmisutbHicTs ['PJ] 3paidichHioBana 3 2016 mo 2020 p. 3a BkazaHwui
nepio OyJIo 3MiHEHO J1Ba MEPCOHANBHI CKIaau paau. Y 3B’s3Ky i3 THM, 10
BKKC VYkpainu npusynuHWiIa CBOI IisUIbHICTH, MPOBEJCHHS BiAMOBIIHUX
KOHKYpPCIB 111010 0OpaHHs HOBOro ckiamy ['PJ[ Oymo Takox 3ymnuHEHE,
aypke BiamoBigHo 1o 4. 10 cr. 87 3akoHy OCTaHHS YTBOPIOETHCS UILIIXOM
MpoBeAeHH 300piB TMPEICTABHHUKIB TPOMAACBKAX 00’€IHAHb, SKi CKIH-
katotecsi [omoBoro BKKC Vkpainm. Kpim mporo, ma caiiti Kowmicii
My OTiKYETHCS OTOJIOMICHHS PO CKIIMKaHHS 300DiB.

3a mepion cBoei mismpHOCTI [P/l moBONI aKTHBHO BUKOHYBasa CBOI
0608’13k, i pillleHHs OcKap)KyBajluCh y CyA0BOMY Hopsiky. IIpouemypa
KOHKYPCHOTO J000py Ha mocaay cyauai nependadae, mo sxmo [P miiime
BUCHOBKY Ta BCT@HOBUTb, IO CyAns ab0 KaHIMJAT Ha MOcaxy CyIUli He
BiZIMOBiae Kpurtepism mnpodeciitnoi eruku Ta pobpouecHocti, BKKC
VYkpaiHH MOXe yXBaJUTH PIIICHHS NPO MiATBEPIKECHHS 3JaTHOCTI TaKoOro
cynni (kaHamgaTa Ha TOCany CYZJi) 3MIHCHIOBATH TPABOCYAIS Yy Biamo-
BiTHOMY CYi JIMIIE y pa3i, AKIIO TaKe PillleHHs MiATpPUMaHe HEe MEHIIE HiX
omuHAAUATEMA ii wieHamu. Bkaszane mosoxeHHs nepenbaveHe m. 2 4. 1
ct. 88 3akony Ne 1402-VIII. HuHi icHye cyaoBa IpakTHKa, SKa CTOCYETHCS
saxyuenHss [P/l B skocti BiamoBizaya y aaMiHICTpaTHBHOMY IIpoIeci
Y BUIIAJIKy OCKap>KeHHS 11 pillIeHHS, a TaKoX 00OB’SI3KOBOCTI BpaxyBaHHs
pitrens ['PJ] mig 9ac KOHKYPCHOTO BiIOOPY OCOOM Ha IMOcary CyJUIi TOMIO.

CynoBi pinieHHs1, o OyJiM HPUHHATI 3a pesyibTatamu AistbHOCTI [P/
Ha TIOYATKy iX MisTIBHOCTI, CHpHUSIN (GOPMYITIOBAHHIO HAYKOBIIMH Ta
MPaKTUKaMH KUIBKOX BaXnMuBuX muraHb. P.C. MenbHUK HpOIOHYE
aHANII3yBaTH BIINOBIIHY CYAOBY NPAaKTUKy Kpi3b NPU3MY TaKWX MHUTaHB:

4 Mpo cymoycrpiit i craryc cymmiB : 3akoH Vipaimu Bim 02.06.2016 p.
Ne 1402-VIII. URL: https://zakon.rada.gov.ua/laws/show/1402-19#Text (mata
3BepHeHH: 27.07.2023).
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«Ywu € I'P]] BinmoBigHO /10 MOKJIAJeHUX HA Hel QYHKITIH cy0’€KTOM BIIaTHUX
MOBHOBaXkKeHB?»; «Uu € Hagauus BuCHOBKY [P/ mpo HEBiAMOBIAHICTD CYII
(kaHmumaTa Ha TOCAAy CyAJi) KpHUTEpisM €TUKA Ta J00pPOYEeCHOCTI
BJIJIHOIO YNPABIIHCHKOIO (YHKIIE?»; «SIKHM € 3a CBO€I IPaBOBOIO
npuposoto BuUcHOBOK [P/l mpo HeBiamoBigHicTh Ui KBallidikamiiHOTO
omiHIOBaHHA?» '

VY 6inbIIOCTI CyJIOBHX CIIpaB IPO OCKap>KEHHS KOHKYPCAHTOM pillleHb
I'PA, sxi srmmaynu Ha octatouyHe pimenHs BKKC Vkpainm y mo3oBHHX
3asBaxX, paja BkaszyBamach gk Bigmosimadu, a BKKC Vkpainm sk Tpers
ocoba. Jlo npuknany, y crupasi Ne 816/2307/17 3a anenaniiHOIO CKaproio
Ha yxBady I[lonTaBCBRKOTO OKPYXHOTO aIMiHICTPaTHBHOTO CYAY BiX
14.12.2017 p. Ocoba | mpocuia BH3HATH HEMPABOMIPHUM Ta CKacyBaTH
BHCHOBOK ['poMancekoi pamgm JoOpOYECHOCTI, 3aTBEPIKCHHNA pPIlICHHAM
Big 03.05.2017 p. Nel3 mpo HeBiamoBimHicTh Ocobu 1 sk kaHaupaara Ha
mocany cymai Bepxosmoro Cynmy kputepisMm mnpodeciiiHoi eTuku Ta
JOOpOYECHOCTI; BHM3HATH HENPAaBOMIPHMM Ta CKacyBaTH pilIEHHS
I'pomancekoi paau mobpodecHoCTi, odpopmiieHe y Burisai IIpoTokomy
300piB Big 03.05.2017 p. Ne 13, B 4yacTHHI 3aTBEp/XKEHHS BHCHOBKY
I'pomancekoi pagu moOpouecHOCTI mpo HeBiamoBigHicTs Ocobu 1 sk
KaHIUAaTa Ha mocaxy cyani Bepxosaoro Cyay kpurtepisMm mpodeciifnoi
€THKH Ta ,I[O6p0‘IeCHOCTi47.

Xoya inmIIocs PO CKacyBaHHS yXBaJlX HEPINOi iHCTaHII, Cy/l aneAiitHo1
iHcTaHIii 3pOOMB BHCHOBOK INpO Te, MmO «<...> Ha ['poMaaceKky pamy
OOpOYECHOCTI TMOKIameHo (YHKII0 M[IOA0 y4YacTi y TPOBEAEHHI
KBaNi(hiKaI[ifHOTO OIIHIOBAHHSI 3 METOK BH3HAYCHHS 3JATHOCTI CyJUII
(kaHOMOaTa HA TIOCaMy CyJUIl) 3AIHCHIOBATH MPABOCYIS Y BiIMOBIIHOMY CYyIIi
32 BU3HAYCHUMH 3aKOHOM KpUTEpisMu. [ pomMacbka paia 1oOpodecHOCTI bepe
y4acTb y (opMyBaHHI CyJIIBCBKOTO KOpIIyCy, BIUIMBA€ Ha CYAJIBCBKY
Kap’epy Ta HaJIUieHa 3 I[€0 METOK BIIMOBITHUMHU BIAJHUMHU ITOBHO-
BaXeHHSIMU. BucHoBku ['pomancbkoi pamu 100pOYECHOCTI, 3aTBEpKEHI
BIAMOBI/IHUM  DIlIIEHHSM SIK OJJHOCTOPOHHE BJIAJIHE BOJICBHSBICHHS, €
000B’A3KOBUMH Ul PO3CJSIAY IHIIUM Cy0’€KTOM, 30KpeMa Buiioro
kBami(ikaiiiHOI0 KOMICi€r0 CyamiB VYKpaiHH, Ta € TPaBOBHM aKTOM
iHmUBiMyanbHOI [ii, HA TIACTaBI SKOTO BHHHUKAIOTH ITyOJIIYHO-TIPABOBI
BIJIHOCHHH. 3 OISy Ha HaBElCHE KOJIETisl CY[IiB BBaae, mo ['poMajichka

4 Memsuuk P.C. T'poMaichka paga T0OGPOYECHOCTi SIK BimmoBimad B amMi-
HICTpaTHBHOMY CyHi: «3a» i «mupotu». LexInform: IIpasosi ma iopuduuni nosunu,
1opuduyna npaxmuxa, komenmapi. URL: https://lexinform.com.ua/dumka-eksperta/
gromadska-rada-dobrochesnosti-yak-vidpovidach-v-administratyvnomu-sudi-za-i-
proty/ (mara 3BeprenHs: 31.07.2023).

" €nummii  nepkaBHMIi  peecTp CyHoBMX pimes» : Bebcaiit. URL:
https:/reyestr.court.gov.ua/Review/72605240 (nara 3sepuenns: 31.07.2023).
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pama JoOpOYECHOCTI Mae BCi BU3HAUEHI O3HAKH «IHIIOTO CY0’€KTa TpH
3MIMCHEHHI HUMM  BJIQJHUX  YOPaBIIHCHKMX  (QYHKIIH Ha  OCHOBI
3aKOHO/IABCTBA», OCKUIbKM I'poMajicbka pazma JoOpodyecHOCTi 3JiiiCHIOE
JUSTIBHICT 3 BHUKOHAHHS TIOKJIAJICHUX Ha Hel 3aKOHOM 3aBJlaHb, a TOMY
€ Cy0’€KTOM BJaJHHUX IOBHOBaXkeHb y po3yMiHHi KAC VYkpainu, T0OTO €
HAJIC)KHUM BIIMOBIZIAYeM Yy IaHIii cnpaBi»48.

Mu He IOBHOKO MIPOIO MOTOJKYEMOCH 13 BKA3aHOO TO3HUIEI0. 3 OISy
Ha Te, MmO MmiJx 4Yac (opMyBaHHS ii NEPCOHANBFHOTO CKJamy BIUIMB Ha
ocratouyne pimenHsa 3i ctopoHn BKKC VYkpainm 4m Oyap-KOTrO iHIIOTO
oprany myONiYHOI By BiACYTHIH, CKIQAHO MTOTOTUTHCH i3 THUM, IO TaKii
pami HamarTbCA IyOJIYHO-BIAMHI MOBHOBa)KEHHSA. Y IIHOMY KOHTEKCTI
cnymHUME € MipKyBaHHS P.C. MenbpHHKa, KU HAroJomrye Ha TOMY, IO
BOHA HE peali3ye IOBHOBXXCHHA OpraHiB HEpXKaBHOI BIATM LIOMO
kBaniikaniifiHOro ouiHOBaHHA CcyuiB. Hewo 3aiHCHIOIOTbCS BUKIFOYHO
BJIAaCHI TOBHOBAXKEHHS, SIKI JepkaBa il Hajae He SK OKpeMoMy il
NPE/ICTABHUKY, a SIK IHCTUTYLIT TPOMaJITHCHKOTO CYCIIIBCTBA, 110 TIOBHICTIO
BifIMexxoBaHa Bix my6uiuHOi Biagu”’ . BogHOYaC HE MOXKEMO TOBOPHTH TIPO
BIZICYTHICTh MOXIIMBOCTI B OCOOM, SKa BHUSBWIA HaMmip BHKOPHCTAaTH
MOXJIMBICTB JJISl CYZIOBOTO OCKap)KEHHS PE3yJIbTaTiB KOHKYPCHOTO BiOODY.
I'PJI wmoxe OyTm 3axydeHa Mg dYac CYJOBOTO OCKap)KeHHA SIK
OJIMH 3 YYaCHHUKIB IpoIIecy, KpiM BiINoBigaya.

BimnosigHo no m. 67 IlocranoBu Benmkoi Ilamatin BepxoBHoro Cymy
y crpaBi Ne9901/474/19 3a mo3oBom Ocobu 1 mo Bumoi xBamidikamiiHOl
KOMICil CyanmiB TMpo BWU3HAHHA MPOTHUIPABHUMH Ta CKacyBaHHS pilICHb
3a anessiitHoo ckaproro Ocodu 1 Ha pimenns Kacarifinoro amminictpa-
TUBHOTO cyay y ckiani BepxosHoro Cyay Bix 12.04.2021 p., «ikuio B mpo-
neci kBati(hiKamiiHOTO OIIHIOBAHHS 3’SIBIIIETHCS TaKe MPABOBE SBHUIIE UM
oOcraBuHa, sk BUCHOBOK ['P/I, TO 3aKoH iMmepaTHBHO il Oe3aJbTepHATHBHO
Bu3Havae, konu pimenHs kojerii BKKC npo 3natnicts cyani 3aiiicHioBaTn
NPaBOCY//isl y BiJIIOBIIHOMY CyJi HAOMpAa€e CHIM OCTATOYHOT'O, & TAKOXK XTO,
SIKUM YHHOM Ta SIKOIO KiJIBKICTIO TOJOCIB Ma€ MiATPUMATH TakKe PilIeHHS.
Came BKKC y meHapHOMY CKJIaji Ha CBOEMY 3acifaHHI MOXE OI[IHHTH
ciymHicTh BuCHOBKY [P/l i matu BiAmoBine Ha iHII TMUTaHHS, OB s3aHI 13
UM BUCHOBKOM, Cepe]] IHIIOro i Ha Ti, MO CTOCYIOTHCS HE TIJIBKU 3MICTY

® ComHmi  gepkaBHMH  peecTp  CyIoBMX  pimeHs : Bebcaiit. URL:
https://reyestr.court.gov.ua/Review/72605240 (nara 3sepuenns: 31.07.2023).

“ Mensuux P.C. I'pomajnceka paga m0OpOYECHOCTI SK BIANOBIIAY B aJMiHi-
CTpaTHBHOMY Cyai: <«3a» 1 «mpotu». LexInform: Ilpaeosi ma mopuouyHi HOGUHU,
iopuouuna  npaxmuka,  komenmapi. URL:  https:/lexinform.com.ua/dumka-
eksperta/gromadska-rada-dobrochesnosti-yak-vidpovidach-v-administratyvnomu-sudi-
za-i-proty/ (nata 3Bepuenss: 31.07.2023).
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(cyri), ayie i Horo MiHCHOCTI, TOCTOBIPHOCTI, 00 €KTUBHOCTI, MPaBIUBOCTI,
JOTpUMaHHs OPMH, CTPOKY Ta MOPSAKY 3aTBEPIKCHHS i IOIAHH» .

Sk Oaummo, HasBHAa CyJOBa NPaKTHKa, Ky CPOPMOBAaHO 3a pPe3yJib-
TaTaMH OCKapkeHb sK AisuibHOCTI I'PJl Tak 1 BpaxyBaHHSI iX BHCHOBKIB
BKKC VYkpainu, Mae cyTTeBe 3HaYeHHS JUIS KPalloro pO3yMiHHS MicIs Ta
pOJi TAaKoro KOHCYJIbTaTHMBHO-J0OPAI4OTO OpraHy miA 4ac (opMyBaHHS
cynoBoro kopmycy. OOOB’SI3KOBICTh BpaxyBaHHsS BHCHOBKIB I'POMaJICBKHX
pax, OYECBHOHO, € OIHIEI0 3 TEepeayMOB 3a0E3MeUYeHHS IX HaJe)KHOTO
(YHKIIOHYBaHHS. 3 OTJIAIy Ha BaXKIHMBICTH MPOBEACHHS CynoBOi pedopmu
B Ykpaini misuteHicTe BKKC VYkpaiam ta I'P/l mepeOyBatumyTh y LEHTpi
yBard SIK IPEICTaBHUKIB MOJITUYHOI BT, TaK i Oe3rmoceperHho rpoMa-
CBKOCTi. 3 TOYKH 30py HAyKHd aJMIHICTPATHBHOTO TIpaBa HEOOXiTHO
BpaxyBaTH Te, 0 TaKi KOHCYJITaTHBHO-IOpaadi OpraHH JIIOTh SIK OKpeMi
Ccy0’eKTH aIMIiHICTPAaTHBHOTO IMpaBa Ta MPaBOBIAHOCHH Ta 3a0e3MEeYyOTh
y4acTh TPOMaJICHKOCTI Ha PIBHUX Hadaiax pa3oM 3 BiAMOBIIHUMH OpraHaMu
myOJIivHOT Baau.

BUCHOBKH

B VkpaiHi cboroaHi CTBOpPEHI HEOOXigHI yMOBH Uit 3a0e3MeueHHS
y9acTi IHCTUTYII# IpOMaJIChKOCTI y 3/ificHeHH] npoTunii kopymmii. HasBri
ChOTOJHI MDKHApOJHI Ta HAMiOHANBHI IOPHONYHI aKTH YTBOPIOIOTH
OCHOBY A1  3a0e3MeUeHHs] MaKCHUMalbHO IIHPOKOi YYacTi IHCTHTYIIH
TPOMATHCHKOTO CYCHUIBCTBA y HAJNATOKCHHI B3aeMOJii i3 opraHamu
myOmigHOi Bimagu. OcCOOMMBO 1€ CTOCYETHCS OpraHiB, SKi HaJIIeHI
MTOBHOB&)XEHHSIMH Ta CTBOPIOBAJIUCH Y SIKOCTI CIELiaTi30BaHUX CyO’€KTiB,
K1 3a0€3MeuyBaTUMYTh pealTi3alliio Jep>KaBHOT MONITHKH Y cdepi 60poTHON
3 KOPYIIII€I0.

BaxumBe wmicre 3-moMik iHImMX (GOpM ydacTi TpOMaACBKOCTI Yy 3iic-
HEHHI myOmiyHOT BJIAAW 3alMalOTh KOHCYJIBTATHBHO-AOPANYi OpTaHU.
IX anmMiHiCTpaTHBHO-IIPAaBOBHII CTATyC BCTAHOBIIOETHCS AK HA  PiBHI
okpemux 3akoHiB Ykpainu (3Y «lIpo 3amobiranus kopymuii», 3V «IIpo
CyIOyCTpiil Ta CTaTyc CYAIiB» TOIIO), TaK 1 MiA3aKOHHUX IOPUINYHHUX AKTiB
(ITocranoBa KaGinery MinictpiB Ykpainn «[Ipo 3abe3nedeHHs ydacTi
IPOMAJICBKOCTI 'y (OpMyBaHHI Ta peaii3auii Jep>KaBHOI HONITHKHY).
Oco0MBICTh 3aKpilUIEHHS X IMPAaBOBOTO CTATyCy IOJSrac B TOMY, LIO
X JISUTBHICTH peryIaMeHTYEThCSl BIANIOBITHUMH mosiokeHHsMH. Lle mepen-
0adeHo 3raZaHOI0 TTOCTAHOBOIO NPO 3a0E3NMEYEeHHS Y4acTi TPOMalIChKOCTI
y epKaBHIH MOJITHIIL.

% Tlocranosa Bemukoi Iamatu Bepxosroro Cymy y cmpasi Ne 9901/474/19
Bix 1.09.2021 p. €ounuii Oepoicasnuii peecmp cyoosux piwens - BeOCaiiT.
URL: https://reyestr.court.gov.ua/Review/99765535 (nata 3Bepuenns: 31.07.2023).
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OkpeMUM TIpaBOM Ha CTBOPEHHS TaKWX Opra”HiB y Mexax
NIOBHOBa)kK€Hb, BU3HaueHNX KoHcrturymieto Ykpainu, Bonogie Ilpesnnent
VYkpainu, MiHICTPH Ta OYUIBHUKH BiJIOBIHUX OPraHiB BUKOHABYOI BIaau
31 cHeuiaJbHUM CTaTycoM. Y JEsSKHX BHIIaJKaX CTBOPEHHS KOHCYJIbTa-
TUBHO-0PAJUuX OpraHiB HamnpsMy nepeabadyeHo 3akoHOM (HaNpHKIA,
ct. 83 3V «llIpo cynoycrtpiii Ta craTyc cyiaiB» Iependadyae yTBOPEHHS
I'pomancekoi pagu nob6podecHocTi, cT. 14 3Y «Ipo 3amobiranHs KOpyIi-
1ii» BCTaHOBIIOE HOPMY IIOAO 3MiHCHEHHS KOHTPOIIO TPOMAJICHKOCTI 3a
nismpHiCTIO HA3K mumsxoM cTBOpeHHsS TpoManchkoi paam). I'pomanchbki
panu IpH MiHICTepCTBaX yTBOPIOIOTHCA Ha migctai [loctanoBn KaGinety
MinictpiB Ykpainu «IIpo 3abe3meueHHs] ydacTi TpOMaACBEKOCTI y Gopmy-
BaHHI Ta peaiizamii Iep)kaBHOI TMOJITHKW», SKOK 3aTBepIKeHO Tumose
MIOJIOXKCHHS.

[Tonpu axkTUBHE 3alpoOBa/PKEHHS TAaKHX KOHCYJIbTaTUBHO-IOPAIUNX
OpraHiB, ICHYIOTh IEBHI HEIOJNIKM y iX NpPaBOBOMY pEryJIOBaHHI, IO
YCKIIaIHIOIOTh 31HCHEHHS HUMHU CBOIX (pyHKILIH. 3akOHOMABENb HE 3aBXKAH
BCTAaHOBJIIOE OJJHAKOBI BUMOTH LI0/I0 TUX 0CI0, sIKi HE MOXKYTh OpaTH y4acTh
Yy KOHKYpCHOMY BiOOpi Iuisi ()OpMyBaHHS IEPCOHAIBHOIO CKJIaly palu.
KpiM 11p0T0, ICHYIOTH OOMEXEHHS, SIKi CTOCYIOTHCS HAsIBHOCTI JIOCBIIy
B 00’€lHaHb TPOMAJAH, SIKI MOXYTh IOAABaTH KaHIUAATYpH UL ydacTi
y KOHKYPCHOMY BinGopi mns dopmyBaHHs Tiei um immoi pagm. Ix coig
CKacyBaTH Ta HaJaTH MOJIIMBICTh SKOMOTra IIMPIIOMY KOJIy TaKHX
OpraHizamiii JOTYYaTUCh A0 KOHKYPCiB. BapTo po3riIsiHyTH MOXKIHBICTH
3aCTOCYBaHHS TUCLUILTIHAPHOI BiANIOBINAJbHOCTI 32 HEBHKOHAHHS BHMOT
IIOZI0 BHUCBITIICHHS 3BiTiB 3a PE3yJlbTaTaMU MiSTIBHOCTI pax Ha o}imiHHUX
BeOpecypcax. byno 6 mopedHHM BHECTH 3MiHHM J0 THIOBOTO IOJOXCHHS
PO TPOMAJICHKi pajiv, Ie BKa3aTH, IO iX pillleHHs MAlOTh PEKOMEH A THII
XapakTep Ta OOOB’S3KOBO TOBHHHI PO3IIIAJATHCh OPTAaHOM BIAgH, IPH
SIKOMY BOHH YTBOPEHI.

HismpHicTh ['poManchkoi pamy moOpoUYecHOCTI 3a MOMEpenHiil mepion
JUSUTBHOCTI IPOJIEMOHCTPYBala MOXKJIMBICTh 3aJIy4€HHS I'POMAJICBKOCTI 110
IpOLEAYPH KOHKYPCHOTO N00opy cynniB. OnHak HasBHA CyJOBa IPaKTHKa
CBIIYMTH 1IPO T€, L0 TaKi KOHCYJIBTaTUBHO-JI0Pa/[4i OPraHy 3aJIy4aloThCs 10
BiJIIOBITHUX aMIiHICTPATUBHUX CIPaB SIK CYO’€KT, SKUH 3MIACHIOE BIAJIHO-
ynpaBiaiHChKY (yHkuito. Ha Hamry ayMKy, Taki KOHCYJIBTaTUBHO-IOpPaayi
opraHu He HajmineHi Takumu ¢yHkuismu. Lle BurumBae 3i crocoOy ix
YTBOPEHHS Ta 3aJy4eHHS A0 BiONOBITHHUX IPOIECiB 3MIHCHEHHS ITyOTigHOL
BIafu. IX pilleHHS He MarOTh 00OB’S3KOBOTO XapakTepy. Bonm moBuHHI
Oyt 00O0B’SA3KOBO PO3IJISIHYTI OpPTraHOM, KW TpUiiMae pIlIeHHS, M0
B pe3yNbTaTi MOXKe OyTH OCKapykeHe 0CO00IO.

156



JITEPATYPA

1. AKTH aHTHKOPYMIIAHOTO 3aKOHOAABCTBA / MIiHICTEPCTBO IOCTHIIIT
VYxpainn. URL: https://minjust.gov.ua/m/akti-antikoruptsiynogo-
zakonodavstva (mata 3BepHeHHs: 24.07.2023).

2. BuxoHaHHsS 3aTBep/ykKeHOI choromHi Jlep>kaBHOI aHTHKOPYHIIHHOI
mporpamu Ha 2023-2025 poku nacTe BIAINOBiNE HA TOCTPHUH CyCHiTBHHUN
sanut Ha cnpaBemnuBicth / HA3K. URL: https://nazk.gov.ua/uk/novyny/
vykonannya-zatverdzhenoyi-sogodni-derzhavnoyi-antykoruptsijnoyi-
programy-na-2023-2025-roky-dast-vidpovid-na-gostryj-suspilnyj-zapyt-na-
spravedlyvist/ (nata 3Bepuenns: 24.07.2023).

3. I'pomanchka pajga JOOPOYECHOCTI SK BIANOBigaY B aJMiHICTpa-
TUBHOMY Cyi: «3a» 1 «upotu». LexInform: [Ipaeoei ma opuouuni nosunu,
ropuouuna npaxmuka, komernmapi. URL: https://lexinform.com.ua/dumka-
eksperta/gromadska-rada-dobrochesnosti-yak-vidpovidach-v-
administratyvnomu-sudi-za-i-proty/ (mata 3BepaeHHs: 31.07.2023).

4. JleB’sATHaIIsITE 3arallbHOHAIIOHANFHE ONMUTYBaHHA. [liICyMKH pOKYy.
OuikyBanHsa Big Maitdytaeoro (20-21 mmcromama 2022 p). URL:
https://ratinggroup.ua/research/ukraine/nineteenth_national survey results
of the year expectations for the future november 20-21 2022.html (nara
3BepHeHHs: 31.07.2023).

5. Hesxi nuranHs ['pomancekoi paau npu HamioHalbHOMY areHTCTBI
3 nuTaHp 3anobiranns kopynuii : [TocranoBa Kabinery MinicTpiB Ykpainu
Bim 20.11.2019 p. Ne952. URL: https://zakon.rada.gov.ua/laws/show/
952-2019-m#Text (mata 3BepHeHHS: 25.07.2023).

6. Hismbnaicts I'pomancekoi pamu / HA3K. URL: https://nazk.gov.ua/
uk/diyalnist-gromadskoyi-rady/ (nara 3sepuenns: 27.07.2023).

7. JepaBHy aHTHUKOpyNUiiiHy mporpamy Ha 2023-2025 poxu
npesentyBain B Kuesi. Padio Ceoboda. URL: https://www.radiosvoboda.
org/a/news-derzhavna-antykoruptsiina-prohrama-2023-2025/32350949.html
(mara 3BepHeHHS: 25.07.2023).

8. TlocranoBa XapKiBCHKOT'O OKPYKHOTO aJMIiHICTPATHBHOTO CYIy
y cupaBi Ne 816/2307/17 Bim 6.03.2018 p. €ounuti Odeporcasnuii peccmp
cyoosux piwens. URL: https://reyestr.court.gov.ua/Review/72605240 (mata
3BepHeHHs: 31.07.2023).

9. 3amopoxwniii O. MIiKHaApOIHO-TIPABOBI  CcTaHAApTH OOPOTHOM
3 KOpyHui€er. Peanizayis 0epicagHoi anmuxopynyiiHol nolimuKky 8 MidiCHA-
pooHomy eumipi : Marepiann MiKHapoJaHOI HayKOBO-NPAKTHYHOI KOH(Qe-
penuii, M. Kui, 9 rpyans 2016 p. Kuis, 2016. C. 49-55.

10. KonBenuiss Opranizanii O0’enmnannx Haniit nporum  kopymuii
(yxp/poc) Bim 31.10.2003 p. URL: https://zakon.rada.gov.ua/laws/show/
995 cl6#Text (mata 3sepHeHHs: 12.07.2023).

157



11. KonBenmiss mpo pgoctym no iHpopMalii, ydacTb TPOMAaJIChKOCTI
B IIpolieci NPUHHATTS pINIEHb Ta JOCTYI A0 NPaBOCYAIs 3 INUTaHb, IO
cTocytoTbest  moBKULIS  (Opxycbka KoHBeHwis) Bin 25.06.1998 p.
URL: https://zakon.rada.gov.ua/laws/show/994 015#Text (nara 3BepHEHHS:
12.07.2023).

12. Koncruryuiss Ykpainu : 3akoH Ykpainu Bing 28 uepBus 1996 p.
Ne 254x/96-BP / BepxoBna Pama VYkpainu. Bidomocmi Bepxoenoi Paou
Yrpainu. 1996. Ne 30. Ct. 141. URL: https://zakon.rada.gov.ua/laws/show/
254x/96-sp#Text (nata 3sepHenHs: 24.07.2023).

13. MixHapogHuii KOJEKC TOBEIIHKH JIep)KaBHHX II0CAIOBHUX OCi0 :
Mixnapomgauit  gokyment / Opramizanis  OO6’egmanmx Hamiii  Bix
23.07.1996 p. URL: https://zakon.rada.gov.ua/laws/show/995 788#Text
(maTa 3BepHeHH:: 24.07.2023).

14. Tlutannst Pagu rpomaacbkoro KoHTposwo mpu JepxaBHomy Oropo
po3ciinyBanb : Yka3 [Ipesumenta Ykpainu Bim 05.02.2020 p. Ne 42/2020.
URL: https://zakon.rada.gov.ua/laws/show/42/2020#Text (nata 3BEepHEHHS:
27.07.2023).

15. TlomoxxeHHsT PO TPOMAJACHKY paay — arma.gov.ua. / HarionansHe
areHTCTBO YKpalHM 3 THTaHb BUSIBICHHS, PO3IIYKY Ta YIPaBIiHHSI
aKTUBaMH, OJICpKaHMMHU BiJ] KOPYNIIHHMNX Ta IHIIMX 3JOYHHIB -
arma.gov.ua. URL:  https://arma.gov.ua/public-council-statute ~ (mara
3BepHEeHHS: 28.07.2023).

16. ITocranoBa Bemukoi Ilamatm BepxosHoro Cymy Ne9901/474/19
Bix 1.09.2021 p. €ounuii Oepowcasnuui peecmp cyoosux piuienb. URL:
https://reyestr.court.gov.ua/Review/99765535 (nata 3sepHenns: 31.07.2023).

17. TIpo agMiHicTpaTHBHY Hpoueaypy : 3akoH Ykpainu Bix 17.02.2022 p.
Ne2073-IX. URL: https://zakon.rada.gov.ua/laws/show/2073-20#Text (marta
3BepHeHH: 12.07.2023).

18. Ilpo Bummii aHTHKOpYMIiHHUK Ccyn : 3akoH YKpaiHu Bif
07.06.2018 p. Ne 2447-VIII. URL: https://zakon.rada.gov.ua/laws/show/2447-
19#Text (nara 3BepuenHs: 27.07.2023).

19. Ilpo [lepxaBHe Oopo po3ciigyBaHb : 3akoH YKpaiHM BiX
12.11.2015p. Ne794-VIII. URL: https://zakon.rada.gov.ua/laws/show/
794-19#Text (nata 3BepHenHs: 27.07.2023).

20. IIpo 3abe3medeHHss yd4acTi TIpoMajackkocTi y (opMmyBaHHI Ta
peaizanii nepkaBHoi nonitThky : [locranoBa Kabinety MiHicTpiB Ykpainu
Bim 03.11.2010 p. Ne996. URL: https://zakon.rada.gov.ua/laws/show/
996-2010-m#Text (mara 3BepHeHHS: 26.07.2023).

21. IIpo 3amoGiranas kopymmii : 3akoH Ykpainm Big 14.10.2014 p.
Ne 1700-VII. URL: https://zakon.rada.gov.ua/laws/show/1700-18#Text (mara
3BepHeHHS: 24.07.2023).

158



22. IIpo 3acaam JAepxaBHOI AHTUKOPYMIiHOI momiTukun Ha 2021—
2025 poxu : 3akon VYkpaimm Big 20.06.2022 p. Ne2322-IX. URL:
https://zakon.rada.gov.ua/laws/show/2322-20#Text ~ (mara  3BEpHEHHS:
24.07.2023).

23. Ilpo 3arBepmxenus IlomoxenHs npo CheuianizoBaHy aHTHKOPYII-
uifiny npokyparypy Odicy I'enepansHoro mnpokypopa : Haka3z Odicy
I'enepanbHoro mpokypopa Big 05.03.2020 p. Ne 125. URL: https://zakon.
rada.gov.ua/laws/show/v0125905-20#Text (nata 3sepHeHH:: 27.07.2023).

24. TIpo mac — Tpancnepenci Iurepreman VYkpaina. Tpaucnepenci
ITumepnewnn Ykpaina — 3nusumu pisens xopynyii. URL: https://ti-ukraine.
org/about/ (nata 3BepaeHH:: 24.07.2023).

25. Ilpo HamionanpHe areHTCTBO VYKpaiHM 3 THTaHb BHUSIBJICHHS,
pO3IIYKYy Ta YHPaBIiHHS aKTUBAMH, OACPKAaHHMH BiJ KOPYNIIHHHX Ta
iHIIUX 3704MHIB : 3akoH Ykpainu Bim 10.11.2015 p. Ne 772-VIII. URL:
https://zakon.rada.gov.ua/laws/show/772-19#Text (mata 3BEpPHEHHSI:
28.07.2023).

26. Ilpo cynoycrpiii i craryc cyanis : 3akon Ykpainu Bix 02.06.2016 p.
Ne 1402-VIII.  URL: https://zakon.rada.gov.ua/laws/show/1402-19#Text
(marta 3BepHenHs: 27.07.2023).

27. Kogekc moBeIiHKM ITOCAIOBUX OCIO 3 MATPUMAaHHS MPaBOMOPSAKY :
Pezomronist 34/169 T'enepansHoi Acambiei OOH. URL: https://regulation.
gov.ua/documents/id209511 (mara 3BepueHHS: 24.07.2023).

28. Craryt I'pynu mepxas o 60pots6i 3 kopymuieto (GRECO) : Craryr
Pamn €spormm Bim 05.05.1998 p. URL: https://zakon.rada.gov.ua/laws/
show/994 144#Text (nata 3BepHenHs: 24.07.2023).

29. Ypsan 3aTBepANB AHTHKOPYIIiHY mporpamy Ha 2023-2025 pokn.
Minicmepcmeo  1ocmuyii  Yxpainu. URL: https://minjust.gov.ua/news/
ministry/uryad-zatverdiv-antikoruptsiynu-programu-na-2023-2025-roki
(mara 3BepHeHHS: 26.07.2023).

Information about the author:

Krainii Pavlo Ivanovych,

PhD in Law,

Assistant Professor at the Department of Public Law
of the Faculty of Law

Yuriy Fedkovych Chernivtsi National University

159



DOI https://doi.org/10.30525/978-9934-26-347-7-10

A SYSTEM OF ANTI-CORRUPTION PRIORITIES
DURING THE LARGE-SCALE WAR IN UKRAINE

Kurinnyi Ye. V.

The corruption extent in the modern Ukrainian state is quite large.
It must be considerably reduced, at least, to the indicators of our closest
Western neighboring countries (Poland, Lithuania, Slovakia, the Czech
Republic, and Romania), which have already integrated into two Euro-
Atlantic alliances and which our state is striving to join but with no success
yet — one of the reasons is high corruption manifestations.

One of the key recognized criteria for assessing a corruption level is the
Corruption Perceptions Index (CPI). Thus, Ukraine received 33 points out of
100 in CPI for 2022. Our score has increased by one point, and now Ukraine
ranks 116th out of 180 countries in the CPI.

Algeria, Angola, Zambia, Mongolia, El Salvador, and the Philippines also
have 33 points. Bosnia and Herzegovina, the Gambia, Indonesia, Malawi,
Nepal, Sierra Leone are one point ahead of us — they all have 34 points.
Dominican Republic, Kenya, and Niger have one point less than Ukraine.

Among the neighbors, Ukraine still ranks higher only than russia — the
terrorist country lost 1 point in 2022 and, with 28 points, now ranks 137th.
In addition, the points of Hungary fell again — 42 points (-1, 77th), and those
of the russian satellite belarus as well. The latter has lost 2 points this year.

Among the friends of Ukraine, there are also changes in indicators.
Poland lost 1 point, but remained the leader in terms of CPI among our
neighbors — with 55 points, it ranks 45th. But Slovakia managed to improve
its performance over the year — 53 points (+1, 49th place), Romania —
46 points (+1, 63rd place) and Moldova, which added the most — +3, and
now ranks 91st with 39 points.

According to Transparency International Ukraine, the growth of Ukraine
by one point is a change within the margin of error, so it is worth
considering the results for several years. Over the past 10 years (from 2013
to 2022), our country has shown positive dynamics: the corresponding
indicator has increased from 25 to 33 points.

The sustainability of Ukraine’s anti-corruption progress is often based on
cooperation between civil society, business, and the state. This was most
clearly manifested in innovative solutions that not only helped our country
eliminate options to affect some processes through corruption but also
become successful cases that other countries are following.
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The most advantageous Ukrainian anti-corruption innovation is Prozorro,
an online public procurement platform which began operating in 2016.
The platform’s motto is “Everyone sees everything”. The electronic system
not only assists in conducting public procurement but also tracking the
distribution of taxpayers’ funds. used. Since its launch, Prozorro has
announced more than 15 million procurements worth UAH 4.3 trillion. In
2020, Prozorro was recognized the world’s most transparent public
procurement system: the United States used_it as an example in its anti-
corruption strategy, and the World Bank recommended involving it for
procurements for the reconstruction of Ukraine.

Following the results of last year’s CPI, Transparency International
Ukraine provided authorities with 5 specific recommendations, the
implementation of which could improve our performance in the study. None
of these recommendations were fully implemented, four were partially
implemented, and one was not implemented at all.

The following were partially implemented: complete the competitions
and select professional, independent, and honest leaders of the anti-
corruption ecosystem: the Specialized Anti-Corruption Prosecutor’s Office,
the Asset Recovery and Management Agency, and the National Anti-
Corruption Bureau; adopt the State Anti-Corruption Strategy and the
program for its implementation; ensure transparent accounting of public
property and continue on the path to privatization; minimize the risks of
adopting draft laws that remove procurement from the scope of the Law of
Ukraine “On Public Procurement”.

The recommendation to conduct the reform of constitutional justice,
considering the Venice Commission’s opinions, remained unimplemented.

Transparency International Ukraine offers 4 comprehensive steps that
will help improve the anti-corruption level and contribute to the effective
recovery of Ukraine in 2023. In particular, these are: a) complete
competitions and elect professional, independent, and honest heads of anti-
corruption ecosystem bodies: the Asset Recovery and Management Agency,
the National Anti-Corruption Bureau, and the National Agency on
Corruption Prevention; b) conduct the reform of constitutional justice,
considering the opinions provided by the Venice Commission; hold a
transparent competition for the selection of judges of the Constitutional
Court of Ukraine; re-elect bodies of judicial self-government to ensure
normal functioning of judicial institutions and launch a full-fledged judicial
reform; c¢) disclose data where possible and not detrimental to security and
defense interests; resume the submission of electronic declarations and their
verification by the NACP; resume submission of reports by political parties;
restore the functionality of agencies that have been limited due to the war,
except for obvious and reasonable exceptions; d) use the Prozorro electronic
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system for procurement to reconstruct Ukraine after the russian invasion;
ensure effective control and monitoring of procurement'.

Despite some anti-corruption progress in Ukraine (+8 points in 10 years),
firstly, the current pace cannot be considered impressive and encouraging for
solving the strategic tasks of our state; secondly, 57 points separate Ukraine
from the least corrupted countries, and 24 points from political entities where
corruption replaces the state. That is, the way forward is more than twice as
long as the way back to the club of countries that actually did not succeed.

Unfortunately, anti-corruption regression prevails in the Ukrainian
state. As the experience of almost a year and a half of large-scale
aggression of the russian federation has shown, corruption sprouts are
increasingly finding a favorable ground in wartime. In particular, some
dishonest public authorities, taking advantage of the lack of proper control
over their activities and war chaos, find loopholes for illegal enrichment.
Regrettably, one of the dangerous from the standpoint of various
corruption manifestations was the Ministry of Defense of Ukraine, which
recently has distinguished itself by numerous abuses (ranging from
significantly inflated food prices for service personnel to the case of
incredible enrichment of the head of Odessa Regional Center for
Recruitment and Social Support) rather than brilliant cases of an efficient
state defense policy.

Representatives of all-levels deputies, the judiciary, executive bodies of
local and regional authorities, and other unscrupulous officials are not much
better than the Ministry of Defense of Ukraine (MoDU). Unfortunately, the
domestic bureaucratic hive keeps teeming with them.

It is worth noting that the Ukrainian community learns about a
considerable part of high-profile cases of corruption and other abuses from
findings of exposés and reports of public activists. NABU and SAPO (the
National Anti-Corruption Bureau of Ukraine and the Specialized Anti-
Corruption Prosecutor’s Office) demonstrate some dynamics and
independence in the fight against corruption compared to other anti-
corruption agencies do nothing (as a rule, they begin to actively employ their
diverse functional potential after the relevant statement of the Head of State).

Such inertia of bodies, which must be at the forefront in the fight against
corruption, can be explained differently: from the excessive precaution of
their leaders to shortcomings in the current legislation and pressure on their
activities not only from higher government institutions but also influential
individuals who are not directly associated with public authorities.

In order to identify determinants of the vulnerability of the organization
and activities of anti-corruption bodies of Ukraine, it is necessary to study up

! upexc crpuitasTTs kopymiii — 2022. URL: https://cpi.ti-ukraine.org.
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on the existing deficiencies of their performance and establish centers
(sources) which explicitly or implicitly affect them.

In my opinion, the report prepared by the National Agency on
Corruption Prevention (hereinafter referred to as the NACP) more
accurately describes the relevant system. Thus, it states that Ukraine began
building a full-fledged anti-corruption infrastructure and establishing new
specialized anti-corruption bodies in 2014. It was a logical component
in striving toward the EU and NATO, incl. the improvement of some
regulations. International experience has repeatedly proved that estab-
lishing new anti-corruption bodies is more effective and faster than
reforming existing ones. Ukraine chose that path and gained the attention
from the international expert community.

After the well-known 2013-2014 events provoked mainly by endemic
(systemic) corruption, Ukraine adopted a comprehensive anti-corruption
package of laws and established new specialized institutions: NABU, SAPO,
NACP, and ARMA (Asset Recovery and Management Agency).

The listed bodies have composed an anti-corruption system — a set of
multi-level institutions united by a common goal of combating corruption
achieve it following their inherent functions and powers. Together, they
form a large-scale anti-corruption mechanism through the rational division
of responsibilities and tasks, cooperation and collaboration of efforts.

In order for the Ukrainian system of preventing and combating
corruption to function fully, in addition to anti-corruption bodies, there are
also state ones — so-called involved bodies. The two categories differ
in specialization. Therefore, anti-corruption bodies are directly engaged
in developing and monitoring of anti-corruption policy, investigating
and considering corruption cases with participation of high-ranking officials
and a lot of funds, which requires specialized expertise and resources.
The involved bodies, within their powers, can also take some anti-corruption
measures and strengthen the anti-corruption system, which helps make anti-
corruption activities more ambitious and effective.

The system of anti-corruption bodies of Ukraine should be considered
from the standpoint of their scope.

The first level — the preventive function. The key task is to formulate
appropriate policy and prevent corruption. The NACP is a central executive
body with a special status. The objectives are to check -electronic
declarations, reports of political parties and facts about a conflict of interest;
formulate drafts of the Anti-Corruption Strategy and the State Program for
its implementation; coordinate anti-corruption programs of other bodies;
draw up administrative protocols on the commission of corruption-related
offenses by high-ranking officials; conduct anti-corruption expertise of draft
laws and acts of the Cabinet of Ministers of Ukraine.
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Entities involved: the Verkhovna Rada of Ukraine — the only legislative
body, objectives — adopt the Law on the Anti-Corruption Strategy; conduct
specific hearings, anti-corruption expertise of draft laws (in the Committee
on Anti-Corruption Policy); the Cabinet of Ministers of Ukraine — the
highest executive body, objective — approve the State Program for
the Implementation of the Anti-Corruption Strategy; the Ministry of Justice
of Ukraine — the executive body, objective — carry out anti-corruption
expertise of statutory acts, except for draft laws.

The second level — the investigative and operational function. The key
task is to investigate corruption crimes.

Anti-corruption bodies are as follows: NABU is a state law
enforcement agency whose jurisdiction depends on the nature of a
corruption crime, the degree of damage caused and perpetrator (high-
ranking officials or individuals among officials), objective — investigate
corruption crimes involving high-ranking officials or large amounts of
public funds; SAPO is an independent unit of the Prosecutor General’s
Office, objective — conduct procedural management and argue for the State
in the HACC (High Anti-Corruption Court) in proceedings under the
NABU jurisdiction; ARMA is a central executive body with a special
status that does not conduct pre-trial investigations of corruption crimes,
but its activities are crucial to investigate such criminal proceedings
effectively, objective — identify and search for assets derived from
corruption crimes and manages such assets (they are under arrest).

Entities involved: the National Police (NP) is an executive body that
serves society by safeguarding human rights and freedoms, combating
crime, maintaining public safety and order; objectives: investigate most
crimes, including corruption ones, which do not fall within the competence
of NABU and SBI and draw up administrative protocols on the
commission of offenses related to corruption; the State Bureau of
Investigation (SBI) is a law enforcement agency, the establishment of
which was stipulated by the Criminal Procedure Code of Ukraine,
objectives: investigate individual corruption crimes mainly committed by
law enforcement officers and organized groups; the Security Service of
Ukraine (SSU) is a special-purpose body with law enforcement functions,
objective — conduct operational and investigative activities, incl.
corruption crimes; the Prosecutor’s Office of Ukraine is an independent
centralized state body operating in the system of law enforcement
agencies, objective — carry out procedural management and argue for the
State in general courts in cases of NP, SBI, and SSU.

The third level — the judicial function. The key task is to bring
to criminal liability.
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Anti-corruption bodies: the HACC is the highest specialized court in the
judicial system of Ukraine, which began its work a year after the adoption of
the Law of Ukraine “On the High Anti-Corruption Court” dated June 7,
2018, No. 2447-VIII, objectives: consider proceedings on corruption crimes
investigated by the NABU and make decisions as a court of first and
appellate instances.

Entities involved: general courts — local and appellate, Supreme Court,
objectives: consider criminal proceedings on corruption crimes investigated
by the NP, SBI, SSU, consider cases under administrative protocols drawn
up by the NACP and the National Police; consider cases on bringing to civil
liability for corruption offenses®.

The analysis of the above system of anti-corruption bodies of Ukraine
allows confirming its organizational and functional integrity. The system’s
components are endowed with legislatively defined powers of administrative
and criminal protection. Moreover, according to their functional purpose,
they complement each other organically. Zero duplication of powers in
central anti-corruption bodies prevents unhealthy competition, which allows
them to properly perform their direct duties.

In the mentioned system, the involved second-level bodies (the
investigative and operational function) lack ESB — Economic Security
Bureau, which, based on its name, shall deal with economic issues, taking a
bulk of relevant powers from the SSU, the National Police and SBI.
However, as evidenced by more than one and a half year of experience of the
ESB functioning, despite the change of its leadership in April this year, the
liquidation of this law enforcement agency remains relevant because of poor
performance since the beginning of its actual functioning in November 2021.

As practice shows, the performance of anti-corruption bodies is affected
by a range of factors that can determine the priority measures for the further
activity of these institutions, and one of such conditions is the ongoing large-
scale war and all ensuing adverse circumstances.

Thus, the relevant prerogatives of anti-corruption activities in Ukraine
are mentioned in the State Anti-Corruption Program for 2023-2025 approved
by Government Resolution No. 220 as of March 4, 2023 (hereinafter
referred to as the Program)”.

2 AHTHKOpYMIiiiHa cucTeMa. Aumukopynyiiina enyuxnonedis | Ogdic m06po-
gecuocti HA3K. URL: https:/prosvita.nazk.gov.ua/encyclopedia/antykoruptsijna-
systema-v-ukrayini#:~:text=.

IIpo 3arBepmkenus J[lepskaBHoi aHTHKOpymLiifHOI mporpamm Ha 2023—
2025 poxu : I[Tocranosa Kabinery MinictpiB Ykpainu Bin 4 6epesns 2023 p. Ne 220 /
Kabiner MinictpiB Ykpainu. URL: https://zakon.rada.gov.ua/laws/show/220-2023-
%D0%BF#Text.
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In particular, Section 2 of the Program is entitled “Corruption prevention
in priority areas” and consists of 7 areas of concerns amidst anti-corruption
activities, as follows:

The first vector (subsection 2.1. Fair trial, prosecutor’s office and law
enforcement agencies)

Problem 2.1.1. Society experiences a decline of trust in judicial
authorities. The following issues remain unresolved: renewal of the bench of
the High Council of Justice and the High Qualification Commission of
Judges of Ukraine has not been completed. As a result, the Commission
Opinion on Ukraine’s application for membership of the European Union
provides a recommendation on the need to “finalize the integrity vetting of
the candidates for the High Council of Justice members by the Ethics
Council and the selection of candidate to establish the High Qualification
Commission of Judges of Ukraine”.

Problem 2.1.2. Qualification assessment of judges and competitive
procedures require improvement and formulation of consistent and
predictable criteria (indicators) of integrity and professional ethics. Integrity
and professional ethics as standard requirements for judges have not been
sufficiently put into practice, and the assessment of these characteristics
is not always transparent and predictable.

Problem 2.1.3. Lack of effective mechanisms for maintaining the
integrity of judges and responding to the established facts of impact and
pressure on judges and interference in their activities.

Problem 2.1.4. Corruption risks caused by gaps and imperfections in
judicial legislation. Despite the statutory restriction for one person to hold an
administrative position in court for two consecutive terms, experience shows
that judges disregard the rule. This necessitates the introduction of other
approaches to selecting judges holding administrative positions in order to
prevent such situations.

Problem 2.1.5. Managerial processes in prosecution agencies are scarcely
ever transparent and effective. The reasons triggering the problem consist of
an imperfect system for evaluating prosecutors’ performance; poor legislative
regulation of the grounds for bringing the prosecutor to disciplinary
responsibility, guarantees of the independence and effective functioning of the
body carrying out disciplinary proceedings, the procedure for considering a
disciplinary complaint and the application of disciplinary sanctions.

Problem 2.1.6. Lack of an effective model of appointment, remuneration,
promotion and consideration of disciplinary complaints in the system of the
National Police. The level of financial support for police officers, as well as
mechanisms of financial incentives, do not provide a competitive edge in the
labor market that negatively affects the quality of police personnel and is
also one of the factors of high corruptness.
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Problem 2.1.7. The need to improve the process of independent evaluation
of the performance of anti-corruption bodies and the elaboration of
accountability mechanisms. The issue of dismissal (termination of powers) in
case of entry into force of a court decision on bringing to administrative
responsibility for an administrative offense related to corruption is regulated
differently for heads of various law enforcement agencies.

The second vector (subsection 2.2. State regulation of the economy)

Problem 2.2.1. Failure to fulfil the digital transformation of the exercise
of powers by state and local self-government bodies as a basis for ensuring
transparency and minimizing corruption risks in their activities that
adversely affects the efficiency of state and local self-government bodies, the
speed and convenience of obtaining services by citizens and businesses and
provokes some corruption risks.

Problem 2.2.2. Selective application of mandatory rules to business that
comes with corresponding corruption risks. The problem of unfair and
selective application of mandatory rules to business entities is caused by
incomplete transition to a preventive and risk-oriented system of state
supervision (control), the excessive discretion on the part of executive
authorities and local self-government bodies when providing access to a
shared limited resource.

Problem 2.2.3. Excessive and unjustified regulatory burden on business,
which causes a high level of corruption.

Problem 2.2.4. Ineffective state regulation that impedes honest business to
develop and leads to corrupt practices. The lack of necessary reliable infor-
mation and subsequent reasoned recommendations considerably complica-
tes decision-making in the field of public policy, in particular, regulatory.

Problem 2.2.5. Insufficient scope of information on the activity of the
Antimonopoly Committee of Ukraine and vesting it with discretion powers
complicate public control over performance and stipulate a high level of
corruption risks.

Problem 2.2.6. Most state aid providers give it to business entities, which
is illegal and recognized by the Antimonopoly Committee as inadmissible
for competition that has a negative impact on competition and may be a
consequence of the implementation of preliminary corruption agreements.

Problem 2.2.7. Ineffective mechanism for exercising preliminary control
and assessment of impact on competition upon establishment and operation
of business entities causes adversely affects competition.

The third vector (subsection 2.3. Customs and taxation).

Problem 2.3.1. Lack of transparency and underperformance of customs
authorities, excessive discretionary powers of customs officers.
The activities of the State Customs Service do not correspond to its potential
effectiveness.
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Problem 2.3.2. Non-transparency of approaches to classifying goods,
establishing their customs value and appointing inspection. The solution to
this problem shall be consistent with steps taken by Ukraine when reforming
customs aimed at harmonizing national customs legislation with the relevant
EU legislation.

Problem 2.3.3. Imperfect procedure for administrative appeal against
actions of customs officials. Studies of the IMF and the World Bank suggest
that a conflict of interest amidst an administrative appeal can be settled by
excluding from consideration of complaints officials who made the appealed
decision, were involved in any way before its adoption, or directly coordinate
activities of the bodies whose decisions are being appealed.

Problem 2.3.4. One of the fundamental problems of the customs
functioning is the interference of law enforcement agencies in the procedure
of customs inspection. Law enforcement officers, in particular the SSU and
the National Police, are entitled to initiate a wide range of actions with
access to declarants’ goods, reloading, unpacking, etc. At the same time,
the Customs Code of Ukraine stipulates that the interference of law
enforcement officers in customs inspection is specifically prohibited.

Problem 2.3.5. Excessive discretionary powers of employees of tax
authorities. Ukraine ranks 130th following the Index of Economic Freedom
and 122nd in the Corruption Perceptions Index. Officials from among top
managers of fiscal bodies are periodically involved in criminal cases of
various abuses. The state has accumulated heavy debts to entrepreneurs and
charged unreasonable fines.

Problem 2.3.6. Tax authorities are entitled to impose financial sanctions,
and the excessive focus of these bodies on their application lead to corruption
risks. For a long time, financial crimes were investigated by several bodies, in
particular the SSU, the National Police and the tax police, which caused the
duplication of their powers and excessive pressure on taxpayers. The situation
has changed since the foundation of the ESB, but its activities raise some
concerns, which do not contribute to high public confidence.

The fourth vector (subsection 2.4. Public and private sectors of the
economy).

Problem 2.4.1. The existing management model in economic entities of
the state-run economy is ineffective, resulting in losses and corruption. The
state property policy is not formalized, and there are no individual property
policies for state unitary enterprises, business entities under the authorized
capital of which the state owns 50 percent or more of shares (stakes).

Problem 2.4.2. Poor transparency of privatization procedures and buyers’
breach of sale terms for the privatization target. There is a need for a
legislative definition of the list of state-owned objects which are not subject
to privatization.
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Problem 2.4.3. Insufficient publicly available information about state-
owned economic entities utterly degrades the transparency of their activities,
complicates public control, and encourages corruption.

Problem 2.4.4. High corruption tolerance in the private sector of the
economy driven by a lack of effective administrative, procedural, and legal
incentives for business to implement integrity practices; a lack of systematic
interaction of business representatives and civil society institutions with
government agencies, etc.

The fifth vector (subsection 2.5. Construction, land relations and
infrastructure).

Problem 2.5.1. Non-public information on urban planning and land
management leads to corruption and allows constructing contrary to legal
requirements.

Problem 2.5.2. Lack of public information on cultural heritage sites and
collisions in laws on urban planning and monument protection result in
abuse and real estate development on cultural heritage sites.

Problem 2.5.3. Imperfect system of state construction control and
regulation encourages the emergence of corrupt practices.

Problem 2.5.4. Formation procedure for land plots is complicated and
comes with excessive discretion.

Problem 2.5.5. Procedure for collecting land tax and leasing state and
communal land is succeeded by corruption risks because of giving them for
use below market.

Problem 2.5.6. Free procedure for changing the designation of land plots
stimulates corruption when making relevant decisions.

Problem 2.5.7. Lack of a procedure for sale of state-owned and
communal land plots or land titles (lease, superficies, emphyteusis) via
electronic auctions under uncontrolled distribution of agricultural land.

Problem 2.5.8. Free privatization of state and communal land is a source
of corruption in land relations.

Problem 2.5.9. Excessive concentration of powers in the central
executive body implementing the state policy on land relations encourages a
conflict of interest and widespread abuses.

Problem 2.5.10. Imperfection of available control tools and lack
of transparency in road construction, repair and operation.

The sixth vector (subsection 2.6. The defense sector).

Problem 2.6.1. Non-transparent and inefficient use and disposal of
defense lands and real estate in the military-industrial complex, as well as
surplus movable military property, intellectual property; uncontrolled fuel
consumption, which is procured for the needs of the Armed Forces.

Problem 2.6.2. Procurement of defense goods, works and services is
implemented amidst an excessive classification regime and has a low level
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of competition, which contributes to the abuse and unreasonable spending
of budget funds.

Problem 2.6.3. Ineffective model of control over defense products during
manufacture does not allow averting the supply of defective samples of
weapons and military equipment on time and in full.

Problem 2.6.4. Inefficient use of budget funds and abuses when
accommodating service personnel.

Problem 2.6.5. Corruption risks in the formulation and implementation of
personnel policy in the defense sector during conscription (admission) to
military service, admission to higher military educational institutions,
training and service abroad, holding staffing measures, and granting state
awards.

The seventh vector (subsection 2.7. Health protection, education and
science and social protection).

Problem 2.7.1. Patients and doctors do not receive pharmaceuticals and
medical devices on time and in full, in particular, due to incomplete
transition to a new system of arrangement and control of medical
procurement and partially regulated processes for determining needs and
pharmacy inventory.

Problem 2.7.2. Patients do not receive the appropriate treatment abroad,
as well as during the provision of medical care involving transplantation,
because of corrupt practices caused by poor regulation of the relevant
procedures and non-transparent accounting.

Problem 2.7.3. Electronic health record is poorly integrated with other
databases, which allows for abuse during the implementation of some
functions (namely, the provision of disability benefits, preventive and manda-
tory medical examinations, and the establishment of a disability group).

Problem 2.7.4. Non-transparent recruitment procedures in health
facilities diminish competition and allows for corruption amidst appointment
to such positions.

Problem 2.7.5. Access to educational institutions and the course of the
educational process are marked by corruption risks. The award of academic
degrees and ranks often come with corrupt practices and other mani-
festations of dishonesty.

Problem 2.7.6. The sector of education and science is characterized by
conflicts of interest during the formation and implementation of state policy.

Problem 2.7.7. There is a lack of proper accounting and transparency
in using funds provided in budgets of all levels for social protection of all
categories of social benefit recipients.

In addition to the second section of the Program, the specification of anti-
corruption priorities in Ukraine is also available in Chapter 3 “Ensuring the
inevitability of responsibility for corruption”.
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Thus, in subsection 3.1 Disciplinary responsibility, there is a problem
3.1.1. Violation of the anti-corruption legislation is not always regarded in
practice as a disciplinary offense; most entities subject to the Law of
Ukraine “On Prevention of Corruption” get away with disciplinary penalties.

Subsection 3.2 Administrative liability. Problem 3.2.1. Some rules,
prohibitions and restrictions established by the anti-corruption legislation
lack legal liability measures. Articles 172-1727, 21275, 212! of the Code
of Ukraine on Administrative Offenses have shortcomings that significantly
decrease their support and preventive potential, as well as the effectiveness
of the NACP, the National Police, the Prosecutor’s Office, and courts.

Subsection 3.3. Criminal liability

Problem 3.3.1. Some provisions of criminal law related to criminal liability
for corruption criminal offenses contradict specific international standards
and are not consistent with each other and with criminal procedural legislation
and the Law of Ukraine “On Prevention of Corruption”.

Problem 3.3.2. Low efficiency and quality of the pre-trial investigation of
corruption and corruption-related criminal offenses (a significant proportion
of such proceedings last for years) is due to the excessive complexity of
individual procedural actions. A set of procedures for conducting
investigative (search) actions are burdensome and can be simplified by
referring to the practice of the European Court of Human Rights. Sufficient
guarantees of institutional and operating independence have not yet been
introduced for NABU and SAPO. Therefor, NABU cannot independently
collect information from electronic communication networks and hence
faces obstacles when implementing expert evaluation for the purposes of
criminal proceedings.

Problem 3.3.3. The legislation regulating the ARMA activity teems with
numerous gaps and corruption risks. Underperformance of transferring
assets to ARMA’s management to preserve their economic value, as well as
the processes of preventing and countering the legalization of illegal funds.
Guarantees of ARMA’s independence and institutional capacity need to be
essentially strengthened. The established procedure for the competitive
selection of the ARMA Chairperson does not ensure impartiality and
selection on merits, and the procedure for establishing the competitive
commission is marked by the risks of recognizing it as such that
contradicts the Constitution of Ukraine. The list of grounds for dismissal of
the ARMA Head is too broad and does not guarantee their independence
from improper interference in activities. One of the mechanisms for
monitoring its performance — an external independent assessment of
performance efficiency — has never been carried out.

Problem 3.3.4. The overall dynamics of court proceedings in cases of
corruption and corruption-related criminal offenses is low. There is no
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established practice of considering relevant criminal proceedings. There are
multiple cases when trial participants abuse their procedural rights.

It is worth noting that the above list of priority anti-corruption areas
cannot be called exhaustive. For example, it lacks such an essential
component as energy economy (on January 16, 2023, NABU and SAPO
completed an investigation on suspicion of 15 persons involved in abuses
using the so-called Rotterdam+ formula under which electricity consumers
illegally overpaid more than UAH 20 billion during 2018-2019)"*. Moreover,
the sixth priority area ‘“Defense sector” does not cover abuses occurring
during the war in domestic Centers for Recruitment and Social Support
(former military enlistment offices). In particular, on July 25, President
of Ukraine V. Zelensky reported on the “disappointing results” of the
inspection of military committees”.

The specific vectors and problems can be gathered into a single system
of anti-corruption priorities, consisting of several blocks. The first block
concerns shortcomings in direct organization and functioning of anti-
corruption bodies (for example, ARMA, which, in addition to complete
omissions, before the Vilnius NATO Summit on July 11-12, 2023, was
leaded by a person with, mildly speaking, an ambiguous reputation that
provoked indignation of the Ukrainian public and dissatisfaction of our
Western partners, primarily the United States)®. The second block
characterizes the workflow management in courts and law enforcement
agencies that are involved in the anti-corruption system. The third one is
related to the performance of control and supervisory bodies with the highest
indicators of corruption risks and manifestations (State Customs Service of
Ukraine, State Tax Service of Ukraine). The fourth block consists of
priorities of the economic, political, and socio-cultural sectors, the totality of
which should be under the constant preventive and protective influence of
the central anti-corruption institutions of Ukraine. The fifth block
accumulates the most crucial state component during the war, namely the

4 Cmpasa «Porrepram+»: HABY i CAII 3aBeplumiM po3clilyBaHHS IPYroro
emizony. Exonomiuna npagda. 2023. 16 ciuns. URL: https://www.epravda.com.ua/
news/2023/01/16/696015/.

5 3eNeHCHKHIA TIOBITOMHB PO HEBTIIIHI PE3yIbTATHY EPEBIPKH BifiCBKKOMIB.
Paoio Ceobooa. 2023. 25 nunus. URL: https://www.radiosvoboda.org/a/news-
viyskkomy-zelenskyy/32518907.html.

® Kpumpka 1. Ilpobremn He 3axiHuyioThest. Yeprosuilt BinGip Ha mocamy
mupekropa APMA BinOyscst 31 ckaHzmamoM depe3 Oekrpayna mnepemoxxaumi. Ilo
3 XOJIIUHTOM KOH(]ickoBaHMX akTUBIB Oyne nami. Forbes Ukraine. 2023. 30 uepBHSL.
https://forbes.ua/money/problemi-ne-zakinchuyutsya-chergoviy-vidbir-direktora-
arma-proyshov-zi-skandalom-cherez-bekgraund-peremozhnitsi-shcho-z-kholdingom-
konfiskovanikh-aktiviv-bude-dali-30062023-14509.
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defense sector, because every corruption case in this sector can be equated
with an invisible shot in the back of the state, the effects of which can be no
less severe than obvious blows from an external aggressor.

Taking into account the above, the defense sector of Ukraine
unconditionally leads in the so-called rating of anti-corruption priority
amidst the large-scale war.
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PREVENTION OF CORRUPTION
IN THE FIELD OF HUMAN HEALTH PROTECTION:
ORGANIZATIONAL AND REGULATORY SUPPORT

Leheza Yu. O.

INTRODUCTION

The proclamation and gradual implementation of the Strategy for
Sustainable Development in Ukraine until 2030 establishes the vectors
for the development of the healthcare system, which consist in: creating a
structural system of medical institutions focused on the interests of patients,
which contributes to the provision of medical care in accordance with
European standards'; formation of a responsible attitude of citizens to their
own health; guaranteeing the free choice of providers of medical services
and medicines of appropriate quality; protecting the interests of the most
socially vulnerable segments of the population; establishing a social
dialogue between economic entities, consumers of medical services and the
state in the functioning of the medical services market.

The introduction of such conceptual ideas for reforming the medical
service system is directly correlated with the quality of the formation of
staffing for the functioning of healthcare institutions. The problem of the
formation of personnel potential and staffing of public authorities was
raised in the scientific developments by V.B. Averyanov, Yu.P. Bityak,
L.R. Belaya-Tiunova, M.Yu. Vikhlyaev, V.M. Garashchuk, Ye.A. Getman,
I. P. Golosnichenko, R.A. Kalyuzhny, [.B. Koliushko, T.O. Kolomoets,
V. K. Kolpakov, O.V. Kuzmenko, E.V. Kurinny, M.V. Loshitsky, R.S. Mel-
nik, O. I. Mikolenko, N.G. Nizhnik and etc. The issues of ensuring
the effectiveness of staffing in medical institutions were fragmentarily
considered in the publications of N.B. Bolotina, O.S. Bulgakov, Yu.M. Bula-
nova, R.Yu. Grevtsova, M.I. Inshin, M.M. Klemparsky, N.V. Kovalenko,
S. G. Stetsenko and others.

' Hpo 1lini cranoro po3sutky Ykpaiuu Ha nepiox go 2030 poky : Vka3 IIpesu-
nenra Ykpainu Big 30 BepecHs 2019 poxy Ne 722/2019. URL: https://zakon.rada.
gov.ua/laws/show/722/2019#Text; Ilpo Crparerito cramoro po3BUTKy «YKpaiHa —
2020» : VYxa3 IlIpesmmenra VYkpaimm Bix 12.01.2015 p. Ne5/2015. URL:
http://zakon2.rada.gov.ua/laws/show/5/2015.
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In the previous sections, it was established that the implementation
of public administration functions in the health sector should take place at
the local and national levels.

At the same time, according to the provisions of the current legislation of
Ukraine (“On the Prevention of Corruption”, “On Public Service”, “On
Service in Local Self-Government Bodies”, etc.), it is not directly fixed that
officials of healthcare institutions, medical workers are persons in positions
public service In particular, according to the provisions of the Law of
Ukraine “On the Prevention of Corruption” (Article 3), among the list of
persons subject to its requirements, medical workers can be indirectly
reflected by such a subgroup of subjects as “persons who are not civil
servants, officials local self-government, but provide public services
(auditors, notaries, private executors, appraisers, as well as experts,
arbitration managers, independent intermediaries, members of labor
arbitration, arbitrators when they perform these functions, other persons
specified by law) (p. p. b) point two). However, a direct indication that
medical workers, by their administrative and legal status, are public or state
employees, which does not exclude the expediency of such an approach,
provided that its justification belongs.

1. Functional direction of regulatory and legal support of corruption
prevention activities in the field of human health protection

In contrast to the provisions of the current legislation of Ukraine, where
medical workers are not defined as subjects of public service, while in
accordance with the content of the National Classifier of Professions, in the
same section with legislators, senior civil servants, leaders, managers
(stewards), there are also leaders in the field of health protection®.

The national health care system is a certain unique administrative
product, it should reflect the socio-political features of the development of a
particular society, state. The health care system in Ukraine is built according
to the “single payer” principle, the financing of which should be carried out
both from public resources and from private resources. The health care
system built on the principle of taxation requires the country’s government
to accumulate budgetary resources in order to develop financial plans and
strategies to meet the needs of state and communal medical institutions.
While the health care system, which functions at the expense of private
insurance funds, minimizes state intervention in the processes of its

? Hanionansuuii knacudixatop Yipainu. Knacudixatop npodeciit JIK 003:2010
(Homatox A) : Haka3 [lepxxcrioxuBcrangaptry Ykpainu Bix 28.07.2010 p. Ne 327.
URL: http://zakon2.rada.gov.ua/rada/show/va32760910/parand#n4.
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financing. In some places, medical workers are recognized as civil servants®.
In particular, in the UK there is a civil service institution, the system
of which includes not only officials of local governments, legal entities
of public law, judges, but also officials of institutions of higher education
and officials of healthcare institutions of state or communal ownership)®.
In accordance with Spanish legislation, it is established that medical workers
are public servants if they are paid for their activities at the expense of state
and local budgets. If the activity of a medical worker is paid in the form of a
fee, then such persons do not fall under the characteristics of a public (state)
employee’. Portugal has a similar approach to understanding the structure
of the public service®.

That is why, as noted by M. Tsurkan, it is impractical to use an
institutional approach to establishing the structure of the public service,
which causes a significant narrowing of its content, limiting itself only to the
functioning of executive power bodies and local self-government bodies’.
Instead, scientists justify the feasibility of application to the establishment of
the structure of public service through the criteria of the nature of the activity
of a powerful entity. And according to this criterion, i.e., the criterion of the
implementation of administrative (managerial) functions and powers,
medical workers are definitely included in the public service®.

A similar approach was also supported in the framework of the scientific
developments of I.L. Borodin, which was implemented in accordance with
the content of the Concept of the reform of administrative law. The scientists
substantiated that the civil service should be classified into: professional
civil service, which includes: administrative service as a service in state
executive authorities and local self-government; a specialized service, the
structure of which includes the judiciary, prosecutors, units of the National
Police, the Security Service of Ukraine, diplomatic workers, consulates and
embassies, etc.); civil service, consisting of medical, research institutions,
institutions of higher education and other institutions of public law. Another

> Temnep M. Iorisn Ha CHCTEMH OXOPOHH 3JOPOB’s y CBiTi. Ipomadsnun
Yxpainu. Ne 22 (229). URL: http://gukr.com/article2669.html.

4 dmox H. Axryanshi mpo6iemu $hopMyBaHHs my6IiuHOi clyk0Ou B YKpaiHi.
URL: http://radnuk.info/home/243322013 0531153340.html.

5 Temmep Maiikn. Iorasa Ha CHCTEMH OXOPOHH 3IOPOB’S y CBiTi — 5.
Ipomaosnun Yrpainu. Ne 23 (230). URL: http://gukr.com/article2678.html.
 Temmep Maitkn. ITorasa Ha CHCTEMH OXOPOHH 3HOpOB’S y cBiti — 7.

I'pomaoanun Yrpainu. Ne 26 (233). URL: http://gukr.com/article2709.html.

7 Iypxan M.L IIpaBoBe peryoBanHs my6iiuHoi cayx6u B Yipaini. OcoGmusocti
CYZIOBOTO PO3IIIIAY criopiB : MoHoTpadist. Xapkis : [Ipaso, 2010. 216 c.

¥ IyGmiuna cnyx6a. 3apybixHui TOCBiA Ta HPOHO3MUIT A Ypainu / 3a 3ar.
pex. B.IL. Tumomyxka, A.M. Hlkonuka. Kuis : Konyc O, 2007. 735 c.
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component of the public service by scientists included non-professional
service, which structurally consisted of: elected positions (President of
Ukraine, members of the Cabinet of Ministers of Ukraine, people’s deputies
of Ukraine, etc.); positions of the patronage service (which includes
employees of the press service, advisers, assistants, consultants); auxiliary
positions of public authorities performing the functions of service and
service (referents, secretaries of the court session, etc.)’.

Therefore, the public service is called to perform extremely important,
strategic tasks of the development of the state and civil society, which is able
to ensure the performance of socio-economic, political-legal and cultural
functions of regulatory regulation. The establishment of a public service
institution in Ukraine requires standardization and harmonization of current
legislation in accordance with the requirements of the Association
Agreement between Ukraine and the European Union and the Action Plan
for the Implementation of the Association Agreement between Ukraine and
the EU, approved by Resolution No. 1106 of the Cabinet of Ministers of
Ukraine dated October 25, 2017'°, as well as the Plan for Legislative
Support of Reforms in Ukraine, approved by Resolution of the Verkhovna
Rada of Ukraine dated June 4, 2015 No. 509-VIIIT'".

Thus, the basis for establishing the status of a healthcare institution is
based on both the content of the activities carried out by its officials (public
management functions) and the source of funding for its activities, which
establishes a direct connection between the funds of the state and local
budgets and the need to recognize such legal entities. persons and their
employees by public servants. As part of the ongoing reform of financial
decentralization in Ukraine, one of the strategic tasks of its formation is the
delimitation of local budget funds from the funds of communal and state
healthcare institutions'”. In accordance with the 2016 Healthcare Financing
Reform Concept, only the adoption of control measures to ensure the quality
of the provision of medical services and their compliance with established

9]50p0;1iH IJI.  [ducnumoiinapHa  BiANOBINAaNbHICTE Ta  JIUCIHHILTIHAPHE
npoBakeHHs. [Ipaso Vkpainu. 2006. Ne 12. C. 93-97.

IIpo BukoHaHHA Yroau mpo acomialio MK YKpaiHOIO, 3 OfHi€l CTOPOHH, Ta
€BporneiicekuM Coro3oM, €BpONEHCEKUM CIIBTOBapUCTBOM 3 aTOMHOI eHeprii i
IXHIMH Jep)kaBaMH-YIeHaMH, 3 iHIoi ctoponu : IlocranoBa KabGinery MinicTpi
Vkpaiuu Bixg 25 xoBtHs 2017 p. Ne 1106. URL: https://zakon.rada.gov.ua/laws/
show/1106-2017-ni#Text.

1 ITpo Ilman 3akoHOmaBuoro 3abesnedeHHs pedopm B VYipaini : Ilocranosa
Bepxouoi Pamm Vkpainm Big 4 uwepHs 2015 poxy Ne 509-VIII. URL:
https://zakon.rada.gov.ua/laws/show/509-19#Text.

2 Ilpo cxsanenns Kommermii pedopmu (iHAHCYBAHHS CHCTEMH OXOPOHH
310poB’s : Posmopspkenns Kabinery MinictpiB Ykpainnm Big 30.11.2016 Ne 1013p.
URL: http://zakon0.rada.gov.ua/laws/show/10132016 p.

177



European and world standards, which should be carried out through the
NHSU, should be within the competence of local governments. In general,
supporting the conceptual framework for reforming the system of financing
healthcare institutions, it should be emphasized that the mechanism of
interaction between local governments, territorial communities and medical
institutions in the implementation of functions to combat epidemics,
vaccinations, and palliative care for terminally ill patients is ineffective .

In addition, based on the understanding of the content of the services
provided in the field of health care as public services, it is necessary to
review the regulatory approaches to the establishment of the selection
procedure and staffing of medical institutions of state and communal
ownership, which requires the introduction of competitive procedures to
conclusion of contracts with medical workers, which corresponds to the
content of public service.

Therefore, within the framework of a broad understanding of the
category of public service, its structure should include both officials of
state and local self-government bodies, judicial and law enforcement
agencies, and legal entities under private and public law that perform
service, management, permitting, registration, law enforcement and law
enforcement functions in the field of health care, education, advocacy
of human rights and freedoms, provided that their activities are financed
from the funds of the State and local budgets'®. The assignment to the
structure of the public service of such specific entities as institutions
in the field of healthcare, education and science, the provision of legal
assistance is based on the principle of ensuring their activities at the
expense of the state or a territorial society”.

The idea of a broad approach to establishing an understanding of the
structure of the public service system is supported in scientific research by
domestic and foreign scientists. For example, in the thesis of O.S. Bulgakov

13 Jlocix kpain €Bpomu y diHaHCYBaHHI Tady3i 0XOpo HH 3710pOB’S. YPOKH
st Ykpainn. URL:  http://eeas.europa.eu/archives/delegations/ukraine/documents/
virtual library/14 reviewbook uk.pdf.

'Y Koxan B.II. [IpaBoBe peryiioBaHHs aTecTawii pauiBHUKIB 32 3aKOHOIABCTBOM
VYkpainn : gwmc. ... k10.H. @ 12.00.05 «TpymoBe mpaBo; MpaBoO COMLIaTEHOTO
3abe3nedyenHs». Xapkie : XHYBC, 2011. 218 c.; Pedopma rocynapcTBeHHOTrO
yIpaBleHUs] M TocygapcTBeHHO ciyxObl B COEIUHEHHOM KOpOJEBCTBE
Temaruueckas nmoabopka MarepuanoB. Ne 25. LleHTp HOCTiKEHb aaMiHiCTpaTHBHOT
pedopmu YAZTY. Kues, 2002. C. 162-163.

!> I'y6epka O. 3apyOixHuil JOCBi IPABOBOTO PEry/IIOBAHHS IPALEBIALITYBAHHS
Ta IIPOXOKEHHSI ITyOJIIYHOT CITy>KOU: pexoMeHnanii aust Yxpainu. I1y6niuna cayscoa
i aominicmpamusHe cy0ouuHCmME0: 3000ymKu ma euiauku : 30IpHUK MarepiajiB
I Mi>xHapomHOT HayKOBO-TIpakTHYHOI KoH(epeHtii, M. KuiB, 5-6 mumas 2018 poky.
Kuis : BJ] «lakop», 2018. C. 104—-109.
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on the topic "The jurisdiction of the administrative court to resolve cases in
the field of public service" (2018), it is noted that the basis for the grouping
of officials is the priority of directing their activities to satisfy the public
interest, defended in the framework of their implementation of the labor
function assigned to them '’

It should be noted that, in general, the basis for building a national legal
system, its division into branches and sub-branches of law is based on the
ratio of public and private interests. Thus, public law, as a component of the
system of law, regulates social legal relations, characterized by the presence
of powerful subjects whose activities are aimed at satisfying social interests
and values.

From the point of view of management theory, public (social) interest is
considered as the basis for the implementation of the concept of public
administration. At the same time, public interest means as a certain criterion
for limiting bureaucratic arbitrariness'’.

At the level of application of legislation, attention is also paid to the
study of the category of public interest. In this sense, the scientific work by
R. I. Raimov “The practice of the European Court of Human Rights in
determining the boundaries of the concept of “public interest™ is worthy of
attention, where, based on the decisions of the ECtHR, a conclusion is made
about the establishment of a system of social needs of strategic importance.
Scientists reach the conclusion that the prerogative of the activities of
government institutions are aimed at determining the content of justice and
legality. Establishing the content of public interest correlates with the
institution of social justice and its task is capable of providing manifestations
of violations of public order. Consequently, the issue of establishing the
content of public enthusiasm, in their opinion, R.I. Raimov refers to the
prerogative of state-authoritative public institutions that, on the basis of
monitoring, formulate and normatively fix the conceptual foundations for its
achievement'®. Such conclusions of the author allow us to interpret the
emergence of public interest, its normative consolidation only in conjunction
with civil society.

' Bynrakop O.C. FOpHCAMKI[s aIMiHICTPaTHBHOIO Cyjy MIOAO BHPIlICHHS
cipaB y cdepi mybmiuHol cinyx6u : guc. ... k10.H. : 12.00.07. 3amopixoks : 3HY,
2018.204 c.

17 Tepuymak M.M. 3micT kateropii «nyGmiunmii iHTepec» B agMiHiCTpaTHBHO-
CYAOYHHCHKOMY TpOBapKeHHi. [lopigusnbno-ananrimuune npago. 2015. Ne 4.
C. 282-283. URL: http://www.pap.in.ua/4_2015/86.pdf.

'8 Paimos P.1. IIpakTika €BpONEHCHKOro CyLy 3 NpaB JIOAHHY OO0 BU3HAYCHHS
Mexx moHATT  «IlyOmiunmit  iHTepec». Hayxosuii  gichux  Yoiczopoocwvkoco
HayionanvHozo yuieepcumemy. Cepia «llpaso». 2017. Bun. 47. T. 2. C. 157-162.
URL: http://www.visnyk-juris.uzhnu.uz.ua/file/No.47/part_2/38.pdf.
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Thus, the issue of establishing the content of the category of "public
interest", its study is an integral part of civil society in its interaction with
the state. Public interests are a sign of civil society and the rule of law.
While the implementation of state interests is inherent in states with a
command-administrative system, which is not aimed at developing statehood
in accordance with the principles of the rule of law, legality, social
protection and security. Civil society and the rule of law should interact
through the creation of mechanisms for the provision of service
administrative services, the exercise of competence by subjects of power on
the basis of administrative service in general and, in particular, in the field of
public health. Therefore, the functioning of civil society, the rule of law and
man should be based on maintaining a balance of private and public
interests, which is declaratively justified in the scientific conclusions reached
in the theoretical studies of such scientists as N.M. Onyshchenko',
AM. Kolodiy*’, S.M. Tymchenko®', S.G. Stestenko™*.

In one categorical row, along with the category of "public interest", there
are the concepts of "national interest" and "public interest". A. A. Shatilo
defines national interests as a certain guideline for the development of the
state, as a certain set of values, aspirations and dynamically developing
needs inherent in a certain society, depends on the historical and cultural
formation of individual groups of people®. In fact, national interests are a
historically determined basis for the formation of a system of public
interests, are their “prototype”.

Obviously, the public interest of the Ukrainian state is to ensure the
dominance of the idea of observing the postulate that a person, his life and
health are the highest social value. In establishing the content of public
interest in matters of ensuring public health, it is important to observe the
idea of social partnership and social responsibility, which should be based on
the observance of the parity of personal needs, the interests of the goal of
obtaining profit and the urgent need for the formation and education of a
healthy generation, whose members consciously understand the priority

' Opimenxo H. JI0 nMTaHHs Npo IOMYK OalaHCy Yy CHIiBBiIHOIICHHI
IPOMaJSTHCHKOTO CYCIIUILCTBA Ta AepxkaBu. [Ipaso Yipainu. 2014. Ne 4. C. 55-62.

2 Komoxiit A. I'poMamsHChKe CYCIIITbCTBO: O3HAKH, CTPYKTYPHI GNEMEHTH,
CHiBBiHOLICHHS i3 AepkaBoro. [lpagso Vkpainu. 2014. Ne 4. C. 9-16.

2! Tumuenko C.M. TeOpeTHKO-IIPABOBI MPOGIEMH B3a€MOJIIl rPOMAITHCHEKOTO
CYCHIiNBCTBA 1 PaBOBOI Jiep)kaBu B YKpaiHi : quc. ... KaHd. fopun. Hayk : 12.00.01.
Sanopixoxst, 2001. 232 c.

2 Crenenko C. I'poMasHChKE CYCIiIbCTBO Ta COL{aIbHA JEpiKaBa: HPOGIEMH
B3aeMofii. [lpaso Yxpainu. 2014. Ne 4. C. 71-80.

# IlMatunmo O.A. IcTOpMUHMI TeHE3UC KATeropii «HALIOHANBLHMI IHTEpecy.
Cmamucmuxa Yxpainu. 2013. Ne 4. C. 53-57.
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of healthy thinking and lifestyle, do not allow manifestations of dominance
of their own interests in the implementation of managerial functions and
tasks in general, and in particular, in the field of corruption prevention.

The rationale for this conclusion is based on the scientific developments
of such scientists as V.A. Krivolapchuk®, M.M. Ibragimov, LI. Podik®,
V.V. Yurovska®® etc. In particular, in the scientific works of V.V. Yurovska,
it is established that the development of modern society and the state should
be based on maintaining the balance of private and public interests, service
regulation of management-authority relations, the introduction and guarantee
of the dominance of the idea of social partnership and dialogue®’.

Therefore, the given considerations allow us to conclude that the public
interest of the Ukrainian state is to ensure the realization of the idea of
recognizing a person, his life and health as the highest social value, which, in
particular, requires the creation of an effective system of providing medical
services and medical assistance, free from corruption risks and the negative
consequences of committing corrupt acts. An attempt at the regulatory and
legal level to consolidate such a conclusion was the Law of Ukraine “On the
Public Health System”, the functional direction of which is “strengthening the
health of the population, preventing diseases, improving the quality and
increasing the length of life, regulating social relations in the field of public
health and sanitary-epidemic well-being of the population”, which requires the
introduction of an appropriate administrative-legal mechanism of state
supervision (control) in areas of economic activity that may pose a risk to
sanitary-epidemic emic well-being of the population®™. It should be
emphasized that the negative results of the functioning of the public health
system should be associated not only with the dishonesty of the activities of
economic entities, but also with the creation of grounds for making managerial
decisions in the field of using public financial resources for the purchase of
medical devices and medicines for the needs of socially unprotected segments

* Kpusonamuayk B.O. CyuacHuil OIS HA METONM aAMiHICTPATHBHOTO MpaBa.
Hayxosuii gichux JIb8iscbko2o 0epiicasnozo yHigepcumemy 6HYMpIUWHIX CHpas.
2014. C. 184.

» I6parimos M.M., Tlomix LI KOMyHiKATMBHO-IMCKYPCHBHA METOJOJOris
B CyJacHOMY IOPHIMYHOMY HOPMOTBOpEHHI. @inococvki ma memoodonociumi
npobnemu npasa. 2017. Ne 1 (13). C. 50-62.

IOpoBcrka B.B. Metox aaMiHICTpaTHBHOTO MpaBa: TEOPETHKO-IIPABOBUI
aHani3. /lionpuemnuymeo. eocnodapcmeo i npaso. 2017. Ne 12. C. 188-192.

2 IOpoBceka B.B. Jlucro3uTvBHHN METOZ aAMiHICTPaTHBHOTO IpaBa SIK
opieHTHp MoJaNbmNX pedopMamifHuX mpoueciB y chepi myodmiunoi agMiHicTpamii.
Tpukapnamcoxuii  1opuouynuti gicnux. 2017. Bum. 6 (1). C. 170-176. URL:
http://nbuv.gov.ua/UJRN/Pjuv_2017 6%281%29 40.

% Ipo cucTeMy IpOMAaJCHKOrO 310poB’s : 3akoH YKpaiHu Bim 6 BepecHs
2022 poky Ne 2573-1X. URL: https://zakon.rada.gov.ua/laws/show/2573-20#Text.
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of the population or for the needs of the Armed Forces. The healthcare sector
requires not only the adoption of measures to implement state control and
supervision over the activities of business entities providing medical services,
engaged in the production of pharmaceutical products, but also the
optimization of activities to prevent manifestations of corruption in this area,
to overcome the latency of such acts.

The conceptual postulate of today is the proclamation at the constitu-
tional level of the provision that human health is determined by the highest
social value, and therefore the scope of ensuring its protection should
be attributed to the totality of public interests of society, the satisfaction of
which requires the state to take appropriate administrative and legal regula-
tory measures, including the creation of effective prevention mechanisms.

The construction of the structure of the public service should be carried
out not according to the institutional principle, but according to the
functional content of the activities of persons of public law, which allows us
to conclude that it is advisable to include the medical service in the scope of
the legislation on the prevention of corruption.

These considerations substantiate the expediency of introducing reform
approaches to understanding the medical service as a kind of public service,
which is associated with the achievement of meeting the public (social)
interests of a person in taking measures to protect his life and health, which is
recognized according to the legislation of Ukraine as the highest social value.

According to the legal regulation of the provision of primary health care
and emergency medical care, it is necessary to focus on the extremely
important importance that is assigned to the persons providing it. Activities for
the provision of medical care and services require medical workers to comply
with the requirements of official professional ethics and bioethics, which affect
the quality of ensuring constitutional human rights and freedoms. The condi-
tions of martial law exacerbate the problem of ensuring the personnel
and organizational adequacy of the functioning of medical institutions to
provide a person with high-quality and affordable medical services.

However, even wartime conditions are not an obstacle to the spread and
presence of corruption risks in the health care sector. For example, the issue
of the corruption of the system of medical and social expert commissions
regarding the passing of medical examinations, including the issue of
determining the disability of a person, in particular, injured as a result of
participation in military events, is widely discussed”’. The lawlessness of the
medical and social commissions is limited by measures of judicial and
administrative control, which is often not able to show the proper level of

» Iurauus MeauKo-colianbHOi excreprusu : IlocranoBa KaGinery Miuictpin
Vxpainu Bix 3 rpymus 2009 p. Ne 1317. URL: https://zakon.rada.gov.ua/laws/show/
1317-2009-n#Text.
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legal effectiveness. At the regulatory level, it is common practice to create a
special “hot” line of the Ministry of Health of Ukraine as a means of
administrative control, where complaints are received about the results
of the activities of medical and social expert commissions>’.

In addition, in order to protect subjective public and private human rights
under martial law on the territory of Ukraine, a simplified procedure has
been introduced, which is carried out, among other things, on the basis of a
documentary analysis of the content of medical documents on the state of
health of a person, implemented on the basis of extraterritoriality”'. The term
of validity of a conclusion on disability for a person whose disability was
established before the declaration of martial law, such a decision of the
medical and social expert commission is extended for the duration of such
administrative-legal regime, as well as for the next six months from the
moment of its end, with the preservation of the corresponding social
benefits. The decision of medical and social expert commissions can be
appealed within one month. In the administrative procedure, the appeal of
the decision of the medical and social expert commissions can be appealed
directly to the subject of authority, or to the commission higher in terms of
administrative and legal status — the regional level. According to the
administrative procedure, the re-examination is carried out by the medical
and social expert commission that accepted the preliminary opinion. In the
event that it is not supported by the applicant again, the administrative
procedure of appeal takes place to the Central MSEC of the Ministry of
Health of Ukraine. In case of difficulty in carrying out a medical and social
expert assessment of a person’s state of health, the Central Medical and
Social Expert Commission of the Ministry of Health or the regional MSEK
can initiate a collegial review of medical documents and carry out an
independent expert examination with the participation of specialists from
the Ukrainian State Research Institute for Medical and Social Problems
of Disability (Dnipro) and the Research Institute for the Rehabilitation
of the Disabled (Vinnytsia)”. However, at the same time, the conclusions

3% MO3: Pimenns MCEK moxua ockapxuri. URL: https:/www.kmu.gov.ua/
news/moz-rishennia-msek-mozhna-oskarzhyty.

3 Jlesiki MuUTaHHS TOPSZKY MPOBEACHHS MEIHKO-COI[ANBHOI CKCIEPTH3H Ha
mepion [ii BOEHHOTO cTaHy Ha Tepuropii Ykpainu : [loctanoBa Kabinery MinicTpis
Vkpaiuu Big 8 Oepesus 2022 p. Ne 225. URL: https://zakon.rada.gov.ua/laws/
show/225-2022-n#Text.

32 TIpo BHeceHHs J0 AeAKuX noctaHoB Kabinery MinicTpi Yipainu 3MiH 1010
CTPOKY IIOBTOPHOTO OTJIALY OCI0 3 IHBANIJIHICTIO Ta POIOBKEHHS CTPOKY [T NESTKUX
MEJUYHUX JJOKyMEHTIB B YMOBaX BOEHHOTO craHy : [Tocranosa Kabinery MinicTpi
Vxpaiau Big 30 Gepesmst 2022 p. Ne 390. URL: https://zakon.rada.gov.ua/laws/
show/390-2022-n#Text.
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of the mentioned research institutions are of a recommendatory nature and
are essentially a consultative act. It is permissible to challenge decisions,
actions or inaction of medical and social expert commissions in court,
in accordance with the procedure provided for by the current The Code
of administrative proceedings of Ukraine™.

In particular, in case No. 1640/2396/18, the resolution of the
Administrative Court of Cassation as part of the Supreme Court dated
January 20, 2021 was adopted, justifying the position regarding the need for
an administrative procedure to appeal decisions, actions or inactions
committed as a result of official negligence and negligence of the central
apparatus of the Ministry of Health of Ukraine™.

The presence of a well-established public tradition regarding the
“closedness”, “family nature” of the medical profession, despite the
existence of a procedure for judicial and administrative appeal, actually leads
to a low level of efficiency in exercising the function of public control over
activities in the healthcare sector.

The above problematic issues of the functioning of medical institutions
in pre-war, military and post-war conditions require the introduction of a
number of organizational and regulatory areas for reforming the
administrative mechanism to prevent corruption in the healthcare sector.

To the organizational directions of improvement of the administrative
and legal mechanism for preventing corruption in the healthcare sector, it is
necessary to take a number of appropriate actions and management
decisions. In particular, in the current conditions of martial law and in the
conditions of the post-war reconstruction of Ukraine, it is necessary to
introduce the practice of ensuring the implementation of public control tools,
which in modern conditions include the creation of opportunities to file a
complaint not only through the use of the so-called “hot” lines of the
Ministry of Health of Ukraine and its territorial departments, but also
through the forms of filing an electronic complaint through the online port.

In addition, the tools for exercising public control, which should be
extended in modern national practices, include periodic reporting by the
management of the management bodies of medical institutions on the
effectiveness of implementing the strategy for their development and
formation, which is now being carried out fragmentarily. It is obvious that
the effectiveness of reporting to the public requires medical institutions,

3 Kozmexc anMiHiCTpaTHBHOrO CymouMHCTBA YKpainum : 3akoH VYkpaidu Bix
6 nunns 2005 poky Ne 2747-1V.

3* IMocranopa Kacauiiitnoro agMinicrpatuBHOro cyny y ckiani Bepxosroro Cyuy
Big 20 ciuns 2021 poky y cmpasi Ne 1640/2396/18. URL: https://reyestr.court.
gov.ua/Review/94296633.
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within the content of their development strategy, to provide for the problem
of preventing corruption in the healthcare sector as a separate section.

The organizational directions for improving the administrative and legal
mechanism for preventing corruption in the healthcare sector include the
creation of appropriate conditions for the implementation of the policy of
financial decentralization of the use of public funds received as part of the
procedure for creating guarantees for the provision of quality medical
services, and the system of voluntary medical insurance premiums.

Organizational directions for improving the efficiency of staffing of
medical institutions, which will positively affect the implementation and
processes of preventing corruption, is the further integration of educational
and research activities in accordance with European and international
standards for the provision of healthcare services in accordance with the
public interests and needs of the population, as well as in accordance with
the needs of the post-war reconstruction of Ukraine, requiring activation and
improvement of the quality of the functioning of the public health system,
disease prevention and timely response to them by the state and other public
authorities.

2. Measures in the field of prevention of corruption
in the field of human health protection

The effectiveness of organizational directions aimed at ensuring the
effectiveness of activities to prevent corruption in the healthcare sector
depends on further digitalization and digitalization processes. In the field of
healthcare, it is necessary to ensure the security of public information re-
sources through the construction and operation of a single medical information
space. In addition, raising the standards for the provision of medical services is
associated with the use of the latest infrastructural and technical means that
create conditions for the implementation of the principles of convenience and
transparency in the circulation of information about the state of health of
a person, the features of his treatment, the content of his diagnoses, etc.

Ensuring the prevention of corruption in the field of healthcare related to
the implementation of pharmaceutical activities, the financing of public
procurement of medicines and medical devices is associated with the
formation of a single unified body that is obliged to carry out an expert
assessment of the objects proposed for tenders to be financed from the state
and local budgets. The functioning of such an independent institution will
create conditions both for overcoming corruption risks associated with the
use of public finances that are allocated for the purchase of medicines and
medicines, and will contribute to the formation of an atmosphere of fair
competition in the pharmaceutical and medical services market, and the
intensification of clinical and expert research.
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Prevention of corruption in the healthcare sector requires ensuring the
effectiveness of preventing corruption risks at the local level, in particular,
within the framework of the functioning of medical institutions. At the local
level, the decision to form a specially authorized entity for the prevention of
corruption in accordance with the order of the NAPC dated May 27, 2021
No. 277/21 is made by the head of an institution — private or public property.
Therefore, this provision indicates a dispositive approach to understanding
the expediency and obligation of functioning within the institution®”.

The creation of authorized divisions (authorized persons) in the field of
corruption prevention is imperative for the functioning of: the Office of the
President of Ukraine, the Apparatus of the Verkhovna Rada of Ukraine, the
Secretariat of the Cabinet of Ministers of Ukraine, the Secretariat of the
Human Rights Commissioner of the Verkhovna Rada of Ukraine;
apparatuses of the National Security and Defense Council of Ukraine, the
activities of the Accounting Chamber, the Supreme Court, the High Anti-
Corruption Court, the Constitutional Court of Ukraine, the National Bank of
Ukraine, the Individual Deposit Guarantee Fund; the secretariat of the High
Council of Justice, the High Qualification Commission of Judges of
Ukraine; apparatuses and territorial bodies of public administration;
apparatus of the Council of Ministers of the Autonomous Republic of
Crimea, apparatuses of executive bodies of the Autonomous Republic of
Crimea; regional state administrations; apparatuses of local councils of
deputies; enterprises, institutions and organizations that organize the
administration of the state body; state trust funds (Article 13-1 of the Law of
Ukraine "On Prevention of Corruption")*®. Consequently, institutions in the
field of healthcare do not belong to subjects where the activities of the
commissioner in the field of preventing corruption are optional, and are
created dispositively.

The decision of the head of the institution to create a commissioner in the
field of prevention is dispositive. At the same time, this approach actually
creates a situation where there are no means of local control over possible
manifestations of corruption offenses within the legal entity. The decision of
the head of a legal entity in general and, in particular, the head of a
healthcare institution limits the possibility of exercising the functions of
public control. In order to realize the opportunities for the implementation
of the functions of public control, it is necessary to provide in Article 13-1

33 IIpo 3arBepmkeHHs: THIOBOrO MOJIOKEHHS MPO YIOBHOBa)XCHHH MiIpo3.ais
(ynmoBHOBakeHy oco0y) 3 NHUTaHb 3amoOiraHHs Ta BHSABIEHHs Kopymuii : Haxas
HA3K Big 27.05.2021 p. Ne 277/21. URL: https://zakon.rada.gov.ua/laws/show/
z0914-21#n7.

3% TIpo 3amoGiranns kopymuii : 3akon Ykpainu Bin 14.10.2014 p. Ne 1700-VIL
URL: https://zakon.rada.gov.ua/laws/show/1700-18#n1295.
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of the Law of Ukraine “On the Prevention of Corruption” a provision that a
specially authorized body should function in health care institutions of
regional significance, which is obliged to take measures to prevent
corruption manifestations. To do this, it is proposed to supplement the first
part of Article 13-1 of the Law of Ukraine “On the Prevention of
Corruption” with the phrase “in state healthcare institutions”.

Ensuring the effectiveness of the activities of the commissioner in the
field of corruption prevention requires the introduction of: interact with the
media on the placement of reporting documentation on the functioning of a
medical institution; carry out communication measures to implement the
strategic objectives of the state anti-corruption policy; organize trainings,
seminars, round tables, conferences, etc.’” The subject of scientific and
practical measures to prevent corruption can be: interpretation and
clarification of the provisions of the current legislation of Ukraine; formation
at the proper level of professional ethics of medical workers; optimization of
directions for resolving real and potential conflicts of interest, etc.

At the stands for the placement of official information about the activities
of a medical institution, as well as on its official Internet resources, contact
information should be displayed on the possibility of filing a complaint
(statement) about a potential and real conflict of interest, about a corruption
offense or an offense related to corruption, in particular, in the form of an
anonymous message, or”’. Requires the publication on the official information
resources of the medical institution of internal documents on its activities,
including the implementation of personnel selection for vacant positions.

Consequently, the organizational and legal directions for ensuring the
effectiveness of the administrative foundations for preventing corruption in
the field of human health care should be directed to revising the normative
approaches to understanding the content of the medical service as a kind of
public service, which will have functional consequences for the
transformation of the procedure for selecting and staffing medical
institutions of the state and municipal form of control, optimization and
ensuring the security of public information resources and transparency in the
implementation of public procurement of medicines and medical devices.

CONCLUSIONS

The provision of health care is the result of a complex interaction
between numerous actors in the health sector. Corruption undermines
effective health care delivery, and countering corruption in the health

7Mpo 3aTBepmkeHHs METONMUHMX pPEKOMEHNALGH IIOAO  MisIbHOCTI
YIIOBHOB)XEHUX MIJIPO3JUIIB (yIMOBHOBaKEHUX 0Ci0) 3 mHHTaHp 3amobiraHHs Ta
BusiBneHHs kopynuii : Pimenmns HA3K Big 13.07.2017 p. Ne 317. URL:
https://zakon.rada.gov.ua/rada/show/v0317884-17#Text.
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sector has the potential to strengthen health systems where they have
historically been weak. However, due to the complexity and heterogeneity
of healthcare systems around the world, a comprehensive understanding of
the systemic structures that underlie particular cases and patterns of
corrupt behavior is essential to developing an effective anti-corruption
strategy for Ukraine. Anti-corruption strategies developed without this
understanding are unlikely to lead to significant improvements and may
weaken the national health system. Therefore, corruption in the healthcare
sector is a problem that requires a systematic approach to develop and
successfully implement anti-corruption strategies and obtain results that
will lead to a sustainable improvement in the national healthcare system
and, as a result, the health of the population.
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AﬂMIHICTPATH?HO-HPABOBHﬁ MEXAHI3M
MPOTUJIT KOPYIIIHHUAM JEJIKTAM SIK CKJIATOBA
YACTHUHA CEKTOPY BE3IIEKH JAEPKABHU

Mex 1O. B., BeaeBuena B. B.

3 MOMEHTY OTpHMaHHS He3aJeKHOCTI YKpaiHa NpoWIIa CKIaJHHUN
LIUISIX [POTUCTOSIHHS KOPYIIIMHUM JAENiKTaM, 10 € HEeBiJ’€MHOIO CKIIalo-
BOI0 4YacTHHOIO cekTopy Oesnmeku. 3 2014 p. BigOyBaeThCsl TOCIIIOBHE
pedopMyBaHHS B aHTUKOPYIIIHHOMY HampsiMi, 30KpemMa depe3 (popMyBaHHS
HU3KMA CIICI[ialli30BaHUX OPTaHiB AHTUKOPYIIIHHOTO TPH3HAYCHHI —
HamionaneHoro anTHKOpymIiiiHOTO Ot0po YKpainn, HamioHamsHOTO areHT-
CTBa 3 MUTaHb 3amobiranHs Kopymmii Ta CriemianizoBaHoi aHTUKOPYIIIIHOT
mpokypaTypu. B ymoBax rio0amizamii HOpMaTHBHI 3aXOIH, CIPSMOBaHI
Ha 3ar00iraHas KOPYIIIii, MOTPeOYIOTh HAIEKHOTO JOKTPHHAJIBHOTO OIpa-
mioBaHHs. He BUKIIIOYEHHSIM € BHMBYEHHS a/IMiHICTPATHBHO-IIPABOBOIO
MeXaHi3My MPOTH/IT KOPYNIIHHUM JieJliKTaM. 3arajoM KopyImuiliHa npooJe-
Maruka gociimkyBanack B.b. Asep’snoBum, O.M. bannypkoto, B.M. beg-
3enko, HO.I1. burakom, B.B. T'anynsko, B.M. I'apanrykom, T.O. Konomoens,
B.K. Kommnakosum, O.B. Kyspmenko, €.B. Kypinuum, P.C. MenbHukom,
O.1. Muxkonenxo, B.f. Hactiokom, JI.B. Ilpuiimauenko, O.b. YepssikoBoro,
P.B. lllaroBaroM Ta iHITMMA YYCHUMH.

JloCiimKeHHIO TUTaHHS OKpECIEHHs, peai3alii ¥ yIOCKOHAJICHHS
3ac00iB TONEpe/KEHHS aJMIHICTPaTUBHHUX MPABOIIOPYIIEHb, OB’ S3aHUX
3 KOPYIIIIi€I0, HA HAIlly YMKY, Ma€ TepeayBaTH MOMEHT BU3HAYCHHS B3arasi
MOHATTS aIMiHICTPaTUBHO-IIPABOBOIO MeXaHi3My MpOTHIil ocTaHHIM. Llei
MEXaHi3M TPOTHUIIl aAMIHICTPATUBHUM IIPABONOPYIICHHSM, I10B’SI3aHUM
3 KOPYIILi€l0, CTAHOBUTH COOOI0 CHCTEMY ITPABOBUX 3ac00iB, IHTETPOBaHICTh
Ta OPraHi3oBaHICTh SKHX JIO3BOJISIE MOCIIIOBHO W e(eKTUBHO 3a0e3NeunuTH
MPaBOBE PEryJIIOBaHHS CYCIIUIBHUX BIIHOCHH HIJSIXOM 3aCTOCYBaHHS HOPM
aIMiHICTpaTUBHOTO MpaBa.

VY mpaBoBii TOKTPHUHI iICHYIOTH Pi3HI TOYKH 30py HA CKIATHUKH TAaKOTO
Mexanizmy mnpotumii. Tak, 3.C. I'mamyn BBaxkae, 10 aaMiHICTpaTUBHO-
IIPaBOBUI MeXaHi3M OOpOTHOM 3 KOPYIIIIEI0 BKIIOYAE BCTAHOBICHHS HOPM
IpaBa, 10 3a00POHSIOTh YUMHEHHS KOPYNIIHHUX HPaBONOPYIIEHb, 3alpo-
BaJDKCHHS 3aXOiB aJMiHICTPATUBHO-TIPABOBOI BiIMOBIIAEHOCTI Y BHIIAAKY
CKOEHHSI TAaKMX IisiHb, a TAaKOX MNEPeJiK ITOBHOBAKCHb IPAaBOOXOPOHHHUX
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oprauiB, siki BemyT GopoThOy 3 Kopymmiero'. HaBeneHe BH3HAUCHHS
aJIMiHICTPaTHBHO-IIPABOBOI'O ~ MEXaHI3My MNpPOTHIIl  aJMIHICTPaTUBHUM
NIPaBOIOPYILIEHHSIM, MOB’SI3aHUM 3 KOPYILI€I0, HAMU CHPUIMAETHCS JEII0
KPUTHYHO 3 OISy Ha HOT0 BY3bKY CIIPSIMOBAHICTB.

JlokTpuHanapHe OaueHHs AI€BOTO MEXaHi3My HPOTHUIT aIMiHICTPAaTHBHIM
NIPaBOIIOPYILEHHSM, ITOB’S3aHUM 3 KOPYILI€0, IUIIXOM peanizamii IeBHUX
3ac00iB XapaKTePU3YEThCS IHUPOKOIO IHTEpIpeTani€ero. JJocaiKeHHs B MO-
JANBIIOMY MTUTAHHS TTOTIEPEIKEHHS 3a3HaUCHNX MTPABONOPYIIECHb B OpraHax
JIEp’KaBHOI BJIQAM I OpraHax MiICLEBOTO CaMOBpSIyBaHHA Oyzae BecTHCA
HAMH 3 OIJIAYy Ha BU3HAYCHHS aaMiHICTPaTHBHO-IIPABOBOTO MEXaHi3MY
MPOTHIIT KOPYIIIHHAM TPaBOTIOPYIICHHSM SIK CHCTEMH IIPaBOBUX 3aC00iB,
SIKi iHTETpOBaHi ¥ OpraHi30BaHi B TaKUii CIIOCi0, IO TO3BOJISE TOCITITOBHO 1
e(eKTUBHO TMPOBAAWTH IiSUTGHICTH 13 MPOTHIII agMiHICTPATUBHUM MPaBO-
MOPYIICHHSAM, OB’ S3aHUM 3 KOPYIIII€K, 33 JOMOMOTOI 3aco0iB aaMiHi-
CTPaTUBHO-IIPABOBOTO XapaKTepy.

ITig 3acobammu, MmO BKJIFOYAIOTHCS B MEXaHI3M MNPOTHUMIIl aMiHICTpa-
TUBHHMM MPABOIOPYIIEHHSM, TOB’SI3aHUM 3 KOPYIILI€I0, CIiJ PO3yMITH
[TeCIPSIMOBaHUN KOMIUTEKC i, Takumu 3aco00aMu BHUCTYIAIOTh 3aXO/U
OpraHi3auiifHO-IIPaBOBOTO  XapakTepy W  aJMIiHICTPATUBHOTO  BIUIUBY.
OcTaHHI CTaHOBIIAITH COO0I0 IIPUMYCOBI 3aX0/TH, 3aCTOCOBYBaHi 10 (Pi3UYIHUX
1 IOpUINYHUX OCi0 YIIOBHOBa)KCHUMHM JIEPXKaBHUMH OpraHaMH Ta iX Ioca-
JIOBIIMH 3 METOIO TIOTIEPEKCHHS 1 NMPUITMHEHHS BCTAHOBJICHUX 3aKOHOM
a0o0 IHITUM HOPMATHBHO-TIPABOBHUM aKTOM MPAaBHJ i HOPM y PIi3HUX cdepax
JKUTTEMISUIBHOCTI.

AIMIHICTPaTUBHO-IPAaBOBHHA MEXaHI3M TIPOTHAIl aIMiHICTPaTHBHUM
MPaBOINOPYILICHHSIM, TOB’S3aHUM 3 KOPYIIII€I0, — Le CHCTeMa IPaBOBHX
3aco0iB, iHTErparlisi Ta OpraHi30BaHICTh SKHX Ja€ 3MOTY YIIOBHOBAXCHHM
cy0’eKkTaM TOCHiZOBHO # e()eKTHBHO 3MifICHIOBATH MisUTBHICTH 13 MPOTHIIi
TaKUM T[IPaBONOPYIIEHHAM B OpraHax JAep)KaBHOI BIagud i opraHax
MICIIEBOTO CaMOBpPSAYBaHHA 3a JOMOMOTOIO 3aXOMdiB OpraHizamiiHo-
IIPaBOBOrO XapakTepy H aaMiHicTpaTMBHOTO mnpumycy. BomgHouac BapTo
BIZIMITHTH, 110 3a3Ha4YeHi 3aX0J1 HAJEKHUTh 3aCTOCOBYBATH NpPEICTaBHUKAM
OKpeMHuX O00’€HaHb TPOMAJISH, HAJUICHUM JCSIKHUMHU aJIMiHICTPaTUBHO-
BIIAHUMH [TOBHOBAKCHHSIMHU .

PospizHsroun B agMiHICTPaTHBHO-IIPABOBOMY MeXaHi3Mi  O0poThOM
3 KOPYIIII€IO 3aX0I aMiHICTPaTHBHOTO MPUMYCY i opraHi3amiiHO-TIpaBOBi,
C.C. Porynbchkuii BBaXKae, 1[0 OCHOBHUM OpPraHi3alliifHO-IIPaBOBUM 33aX0JI0M

' Tnanyn 3.C. Cyuachi npo6neMu aaMiHicTpaTHBHOro mpaBa YKkpaiHy i IUIaxu ix
BUpiIIeHHS : IpobiemHa nekuis. Tepromins, 2000. C. 5.
Komziok A.T. 3axomu aaMiHICTpaTHBHOTO IIPUMYCy B IPAaBOOXOPOHHIN
JUSUTBHOCTI MUNIIT: TOHSTTS, BUM Ta OpPraHi3aliiiHO-TIPAaBOBI MUTAHHS peai3alii :
moHorpadis. Xapkis : Bua-so Hau. yu-ty BayTp. cpas, 2002. C. 41.
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BIUIMBY € CTBOPEHHS IIIEBOi CHCTEMHM OprasiB Ifi€i 6opoTsOu. Bin mpormonye
CTBOPHUTH €AMHHMH LEHTpaJIbHUH OpraH BUKOHABYOi BIagu JUIsi OOpOTHOM
3 KOPYIIL€I0, IKOMY OyAyTh MiANOPSsAKOBaHI HIIT OpraHH.

VYci i opraHizaniifHO-IpaBoBi 3aX01 OOPOTHOM 3 KOPYMIIE YUeHUH
noJiiisie Ha 1Bl rpynu: 1) 3axoaM opraHi3aliifHOro xapakrepy, CIpsMOBaHi
Ha TOBEJAIHKY OCi0, YIMOBHOBa)KEHMX Ha BHKOHAaHHS (QYHKLIH aepkaBH 1
NPUPIBHSIHKUX 10 HUX 0Ci0; 2) 3aX01M, CIPSIMOBaHI Ha IMOBEAIHKY OpH-
IUIHUX 1 Qi3ndaHAX 0ci0. Jo mepIroi rpyny 3axo/IiB BiH 3apax0OBY€e YIOCKO-
HaJIeHHS pPOOOTH amapaTy MAep)KaBHOTO YIPaBIiHHA, POTAILil0 Kampis,
YCYHEHHS AWCKPUMIHALII T Yac MPUHOMY Ha Jep)KaBHY CIYXKOY, ITiJBH-
IICHHS OIUIATH IIpalli IpalliBHUKaM OpPTaHiB JAep:KaBHOTO YIIPaBIIiHHSI Ta iH.
Jlo npyroi rpynu — npoBeAeHHS po3’ICHIOBAIBHOI pOOOTH cepesl TPOMaIsiH
3 METOIO ITAIBUINEHHS IX MPaBOBOi CBIIOMOCTI, CTUMYJIIOBAaHHS I'POMaJSH,
SAKi OBIOMIIIOTH PO BUMHEHHS KOPYIILIHOTO MPABOIOPYIICHHS TOIIO .

VY mponeci poGoTH Hajx PO3MISAYBaHMM ITMTaHHSIM HaMH OYJIO BCTa-
HOBJICHO, IO OpraHi3amiifHO-TIIPaBOBI 3aXOMH INPOTUAIl aJAMIHICTPaTHBHUM
NPaBONOPYIICHHSM, MOB’I3aHUM 3 KODYIILI€I0, MOJMIOHI 0 Takoro 3axony
aJIMIHICTPaTHBHOTO TNPUMYCY, SIK 3armoOiraHHs. Tak, CX0KOI0 BHIA€ThCS X
Mera — npodinakThka ¥ 3amoOiraHHs KOPYNIIHHHUX TIPaBOIOPYILIEHb.
Sk 3axoam 3amobiraHHs (TONEpeKeHHS), TaK 1 OpraHi3aliifHO-TIPaBOBi
3aX0[M 3aCTOCOBYIOTBCS [0 BYMHEHHS TIPABONOPYIICHHA 1 3 HHM
HE [OB’5I3aHi, HAa BIAMIHY Big 3aXOJiB NPHUIHHEHHS [PABOIOPYIICHHS
Ta BIAIOBITAJIBLHOCTI 32 HBOTO.

Came Takuii XapakTep OuX 2-X Pi3HOBHIB 3aX0AiB CTaB NPUYHNHOIO TOTO,
0 B JOCHI/DKEHHSIX YYEHHX HE 3aBXKIW WIEThCS IMPO OpraHizaniiHo-
MPaBOBI 3aXOAM, a PO3IJIAAIOTHCS TUIBKHA 3aXOAHM aIMiHICTPAaTUBHOIO
npumycy. Jlo 3axoiB 3amo0iranHs BKIIOYAIOTHCS W 3aX0/M OpraHizaliiHo-
NPaBOBOroO xapakrepy. JIoIiIbHO BECTH MOBY IPO iCHYBaHHS TPHPIBHEBOCTI
3aXO/iB aJMIHICTPATUBHOTO MPUMYCY — IONEPE/KCHHs, NPHUIUHEHHS W
BiJINIOBIJAJILHOCTI. 3ampOMOHOBAaHI BHIIE 3aXOAM PO3MVITHEMO 5K Pi3HOBHU]
TOTO YH 1HIIIOTO i3 BUILIEHA3BAHUX 3aXO/iB.

Mu BBaxaemo, 1m0 0OCOOIMBOI yBarm NOTpeOye BHU3HAYECHHS 3aXO[iB
HoTIepeKEHHS a/IMIHICTPaTHBHUX KOPYIIIHHKUX MPaBOIOPYLIEHb B OpraHax
JIep>KaBHOI BJIaJM M OpraHax MICIIEBOTO caMmoBpsityBaHHs. Halfuacrimre min
3aX0/laMH aIMIHICTPATUBHOTO IIOTIEPEIKECHHS PO3YMIIOTH [ii YHOBHOBaX-
JKCHHX OpraHiB a0 IMMOCagOBHX 0Ci0, CIPAMOBaHI Ha MPHUMYCOBE 3amo0i-
TaHHs BUKOHAHHS TpoMaJisHaMu 00O0B’S3KiB Tepe]l CyCIiTLCTBOM, 3a0e31e-
YeHHS CYCHUTBbHOI Oe3leKn i T'POMAaJChKOTO MOPSAKY, HEIONMyIICHHS WU
00poThOY 31 CTUXIMHHM JIMXOM, €MiJIeMisiIMH, €Mi300TiAIMA W Ha JIKBiJIaIlito

3 Porynbcpkuii C.C. AIMiHICTPaTHBHO-IIPaBOBi 3aX01 GOPOTHOH 3 KOPYIILIEI0
B YKpaiHi : aBToped. auc. ... kauz. ropus. Hayk. Kuis, 2005. C. 16.
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X Hacniz[KiB4. OT1xe, 3p00MMO BHCHOBOK, IO JTOCITI/KYBaHI 3aX0JH CTAHOB-
JSTh CO0OK0 cUCTeMy (KOMILJICKC) /il YIOBHOBa)KEHUX OpraHiB abo moca-
JIOBUX 0Ci0, CIIPSIMOBAHMX Ha 3a1100iraHHs (Monepe/pKeHHs 1 MpoQiIakTHKY)
BYMHEHHS THMHU YU IHIIMMHU CY0’€KTaMH IIPaBOIIOPYIIEHb, Nepen0adeHunx
rnasoro 13-A KYnAIL

[MporonyemMo Bci agMiHICTPaTUBHO-TIONEPEKYBAIbHI 3aX0IH TOAUIATH
Ha 2 rpynu: a) 3aX0/H, SIKi BPeryJb0BaHi Yi MOBUHHI OYTH BperyJIbOBaHUMHU
Ha HOPMAaTHUBHOMY piBHi (HaIllpuKiIaja, 3a00pOHH, TO3BOJH, II0 BCTAHOBIIIO-
IOTBCSL 3 METOI0 3amoOiraHHs BYMHEHHIO KOPYNIIHHUX [isHb, 30KpeMa
3a00poHa 3afiMaTH TEBHI IMOCAagM TMPOTSATOM BIAMOBIIHOTO CTPOKY);
0) 3axonM, IO HE BPEryIbOBaHI W HE MOXYTh OYTH BpETYJIhOBaHI Ha
HOPMATHBHOMY piBHi, IO SKUX HaJeXaTb, NPUMIPOM, aHTHKOPYIIIIiifHA
OCBiTa if BUXOBaHHSI.

AHani3yro4yu Mepiry Tpymny Ha3BaHUX 3axXOjiB, O0OOB’S3KOBICTh SIKHX
NMOBUHHA OyTH 3aKpillieHa Ha 3aKOHOJaBUOMY piBHI, HArojoCMMO Ha
ICHYBaHHI He TUIBKM Yy TIpaBOBiii JOKTpHHI, a W Yy HaliOHAILHOMY
3aKOHOJIABCTBI ~KpaiH Takoro 3axojly MONEPEeIDKEHHS KOPYIIIHHUX
MPaBOIOPYIICHD, SK CTUMYJIFOBAHHS T0OPOCOBICHOT MOBEIIHKH.

OpHMM 3 THepuMX MDKHAPOJHMX HOPMATHBHO-NIPABOBHUX JOKYMEHTIB,
y KOMY HIIIocs mpo 60poTe0y 3 Kopymieto, ctana Korsennis OOH mpoTu
TpaHCHAIIIOHANBHOT 3M0YMHHOCTI. KpiM TOro, mio med MiKHApOIHHHA aKT
Haka3ye ydacHuWKaMm KOHBeHINi KpHMiHaJi3yBaTH KOPYIIIiIO, BiH MICTHUThH
TaKoXX MOJIOXKEHHS, SIKI CTOCOBHO KOPYIIIii MOXKHa OXapaKTepH3yBaTH SK
npo¢inaktuaHi. 3okpema, y cr. 9 KonBeHmii («3axoay HMpOTH KOPYIIii»)
KOXKHIM JeprkaBi-ydacHHUINl B Tii Mipi, B fAKif me moTpiOHO ¥ BigmoBimae ii
MPaBOBIH CHCTEMi, PONOHYETHCS 3aKPIMUTH 3aKOHOJABYI, aaMiHICTpPaTHBHI
a60 iHmIi eeKTHBHI 3aXOH JJISI CIPHUSIHHS JOOPOCOBICHOCTI, 3aM00IraHHIO 1
BUSIBJICHHIO KOPYIIIii cepes| myOIiYHNX TOCaO0BIIB 1 IS OKapaHHS 3a Hel.

JocmimkyBana KoHBeHIiSI He KOHKPETH3y€ 3a3HA4eHi 3aXONH, 3aJd-
IIal04M 1€ Ha PO3CYJ] HAI[lOHAJhbHUX IPABOBHX CHUCTEM 1 HaIliOHATHLHUX
OpraHiB By, OJHaK caM (aKkT yKa3iBKH Ha HEOOXiAHICTb MPO]ITaKTHIHIX
3aX0/iB € BaroMmMm y OopoTh0i 3 Kopymumiero. Tak, BHKOPHCTOBYBaHHMH
y IbOMY MIDKHApOJHO-TIPAaBOBOMY JOKYMEHTI TEPMiH «CYMIIIHHO» 3HaXo-
JIUTh BiJJOOpa’KeHHS! B YKpPaiHCHKOMY 3aKOHO/ABCTBI, a caM€ B IOJIOXKEHHI
cr. 5 3akony VYkpainm «IIpo nmepxaBHy ciykOy», LIONpaBia, TUIBKH K
000B’s13Kk0Ba BMMOTa JI0 CIIy’KOOBOTO IMOBOJDKEHHS, NPHUYOMY MOPAIBHOTO
HOPSIAKY: «...Jep>KaBHUH CITy>KOOBEIb MMOBUHEH CyMJIIHHO BUKOHYBATH CBOT
ciyx00Bi 000B’s3km». Hespakatounm Ha TOW (akT, IO, Ha ITYMKY SIK
HAYKOBI[iB, TaK i NMPAaKTHKIB, HOPMAaTHBHE 3aKpPIIICHHS BHIIE3a3HAUYCHOTO

4 AnminicrpatuBre mpaso : mimpyumuk / pen. FO.IL Burax, B.M. Tapauryk,
B.B. 3yii. Xapkis : IIpaBo, 2012. 179 c.
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MOJIOKEHHS HE TpHU3BENe 10 JMI€BHX pPe3yJbTaTiB, MU MEPEKOHAaHi, IO
MOKJIAaJeHHs] B MIAIPYHTS OyJab-IKOrO IpPOCYBaHHS O Ciyx0i ¢akTy
CYMJIIHHOTO BHKOH@HHS CITy>KOOBHX 00O0B’sI3KiB (SIK Oe3nocepenHbo BllaCHE
yTPUMaHHS BiJ aJMIHICTPaTUBHHUX KODYMILIHHUX IPaBONOPYIIEHb, TaK
1 TIOBIIOMJIGHHSI TpO peanbHi (AaKTH) MOXKHA BBAXKATH pealli3aliero
MOTIepeDKYBaJIbHUX  3aXOMIB MPOTUAIT MM THOPYIIEHHSM. Y 3B’S3KY
3 HaBEJICHUM IPOIIOHYEMO JIaHy 00CTaBHHY 3aKpilIUTH 3aKOHO/IABYO.

Jlo 3axoniB TOMEpemKCHHS aaMIiHICTPATUBHUX KOPYIIIHHAX TpaBo-
MOPYIICHb B OpraHax IEp>kKaBHOI CIy)KOM Ta B OpraHax MICIIEBOTO CaMo-
BPSITyBaHHS HAJISKUTh TAaKOX IIPOBEJCHHS AHTHUKOPYMLIHHOI EKCIEPTH3H.
AHTHKOpYTIIIifiHA eKCIepTH3a HOPMATHBHO-TIPABOBUX aKTiB (iX TMPOEKTIB)
Mae Micre (GakTHaHO B OUTBIIOCTI AepykaB-wieHiB Opranizarii O0’eHaHUX
Hamiii. Bommowac y neskmx 3apyODKHHX KpaiHaX BOHA 3HIHCHIOETHCS
y HpolLeci IOPUANYHOI eKCIePTH3H TOKYMEHTa, 110 NPOBOJAUTHCS 3a3BHYai
y mapiiaMeHTax nepei 00roBOPEHHSIM 3aKOHOTIPOEKTIB.

3akoHoM VYkpainn «[Ipo 3amo0iraHHs KOpYMIi» 3 METOI BHSBICHHS
B UMHHUAX HOPMATHBHO-IIPABOBHX aKTaX Ta y iX MPOEKTaxX YWMHHHKIB, IO
CIPHSIOTH 200 SIKI MOXKYTb CHPHATH BUMHEHHIO KOPYNIIHHUX MPABOINOPYILIEHb,
nependayeHo PO3pOOICHHS PEKOMEHIAIIM 100 X YCYHEHHS 1 MPOBEICHHS
AHTUKOPYILiHOT ekcrepTu3n. Taka ekcriepT3a 3MiHCHIOEThCs MiHicTep-
CTBOM IOCTHIIIi YKpaiHH. AHTHKOPYIILfHA eKCIIEPTH3a MPOEKTIB HOPMATHBHO-
NPaBOBHMX aKTiB, BHECEHMX Ha po3miin 10 BepxoBHoi Pamn Vkpainm
HAapOJHUMH JEIyTaTaMH YKpaiHH, 3[IHCHIOEThCS KOMITETOM OCTaHHBOI, JIO
mpeAMeTa BiaHHA SKOTO HAICKUTh IMUTAHHA OOPOTHOM 3 KOPYILIHHAMHU
MPaBOMOPYIICHHSIMU. MiHICTepCTBO IOCTHIIT YKpaiHH BH3HA4Ya€ MOPSAOK i
METOJIOJIOTIIO ii TIPOBENIEHHS, & TAKOXK MOPSIOK ONPHITFOIHEHHS il Pe3yNbTaTiB.
OO00B’3K0BIH AHTHKOPYMIIHHIA eKcrepTH3i, 3milcHIOBaHId M MiHicTep-
CTBOM 3TiZHO i3 3aTBEpPKCHUM HUM INOPIYHMM IUIAHOM, IiJUIATAlOTh Yyci
MIPOEKTH HOPMATHUBHO-TIPABOBUX aKTIB, IO BHOCATHCS Ha po3risin Kabinery
MinictpiB Ykpainu. YkazaHa ekcrepTh3a € 000B’S3KOBOIO IIMOJO 3aKOHIB,
akTiB [Ipesunenta # KaGinery MinicTpiB Ykpainn y cdepax: a) mpaB Ta
CBOOO/I JIFOJIMHY 1 TPOMaJIsSTHAHA; 0) MOBHOBAKEHB OPTaHiB JepKaBHOI BIaau i
OpraHiB MICIEBOTO CaMOBDs/IyBaHHs, OCiO, YIIOBHOBa)KEHHX HA BHUKOHAHHS
(byHKLIH nepxaBu abo MICIEBOrO caMOBpSAyBaHHS; B) HaJaHHS aJMiHiCTpa-
TUBHUX TIOCJIYT; T') PO3NOJAUTY W BUTpadaHHs KOIITIB JlepkaBHOrO i MiCILIEBHX
OFOIDKETIB; JT) KOHKYPCHUX (TCHACPHUX) IPOLEITYD.

AHTHKOpYMIIHHA EKCIIepTH3a HOPMATUBHO-IIPABOBHX AaKTiB AEpPKaBHHX
OpraHiB, HOpMaTHBHO-TIPABOBI aKTH SIKMX MiJISATAlOTh JIep KaBHIHM peecTparii,
3OIACHIOETRCS I Jac OcTaHHBOI. BomHodac HarioHanbHE areHTCTBO MOXKE
MPOBAJUTH 32 BJIACHOIO IHIMIATMBOIO W y BCTAHOBICHOMY HHUM TIOPSAKY
AHTUKOPYMIIHHY eKCHEePTHU3y IPOEKTIB HOPMATHBHO-TIPABOBHUX aKTiB, IO
BHOCSTBhCSL Ha po3rsin BepxoBHoi Pagu Ykpainu abo Kabinety MiHictpiB
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VYxpaiaun. Jlns npoBeneHHs HamioHaqbHMM areHTCTBOM aHTHKOPYIIIHHOT
excriepru3n  Kabiner MiHicTpiB YkpaiHM HajcHiIae HOMY HPOEKTH BCIX
HEeoOXiIHUX HOPMAaTHBHO-TIPABOBHX AKTiB. AT€HTCTBO iH(OPMYE BiANOBITHUN
koMiTteT BepxoBHoi Paan abo KaGiner MiHicTpiB YKpaiHU 1po NMpoBEAEHHS
TaKol eKCHEePTU3H TOTO YH IHILOTO IMPOEKTY HOPMATHBHO-IIPABOBOI'O aKTa, IO
€ TiACTaBol0 abo IS NMPHU3YNUHEHHS MPOLEAYypH HOTro po3risigy, abo it
Horo MpUHHATTA, ane Ha cTpok He Menmre 10 mHiB. ['pomanceka paga mpu
HarjioHabHOMY areHTCTBI 3aiy4aeThest 10 3MIHCHEHHS HUM aHTHKOPYIILIHHOT
eKCriepTU3H. 1i pe3ysTaTu B pasi BHSBICHHS YMHHUKIB, IO CHPHSIOTH abo
MOXYTh CIPUSTH BYMHEHHIO KOPYIIIMHUX TIPaBONOPYILIEHb, MHi/UITaI0Th
000B’SI3KOBOMY OTIPIITIONHEHHIO Ha ogiriifHoMy BeOcaiTi IIbOr0 areHTCTBA.
3a iHimiaTHBOO (iI3WMYHMX 0Ci0, TPOMAICHEKUX 00’€IHAHb, IOPUANIHUX OCI0
MOXXE€ MaTd Miclle TPOMajAChbKa AaHTHKOPYIILiifHa eKClepTH3a YHHHUX
HOPMaTUBHO-TIPABOBUX AaKTIB Ta iX MpoekTiB. IIpoBelneHHs eKcrepTH3n
YUHHUX HOPMATHBHO-NIPABOBHX aKTiB Ta iX MPOEKTIB, 8 TAKOXX OIPIIIOJHEHHS
fi pe3ynbTaTiB 3IIHCHIOETBCS 3a PaXyHOK BIANOBIMHMX (I3MYHUX OCI0,
IPOMAJICBKHX 00’€IHaHb, IOPUANYHHUX OCi0 abo IHHIMX JpKepel, He 3a00po-
HEHHUX 3aKOHOJABCTBOM. Pe3ylibTaTW aHTHKOPYMIIHHOT €KCIepTH3H, B TOMY
YHCJTI  TPOMACHKOI, MMiASITal0Th OO0OB’SI3KOBOMY PO3IIISAY CyO’€KTOM
BUiaHHA (IPUAHATTSA) BIAMOBIAHOTO akKTa, HOTO MPABOHACTYITHHKOM a0o
Cy0’€KTOM, JO SKOTO MEPEHIILTH BIAIIOBITHI HOPMOTBOPYI HMOBHOBRKCHHS Y
Til um iHmIA cdepi. HamioHampHEe areHTCTBO NEPIOAWYHO TIEpErysimac
3aKOHOJABCTBO Ha HASBHICTH Y HBbOMY KOPYIIIOTEHHHMX HOpM 1 Hajae
MinicTepcTBy OCTHIIl YKpaiHHW IMpOMO3MWIi Ui iX BKIIOYSHHS /O IUIaHY
MIPOBEJCHHS aHTUKOPYIIIHHOI eKCIePTH3H, MepeadadeHoro 4. 4 1i€i cTarTi.
Jlo 3nilficHeHHs 3a3Hau€HOTO MOHITOpMHTY HarmioHanbHUM areHTCTBOM
MOXYTh 3aJIydaTHCs TPOMAaJIChKi 00’€THAHHSI W HAyKOBI YCTAaHOBH (B TOMY
giuchai ¥ Ha yMOBax Jep)KaBHOTO 3aMOBJICHHS) Ha MiJCTaBi BiIKPUTOTO
KOHKypCy (cT. 55 3Y «IIpo 3anoGiraHHs Kopymmii)’.

[MpoBinHy poib y MexaHi3Mi MPOTUIIT aAMIHICTPATHBHUM KOPYMIIHHUM
MIPaBOIIOPYIIEHHAM BiAITparOTh Taki 3aXOOH, SK JAEKIapyBaHHSA OcoOamu,
SIKi 3TIACHIOIOTE (YHKINI Aep’kaBu abo MICIEBOTO CaMOBPSIYBaHHS, CBOIX
JIOXOMiB, MaifHa, TPOIIOBHX 3000B’S3aHb Ta YPETYIIOBAHHSI KOHQIIKTY
iHTepeciB. € ceHC HArOJIOCHUTH, 0 BU3HAYATIHHUMHE 3aX0/1aMH TTOTIePeKSHHS
aZAMIHICTPaTHBHUX KOPYIIIIHHUX IPABOIOPYIIEHb € CYMITIHHE JeKIIapyBaHHS
CITy’KOOBIISIMH  CBOIX JIOXOJIB Ta [iSUTGHICTh I1HCTHTYTY BpPETYIIIOBAHHS
KOH(QUIIKTY iHTEepeciB Ha JepikaBHil ciyx0i. O3HaueHe BHUCTYNAE BiIOHTTSIM
i peanizalliel0 MPUHLMUIY PO30POCTi  JepKaBHOI  CiIyKOH, 3aX0I0M,
CIPSIMOBAaHUM HE TIJIBKM Ha MONEPEIKEHHs IPOsIBIB aJMiHICTPATUBHUX

3 Ipo 3amoGiranus xopymuii : 3axon Ykpainu Bin 14.10.2014 p. Ne 1700-VIL
URL: http://zakon4.rada.gov.ua/laws/show/1700-18.
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KOPYNLIfHUX TPaBONOpYIIEHb, 4 TAaKOX BarOMHM UYWHHHKOM BUSABJICHHS
HasiBHUX KOPYILIHHUX MPOSIBIB.

MiKHApOAHUI KOJEKC TIIOBEIIHKH JIEp)KaBHHX II0CAJI0BHX  0Ci0
(Pesomroriist  51/59 T'enepambroi  Acambnei Opranizamii  O06’eaHaHUX
Hami#i Bin 12 rpyans 1996 p.) € oaHuM i3 mepHIMX CBITOBUX aHTH-
KOpYIIIHHUX cTaHAapTiB. BoHa nepenbauae, mo nep>kaBHa rmocasosa ocoda
BIZIMOBITHO 710 3aifMAaHOTO CIIy>KOOBOTO TOJIOKEHHS, SIK 1€ J03BOJICHO abo
BUMAaraeTbcsi 3aKOHOM 1 aIMIHICTPaTHUBHHMH MOJOXKEHHAMH, IOBHHHA
oroyonryBaT abo iHGOpPMyBaTH NPO OCOOWCTI aKTWBH U 3000B’sI3aHHA,
a TakoX (M0 MOJKJIMBOCTi) BiJOMOCTi IPO aKTHBH 1 3000B’sA3aHHS, IO
HaJIe)KaTh JYOJIOBIKOBI (200 IpyKWHI) i yTPUMaHIIM.

[IpoananmizyBaBIIM CBITOBHI IIOCBiJ 3allpoBaKEHHS IIPABOBOTO iHCTH-
TyTy OEKJIApyBaHHS IOXOMIB IEpKaBHHUX CIY)KOOBIIB, MIAKPECINMO, IO
B HU3II KpaiH €Bpomny Ha 3aKOHOAABYOMY PIBHI 3apOBaKCHO OOOB’S3KOBE
JICKJIApyBaHHs TIOJapPYHKIB 0CO0aMu, sIKi O0i1MMAarOTh MOJITHYHI MOCAIH,
aBJIeIKMX Jep)kaBaXx yciMa myOmiyHuUMH ciayxOoBusmu. [Ipumipom,
y Iosibiii 000B’I3KOBICTD JIeKJIapyBaHHs TOJIAPYHKIB TiepeadadeHa uist ocio,
sIKi 001IMAarOTh MOJIITUYHI i MicIIeBI BUOOPHI 1OCaIi, B Y TOPIIHHI JJIsI YWICHIB
napnaMmenry, y BemukoOpuranii, Icnanii #f Himeuunni mis uneHiB ypany Ta
oci0, ski oOiiiMaroTh moNiTHYHI Tocamu, B JlaTil mis BeiX IMyONiYHHX
cmykOoBIiB. YwnHOBHUKM y BemmkoOpuranii 3000B’s3aHi JeKIapyBaTH
MOJAPYHKH, BapTICTh SKuMX mepeBumrye 1% Bim ix 3apoOiTHOI IwIaTH;
Himeuyunni — sikmio ix Baprictsh mepeuinye 5000 eBpo; @panmii — Oyab-saKi
TIOAAPYHKH HE3aJIeKHO Bifl IX BapTOCTI .

3 aHasizy MID>KHApOJHOIO JIOCBIY JEKJIApyBaHHs JIOXOMIB IPEICTaBHH-
KaMH JIepKaBHOI cIyK0wu, skuit 3xiticaumn M. IToroperskuii Ta O. Bycon’,
BIZIMIYa€MO CXOXKICTh y TEHJCHIISX 3alPOBa/UKEHHS B PI3HUX KpaiHax LbOTO
IHCTUTYTY TIONEPEKEHHS aJMIHICTPaTUBHHUX KOPYIILIHHUX IIPaBOIOPY-
LIEHb, SIK 1 eSKy NpaBoBy BiaMiHHICTb. Tak, y CLLIA Bumi nocanosi ocoou
BCiX 3-X TIOK BiaaM 3000B’s3aHi MyOJIiYHO AEKIapyBaTu CBOE (hiHAHCOBE
CTaHOBHUIE. SIKIIO BECTH MOBY INPO BHKOHAaBUY BIaxy, TO NPHOIH3HO
20 THC. YMHOBHMKIB BHIIOTO PIiBHSI OXOIUICHI CHCTEMOIO ITyOIigHOTO
JeKITapyBaHHS. Ix JeKIaparii, Mo 3alMOBHIOIOTECS MIOPITHO, MOCTYITHI IS
3aco0iB MacoBoi iH(popmamii i TpoMaackkocTi. Byap-skuit TpoMaisHUH
CIIIA, 3amoBHMBIIM 3asBKYy BCTAHOBIIEHOTO 3pa3ka (B sKiif, 30KpeMa, BiH

8 OpepxaHHs MOZAPYHKIB 0COGAMH, YIOBHOBAXCHIMH HA BHKOHAHHS (YHKLii
nepkaBd abo MICIEBOTO CaMOBpSAyBaHHs @ po3’sicHeHHs MiHicTepcTBa FOCTHIIT
Vxpainu Bix 28.07.2011 p. URL: http://zakon2.rada.gov.ua/laws/show/n0053323—11.

Ioropeupkuit M., Bycor O. YgockoHaneHHS MeXaHI3My JAEKIapyBaHHS
JIOXOJIB Ta BHAATKIB 0Ci0, yMOBHOBa)KCHUX HA BHKOHAHHS (YHKILIH NepkaBH, Ta
4IeHIB iX ciMel SK OJMH i3 YMHHHKIB 3HIKEHHS PIBHS Kopynuii B YkpaiHu. Bicnux
Hayionanvnoi akademii npoxypamypu Yxpainu. 2009. Ne 2. C. 88-89.
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3000B’A3y€THCSI HE BUKOPHUCTOBYBATH OTPUMaHi JTaHi y MPOTHU3aKOHHUX a0o
KOMEpUIHHMX ILIJsIX), MOXKE OTPUMATH KOMilo Aekiapauii Oyab-sKoro
MOCa/IOBIS, HAa SIKOTO IOIIMPIOETHCS IyOJIiYHA CHUCTEMa JeKJIapyBaHHS,
MOYMHAIOYM 3 mpe3uzeHTa Kpainu. [Ipu npomy, Koo odcar nexnaparii He
nepeBuitye 333 CTOPIHOK, ii KOIiI0 rPOMaAsSHUH OTPUMYE OE3KOIITOBHO.

[MapanenbHO icCHye ¥ iHIIA cuUCTeMa JEKJIAapyBaHHS — KOH]iIeHLiiiHa,
NpU3Ha4YeHa /Uil IOCAAOBIB, SIKI MPAIOIOTh y TaK 3BaHUX YYTJIMBUX
ctepax, K, HAMPUKIA, Aep>KaBHI KOHTPAKTH, 3aKyIIBIIi, TPAHTH I JTIeH3ii.
3MicT BIiZOMOCTEH, IO HEKIAPYIOTHCS CIY>KOOBIIMH i€l CHCTEMH,
3aKpUTHH I TPOMAJCHKOCTI, IOCTYNHHUH JIMIIE TEBHUM JEp>KaBHAM
opraHam. Jlo aMepHWKaHCHKOI Jekjapallii, Ha BiOMiHy BiJ BITYM3HSIHOI,
HE BHOCHUTBCSI 3apoOiTHa IuiaTa CioykO00BIf. MeTa Takoro IOKyMEHTa —
3aCBIQUUTH IOXOAM 1032 OCHOBHUM MICIIeM POOOTH. Y MiACYMKY, SIKIIO
3 aMEpPHKaHCBhKOI JAeKjiapalii MoOXKHa Ji3HaTHCs, SKUM € (iHaHcoBe
CTaHOBHUIILE CIYXKOOBI[SI, AKi BiH Mae noxoau (KpiM 3apoOiTHOI IjiaTh), TO
3 YKpaiHChKOi — MaKCUMyM TOTO, CKUIbKH OQILIHHO 3apo0Iisie JepikKCiyxk-
OoBellb, SIKy HOMY BHIUIATHJIM MaTepiajibHy JOIOMOTY 1 10 B IPHHIMII €
B HBOI'O 3 TOTO, IO MOXE MPUHOCHTU SKiCh muBifeHIu. [Ipo peanbHe X
(hiHaHCOBE CTAHOBHIIE JIEPIKABHOTO CIYkKOOBIIS Ta HOTro ciM’i 3 yKpaiHChKOT
JeKTaparii Ji3HATHCST HEMOKIIHBO.

®dinaHcOBa TeEpeBipKa Jep)KaBHUX CITYKOOBIIB 3IIHCHIOETBCS TaKOXK
y KpaiHaX CBiTy 3 pi3HUM pPO3BHTKOM 5K €KOHOMIKH, TaK i MpaBOBOi cdepu
(AnGanist, Aprentuna, Jlatsis, Pymynis, CLLA, ®panmis ta in.). Hanpukan,
B Anbanii 10 xBitast 2003 p. npuitasato 3akoH «[Ipo momaHHs Aexnapaniii Ta
ayauT MaiiHa, (hiHaHCOBHX 3000B’s3aHb 0ci0, 0OpaHMX Ha BUOOPHI mocaau, Ta
OKpEeMHUX JIep)KaBHUX CIYyXOOBIIiB». BiOmoBiZHO 10 HBOTO JAeKIapariii
3000B’s3aHi MOAABaTH BUII JEpkKaBHI MOCAJOBI, AEp>KaBHI CIyKOOBII H
MoCcasioBi 0cOOM OpraHiB MICIIEBOTO CaMOBPAAYBaHHS, CYIUli, HPOKYpPOPH,
BHUKOHaBYi odilepy BCiX PiBHIB 1 KEPIBHUKU aKI[IOHEPHUX KOMIIAHIH, y SKUX
neprkaBi HanexuTh noHaa 50% cTaTyTHOro Kamitairy. BimoMocTi, HaBeeHi B
JIeKJIapalisx, mepeBipsie ['ooBHa iHCIIEKIIs 3 TUTaHb JEKIapyBaHHS W ayIuTy
MaliHa. Y PymyHil nopsmok 3milicHeHHs (PiHAHCOBOTO KOHTPOJIIO 0Ci0,
YIIOBHOBa)KCHUX Ha BUKOHAHHS (PyHKIIIH epkaBH, 3aKkpiruieHo B 3akoHi «[Ipo
HamioHanbHy aHTHKOPYNLIHHY areHmito», 3rifHo 3 sSKuUM (K 1 B AnbaHii)
iH(opMallifo Mpo MaliHO TOJAI0Th, KPiM JIEp)KaBHUX CITY’KOOBLIIB 1 110Ca/10BUX
0ci0 MICIIEBOTO CaMOBpsIyBaHHS, TPOKYPOPH, CYAJIl Ta X HOMIYHHUKH,
CHemialbHAN, JOTIOMDKHHMK TepcoHal CyAiB 1 TPOKypaTyp. 3a3HadeHi
BIZIOMOCTi HAaIpaBIAIOTECS 10 HarioHanpHO! aHTHKOPYNIIKHOI areHIi,
110 KOHTPOJTIOE CBOEYACHICTD 1X MOAAHHS.

Ha mHamory nymKy, CyTh aHTHKOPYNIIWHOTO JEKIapyBaHHS IIOJSTae
Y BHpIIICHH] 2-X OCHOBHUX 3aBJIaHb: a) BISBUTH, TaK O MOBHUTH, iHIHUKATOPH
KOpynuii — (aKTH, 110 CBIAYATH PO MOMKIIMBE BUMHEHHS [I0CAT0BOIO 0COO0I0
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aJIMiHICTPATUBHOTO KOPYIIIHHOTO TPaBOMOPYIIEHHSI; 0) BUSBUTH KOHQIIKT
iHTepeciB — CHTyalilo, 3a SKOI OCOOMCTI iHTepecH MOCafoBLSI MOXYTh
MIPU3BECTH /10 HEOO €KTHBHOTO BUKOHAHHS HUM CBOiX CIIy>KOOBHX 000B’SI3KIB.
VY nopanbmomy y 3B’s3Ky 3 UHCJICHHUMH JUCKYCISIMU II0J0 3MicTy i opmu
Jeknapauii, iHdopmarii, sika Majga HEl OXOILUIIOBATHCS, CIIOPIB CTOCOBHO
OKPECJICHHS KOJIa 0Ci0, sIKi MOBHUHHI HaJaBaTH TakKi BIIOMOCTI, opma IbOro
JIOKyMEHTa Ha 3aKOHOJJABYOMY PiBHI 3a3HaJa 3MiH.

Ha cporommi 3akonom VYkpainm «IIpo 3amoOiraHHs Kopymmii» mepen-
0aueHO O0OB’SI3KOBICTh ACKIAPYBAHHS OXOMAIB 0CO0AMH, YIIOBHOBAXCHUMH
Ha BUKOHaHHS (PYHKIIN Jep)KaBH Ta MICIIEBOTO CaMOBpsAyBaHHS. BomHodac
BHUIIIE3a3HAYCHI 0COOM, SIKi IPUITAHSIOTH AiSUTBHICTB, TTOB’3aHy 3 BHKOHAHHIM
GYHKIIH gepkaBu ab0 MICIIEBOTO CaMOBPSIYBAaHHSI, IONAIOTH JEKIAPAIliio
oco0u, YIMOBHOBa)KEHOI Ha BUKOHAHHA (YHKIIH AepkaBu ab0 MIiCIIEBOTO
CaMOBpSITyBaHHs, 32 MEPioJl, HEC OXOIJICHHUI paHillle MOJJAaHUMH JCKIIapaIlisiMu.
Oco0u, sIKi TPUIMUHWIN JiSUTbHICTH, ITOB’SI3aHY 3 BHMKOHAHHSIM (QYHKINH
JepkaBd abo MICLIEBOTO CaMOBpSAyBaHHs, 3000B’s3aHI HACTYITHOTO POKY
ITCJIsl PUIMHEHHS AiSUIBHOCTI 1T0JJaBaTH B YCTAHOBJICHOMY 3aKOHOM TOPSIKY
JICKJIApAIif0 0COOM, YITOBHOBAXCHOI Ha BHKOHAHHS (DYHKINHA IepxkaBu abo
MICIIEBOTO CaMOBpSAyBaHHs, 3a MuHyIui pik. Ocoba, sKka MpeTeHaye
Ha 3afHATTS BKa3aHOI T0Ca/, 10 IPH3HAUCHHS a00 0OpaHHs Ha TaKy Mocany
[OfIa€ B YCTaHOBJIEHOMY ILMM 3aKOHOM HOPSAKY JAeKiapamilo ocolwu,
VIIOBHOB)KCHOT Ha BHUKOHAHHSA (YHKIHA JepkaBu ab0 MiCIICBOTO CaMo-
BPSAYBAHHS, 32 MUHYJIWH piK. Y BHUNAAKy BUSBICHHS Cy0’€KTOM IeKiapy-
BaHHS TIOMHIJIOK Yy TIOZaHiii Hero nekiapanii HarioHansHe areHTCTBO
3a MICHhMOBHM 3BEPHEHHAM Ili€i 0cOOM HaJgae MOXIIMBICTH IX BHUIIPABHUTH.
Mu MOBHICTIO MATPUMYEMO JaHHWK 3aXiJ] 3 OISy Ha HOro CIPSIMOBaHICTh —
MIPO30PICTh JAEPKaBHOT i MyHIIIUTIATIBHOI CITyKOu.

3rigHo 3 monokeHHsIMH 3akoHy YkpaiHu «[Ipo 3amoOiraHHs KOpymmii»
JI0 BiIOMOCTEH, sKi MOTPpeOyITh 000B’S3KOBOTO JCKJIAPYBAHHS, HAICKHUTH
iH(hOopMAIIis 0/0:

— oTpuMaHuX (HapaxOBaHUX) IOXOJIB, y TOMY YHWCIi JOXOHIB Y BHII
3apo0ITHOT TUIATH (TPOIIOBOrO 3a0e3MeYeHHs), SK 32 OCHOBHUM MicCIieM
po0oTH, Tak i 3a CYMICHHIITBOM, TOHOPApPIB, TUBIJACHIIB, BiICOTKIB, POSUITI,
CTpaxOBUX BHUILIAT, OJIArOIHOT TOMIOMOTH, TICHCIT, JIOXOIiB BiJl BIMYYKCHHS
LIHHUX HarnepiB 1 KOPHOPAaTUBHUX IIpaB, MOAAPYHKIB Ta IHIIMX JOXOJIB
(m. 7 4. 1 cT. 46);

— HasBHUX TPOIIOBHX AaKTHWBIB, Y TOMY YHCIi TOTiBKOBHX KOIITIB,
KOIITIiB, pO3MIIIeHNX Ha OaHKIBCHKMUX pPaxyHKaX, BHECKIB /0 KpEIUTHUX
CIUTOK Ta iHMNX HEOAHKIBCHKUX (PIHAHCOBHX YCTaHOB, KOIUTH, IO3WYCHI
TpeTiM ocobaM, a TaKoX aKTUBH y JOPOTOIIHHHUX (OaHKIBCHKHMX) MeTalax
(. 8 4.1 cr. 46);
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— (iHaHCOBHUX 3000B’3aHb, Y TOMY YHCIIi OTPUMAHUX KPEIUTIB, MO3WK,
3000B’513aHb 32 JIOTOBOPAaMHU JII3UHTY, PO3MIpY CIUIAYE€HHUX KOIITIB B PaXyHOK
OCHOBHOI CyMH MO3MKH (KpPEeOuTy) W BIJCOTKIB 3a IO3HMKOIO (KpeAHUTOM),
3000B’513aHb 3a JIOTOBOpAaMM CTpaxyBaHHs I HeJep>KaBHOTO IEHCIHHOTro
3a0e3neueHHs, KOMITIB, MO3UYCHUX 1HIIUM ocobam (1. 9 4. 1 cT. 46).

BopHouac 3i 3MicTy MojoeHb IyHKTIB 7-9 4. 1 cr. 46 nporo 3akoHy
MOXEMO 3pOOMTH BHCHOBOK, 1[0 BUMOTa HaJaHHs HaBejeHoi iHpopmaril
MIOMIMPIOEThCA BUKJIFOUHO Ha Cy0’€KTa IEKIapyBaHHS W HisIK HE CTOCYETHCSA
IHIIMX YJI€HIB HOro ciMm’i, 0 BOAYaeThbCs HEIOLUIBHUM. TakuM YHHOM,
3aKOHOJABENb BH3HAYMB HEOOXINHICTh JAEKIapyBaHHS BHIIE3a3HAYCHOI
iHpopMmanii BUKIIOYHO CaMUM JEKIApaHTOM, 3aJMIIMBIIN 11032 YyBaroko
MOJJIMBICTh 3IIHCHEHHS HUM KOPYIIIHHUX TPOSBIB dYepe3 IHIMHUX Ocio,
30KpeMa dyepe3 WICHIB CiM i

3 ormsmy Ha caMy CyTh IHCTHTYTY JAEKJIapyBaHHS NpPU BiJoOpaKeHHI
JIEpXKaBHUM  CJTY’)KOOBIIEM TIPO30POCTI CBOEI MisIIBHOCTI HEOOXiMHUM €
BKJTFOUCHHS JI0 JICKJIapallii BiJOMOCTEH 1I0/10:

— oTpuMaHuX (HapaxOBaHUX) JOXOJIB, Yy TOMY YHCII NOXOMIB Y BH[II
3apo0iTHOT mIaTu (TPOIIOBOTO 3a0E3MEUYCHHS), OTPUMAHUX K 33 OCHOBHHM
MicieM poOOTH, TaK i 32 CyMiCHUIITBOM, TOHOPApiB, TUBIACHIIB, BiICOTKIB,
POSIITi, CTPaXOBUX BHIUIAT, ONAroiifHOI JOMOMOTH, IEHCIl, MOXOMIIB Bix
BiUy’)KEHHS [IHHUX ITallepiB i KOPIOPATUBHUX IPaB, MOJAPYHKIB Ta 1HIITNX
JIOXO/IiB, O/IEPKAHUX SIK 0OCOOMCTO JEKIIApaHTOM, TaK 1 WICHaMH HOro cim’T;

— HasBHUX TPOIIOBHX AaKTHBIB, Y TOMY YHCIi TOTIBKOBHUX KOIITIB,
KOIITIB, pO3MIIICHNX Ha OaHKIBCHKUX pPaxyHKaX, BHECKIB IO KpPEIUTHUX
CIIUIOK Ta iHIINX HeOAaHKIBCHKUX (PIHAHCOBHX YCTAHOB, KOIUTIB, IIO3UYECHUX
TpeTiM ocobam, a TAKOXK aKTHUBIB y JOPOTOIIIHHKUX (OaHKIBCHKHX) MeTaax sK
0COOMCTO B HBOTO, TaK 1 B WICHIB HOro ciM’i;

— (QinaHCOBHX 3000B’S3aHb, Y TOMY YHCJi OTPUMAHUX KPEIWTIB, MO3MWK,
3000B’s13aHHS 32 JJOTOBOPAMH JI3HWHTY, PO3MIpY CIUIAUYCHHX KOIITiB B PaXyHOK
OCHOBHOI CyMH TMO3WKH (KpeOuTy) W BiJCOTKIB 3a IO3HMKOIO (KpEeAUTOM),
3000B’s13aHb 32 JOTOBOPAaMH CTpaxXyBaHHS i HEEep)KaBHOTO MEHCIHHOro 3a0e3-
MeYEHHsI, KOIITIB, O3UYEHUX SIK HUM OCOOMCTO, TakK 1 WiICHaMH HOTro Cim’i.

[MutanHst nexyapyBaHHS y IIPaBOBIM NOKTPHHI Mae CBOIO creruQiky,
npudomy npobiemuy. Tak, B. Tpenak mopymiye nutaHHs Opaky MeXaHi3My
3aIlOBHEHHS JeKJapallii CTOCOBHO WICHIB CiM’1 JeKiapaHta y BHIAIKy
HEMOXIIMBOCTI HaJaHHA TIOBHOI JOCTOBipHOI iH(popMarii. BiH BBaxkae, 1o
JIOTIYHUM BHUJIAETBCS BITHECEHHS N0 WICHIB ciM’i 0aTbKiB JIeKJIapaHTa,
BIIOMOCTI TIPO JOXOJM SIKHX OOOB’SI3KOBO Tpeda 3a3HAUMTH B JCKIapallii,
HAaBITh SKIIO BOHH HE MPOKUBAIOTH pa3oM 3 HUM. OHaK y 1iii cuTyaii BapTo
3Ba)KaTW Ha Te€, L0 JCKJIApAaHT, HPHMIpoM, MOXe IepeOyBaTH y MOTaHWX
BigHOCHHAX 3 OaTbkaMi a00 BOHH IPOXXHUBAIOTH 32 KOPIOHOM, a 0cO0y 3aKOH
3000B’s3y€e BKa3aTH B AeKiapamnii BCi iX JOXOAM 3a MHUHYNIUI pik. 3 orismy
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Ha Ii 0OOCTaBUHU BYCHHUH TMPOIIOHYE 3aKOHOAABUYO 3aKPIMHUTH BHITAIKH, KOJH
JI0Xo/M OaThKiB y JeKsiapanii MOKHa He BKazyBaTH. Lle Moxke crocyBatucs i
MEBHUX IHIIMX KaTeropidi poauyiB 4m OJM3bKUX OCIO JeKiiapaHTa. 3aKOH Mae
BPaxOBYBaTH SIK XHTTEBI CUTYyallil, 32 IKUX OCTaHHIH 00’€KTHBHO HE B 3MO31
BiZIOOpa3uTH B JEKapallii JOXOAW W BUTPATH TaKUX OCi0, Tak i OCOOMCTI
npaBa OCTaHHIX. JlexiapyBaHHs, Ha JYMKY HayKOBLIS, MOXeE 31HCHIOBaTHCS
B HI)KYEHABEICHOMY TOpsAKY. Y Aeknapaunii ocoba 3a3Hayae, 10 BOHA
HE MATPUMYE 3B’ A3KiB 31 cBOIMH OaThKaMH a00 1HIITY IPUIHHY, 3 IKOI BOHA HE
MOX€ BKa3aTH X IOXOIM, U MMofa€e LEH TOKyMEHT YNOBHOBaKCHOMY IIif-
po3mimy, 000B’ 30K SKOTO — BCTAHOBHTH, UM BiIOBIIA€ MIHCHOCTI caM (axT
HEMOXJIMBOCTI OTPHMAaHHS BiZJOMOCTEH PO IOXOIM OaTbKiB. Y BHUITAAKY
MATBEpKEHHS IHOTO (DaKTy BiH Ma€ CaMOCTIHHO NIISIXOM HaICHIIaHHS
3amUTy BUTPEOYBaTH B JACPKaBHUX OpraHaX BiOMOCTI Ipo JoXOomu OaTbKiB
JIeKJIapaHTa i TOJIy4MUTH iX JI0 ):[emapauii‘g.

Mu Tex HaroJonIlyeMO Ha HEJOCKOHAJIOCTI MeXaHi3My JeKIapyBaHHS
JIep)KaBHUMU CITYOOBILSIMH CBOIX J0XOJiB. Tak, HE3pO3yMiIUM BHIA€THCA
BPETYJIIOBAaHHS NMPOOJIEMH, KOJIM CaAMOMY JIEKJIApaHTOBI uepe3 Ti YW iHII
MPUYMHA HEBiZloMa iHPOpMaIlis PO MaitHO, J0XOAU i 3000B’sI3aHHS YICHIB
Horo ciM’i 3 orysAy Ha Te, IO Taka CUTYallis MOXKe MPU3BECTH 10 HaJlaHHS
HUM HEIMOBHOI a00 HEIOCTOBIpHOI iH(OpMamii, III0 CTBOPUTH NPUUHUHY
aIMiHICTPATHBHOTO KOPYIIIIHOTO PaBOIIOPYIICHHS.

Mu BBaXkaeMo, II0 HPOLELypa ONPUIIOAHEHHS BiTOMOCTEH AEKIapaHTIB
HE TUTBKH € TIO3UTUBHUM HANPSIMKOM aHTHKOPYIIIHHOI ITONITHKA JepKABH,
a W BigoOpakae CyTh 3IiliCHEHHS Her0 (iHAHCOBOTO KOHTpoOiro. Take
OIIPWJIIOTHEHHSI BUCTYIa€ KaTErOpi€l0 Mi3BITHOCTI JEpKaBHUX CIIY)KOOBIIIB
nepes CyCIiJIbcTBOM, Tak OM MOBHTH, CIIPHSIE TIPO30POCTI I€PHKABHOI BIIaIH.
Ocp YoMy IIe pa3 HAroJIOIIyEMO Ha OOOB’SI3KOBOMY OMNPHJIIOAHEHHI TaKUX
BIZIOMOCTEH y BIANOBIAHOMY JKEpedi, 3arajisHOAOCTYITHOMY JUIsi KOKHOTO
MepeciyHoOro TrpoMajsIHMHA (HANpHKIAL, y BIANOBIIHOMY peecTpi abo Ha
caiiTi, 03HaHOMUBIIKCH 3 SIKMM, KOXKHA 3alliKaBjieHa 0coba MOXKe MepeBipUTH
Halle’)kHe W CyMIIIHHE BHUKOHAHHS 0CO0aMH BBIpEHHX IM JAepKaBoro
CITy’k0OBHX IMOBHOBA)XECHB, YCTAHOBUTH (DaKT IMPO30POCTi y iX IisX).

VYV nmeskux KpaiHax Taka TO3WIIS HE € MpPUHHATHOIO, a iHdopmaris,
MPE/ICTAaBIICHA ep KaBHIMH W MYHIIUIATEHUMHA CIY>KOOBIISIMH, Ma€ KOH(]i-
NEHIIMHAN XapakTep. YKpail XWOHUM BBaKa€MO TaKUi Minmxin, 0o mocrae
IIUTaHHS B TAakOMy BHIAIKy INpO TNPHYMHHICTD HEMOXKIMBOCTI BUIHBHOTO
OTIPUJIIOTHEHHS BIIOMOCTEH, ajKe I SK CHPHUYMHIOE 3HEBIPY CYCIIBCTBA
Yy IPO30POCTi  JIEpPKaBHOI BIagW B3arajgi, TaK 1 CIYXUTh JOJATKOBUM
YUHHUAKOM I10/1a41 MO>KJIMBO1 HETIPaBIMBO1 iH(pOopMaIlii JeKIapaHTOM.

¥ Tpenax B. Jlesiki npoGneMu 3aCTOCYBAaHHS OKPEMHX HOPM AHTHKOPYIIIHOrO
3aKOHOJABCTBA. lIpoTHmis Kopymmii y mHpuBaTHO-IpaBOBilt cdepi. Bicuux
Hayionanvnoi akademii npoxypamypu Yrpainu.2013. Ne 4. C. 85.
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OTxe, MPO30PICTh caMe OPTaHiB BIAJM Ta iX YNpaBIiHHI Ta iX MiA3BIT-
HICTb CYCHUIBCTBY IIOBHHHI OyTH O0OOB’SI3KOBOIO yMOBOIO IIO/IOJIAHHS
KOPYIIIII.

B Vkpaini 3akoHOIABUO 3aKpilUICHO MPOLEAYPY ONPHIIOJAHEHHS
JIeKJIapalii, mojaHux 10 €IMHOTrO AEPKaBHOTO PEECTpy JAeKiaparii, ocio,
YIIOBHOBXGHUX Ha BHUKOHAaHHS (QYyHKUiH gepkaBu abo MicueBoro
CaMOBpsAYBaHHS, 110 hopMyeThCs i BeaeThcsl HalioHanbHIM areHTCTBOM.

HaBemeni B pmexmapariii BiZOMOCTI IIOAO peecTpaliifHOro HoMmepa
00MKOBOI KapTKW IDIaTHWKA TIOJATKiB abo cepii W HOMepa macropTa
rpoMaisHiHA YKpaiHW, a Tako)K MicUs NMPOXXHMBAHHS I JaTW HapOKEHHS
¢i3nuHEX 0ci0, MOM0 SKUX 3a3Ha4vaeThes iH(opMalis B MbOMY IOKYyMEHTI,
MICIIe3HaXO/UKEHHSI 00’€KTiB, Ha3BaHMX Yy HBOMY, € iHpopMmariero 3 oOme-
KCHHUM JIOCTYIIOM Ta HE Mi[UIATaloTh BiOOpaK€HHIO Y BIIKPUTOMY JOCTYIIL.
Indopmariis mpo ocoby B €aMHOMY JAEpKABHOMY PEECTpi AeKapaiiii ocio,
YIIOBHOBKCHUX HAa BHMKOHAHHS (YHKILIM jaepkaBH ad0 MICLEBOrO camo-
BpsIyBaHHs, 30epiracThbcsi YIPOAOBK BCHOTO Yacy BHKOHaHHS IIIEI0 0COOOI0
¢byHKUiil aepxkaBu abo MICLEBOrO CaMOBpSIYBaHHs, a TaKOX YIPOIOBIK
5-TM pOKIB miCJisl TPUNHMHEHHS BUKOHAHHA HEK 3a3HadeHHX (QyHKIH,
KpiM OCTaHHBOI JeKIapallii, Ho1aHoi 0co001o, siKa 30epiraeTbesi 6e3CTPOKOBO.

3aKoHOIaBYO CHOTOHI TepeadadeHo Takoxk Tol (akt, mo HamionamsHe
areHTCTBO CTOCOBHO JEKJIapalii, MOJaHWX CyO0 €KTaMHu JeKJIapyBaHHS,
NIPOBAJUTH MEBHI BUIX KOHTPOJIO, a caMe: a) 00 CBOEYACHOCTI MOJAHHS,
0) 00 MPaBMIILHOCTI Ta MOBHOTH 3allOBHCHHS 1 B) JIOTIYHUHN Ta apudme-
TUYHUH KOHTPOJb (cT. 48 3akony Ykpainn «IIpo 3anobiranHs KOpymIiin).

PosrnsiHeMO BUIM KOHTPOJIIO JeTajibHille. Tak, KOHTPOJb IOJO CBOE-
YaCHOCTI IOJIaHHS JeKJIaparii 3MIHCHIOEThCS IPOTAToM 15 pobounx JHIB 3 THS,
y AKUH 1eff TOKyMEHT MOBMHEH OYyTH NMOJaHWH y JepkKaBHI OpPraHH, OpraHH
BiIagu ABTOHOMHOI PecmyOumiku KprM, opranm MiciieBOro caMoBpSTyBaHHS.
IOpunnaHi 0ocobr myOigHOTO MpaBa 3000B’s3aHi BOPOJIOBK 7 poOOYMX THIB
iHpopMmyBatr HamioHanbHE areHTCTBO MPO MPUIMHEHHS NPAIFOI0YAMH B HUX
cy0’eKTaMH JIeKJIapyBaHHS MisUIbHOCTI, NOB’S3aHOI 3 BHUKOHAHHSIM (YHKIN
JieprkaBy ab0 MICLIEBOTO CaMOBPSITyBaHHs. SIKIO 3a pe3yJabTaTaMy KOHTPOJIIO
BCTAHOBJIEHO, 110 CYO’€KT JeKiIapyBaHHs He IMOjaB Jekiapalii, HauionanabHe
areHTCTBO IIMCbMOBO MOBIJIOMIISE 1110 0cO0Y Mpo (aKT HEIoJaHHs AeKIapartii,
a 3a3HaueHui cy0’ekT Mae mporsiroM 10 JHIB 3 JHS OTPMMaHHS TaKoro
TOBIIOMJICHHS TIOJaTH JICKJIApallil0 y BH3HAYEHOMY 3aKOHOM IODPSIKY.
OpnoyacHo HarrioHanpHe areHTCTBO IMMCEMOBO  CHOBIae Tpo  (akxT
HETIOAAHHS JeKiaparii KepiBHMKAa [Eep>KaBHOTO OpraHy, OpraHy BIaiu
ABtoHOMHOi PecrmyOmikum Kpum, oprany MicmeBOro camoBpsITyBaHHS, iX
amapar, IpUINYHy 0co0y IyOJiYHOTO TpaBa, B SIKOMY IPAIfO€ BiATIOBIIHUMA
Cy0’€KT JEKIapyBaHHS, 1 CIEHialbHO YHOBHOB&XKEHI CyO’€KTH Yy cdepi
npotuAii kopynuii (cT. 49 3a3HaueHoro 3aKkoHy).
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Ha mnamy ayMKy, HE LIKOM BH3HAYCHHM 3alHIIA€TBCS MEXaHI3M
MIOBTOPHOTO TIOJIaHHS JieKyapalii. Y BHIIEHa3BaHOMY 3aKOHI 3aKpiIluICHO
CTPOK MOBTOpHOro mojanHs — 10 gHiB. Y TOH JXe Yac HEe BHU3HAYCHO
CHUTYyaIlil0, 32 KO CY0’€KT, MalOuu MOBa)KHI NPUYNHH, HE MOXE IPOTITOM
MIEBHOT'O CTPOKY 3/iHCHUTH MOBTOpHE TojaHHs abo B3araji JaHa ocoba He
Oyzie CHOBIIIEHOIO MPO BUMOTY TOBTOPHOTO NOAaHHA. BuHHMKae nuTaHHS
PO 3IiHCHEHHS MEXaHi3My MPUTITHCHHS TaKUX 0Ci0 70 BiNOBIMAIBHOCTI 1
B3araJji JOLIIBHOCTI OCTAHHBOTO.

3a3HavaeMo, IO IMTOBHA MepeBipKa AeKiaparlil BiZOyBaeThCS IPOTATOM
90 nmiB 3 mgHA 11 momaHHA. BoHa monsrae y 3’sCyBaHHI JOCTOBIpHOCTI
3aJIeKJIApOBAaHMUX BiOMOCTEH, TOYHOCTI OLIHEHHS 3aJICKJIapOBAaHUX aKTHBIB,
MepeBipIi Ha HasIBHICTh KOH(QIIKTY iHTEpeciB Ta O3HAK HE3aKOHHOTO
30arageHHs. OOOB’S3KOBiff TOBHIM IepeBipIl MiUIATAIOTh AEKIapariii:
a) cayk00BHX 0Ci0, sKi 3aliMarOTh BIAMOBIAaIbHE ¥ OCOOJIMBO BIIIMOBI-
JlalibHE TIOJIOKEHHS; 0) CyO0’€KTiB JAEKJIapyBaHHs, sIKi 3aiiMaloTh MOCajH,
NOB’sI3aHI 3 BHCOKMM DIBHEM KOPYNUIHHMX PHU3UKIB, IIEPENIK SIKHX
3aTBEPHKYEThCs HallioHaIbHIM areHTCTBOM; B) IHIIMX CYO €KTIB JCKIapy-
BaHHs B pa3i BUSIBJIICHHs y iX JieKJapallisix HEBIANOBIIHOCTEH 3a pe3yiib-
TaTaMH JIOTIYHOro W apudMEeTHYHOro KOHTpoJr. HalioHanbHe areHTCTBO
MIPOBAIUTH IOBHY TEPEBIPKY JEKJIApallii, a TAKOXK iH(popMaIii, Ka mipsrae
BiJOOpaXCHHIO B NICKJIApallii, 010 WICHIB ciM’1 cy0’€KTa ACKIapyBaHHI.
ITpn BcTaHOBIIEHHI 32 pe3yNbTaTaMU TAKHUX IIEPEBIPOK BIIOUTTS B IOMY
JIOKyMEHTI HEIOCTOBIpHHMX Bimomocteil HarionanbHe areHTCTBO IHCHMOBO
MOBLIOMJISIE TIPO II¢ KEpiBHUKA BiANOBIJHOTO JEPXKABHOTO OpraHy, OpTaHy
Biaxu ABToHOMHOI PecrryOmixu Kpum, oprany MicrieBoro caMoBpsAyBaHHS,
ix amapary, IOpUIMYHOI 0cOOM MyOJIiYHOTO MpaBa, A€ MPAIIOE BiIMOBITHUH
cy0’eKT HeKiIapyBaHHS, 1 CIELiaIbHO YHOBHOBaXXEHOTO cy0’ekta y cdepi
npoTuii Kopymiii (cT. 50 po3rasgyBaHoro 3aKoHY).

HeoOXximHuM e1eMeHTOM aJMiHiCTPaTHBHO-TIPABOBOTO MEXaHi3My TPOTHIIi
aJIMIHICTPaTHBHAM KOPYIIIHHAM TIPaBOTIOPYIIEHHSAM € SIK BPETYJIOBaHHSI
KOH(JIKTIB iHTEpECIB Ha Jiep>KaBHIl CIy>k0i, Tak 1 Oe3rocepetHe TOCIiKEHHS
NIUTaHHS BH3HAUCHHS camoi nediHimii KaTteropii «KOHQUIKT iHTEpeciB».
[Migxpecnumo, IO JOKTpUHAIBHE # 3aKOHOJaBYe OadeHHs wi€i mpobiaemMu
OararorpanHe. 3apa3 3aKOHOAABElb, MAlOYM HAa METI HE/IOIYIIEHHs
Jie30praHizanii neBHoi cycrniibHOI cepu IisUIBHOCTI, 3aKpiNKuB Oe3noceperHe
BH3HAUCHHS TIOHATTS «KOH(IIKT iHTEpeciBy y HU3LI 3aKOHOABUMX aKTiB. oro
nediHimifo SK CyNMepeyHiCTh MDK OCOOMCTHMH iHTepecaMH afBoOKata i Horo
npodeciiHUMH TIpaBaMH 1 0OOB’S3KaMHM, HAsSBHICTH SIKOI MOXKE BIUTMHYTH Ha
00’€KTMBHICTh a00 HEYNepemKEHICTh IIiJ9ac BHKOHAHHS HHUMH CBOIX
npodeciitHnX 0OOB’S3KIB, a TAKOK HA BYMHEHHS UM HEBUMHEHHS HAM [ Y
Tporieci 3iHCHEHHS aIBOKATCHKOI JiSUTFHOCTI, MiCTUTh 3akoH Ykpainu «IIpo
aJIBOKaTypy Ta aJJBOKaTChKy AisutbHICTbY Bif 05 mumnas 2012 p. Ne 5076-VI.
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KoH(pmikT iHTepeciB po3TIsAAA€ThCSA K CYMEPEIHICTh MiXK OCOOMCTUMHU
iHTepecaMy TMpaliBHUKA BTy Ta HOro Ciy>)kOOBUMH 00OB’SI3KaMH,
HAsBHICTh SIKOi MOK€ BIUIMHYTH Ha 00 €KTHBHICTh a00 HEYIEpEIKCHICTh
NPUAHATTS HUM pillleHb, a TAaKOXX Ha BYMHEHHS YW HEBUYMHEHHS il
y Ipolieci BUKOHAHHS HaJ]aHUX HOMY CIIy’>KOOBUX IIOBHOBa)KEHb.

[Mocunanns Ha QakT icHyBaHHsS KOHQIIKTY IHTEpECiB i3 3a3HauCHHIM
MeXaHI3My TpOTHAIl HOMY MICTUThCS B MIKHApOJIHOMY KOJEKCI TTOBEAIHKH
JIEp’KaBHUX TOCAJOBHX OCIO, A€ Ie IHTaHHA BPEryJIbOBAHO B ITOJIOXKCHHIX
fioro 1i1. 2 «Komi3ii iHTepeciB i BimMOBa Bix TpaBa», A€ BHU3HAYCHO, IO
Jlep>KaBHi TOCaIoBi 0COOHM HE BUKOPHCTOBYIOTH CBOE OilliiiHe CTAHOBHIIE IS
HEBHIIPABIAHOTO 3700yBaHHS OCOOHMCTOI KOPHUCTI a00 0coOmCTOI Ta piHAaHCOBOT
KOpHCTi Ui cBoix cimMell. BoHm He OepyTh y4acTi Hi B SKHX Yromax, He
3aliMalOTh HISIKOTO ITOJIOKEHHS, HE BUKOHYIOTh JKOIHUX (DYHKINH 1 HE MaroTh
HISIKUX (IHAHCOBHMX, KOMEpLIMHMX a0 IHIIMX aHAIOTIYHHMX IHTEpeciB,
HECYMICHHX 3 iX TI0caIo10, (GYHKIISIMH, 000B’13KkaM1 a00 X BUKOHAHHSIM.

V it Mipi, B sIKiif 10 LbOTO 3000B’513y€ Mocaa, i BIAMOBIAHO IO 3aKOHIB
Ta aJMIHICTPaTUBHHUX MOJOXKEHb Ep>KaBHI MOCAJIOBI O0COOHM CIOBIILAIOTH
npo IiJIOBI, KoMepliliHi abo (iHaHCOBI iHTepecH Ta MPO IiSIBHICTH, IO
3MIACHIOETHCS 3 METOK OTpuMaHHs (iHaHcoBoro mpuOyTKy. lle Moxe
MIPU3BECTH 10 KOMi3il iHTepeciB. Y BUMAIKy MOXIINBOI ab0 mepeadadyBaHOl
KONi3ii Mik OOOB’sS3KaMH 1 CBOIMH TpPHWBAaTHUMH IHTepEcaMH IepiKaBHI
MOCajOBIll JMiFOTH BIANOBIZHO JO 3aXOJiB, YCTaHOBICHHX 3 METOIO
3MEHIIICHHS a00 yCYHEHHs Takoi Komi3ii iHTepeciB (. 5 po3MIsLoyBaHOTO
MiXXHapOTHOTO KOACKCY).

VY 1npoMy MiKHapOZHOMY KOAM(DIKOBaHOMY aKTi TaKOXX BH3HAYCHO, IO
JIepKaBHI 1MOCa0Bl 0COOM HEe MAaloTh IIPaBa KOPHCTYBATHUCS AEp>KaBHUMH
TPOIIOBUMHU KOINTaMH, BJACHICTIO, mociyramu abo iHdopmarieto, o0
OTpUMaHI HHMMH TIpH BHKOHAHHI HHMH CIyXOOBHUX OO0OB’SI3KiB s
3MIHCHEHHS JiSUTBHOCTI, HE TOB’SA3aHOT 3 BHKOHAaHHSM HHUMH CIIYXKOOBUX
¢byHKII#H (1. 6 MDXXKHAPOIHOTO KOJCKCY).

VY n. 7 mporo Konekcy BCTaHOBIEHO, IO JAEPXKaBHI MOCaZoOBI 0coOn
IUIOTh BIAMOBIAHO 1O 3aXOJiB, 3aKPIIDICHUX 3aKOHOM a0o aaMiHicTpa-
TUBHUMH TIOJIOKCHHSAMHU, 00 MiCHsA 3aJHUIICHHS CBOiX OQIIIHUX mOocana
BOHH HE 3JIOBKHBAJIH CBOIM KOJIMIIHIM CJIy>KOOBHM CTaHOBHIIEM.

KoHuikT iHTEpeciB y cucTeMi JepikaBHOI CIIy>KOU 3a CBOEIO IPHPOJIOI0
1 3MICTOM CTaHOBUTH COOOI0, TaK OM MOBUTH, MOPAJIbHY KOJII3iI0 JIepKaBHUX
1 0cOOMCTUX iHTEpeCiB CITYKOOBIL, IKUI 3aMIIIy€e BiIIIOBIIHY IOCANIy.

Ha mpaxruii 1yxe 4acTo BUHUKAE BEIbMHU CIIOKYCIINBA TS ICPKaBHOTO
CIy)XOOBLSL CHTyallis, B #AKii #oro ocobucti ¥ myOmiyHi iHTEpecH
MIEPETHHAIOTHCS, OIbIIE TOTO, peaii3amis OCTaHHIX Ha CBOIO KOPHCTh YH
CBiif po3cy/] BUMaJIbOBY€ AJIsI YNHOBHUKA YMMAIly MaTepiajbHy, MOJITHIHY
abo iumy Burony. Ha nymky T.€. BacuneBcbkoi, ChOTO/IHI BKE Hi B KOTO HE
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BUKJIMKA€E 3allepedeHHs, W0 B JAEPKAaBHOMY YIPABIiHHI HEMOXKIHUBO
1036yTHCS KOH(IKTY iHTepecis’.

KoHuikT iHTEpeciB K OAHWH 3 YMHHUKIB TOSIBM KOPYHLIi B JiepikaBi
nepe0avyae HasBHICT HU3KHM YMOB. IJIeThCS IPO: a) BUCOKHH piBEHb, Tak On
MOBHUTH, PO3MHUTOCTI W HEBU3HAYEHOCTI KOMIICTEHINI ¥ yOJrOBaHHS
MIOBHOBA)XEHb JIEP)KaBHUX OPraHiB, iX CTPYKTYyp, AEp)KaBHUX CIIy>KOOBIIB;
0) HemocTaTHE 1H(GOPMYBaHHS TIPOMAJCHKOCTI PO JiSUIBHICTH OpraHiB
JepKaBHOI BIAAW; B) ICHYBaHHA CYHEpPEYHOCTEH MiXK HOPMATHBHUMH
MPaBOBUMH aKTaMH OpPTaHIB BIAIW PI3HOTO pIiBHS, BKIIOYCHHS 10 HUX
HOJIOXKEHb, 10 CHPHUSIOTh BUHUKHEHHIO YMOB ISl KOPYILIIHOI TIOBEAIHKH,
HasBHICTh MPOTAIMH Y MPABOBOMY DETYJIIOBAaHHI; T) BIACYTHICTh peasbHOI
BIATIOBIIAJILHOCTI 32 HEBHKOHAHHS Y HEHAJIG)KHE BUKOHAHHS [10CaJOBISIMH
CBOIX 000B’SI3KiB, HEHAICKHUN KOHTPOJIb 32 iX HiISNTBHICTIO; T) BiACYTHICTH
a00 HEeJOCTaTHE BHUKOPHCTaHHS MOpPaJbHUX 1 MarepiallbHUX pecypciB
MOTHBaLil CIy>KOOBIA, pi3Ha BHHAropoJa INPH BHKOHAHHI OJHAKOBOTO
00cary ciayx00BUX (QYHKIIIH yepe3 HeePEKTUBHICTh CUCTEMH OIUIATH IPaIl
tomo . OTxKe, BUPOOICHHS €IMHOI KOHIEMIil BPEryIIOBaHHS KOH(IIKTIB
IHTEpECiB Ma€ CTaTH MPIOPUTETHUM HAIPSIMKOM JI€PKaBHOT TTOJIITHKH.

MikHapoaHa OpraHizalisi eKOHOMIYHOTO CHIBpPOOITHUIITBA i PO3BUTKY
B PexomeHmamissx 3 yperymioBaHHS KOH(JIKTY iHTepeciB Ha epKaBHIH
cIyk0i TPOTMOHYe TPAKTHYHI IHCTPYMEHTH JOIIOMOTH JepKaBHUM
IHCTHUTYLISIM y JOCSTHEHHI ¥ MATpUMAaHHI JOOPOYECHOCTI MPH MPHUHHATTI
pilIeHs Ha Iep>KaBHOMY PiBHI y Taki criocoOu:

— IepeKOHaHHS B TOMY, [0 OpraHM Jep)KaBHOI BIAIH MArOTh
BIJINIOBIJTHI CTAHIAPTH TONITUKU 31 COPUSHHS JOOPOYCCHOCTI i peani3yloTh
X Ha mpaKTuIi;

— yCTaHOBJIEHHS €(pEKTUBHMX NPOLECIB BUSIBJICHHS PU3UKY U yperyio-
BaHHS KOH(JIIKTY iHTEpeCiB y IIOACHHIH poOOTi, a TAaKOX BIAMOBIIHUX
MEXaHi3MIB MiJ[3BITHOCTI ¥ YHPaBIiHCHKHUX MIAXOJIB, IO BKIIOYAE CAHKIIT
HE JIMIIE JJIsl TapaHTyBaHHS TOrO, LIO IOCA/IOBII HECYTh INEPCOHAIBHY
BiINOBIJANFHICTh 3a IOBHE NOTPUMAHHS TaKWX CTaHAApTiB, a ¥ I
3a0X0UCHHS  CIYXOOBIIB, [MISUTBHICTH  SKUX  3aCBigU4ye  MOCTiHHY
BiJNIOBIHICTH TAKMM CTaHIApTaM.

VY mpormeci BHOPSIKYBaHHS CHTYyalili KOH(QIIKTY IHTEpECiB 3 METOIO
MATPUMAaHHSA JOBIpH O [EpXKaBHHUX IHCTHUTYIIH JepiKaBHI CIIy>KOOBIII
MOBHHHI JTOTPUMYBATHCS 4-X TOJNIOBHHX MPHHIUINB: a) CIYKiHHA

? Bacunescoka T.€. KOH(IIKT iHTepeciB fK mNpoGIeMa ETHKH IEPiKABHOTO
cyx6oBUs.  Bicnux Hayionanenoi axademii  Oepowcagnoco ynpasninha —npu
Ipezudenmosi Yipainu.2007. Ne 3. C. 60.

10 JlaBpentox FO. Kondikr intepecip y misbHOCTI myGIiuHMX CTyKOOBIIB 5K
CKJIQI0OBAa MEXaHi3My HpOTHIil Kopymuil. Egexmugnicms depocasnozo ynpasgiinis.
JIeBiB, 2011. Bum. 27. C. 424.
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CYCIUJILHUM iHTepecaMm; ©) 3a0e3NedeHHs MPO30pOCTi 1 TPOMaACHKOTO
aHajJi3y; B) TIOCHJIEHHsS II€PCOHAIBHOI BIANOBINAIBHOCTI; T') PO3BUTOK
oprasizaniifHol KyJIbTYpH, HECYMICHOI 3 KOH()JIIKTOM 1HTEPECIB.

OTKe, TOJIOBHUMH HaCTaHOBAMH 3 YIPaBIIiHHS KOH(JIIKTOM IHTEPECIB €:
a) BWSBICHHS BIINOBIMHUX CHUTYyallii IbOTO KOH(QIIKTY 1HTEPECIB;
0) 3ampoBa/LKEHHS IPOLEAYPH BHSBJICHHS, YNPaBIiHHSA i yperyatoBaHHS
curyauii KOHQIIKTY iHTEpeciB; B) JEMOHCTPYBAaHHS JiJEpCTBa, PO3BUTOK
MapTHEPCTBA 3 TpAIliBHUKAMM; T) 3a0e3MeueHHs MOTPHUMAHHS MOJITHKH
3 yperyioBaHHS KOH(IIIKTY 1iHTepeciB; M) IHIIIIOBaHHSA IapTHEPCTBa
3 IUTOBUM i HEKOMEPILiHHUM CEKTOpaMH Ha HOBHIX 3acaiax .

€BpONEHCHKUI TOCBI 3acBiqUye, IO Y3TODKEHI CHCTEMHI 3yCHIUIA
3 BUPIIICHHS CUTYaliif KOHQIIIKTY iHTePECiB OXOILTIOIOTHCA 3-Ma CTpaTETisIMH:
a) BUSBJIICHHA KOH(QIIKTY iHTepeciB (y TOMy YHCII, TOTEHIIHHOTO); 0) morre-
PEIUKEHHS] BUHUKHEHHS; B) 3a1100iraHHs HOro HEraTUBHUM HACTIIKaM.

BusiBnennss koHQUIKTYy iHTepeciB Ha JepkaBHIH ciyxO0i Moxe
3IIMCHIOBATHUCS 3a JIOTIOMOTOI0 aHaNi3Yy:

— 1indopmanii, 1m0 HaJAETBCSA JepKaBHUM CIyKOOBIEM mpo cebde
BiJINIOBITHO /10 BUMOT 3aKOHOJABCTBA MPO JCPKABHY CIYXKOY;

— 1Oro 0coOMCTHX 3asiB PO MOMJIMBUN KOH(QIIKT iHTEpECiB BiJIOBIIHO
JI0 BUMOT 3aKOHO/ABCTBA;

— 3asB TPETiX 0ci0, y TOMY YHCIHi THX, SKi BBaXKAIOTh ce0e ImocTpakia-
JIVIMU BiJl HETIPABOMIPHUX i JEP>KaBHOTO CIY>KOOBIIS, TIOB’SI3aHUX 3 TAKHM
KOH(IIIKTOM.

[omepemkeHHsT BUHUKHCHHA KOHQIIKTY IiHTepeciB Moxke OyTH
peasi3oBaHO UIIXOM YCTaHOBJICHHSI 3a00POHU 3aiiMaTHCS IIEBHUMHU BUJIAMH
IUSUTBHOCTI, JO3BUILHOTO MOPSAKY i 3aHATTS MEBHUMH BHIAMU MisTIbHOCTI i
000B’SI3KOBOT'0 MOBIIOMIICHHS TIPO IIE.

3ano0iraHHs HEraTMBHUX HACHIAKIB KOH(IIKTY iHTEepeciB Moxe OyTh
MOB’S3aHO 3 TaKMMHU DIlICHHSIMH, SIK BIJICTOPOHEHHs (THM4YacoBe abo
MOCTIiifHE) NIep>KaBHOTO CIIY)KOOBIIS BiJ] BUKOHAaHHS OOOB’S3KiB, NPH BHKO-
HaHHI SKUX BHHUKAa€ LEH KOHQJIIKT, MOCHICHHS KOHTPOJIO 32 BUKOHAHHAM
Jep>)KaBHUM CITY)KOOBIIEM OOOB’SI3KiB, MiX Yac 3IiHCHCHHS SKAX BHHHUKA€E
TaKui KOH(MJIIKT, 1 KOJeTialbHe TMPUHHATTA DillleHb MIOAO NMUTAHb, 3 SKUMH
OB’ sI3aHUI KOH(MIIIKT iHTEpECiB.

3arajoM y €BpONEHCHKHX Jep)kaBax Opakye CTaHAApTHOro Habopy
IHCTPYMEHTIB, CIIPSIMOBAaHMX Ha 3aMo0iraHHs W IONEpeKeHHsT KOHQIIKTY
inTepeciB. [IpoTe HaliOIIBII BAKITMBUMH ¥ MMOMIMPEHIMH 3aX0IaMU €:

— 0OMEeXeHHSI T01aTKOBO1 3alHATOCTI (CyMIIIEHHS TI0Ca);

' Recommendation of the OECD Council on Guidelines for Managing. Conflict
of Interest in the Public Servicee. OECD. URL: http://www.oecd.org/dataoecd/
13/22/2957360.pdf.
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— JeKJIapyBaHHS OCOOMCTHX 1 CIMEHHHMX IIOXOMIB, JEKIapyBaHHS
ocobucroro # cimMelHOro MaifHa, NOJAPYHKIB, NPUBAaTHUX IHTEPECIB,
OB SI3aHNX 13 KOHTPAKTHUMHM 3000B’SI3aHHSIMHM, JIEKJIAPyBaHHS NPUBATHUX
IHTEpECIB y 3B’3KY 3 FOJIOCYBaHHSM 1 IPUHHATTAM pillIeHb;

— Oe3meka i KOHTPOJIb 33 JOCTYIIOM JI0 BHYTPIIIHBOI iH(popMarii;

— myOJiuHe PO3KPUTTS JAEKIapaliil mpo JOXOMU Ta MaifHO; OOMEXEHHs
Ta KOHTPOJb 32 KOMEPUIHHOIO MiSJIBHICTIO TicCis 3BUIBHEHHS 3 IIOCaau
(mpUIMHEHHS TOBHOBA)KEHB );

— 0OMeXEHHS ¥ KOHTPOJIb 32 MOJapyHKAMH Ta iHIMAMH (OPMaMU IILIET;
0oOMeXeHHSI Ta KOHTPOJb 3a 30BHIMIHIMH TMapajieNbHIMH TPU3HAYCHHIMH
(Hampukaa, y TpOMAJACEKIA OpraHi3allii, moJMiTHYHIN mapTii abo nepskaBHIN
KOMITaHi1);

— IuckBarigikamis abo 3BUYaiiHE 3BUIBHEHHS IEP)KaBHOTO ITOCAIOBIIS
3 ZIep>KaBHOT  MOCajau, KOJM YydYacTh Yy IIeperoBopax a0o NpHUHATTI
KOHKPETHOTO PIllIeHHS MOYe CIPHYIMHUTH KOHGIIKT iHTepecin'>

Bupimennst npobiemMu BperyitoBaHHS KOHQUIIKTY iHTepeciB B. Tpemak
BOayae y CTBOPEHHI HE3aJEKHOTO OpraHy, KUl MOXKe BUCTYIUTH apOiTpoM
W y mpoMy mporeci i B pa3i HEOOXIHOCTI 3aXHUCTUTH MpaliBHHUKA.
VY Tiii cutyauii 3 Kopymumi€ro, 10 ckianacs B YKpaiHi, (yHKI[IOHYBaHHS
YIOBHOBaKEHOTO OpraHy, m[o 3abe3meuye npodeciiiHy eTuky myOaigHuX
CITy>kOOBIIIB i1 BiATIOBiHa€ 3a KOHQIIIKT iHTEpeCiB, € BKpal HCO6Xi£[HI/IM13 .

[naxoM 3aKpilsieHHs BiANOBIAHMX MONOXKEeHb y 3akoHi Ykpainm «IIpo
3amo0iraHHs KOPYIIi» 3aKOHOMABENh PO3PI3HSE: a) MOTEHIIHHNN KOHQIIKT
iHTepeciB SIK HasBHICTH B OCOOM MPHBATHOTO iHTEpecy y cdepi, B sKiii BOHA
3[IHCHIOE CBOI CITy’KOOBI1 4 NPEICTaBHULbKI MOBHOBAYKEHHS, 1110 MOKE BILTH-
HYTH Ha 00 €KTUBHICTh UM HEYNEPEIKEHICTh NPUHHATTS HEIO pillleHb a0 Ha
BUMHEHHS YW HEBUMHEHHS il NPM BHMKOHAHHI BKa3aHMX MOBHOBa)KCHb;
0) peasibHUIT KOHQIIIKT SIK CYIEPeuHiCTh MK MPUBATHUM 1HTEPECOM OCOOH Ta
fi cayx0OBMMHM YW TMpPEJCTAaBHULBKAMHM IIOBHOBR)XCHHSIMHU, 10 BIUIMBAE
Ha 00 €KTUBHICTh 200 HEyNepeDKEHICTh NPUHHATTS HEelo pillieHb abo Ha BYM-
HEHHsI Y1 HEBYMHEHHSI AiH il Yac BUKOHAHHS 3a3HAUYEHNX TTOBHOBA)KCHb.

3 ormsgy Ha TpOBEIEHE HaMM JOCIHIIKEHHS pOOMMO BHCHOBOK, IIO
3armo0iranHs KOHQJIIKTY iHTEpPECiB CTAHOBHUTH COOOI0 aKTHBHE BTOPTHCHHS
KepiBHUKA B CHUTYyaIlif0 KOH(MIIKTY iHTEpEeCiB y MOMEHT, KOJH IepKaBHHUL
cnyxOoBellb MOke 3miicHUTH abo 3fiiicHIoe crpoOy OesmigcTaBHOTO
30aradeHHsA, 3 METOI0 HEIOMYyHIeHHS ¥ (a00) YCYHCHHS MOXIUBUX

12 Tokap-Ocrarenko O.B. VperymoBanns KOHIIKTY iHTepeciB Ha aepikaBHiit
ciryx01: MOXKJIMBOCTI 3aCTOCYBAaHHS €BPOICHCHKOTO IOCBiy B YKpaiHi : aHAIITHYHA
nonosias. Kuis : HIC/, 2013. C. 11-13.

'3 Tpenak B. [esxi npoGiieMu 3aCTOCYBaHHsS OKPEMHX HOPM aHTHKOPYIILIAHOIO
3aKOHOJABCTBA. IIpoTHmis Kopymmii y mHpuBaTHO-IpaBOBilt cdepi. Bicuux
Hayionanvnoi akademii npoxypamypu Yrkpainu.2013. Ne 4. C. 87.
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IIKIJUTMBUX HACHIIKIB Takoro KOHQIKTY Ui TPOMAaIsH, OpraHizamii i
nepxxaBu abo Oe3mocepeqHbO cami aii JepikciryKOOBLsI, CIIPSMOBaHI Ha
HEJIOIYIeHHs! BUILIEBKa3aHUX 0OCTaBHH.

3 ypaxyBaHHSAM JeQiHilii TOHATTS «KOH(IIIKT» 3aKOHOAaBEIlb BU3HAYNB
MeXaHi3M 3aro0iraHHs W yperyJaroBaHHS TaKOTOo KOH(QJIIKTY, NOKJIAaBIIM Ha
oci0, sKI BUKOHYIOTh (yHKLIi JepkaBU W MICIIEBOTO CaMOBpSTyBaHHS,
peanizaiito  3axo/diB 3 HEJONYIICHHS BHHHUKHCHHS MOTCHIIIITHOTO abo
peansHOTO KOHQIIKTY iHTEpeCiB IUITXOM ITOBiZOMIIEHHS O€3MOocCepeaHbOro
KepiBHUKAa HE Mi3HIIIe HACTYMHOTO POoO0YOro IHS 3 MOMEHTY, KOJH Taka
ocoba Ii3Hamacs 4M MOBMHHA Oyia Mi3HATHCS MPO HASBHICTH Y Hel TaKoro
KoHQIIKTY. Y pa3i mepeOyBaHHSI OCOOM Ha Iocaji, sika He mependadae
HasBHOCTI B Hel Oe3rmocepeHporo KepiBHUKA, a0 B KOJETialbHOMY OpTraHi
moTpiOHO 3pOOUTH MOBITOMIICHHS MiJ Yac BUKOHAHHS HEHO ITOBHOBAXXCHB
y HarioHanbHe areHTCTBO YW IHIIMKA BH3HAYCHHU 3aKOHOM OpraH abo XK
KoJleTiaJIbHUH OpraH, Y SKOMY BUHUK KOH(IIIKT iHTEpeciB.

[MTokyaBmy B OCHOBY BUMOTY HE BUMHSITH /il Ta HEe MpUIMAaTH pillleHb
B yMOBaX peaJbHOr0 KOH(MJIIKTY IHTEpeciB, a TakoX OOOB’SI30K BKHUTH
3aXO/iB 3 YPETYJIOBaHHS pPEATbHOr0 YH MOTCHIIHHOTO KOHQIIIKTY
iHTepeciB, 0co0OH, YIOBHOBaXKCHI HAa BHUKOHAHHS (YHKIIN aepkaBu abo
MICIIEBOTO CaMOBPSIYBaHHS, HE MOXYTh INPSMO YH OIOCEPEIKOBAHO
CIIOHYKAaTH B OYIb-SIKUH CIOCIO CBOIX MiANMETTUX OO MPUAHATTSA PIlICHB,
YYMHEHHsS i a00 Oe3MisITbHOCTI BCyIeped 3aKOHY Ha KOPUCThH BIIACHUX
MPUBATHHUX iHTEpECiB ab0 MPUBATHHUX iHTEpeCiB TpeTix ocib. HamioHansHe
areHTCTBO y BHIAJKY OJEp>KaHHS BiJl 0COOM MOBIZOMIICHHS PO HASABHICTH
y Hei peambHOTO0 YM TMOTEHIIMHOTO KOH(MIIKTY 1HTEpECiB YIpPOIOBK
7-Mu poboYHX IHIB PO3’SICHIOE OCTaHHINA MOPSAOK ii Aiif 3 Horo Bperysro-
BaHHA (1. 2—6 cT1. 28 3akony Ykpainu «IIpo 3amobiranast KOpymitii»).

[TomoxeHHsIM BHIE3a3HAYEHOTO 3aKOHY 3aKPIIJICHO MEXaHI3M ypeTyITto-
BaHHS KOHQIIKTY 1HTEpeCiB Ha JAep)kKaBHIH cyxOi, IO 3IHCHIOETHCS IS~
xoM: 1) yCyHeHHs 0COOM BiJl BUKOHAHHS 3aBIAaHHs, BUMHEHHS 1M, IPUHHATTS
pimeHHs abo y4acTi B HOro MPUHAHATTI B YMOBaX PeabHOTO UM MOTEHI[IHHOTO
KOH(QUIIKTY 1HTepeciB; 2) 3aCTOCYBaHHs 30BHIIIHBOIO KOHTPOJIO 33 BHKO-
HaHHSAM OCOOOI0 BIJIOBIAHOIO 3aBIAAHHS, BUYMHEHHSIM HEIO NEBHUX MiM 4u
NPUHHATTSM pillleHb; 3) 0OMeXeHHs JOCTYIy 0coOH J10 NeBHOi iHdopmarii;
4) mepernsiny oOcsry CIly)kKOOBHX IIOBHOBR)XXEHb 0COOM; 5) mepeBeieHHs
oco0H Ha iHIIY 110cajy; 6) 3BUIBHEHHS 0COOH.

OcoOmuBICTh yperymoBaHHS KOH(QIIIKTY iHTepeciB, IO BUHUK Y IisUIb-
HOCTI OKpeMHX KaTeropiii oci0, yImOBHOBa)KCHMX Ha BHKOHAHHS (YHKIIN
ZiepKaBu ab0 MICIIEBOTO CaMOBPSAYBaHHS, UM MPUPIBHAHUX OO HUX OCi0,
yperynpoBaHa monokeHHAIMH cT. 35 3V «[Ipo 3amoOiraHHS KOPYIIIIii»
i moJsirae y 2-Xx MOMEHTax.

209



Tak, mo-mepie, MpaBWiia BIOPSAAKYBAHHS KOH(IIKTY IHTEPECIB Y Misib-
HOCTI HapoJHHUX JemyrariB YKpainu, uieHiB Kabinery MinictpiB Ykpainu,
KEpIBHUKIB IIEHTPAJILHUX OpraHiB BUKOHABYOI BJIaJIH, SIKI HE BXOJSTH JI0 HOTO
cxiany, cyanie KoncrurymifiHoro Cyny Ykpainu i CyuiiB CyJiB 3arajJbHOL
IOPUCIMKII, TOJIIB Ta IX 3aCTYNHUKIB, ToNiB OOJACHUX Ta palOHHUX pa,
MICBKHX, CUThCHKUX, CEJIUIIHKUX TONiB, CEKPETAPIB MICHKHX, CLIIBCHKUX, CEIIHIII-
HUX paj, ACHyTaTiB MICIEBHX paJi BU3HAYAIOTHCS 3aKOHAMH, IO PEryIOI0Th
CTaTyC BIAMIOBIMHMX OCi0 i 3acamy opraHi3amii BiIIOBITHIX OpTaHiB.

[o-gpyre, y pa3i BUHUKHEHHS PEaJbHOTO UM IMOTCHLIHHOTO KOHQIIKTY
iHTEepeciB y 0coOW, YNOBHOBa)K€HOI Ha BUKOHAHHS (QYHKIIN nepxkaBu abo
MICIIEBOTO CaMOBPSITyBaHHS, YU INPUPIBHAHOI 10 Hel 0coOH, sika BXOJHUTH
JI0 CKJIaZy KOJIETialIbHOTO OpraHy (KOMITeTy, KOMicii, KoJerii Tomo), BOHa
HE Mae TpaBa OpaTH y9acTi y IPUIHATTI UM OPTaHOM OYAb-SKOTO PillIeHHS.

[TincymoByrOuM, BHM3HAUYUMO aJAMIHICTPATHBHO-IIPABOBUII MeXaHi3M
NPOTU/IT aMiHICTPATUBHHUM IIPABOIIOPYIIEHHSM, TIOB’I3aHUM 3 KOPYIII€EI0,
SIK CHUCTEMY IPaBOBHUX 3aC00iB, IHTEIPOBaHICTh Ta OPraHi30BaHICTh IKHUX Ja€
3MOI'y YITOBHOBA)XXCHHUM Cy0’€KTaM IOCIIIOBHO i e(EKTHBHO 3IIHCHIOBATH
JISUIBHICTD 13 TPOTHUIIT TAaKUM MPABOIOPYIIEHHSM B OpraHax JepikKaBHOT
BJaAM W OpraHax MiCLUEBOrO CaMOBpSIYBaHHsS 3a JONOMOIOI 3aXOJiB
OpraHi3alifHO-IIPAaBOBOTO XapakTepy ¢ aIMIiHICTPAaTHBHOTO TIPUMYCY.
BonmHowac  mpomoHyeMO — aIMiHICTPaTHBHO-TIONEPEIKYBAIBHI  3aX0AU
MOMUIATH HA: a) 3aXOJH, SKi BPETyJIbOBAaHI YU IOBUHHI OYTH BpETYyIBO-
BaHUMH Ha HOPMATHBHOMY piBHI (HampWKIaa, 3a00pOHH, TO3BOJH, IO
BCTAHOBJIOIOTECSI 3 METOIO 3aro0iraHHs BYMHEHHIO KOPYMUIHHWX isHb,
NPUKIAJA0M SIKUX CIY)XUTh 3a00poHa 3ailMaTH IEBHI IMOCaHM IMPOTIrOM
BiJINIOBITHOTO CTPOKY); 0) 3aX01u, AKi HE BPETYyIbOBaHI il HE MOXYTh OyTH
BperyJabOBaHI Ha HOPMATHBHOMY DiBHI, A0 SKHX HAaJEXKHTh, MPUMIPOM,
AHTHKOPYIIIifHa OCBiTa i BUXOBAaHHS.
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PROHIBITION ON INDUCING SUBORDINATES TO MAKE
DECISIONS, COMMIT ACTIONS OR OMISSIONS CONTRARY
TO THE LAW AS A MEASURE TO PREVENT CORRUPTION
AND CORRUPTION-RELATED OFFENSES

Nazymko Ye. S., Riadinska V. O., Buha H. S.

Adoption of the Law of Ukraine as of October 14, 2014, No. 1700-VII “On
Prevention of Corruption” (hereinafter referred to as the Law No. 1700-II)'
led to the introduction into the activities of persons authorized to perform the
functions of the state or local self-government and persons equated to them
(hereinafter referred to as special subjects) of innovative mechanisms for
reducing corruption risks in their activities, preventing the emergence of a
conflict between their private interests and public obligations due to their
position, refraining them from committing corruption and corruption-related
offenses, as well as increasing confidence. The legislator paid particular
attention to measures for preventing corruption and corruption-related
offenses via enshrining specific anti-corruption prohibitions and restrictions
on the activities of special subjects (on the receipt of gifts, concurrent
employment and dual job holding, conclusion of employment contracts, a
prohibition on the use of official powers or position and ensuing
opportunities, conclusion of agreements on property management,
implementation of superiors’ decisions or instructions if they contradict
the law, disclos or use information that has come up in connection with
the exercise of official powers, direct subordination of close persons, etc.),
and a mechanism for preventing and resolving conflicts of interest.

The mechanism for preventing and resolving conflicts of interest has
become the subject of scientific research by T.Ye. Vasylevska?,
A. V. Haiduk’,

! [po 3ano6iranss xopymuii : 3akon Ykpainu Bix 14 xosras 2014 p. Ne 1700-VII
(31 3minamu Ta momoBHeHHsMH) / BepxoBHa Pana Ykpaiuu. Bidomocmi Bepxoenoi
Paou Vxpainu. 2014. Ne 49. Cr. 2056. URL: https://zakon.rada.gov.ua/laws/
show/1700-18#Text.
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Ne 3(74). C. 108-116. URL: http://www.nbuv.gov.ua/j-pdf/vapny 2013 3 16.pdf.
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D. P. Skachko”, A. V. Titko 31, N. M. Yarmyshzz, and others who
highlighted gaps and collisions in the novel anti-corruption legislation.

However, despite significant scientific contributions analyzing the
mechanism for preventing and resolving conflicts of interest and measures
for preventing corruption and corruption-related offenses, insufficient
attention is paid to the prohibition on somewhat direct or indirect
inducement of subordinates to make decisions, commit actions or omissions
contrary to the law in favor of their private interests or private interests
of third parties set forth in part 2 of Article 28 of Law No. 1700-VII*.

Based on the content of legal norms, which contain the above
prohibition, it is distinguished the following aspects:

— it does not apply to all special subjects but only to those who have
subordinates, that is, to managers (chiefs);

— it provides for the exclusion of direct or indirect inducement
of subordinates to make decisions, commit actions or omissions contrary
to the law;

— such inducement aims to satisfy private interests of the manager
(chief) or third parties.

The term “manager” literally means “to manage, guide, and run
something”34. In management theory, there are different approaches to
defining the relevant concept. Analyzing the concept and role of a manager
in enterprise administration, V. I. Kyiashko writes that a manager is a person
who leads the team and uses entrusted authority to influence the behavior
of team members®’. Studying the organization of executive branch,

3% Ckauxo JII. «IHIIA OIauyBaHA NisIbHICTH» B KOHTEKCTi 3akoHy YkpaiHu
«[Ipo 3acann 3anmobiranus i mpotunii kopynuii». Mumua cnpasa. 2013. Ne 6(90).
Y. 2. Kn. 2. C. 380-383.

3 Titko A.B. O3HakH OOMEKEHHS ONEPKAHHSA MOAPYHKIB AK PI3HOBHIY
a/IMiHICTPaTHBHOTO NPABONOPYIIECHHS, OB’ A3aHOT0 3 KOPYIILi€et0. [Ipukapnamcobruti
topuduynuii sicnux. 2018. Bum. 4(25). T. 3. C. 69.

32 dpmum HM. Ipo CcHiBBiIHONIGHHS Ofep)XaHHS HENPaBOMIpHOI BHUrOIH
3 oJieprKaHHsIM 3a00pPOHEHOTO TOAAPYHKY. Bicnux npoxypamypu. 2016. Ne 6. C. 49.

3 Mpo 3anobiramus kopymuii : 3axoH VYkpaimu Bin 14 xosras 2014 p.
Ne 1700-VII (3i 3minamu Ta nonoBHeHHsiMK) / BepxoBua Panga Ykpaiuu. Bidomocmi
Bepxoenoi Paou Ykpainu. 2014. Ne 49. Cr. 2056. URL: https://zakon.rada.gov.ua/
laws/show/1700-18#Text.

3* Kopener D.H. AHamM3 COBPEMEHHOTO COCTOSHHS CHCTEMBI KOPIIOPATHBHOTO
ynpasieHus B Ykpaune. Exonomixa: Menedscmenm. Ilionpuemnuymeso. 2010. Ne 4.
C. 180-190.

3 Kusmko B IIoHSTTS Ta poib KepiBHHKA B JisIBHOCTI Cyd4aCHOIO IIij-
npuemctBa. @opym npasa. 2008. Ne 1. C. 221-224. URL: http://nbuv.gov.ua/UJRN/
FP_index.htm_2008_1_34.
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O. D. Krupchan notes that managers are a kind of officials vested with
administrative powers toward the formally organized team they lead,
who carry out internal organizational control®. N.V. Bashmakova marks
that a manager is a person who is responsible for the performance of
their subordinates®’. One of the most accurate definitions of a manager
(chief) is found in the work of Ye. O. Leheza: the manager (chief) is a
person who has full administrative authority over subordinates, power to
interfere with the legitimate activities of subordinates, to make individual
decisions, to give (issue) orders and instructions, to ensure their
implementation and cancel them, to apply incentives and impose
disciplinary sanctions or to forward the relevant petition to the senior
immediate manager (head), to dismiss a subordinate in case of gross
violation of official discipline, to monitor the state of official discipline
among subordinates and to take measures to prevent the commission of
disciplinary offenses™. At the same time, the author emphasizes that
managers (chiefs) can be immediate, who are divided into direct
managers (chiefs) and high-level managers (chiefs) — immediate manager
(chief), who is the closest in position to a subordinate, is a direct
manager (chief) — and indirect (chiefs by military rank and chiefs in the
temporary joint performance of official duties).

Direct or indirect inducement of subordinates to make decisions, commit
actions or omissions contrary to the law may involve application of methods
affecting the decision of a subordinate by relying on the use of incentives for
the behavior sought by the manager (promotion, creation of favorable
working conditions, reduction of workload, etc.) and anti-stimuli (reduction
of the award amount, verbal condemnation, etc.).

Private interest is any tangible or intangible interest of a person including
that which is caused by personal, familial, friendly, or other off-duty
relationship with natural persons or legal entities, including those arising
from membership or activity in social, political, religious, or other
organizations (Article 1 of Law No. 1700-VII*).

% Kpymuan O.JI. Oprauizamis BukoHaBYOi Biamu : Mosorpadis. Kuis
Bun-so YAZLY, 2001. 132 c.

3 Bammakosa H.B. IIpo craryc KepiBHHKA MiANPHEMCTBA, YCTAHOBH,
oprasizarii: Aeski HeBupilueHi nutanHs. [Ipaso Yrpainu. 1999. Ne 2. C. 86-89.

3% Jleresa €.0. Illogo po3yMiHHS OCHOBHHX TEpMiHIB 3aKOHY YKpaiHu
«IIpo 3amobiranns Kopynuii». Bichux ynisepcumeny imeni Anvgppeoa Hobens. 2020.
Ne 1. C. 103-109.

¥ Mpo 3anobiramus kopymuii : 3axon VYkpaiuu Bin 14 xosras 2014 p.
Ne 1700-VII (3i 3Minamu Ta nonoBHeHHsMH) / BepxoBua Paga Ykpaiun. Bidomocmi
Bepxosnoi Paou Yxpainu. 2014. Ne 49. Cr. 2056. URL: https://zakon.rada.gov.ua/
laws/show/1700-18#Text.
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It should be noted that the prohibition on direct or indirect inducement of
subordinates in any way to make decisions, commit actions or omissions
contrary to the law in favor of their private interests or private interests of
third parties is provided for in Law No. 1700-VII, which enshrines the action
mechanism for special subjects to prevent and resolve conflicts of interest™.
At the same time, the legislator implies both an actual and potential conflict
of interest. As a reminder, the legislator defines an actual conflict of interest
as the contradiction between the private interest of a person and their official
or representative activities, which affects the objectivity or impartiality of
their decisions or commitment or non-commitment of actions during the
exercise of powers; a potential conflict of interest is the presence in a person
of private interest in the area where one exercises their official or
representative powers that could affect the objectivity or impartiality of their
decisions or affect the commitment or non-commitment of actions during the
exercise of powers (Article 1 of Law No. 1700-VII*").

In this regard, the question arises: does the mentioned prohibition apply
to any action of managers (chiefs), or only to those in resolving a conflict
of interest?

Following the logic of the attribution of such a prohibition to Article 28 of
Section V, it could be assumed that it applies to the actions of managers in
resolving a conflict of interest. It is essential to keep in mind that the
mechanism for resolving and preventing conflicts of interest is enshrined in
Section V of Law No. 1700-VII and envisages that special subjects shall take
measures to prevent the occurrence of an actual, potential conflict of interest,
and if such a conflict may arise, notify the immediate supervisor, no later than
the next working day from the date when they found or should have found
about an actual or potential conflict of interest. The immediate head of a
special subject, who has the powers to dismiss/initiate dismissal from a
position, within two working days after receiving notification of an actual or
potential conflict of interest in a person under their control, shall make a
decision to resolve the conflict of interest and report to the relevant person. If
the head found out about the conflict of interest in the person under their
control, they shall take measures provided for by Law No. 1700-VII to prevent
and resolve the conflict of interest of such a person. External measures for
settling a conflict of interest include: 1) suspension of a person from fulfilling
a task, committing actions, making decisions, or participating in making
decisions under an actual or potential conflict of interest; 2) use of external

40 Mpo 3amobiramms xopymuii : 3akon VYkpaimu Bin 14 xosras 2014 p.
Ne 1700-VII (3i 3minamu Ta nonoBHeHHsIMH) / BepxoBua Paga Ykpainn. Bidomocmi
Bepxosnoi Paou Yxpainu. 2014. Ne 49. Cr. 2056. URL: https://zakon.rada.gov.ua/
laws/show/1700-18#Text.

! Tbid.
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monitoring to control how a person fulfils a certain task, performs certain
actions, or makes decisions; 3) restricting a person’s access to specific
information; 4) reviewing the scope of a person’s official powers;
5) transferring a person to another position; 6) discharge of a person*’.

Based on the analysis of the mechanism for preventing and resolving
conflicts of interest, we note that in order to prevent and resolve conflicts
of interest, managers shall not recourse to direct or indirect inducement
of subordinates to make decisions, commit actions or omissions contrary to
the law in favor of their private interests or private interests of third
parties. Therefore, in order to prevent and resolve conflicts of interest,
managers should apply measures to resolve such a conflict. Instead, when
carrying out direct professional activities, managers may incline a
subordinate to make decisions contradicting the law in favor of their
private interests or private interests of third parties.

In our opinion, the prohibition on direct or indirect inducement
of subordinates in any way to make decisions, commit actions or omissions
contrary to the law in favor of their private interests or private interests of third
parties is an individual anti-corruption tool aimed at reducing corruption risks
in activities of special subjects, preventing the emergence of a conflict between
private interests of persons entrusted with the management of special subjects
and their managerial responsibilities ensuing from their position, that is, a
measure to prevent corruption and corruption-related offenses. In this regard,
the consolidation of the relevant prohibition in provisions of Law
No. 1700-VII (Part 2 of Article 28 of Section V) is incorrect. We consider it
appropriate to exclude part 2 of Article 28 of the above normative act and
supplement Section IV with a new article in the following wording:

“Article 27-1. Prohibition of inducing subordinates to make decisions,
commit actions or omissions contrary to the law.

Persons authorized to perform functions of the state or local self-
government may not directly or indirectly induce subordinates to make
decisions commit actions or omissions contrary to the law in favor of their
private interests or private interests of third parties”.
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3AIIOBIT AHHS KOPYIIIIMHAM IPOSIBAM SIK YMOBA
3ABE3INIEYEHHSA BE3IEKU JEP/KABH

Hacrok B. 1.

CtBOpeHHS epeKTUBHOTO MEXaHI3MYy MPOTHIiT KOPYMIII HEMOXIIUBE 0e3
00’€KTHBHOTO TIPOTHO3Y INepeadadyBaHHWX 3arpo3 Oe3MeKd CYCHUIBCTBY,
BCeOIYHOTO aHaIi3y OCHOBHHX TCHICHIIIH PO3BUTKY TaKOi MPOTHAIT IITISIXOM
YCTaHOBIICHHS I HaJIE)KHOTO MeXaHi3My U BHSABICHHA UYWHHHKIB, IO
CHPHUSIIOTh YAOCKOHAJICHHIO BHABICHHS KOPYNLIHHHX MPaBOMNOPYIICHb.
VY3aranpHeHa cHUCTEMa 3 MPOTHIII agMiHICTPAaTUBHUM MPaBOIOPYIICHHIM,
OB’ SI3aHUM 3 KOPYIIII€I0, TOBUHHA CTAHOBUTH COOOIO IUTICHY KOHIEIIIIIIO,
0 BKJIIOYAE B cebe 3axoau sIK 13 3a0e3leueHHsT €KOHOMIYHOI Oe3reku
JIep)KaBU, Tak 1 Oe3rmocepeaHbO 13 3aXHCTy MpaB Ta IHTEPECIB TPOMajsiH
BiJl IPaBOIIOPYIIEHb ~ KOPYMIiHHOiI  crpsmoBaHocTi. Kpim  Toro, ii
PO3pOOIIEHHS MOKE BBaXKaTUCS €(EKTHBHUM JIMIIE Y TOMY BUIAJIKY, SIKIIO B
OCHOBY 1Ii€i cucTeMH sIK Oe3rocepeiHiil €KOHOMIYHHWHA NPOrHO3 OyIyTh
MOKJIAZIeHI 3MiHA 3aKOHOIABCTBAa W peKOMeHAIil (axiBLiB Pi3HUX Traiy3eu
mpaBa. 3a TaKMX YMOB HEOOXiTHHM € HayKOBO OOIPYHTOBaHHMU MiAXix 10
MOCTIKCHHS JisUTBHOCTI, CIpsIMOBaHOI Ha 3aliraHHs KOPYMIiHHIM
IIPOsIBaM, IO BUCTYIIATHME 3aII0PYKOIO 3a0e31eUeHHs OE3IIeKH JepKaBH.

CycninpHa HeOe3eka KOPYIIIHHNX PaBOMOPYIIEHb, X MOMUPEHICTh B
opraHax Jep)kaBHOI BJaAM 1 MICIIEBOTO CaMOBpSIyBaHHS BHKJIHMKAIOTh
HEJIOBIpY Ta 3HEBary CYCIHIJIbCTBA JIO0 BJAJHHUX IHCTUTYTIB, 3yMOBIIOIOTH
HEOOXiTHICTh 3amoliraHHs OyAb-SKMM MpPOsIBAM KOPYILIHHOTO CIpAMY-
BaHHA. B yKkpalHCbKOMY 3aKOHOAABCTBI ICHY€ YHMMalO0 HOPMAaTHBHO-
MIPaBOBUX aKTiB, fAKi IependadaroTh pi3HI HAmpsMKH # QopMmu mome-
pPEeMKEeHHS KOPYHIIMHUX NPaBOMOPYIIEHb 1 {XHBOI MpoTHnii. Aye 3aco0wu,
IO BXXHBAJKCA JCPKABOIO MPOTATOM OCTAaHHIX AECATHIITH Y OOpOTHOI
3 KOPYNIIIHHIMHU TIposiBaMM, He Oyiu edekTHBHUMH. YUepe3 HeCTIpHATINBI
YMOBH /IS BeJeHHS! Oi3HeCy B YKpaiHI BTpPadaloThCsS MOJKIJIMBOCTI IOJO
3ay4eHHs BITYM3HAHMX Ta IHO3EMHHMX IHBECTHLIH, YNPOBaIKEHHS
NepeIoOBUX TEXHOJIOTiH 1 MiIBUINEHHS EKOHOMIYHOTO pIBHS JAEpIKaBH.
Ocph YoMy TMOJOJaHHS KOpYMNuii NOBMHHO OyTH OJHUM 3 NPIOPUTETHHX
3aBIaHb JEPKaBHOI MONITHUKH, MPUIOMY HE IEKJIAPATHBHO IPOTOJIOLICHOT,
a peanpHO 37ilicHIOBaHO1. CaMe TOMYy THTaHHS OOpOTHOM 3 KOPYIIIIHHAMH
MPaBOMOPYIICHHSAME IIEPETBOPIOETHCS HAa TMTAHHS 30EpEXKEHHS epiKaB-
HOCTI, a IPOTUIA KOPYNIIHHNM HPOsIBAM CTa€ TOJOBHOIO MeToro CrpaTterii
HaIioHAJLHOT Oe3rmekn Y KpaiHu.
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[TpoGnema nomonaHHs KOPYNUIHHAX NPaBOMOPYIICHb CTaja MPEIMETOM
YHUCJIEHHUX HAYKOBHX JIOCIIIJKEHB SIK TEOPETHKIB PI3HUX MPABOBUX Tally3ei,
TaK i MPaKTHYHMX TpaliBHUKIB. B ocTanHi necatuiiTrs 0yino omy06iikoBaHO
psn MoHorpadiii 1 craTeld, NPUCBSYEHHWX INUTAHHSIM KOPYIMLii, a TaKoX
NPaKTHYHUX PEKOMEHMAAIH, 110 JI03BOJISIE YCHIIIHO HPOTUIISATH LHOMY
HeraTuBHOMY siBUINY. JlociiJkeHHIO KopymuiiiHoi cutyauii B YkpaiHi i
CTaHy NpOTHAil Ti NpUCBSYeHi mpami Takux ydeHuX, sk JI.I. Apkyma,
JI.B. Barpiii-Illaxmaros, B.T. Bbimoyc, M.IO. be3nonpuuii, A.B. Taifayk,
B.M. Tapamyx, [II. Tomocuiuenko, B.A. 3asroponmmiii, J.I'. 3abpona,
ATl 3akamox, B.C. 3enenmeunpkmii, O.I'. Kameman, T.0. Komomoers,
B.K. Konnakos, B.M. Ky, O.M. JlurBak, M.I. Mensnuk, €.B. HeBmep-
xunpkui, C.C. Porynecbkuii, B.M. Conosiios, O.B. Tepeuyk, P.M. Tyuax,
M.I. XaBpontok, H.M. SApmum Ta in. [Ipobrema cekropy Oe3mekum Ta ii
aJIMIHICTPaTHBHO-TIPABOBUI BUMIp JOCIIKyBajach Y HAyKOBHX Mpalsix
B.b. Agsep’snoBa, O.M. Bbannypku, FO.I. burska, P.A. Kamroxsoro,
B.O. Komnanuyka, B.A. Jlinkana, B.C. [{um0antoka Ta iHIITHX.

dopMyBaHHS Cy4acHOT0 MEXaHi3My MPOTHAIT KOPYNIIHHUM ITPOCTYKaM
OXOIUTIOETHCS 3-Ma BiJHOCHO CaMOCTIHHHUMH IepioJjaMu:

1) 3 16 aucronana 1995 p. no 30 uepBus 2011 p., ToO6TO Binm AHS
HaOpaHHs YUHHOCTI 3akoHOM Ykpainu «IIpo 60opoTb0y 3 KOPYIIIIiE0» Bix
05 sxoBTHA 1995 p. 1O MOMEHTY BTpATH HUM YHHHOCTI;

2) 3 1 oumas 2011 p., ToOTO 3 MOMEHTY HaOpaHHS YMHHOCTI 3aKOHOM
Vxpainu «IIpo 3acagu 3amoOiraHHs Ta MPOTHIIl KOPYIIIi» 10 MPUHHATTSA
3akony Ykpainu «[Ipo 3amobiranss Kopymmii»;

3) 3 MoMeHTy HaOpaHHS YuHHOCTI 3akoHOM Ykpainu «IIpo 3anmoGiranus
KOpYyMIii» 0 ChOTOAEHHS. 3BICHO, TaKMH MOMIN € JAOCTaTHHO BiJHOCHHM.
VY Mexkax KOXKHOTO i3 Ha3BaHUX IEPiO/iB MOKHA BHOKPEMHTH TaKOX IIEBHI
eTaru, TOCIiHPKeHHS KX Oy/ie MPOBEACHO Jali.

3akoHoM Ykpaiau Bin 5 :koBTHA 1995 p. «I[Ipo GOpoTE0y 3 KOPYIIIIi€I0»
ynepmie Oyjo rmepemndavdeHo  aAMiHICTpAaTUBHY BiATOBINANBHICTH 3a
KOpYIILiiHI npaBonopyuieHHs . OCOOJIMBICTIO BOIO 3aKOHOJABYOIO aKTa
CTaJO 3aKpiIUICHHS HE JIMIIE aHTHKOPYIIIHHUX OOMeXeHb i 3a00poH, a
it a[MiHICTPaTHBHUX CTATHEHb 3a iX mOpymeHHs'. 30Kpema, aaMiHicTpa-
THUBHA BiATIOBiTaIbHICTE OyJia BCTAHOBIJICHA 3a: a) HEPaBOMipHE OJIepKaHHS
ocobaMy, YIOBHOBaXCHHMH Ha BUKOHAaHHA (YHKIIH IepkaBu, MaTe-
piampHEX OJar, Mociyr, miner Tomo (cT. 7); 0) MOpymIeHHsS crerialbHUuX
0OMe)KeHb, YCTAHOBJIEHHX JUIi OCi0, YIOBHOBa)XEHHMX Ha BHUKOHAHHS
¢byHKuii nepxaBu (cT. 8); B) MOpYIIEHHS BUMOI' (DiHAHCOBOTO KOHTPOIIIO
(ct. 9); T) HEBXUTTS KEpiBHMKAMH 3aXOMIB M0N0 OOPOTHOM 3 KOPYILIEIO

' Tmagys O.3. IpoGneMHi acHeKkTH IPOBaKEHHA Yy CIpaBaXx Mpo

aZMIHICTPAaTHBHI KOPYIILiifHI paBonopymeHHs. Bicnuk Buwoi paou ocmuyii. 2013.
Ne 3. C. 34-35.
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(ct. 10); ) yMHCHE HEBUKOHAHHS CBOiX 00OB’s3KiB 10 OOpOTHOI 3 KOpPYyI-
mieto (cr. 11). PosrisHyTnii HamuM eram XapaKTEepHU3YETbCS YXBaJICHHSIM
HHU3KH 3aKOHOJaBYMX AKTIB, CIIPSIMOBAaHMX Ha BU3HAYEHHS 1 BIOCKOHAJICHHS
AQHTUKOPYNLIHHOT MTOJIITHKY JI€PIKaBU.

Haii6inpir BaroMum KpokoMm y 060poTh0i 3 KOpyMui€eto Oyno NpUAHATTS
[TocranoBn KaGinery MinictpiB Ykpainu Big 8 rpymus 2009 p. Ne 1422.
(«IInTanHs 3amo0iraHHs Ta BHSBJICHHS KOPYNLII B OpraHax BHKOHABYOI
Buanm», «IIpo 3arBepmxkenns Ilopsaky irdopmyBanas HarmionamsHOTO
areHTCTBa 3 THTaHb JCP)KaBHOI CIyXOM IMpo 0cid, YNOBHOBa)XEHUX Ha
BUKOHAaHHSA (QYHKIIH JepxaBum ab0 MICIEBOTO CaMOBPSIYBaHHS, SKi
3BUTBHEHI y 3B’S3KY 3 MPUTSATHEHHSM 10 BiATIOBiTaJBHOCTI 3a KOPYIIIiifHE
npaBonopymeHHs» Bifg 12 xoBtHA 2011 p. Ne 1072, «IIpo 3arBepmKeHHS
[MopsiaKy miATOTOBKM Ta ONPWIIOJHEHHS 3BITY PO pe3yIbTaTH MIPOBEICHHS
3ax0[iB MO0 3amo0iranHsA i mpotuaii kopymmii» Big 20 xostHs 2011 p.
Ne 1094, «IIpo 3arBepmxenns [lopsnky nepenadi JapyHKIB, OJepKaHHUX SIK
NOJapYHKH JepkaBi, ABToHoMHill PecmyOmini Kpum, TepuropianbHiit
rpomai, AepKaBHUM ab0 KOMYHAJIbHHUM yCTAaHOBaM YH OPraHi3aiism» Bix
16 mucromana 2011 p. Ne 1195.)

7 xBitHa 2011 p. B mepebiry pedopMu aHTHKOPYMUIHHOTO 3aKOHO-
nmaBcTBa BepxoBHor Pamoro Ykpainum Oye mpuitaaruit 3akoH «[Ipo 3acagm
3armo0iraHHs Ta MPOTHIIl KOPYIIii», KU MaB CTaTH aOCOIIOTHO HOBOIO
KOHILIETITYaJIbHOIO 3acaiol0 OOPOTHEOM 3 MM sIBUILEM B YKpaiHi. 3a3HaunMO,
110 3 Horo MpUHHATTAM OyiM BHeceHi cyTTeBi 3MiHH i 1o Konekcy Ykpainu
PO aaMiHicTpaTHBHI NpaBonopymenHs. Tak, B Ocobnusiit wactuai KYnAIT
3’sBUIIacsl HOBa TiaBa 13-A, y Mexax sKoi Oe3locepeHhO MepeadaveHo,
AKi caMe JiSHHS BHW3HAIOTHCS aJMIHICTPATMBHHMH KOPYIIIHHMMH IpaBo-
MOPYIICHHSAMH 1 SKi CTATHEHHS MOXXYTh 3aCTOCOBYBATHCS A0 0Ci0, BHHHUX
y iX BUMHEHHI.

5 xoBtHs 2011 poky OyB Bumanmii Yka3 [Ipesunenta Yipainu Ne 964,
BIIMOBIAHO 10O TIOJNOXKEHb SKOTO (YHKINI CHEmiaJbHO YIOBHOBaXKEHO
OpraHy 3 NHUTaHb AHTHKOPYMLIHHOI MOJITHKKM THMYacoBO IIOKJIAJAEHO Ha
MinictepcTBo roctunii Ykpainu. Ha HboMy BiAIIOBITHO JICXKUTH 1 000B’ 30K
MiATOTOBKM ILOPIYHOTrO 3BiTY 3 NHUTaHb peaji3amii 3aXxo/iB CTOCOBHO
3ano0iraHHs i NpoTUAil KOpymii.

BopHowac aHami3 eMmipu4HOTO Marepially CBiJUMTh, IO MiCJs
npuitHaTTs 3akony Ykpainm «[Ipo 3acamu 3amobiraHHs Ta HPOTHIIT
Kopymmii» # 3aTBep/keHHs HarioHampHOI aHTHKOPYMIINHHOI cTpaTerii Ha
2011-2015 poxum BigOymucs TO3UTHBHI 3MiHH. AKICHTH Jep>KaBHOI
MONITHKH TEPEMICTIIINCS 3 TMPOTHIAII aIMIHICTPATHBHAM IIPaBOIIOPY-
IICHHSM, TIOB’S3aHUM 3 KOPYIII€I0, SK BiIHOCHO MacOBOMY SBHINY Ha iX
3aro0iranHs. 3HAYHO PO3MIMPHUBCS IHCTPYMEHTapill MPEBEHTHUBHUX 3aCO0iB 1
METO/IiB 3ano0iraHHs KOPYNIIHHIM pU3MKaM Ha JepKaBHil ciiyx0i, a came:
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— CTBOPEHO MAPO3AUIH 13 3amoOiraHHs W BUSABJICHHS KOPYIIIil
B OpraHax JIep»KaBHO{ BJIaJIM i opraHax MiCIIeBOIO CaMOBPSIIyBaHHS;

— 3ampoBa/PKEHO 3aroliraHHs W BHSBIEHHS KOH(QIIKTY iHTepeciB.
OCKIIBKH B OLIBIIOCTI BHUITAJKIB MPUYUHOK OCTAHHBOTO CIY)XHTh IOPY-
IIEHHS OOMEXeHb 111010 PoOOTH ONU3BKMX 0Ci0, MiIPO3AIIM 3 NHUTaHb
3ano0iraHHs 1 MpOTHAIl KOpyNuii MaloTh KOHIEHTPYBAaTH yBary Ha BHSB-
JeHHI W YCyHEHHI BUNAJKIB HasBHOCTI BIZHOCHH Oe€3MOCEPEIHBOTO
MATIOPSAKYBAaHHS MK OJTM3BKUME POJIMYaMI;

— 3aJydeHO TPOBiAHI HAyKOBI W HAYKOBO-OCBITHI YyCTaHOBH IS
3MIACHEHHS aHTUKOPYMIIHOT eKCIIEPTH3H HOPMAaTHBHO-TIPABOBUX aKTiB;

— CTBOPEHO TMIEepeNiKk Iocan, A€ ICHYIOTh BHUCOKI PHU3HUKHA IPOSBY
KOPyIIIi’;

— 3aIpOBa/PKCHO KOPHUI'YBaHHS MNEPCOHAJIBHOTO CKJIady pe3epBy Ha
3alHATTS KEPIBHUX 110CA]] B OpraHax Jep)KaBHOI BJIaJId i OpraHax MicLeBOrO
CaMOBpSIIyBaHHS;

— 3aCTOCOBaHO METOJM BHSBJICHHS I YCYHEHHS CHIPHUSTIMBUX JUIS
BYMHEHHS KOPYNLIHHHUX IIPABONIOPYLIEHb PU3HUKIB Y AisIIBHOCTI IOCATOBUX 1
ciry:)k00BHuX 0cib. 30Kkpema, Ll CTOCYEThCs J103BUIBLHOI cucteMu. CTBOpEeHO
6€30c000BY CHCTEMY IPUHHATTS TOKYMEHTIB 1 BUAAYi TO3BOJIIB,;

— CHCTEeMAaTHYHO 3IIMCHEHO pOTaIlifo KaApiB «II0 TOPH30HTAJI» Ta
«II0 BEPTHKAJI»;

— YCTaHOBIIEHO MAaKCHUMaJbHI CTpPOKM TepeOyBaHHS Ha IOcajax,
ISUTBHICTB HA SIKUX TIOB’s13aHa 3 MMiIBUIIIEHUMH KOPYIIIIHHUMH PHU3HUKAM;

— YIIOCKOHAJICHO 3aXOAM 3 MiJBHIIEHHS SKOCTI BiOOPY KaHAMIATIB Ha
Jiep)KaBHI  [OCaJy, CTBOPEHO OiIbII CYBOpPI YMOBHM IPOXOJDKEHHS
crewiaJibHOT epeBipKH;

— YIOCKOHAJIEHO JisUIbHICTh €JNHOTO JIep)KaBHOTO PEECTPY 0ciO, sKi
BUMHHMTH KOPYIIiiiHi IPaBONOPYIICHHS ;

— 3anpoBa/PKCHO €(EKTUBHI MEXaHI3MH CIIBIIpalli pi3HUX JAEpXKaHUX
OpraHiB Ml dYac TPOBEACHHS CIEI[iaIbHOT TEpeBIpKH KaHAHWJATIB Ha
3affHATTA 1OCal B OpraHax [ep>KaBHOI BIaJIM Ta OpraHax MiCLEBOrO
CaMOBPSIyBaHHS;

OpieHTOBHUII mepenik mocajn JAep)KaBHUX CIY)KOOBIIB, SIKi MpPaIOIOTh
y chepax, ne ICHye BHCOKMH pH3UK MposBY Kopymuii / Ympasmiaus I'onos-
nepkcnyx6u Ykpainn B XwmenpHunbkiit ob6macti. URL: http:/nads.gov.ua/sub/
hmelnitska/ua/publication/content/32602.htm?s398224032=145621dbb137b1454cb0
74133224c3fe 11.
3 Min’rocT 3apeectpysas IlonoxeHHs npo € quHui nepkaBHuil peecTp ocif, sKi
BUMHWINA KOPYILiifHI TpaBomnopymeHHs. bionemenv Minicmepcmsea rocmuyii
Yxpainu. 2012. Ne 2. C. 158.
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— YCTaHOBJICHO OOMEXEHHS Y HAJICKHUX BHUITAIKaX 1 HA OOTpyHTOBaHUH
CTPOK IIOJO JISUIBHOCTI 0Ci0, SIKI 3BIIBHWIIMCSA 3 I0Caj a00 MPUIMHUIN
JUSUTBHICTB, TOB’SI3aHy 3 BHKOHAHHSIM (YHKLIM JepkaBu, MICIIEBOTO
CaMOBpSAYBaHHS y NIPUBATHOMY CEKTOpI, Micis iX BUXOIy Yy BiICTaBKY abo
Ha TEHCII, SKIIO iX MisUTBHICTE abo po0OoTa Oe3mocepenHbO IMOB’s3aHA
3 QyHKIsIMH, SKi i JEp>KaBHI MOCAZOBI 0COOM BUKOHYBAIM B IEPiOA
ix mepeOyBaHHs Ha mocaai ab0 32 BUKOHAaHHSIM SKHX BOHH 3iHCHIOBaIN
Harmsg ;

— 3ay4eHO TPOMAJChKi 00’ €HAHHS IS 3MIHCHEHHS CUCTEMaTHYHOTO
KOHTPOJIIO 32 KOPYIIIIITHUMH POSIBaMH Ha Jep>KaBHIN CITyko0i;

— 3aCTOCOBAaHO  CHCTeMaTHYHE  iHGOPMYBaHHS  T'POMAICHKOCTI
PO BHSIBIICHI KOPYIIIHI MPABOMOPYIICHHS, CTBOPEHO «Tapsdi JiHID» s
MTOCTIfHOTO 3BOPOTHOTO 3B’S3KY 3 HACEICHHSM;

— PO3LIMPEHO CHIBIpaIl0 3 MDKHAPOIHUMH OpraHizamisMu y cdepi
00pOTHOU 3 KOPYIIIEL.

Benyun MoBY mpo Tperiii mepioz, HacamIiiepesa 3a3HayMMO MpPO HOTo
AKTHBHICTD 1 PaJMKaJbHICTh y 3B’3KY 3 MPUHHATTSAM HHU3KH HOPMAaTHBHHUX
aKTIB, CIPSIMOBAHUX Ha BIPOBAPKCHHS HOBOI aHTHKOPYILIHHOI MOJITHKU
nepxasu. Tak, 14 sxoBtHa 2014 p. OyB mpuiinsatuii 3akoH «[Ipo 3acamm
JIepKaBHOI AHTUKOPYMIIAHOI TOMTHKH B YKpaiHi (AHTHKOpYMIiiiHa
crpareris) Ha 2014-2017 pokm».

Il# aHTHKOpyMIiiiHAa cTpaTeris CHpsiMoBaHAa Oe3MOCepenHhO HA
JIOCSITHEHHS IEBHUX L1JIEH, SK-0T:

— 3alpOBA/PKCHHSA B JEp)KaBli CHCTEMH MPUHHATTA pilleHb MIOA0
QHTUKOPYMNUIHHOI MONITHKH Ha MiJCTaBl aHalli3y NOCTOBIPHUX JaHHUX IIPO
KOPYIIIif0, MOHITOPHHI'Y BUKOHAHHS LUX pillleHb Ta IX BIUIMBY Ha CTaH
CrIpaB 3 KOPYIIIIEI HE3aICKHUM CHELIAIbHO YIOBHOB)XEHHM OPraHOM 3
MUTaHb AHTHKOPYMUIHHOI MOJITHKM B MapTHEPCTBI 3 I'POMAJISHCHKUM
CYCHIJILCTBOM, a TakoX (pOpMyBaHHsI CYCHiJBbHOI HMIITPUMKH Y IOJOJIAHHI
L[OT'O SIBUIIA;

— CTBOpEHHS CHCTeMH I00poYecHOi i mpodeciitHoi myOmivHOiI CITy:x0u
BIMIOBITHO JO MDKHAPOJHWX CTAaHAAPTIB 1 3 YpaxyBaHHSAM CBITOBOTO
TIOCBITY;

— BTUIGHHA B OKUTTS e(QEKTUBHUX AHTUKOPYNIIHHUX IpoOrpam
y HEHTpaIbHUX OpraHax BUKOHABYOI BIIa/H,

— YCYHEHHS pPH3HUKIB KOpyMIii 1 BOPOBAIKEHHSA IPO30POi CHUCTEMHU
MPOBE/ICHHS JICP)KaBHUX 3aKyIIiBEJb;

— TIOJIOJIAHHS KOPYIIIi B CYJJOUYNHCTBI;

* 3ano6iranHs i mPOTH IS KOPYIIIl B Iep:KaBHUX OpraHaX Ta OpraHaxX MiCLeBOro
CaMOBPSITyBaHHS : METOANYHI pekoMeHaril / MinicrepcTso foctumnii Ykpainu. Kuis,
2013. C. 23-25.
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— YCyHEHHS KOPYHIIHHHUX NEPEayMOB;

— CTBOPEHHS CHCTEMH IHCTPYMEHTIB, SIKI JI03BOJSUIM O €QEeKTHBHO
BUSIBJISITH Ta PO3CIiyBaTH KOPYIIIiHHI 3JI0YMHHU, KOH(DICKOBYBAaTH MaiHO,
o OyJo mpeaMeTOM 3JI0YHMHHOI AisTbHOCTI abo ojepikaHe sK ii HACIHIOK,
MPUTATATH O  BIAMOBIAANBHOCTI 0Ci0, MNPUYCTHUX JO BYUHCHHS
KOPYIIIHHUX 3JI0YMHIB TOILO.

CytreBoro 3HayeHHs HaOyno mpuiHATTS 14 xoBTHs 2014 p. 3akoHy
Vxkpaian «IIpo 3amoOiraHHA KOPYIIii», METOI CTBOPEHHS SIKOTO
MOCTYXXIJIO KOMIUIEKCHE peQOpMyBaHHS CHCTEMH 3amoOiraHHS KOPYIIIii
BiNOBiTHO 10 MDDKHAPOJHHX CTaHAAPTIB Ta YCHIIITHUX MPAKTHK iHO3EMHUX
JIepKaB 1 y 3B’A3Ky 3 LUJIECHPIMOBAaHMM KypcOM KpaiHM Ha €BPONEHCHKY
iHTerpanito. OCHOBHUMHM CKJIaJHUKaMH TPEBEHTHBHOI aHTHKOPYMIiHHOI
cucTeMH y 3aKOHI Ha3BaHO:

— HAasBHICTb CHELiaJIi30BAHOI0 OpPraHy 3 MHTaHb 3a00IraHHs KOPYLii,
oprany GopMyBaHHs 1 peastizallii aHTUKOPYMIIHHOT MO THKH;

— peamizaiil0 aHTHKOPYIIIHHUX OOMEXEHb II0J0 BUKOPUCTAHHS
CIIy’)kOOBOTO ~ CTAaHOBHWIA, OJCPXKAHHSA TNOAApYHKIB, CyMICHMITBa H
CYMIIIICHHS 3 IHIIUMHU BUIAMHU JISUIBHOCTI, CIUTBHOT pOOOTH OJIH3BKUX OCIO,
TICJIS IPUMTUHEHHS JisTTbHOCTI, TTOB’A3aHO1 3 BUKOHAHHAM (YHKIIN AepiKaBU
a00 MICIIEBOTO CaMOBPSITYBaHHS;

— 3aro0iraHHA i BperyIIOBaHHSA KOH(IIKTY iHTEpECiB;

— peaiizamiio creniaTbHUX aHTHKOPYIIIIHHAX IHCTPYMEHTIB;

— 3aXHCT BHKPHBadYiB — OCi0, SKi HOBIJOMIISIFOTH PO (HaKTH KOPYIIIIil
BiJl HE3aKOHHOTO 3BIJBHEHHS, IIEPEBEACHHs, 3MIHH CYTTEBHX YMOB
TPYIOBOTO JIOTOBOPY TOLIO;

— BIJNOBINAIBHICT, 33 KOPYIIIWHI ¥ TOB’SI3aHI 3 KOPYILIEIO

MIpaBONOpYIIEHHS (KpUMiHamIbHa — 3a OE3MOCepefHBOI0  KOPYMIIIo
(370BXMBAaHHS  TOBHOBAO)XCHHSAMH, HE3aKOHHE 30aradeHHs  TOIIO);
aIMIiHICTpaTHBHA — 3a IIOB’S3aHI 3 KOPYHI€0 MiSHHS (IIOpYLICHHS

00Me)KeHb II0JI0 CYMICHHIITBA Ta CYMIIIICHHS 3 IHITUMH BHJAMH JiSUTBHOCTI,
I10/10 OJIEpP>KaHHs MoJapyHKa (I0XKEPTBH), BUMOTH (pIHAHCOBOTO KOHTPOJIIIO
TOIIO); AMCIMILTIHAPHA i IMBUILHO-TIpaBOBa (3a 00K/1Ba BUAM IIOPYIICHB);

— YCYHEHHs HAacJi/KiB KOPYII[IHHUX INPaBONOpPYIIEHb (CKacyBaHHS
aKTiB, BW3HAHHA HIKYEMHHUMH NpPaBOYMHIB, BIiJIIKOAYBaHHSI 30UTKIB
y CyZIOBOMY HOPSIIKY);

— MDKHapOJHE CIiBpOOITHUIITBO.

Came 1mM 3aKOHOM CTBOPEHO CICMiai30BaHUN TPEBEHTHUBHHMA
AHTUKOPYNIIIHHNN TIEHTPAJbHIA OpTraH BUKOHABYOI BJIAH i3 CIIEMiaIbHIM
cratrycoM — HarioHaJibHe areHTCTBO 3 NMHUTaHb 3amo0iraHHs KOPYIIIii, Ha
AK€ TOKIaAeHO Taki (yHKIii: 3abe3medeHHs (opMyBaHHS W peamizarii
AHTHKOPYNLIHHOI TMOJIITHKY 13 3aJyd4eHHSIM TIpOMAaJICbKOCTI; 3iHCHEHHS
aHaJi3y W OCIIKeHHs CHTYyallii, OB’ sI3aHOT 3 KOPYIILi€l0; po3poOieHHs,
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MOHITOPUHT 1 KOOpJAWHAIIS BUKOHAHHA AHTHKOPYHIIIHHOI CTparterii
i nep>xaBHOi mporpamu 3 ii pearmizamii; MOHITOPMHT 1 KOHTpOJIb 32
BUKOHAHHSM aKTiB 3aKOHOJIABCTBA 111010 podeciiHOi eTUKN W KOHQIIIKTY
IHTepeciB; KOOpAMHALIS i METOJUYHA JI0TIOMOTa Y BUSIBJIEHHI i yCyHEHHI
OopraHaMHi KOpPYNUIHHUX PHU3UKIB; NPOBEJCHHS (PIHAHCOBOTO KOHTPOIIIO
(mepeBipka Jaekiapaiiii, MOHITOPHUHI CIIOCOOY JKHTTS); 3aTBEPIUKEHHS
NPaBWI €TUYHOI MOBENIHKM JepKaBHUX CIIY)KOOBIIB Ta MOCAJOBUX 0Ci0
MICIIEBOTO CaMOBPSIYBaHHS; CIIIBIIpAIll 3 BUKpHBadaMU, BXKHUTTSA 3aXOIiB
IOA0 IX MPaBOBOTO 3aXHCTy; PO3’SICHEHHS METOJMYHOI Ta KOHCYJIbTa-
THUBHOI JJOTTOMOTH HIOAO 3aCTOCYBAaHHs aHTHKOPYIIIIITHOrO 3aKOHOaBCTBA;
3MiCHEHHS MDKHApOJHOTO CHiBpOOITHUITBA y cdepi aHTHUKOPYIIIHHOT
MTOJTITUKH.

HoBami€ero cy4acHOro IHCTHTYHIHHOTO MeEXaHi3My, CIPSMOBAaHOTO Ha
NPOTUII0 KOPYNLIHHUM IPAaBOTIOPYLICHHSIM Yy JEpXKaBHUX OpraHax, €
¢dopmyBanHs HarioHanbHOrO aHTHKOPYMIIHHOTO OMOpO, sKEe 3/AIHCHIOE
MONIepEeKEHHS, BHSBJICHHS, NPUIMHEHHS, DPO3CIiAyBaHHS W PO3KPUTTS
KOPYIIIHHUX MPaBONOPYIICHb, BITHECEHUX J0 HOTO MiJACIITHOCTI, a TAKOX
3a100iraHHs BYNHEHHIO HOBUX. Or0 3aBIaHHAM € MPOTHIis KpUMiHATLHIM
KOPYII[IMHUM MNpPaBONOPYIISHHSM, $IKi BYMHEHI BHIIMMH I10CAJI0BUMHU
oco0aMu, YIOBHOBA)XCHUMH Ha BUKOHAaHHSA (YHKIIH gepxaBu abo
MICIICBOTO CaMOBPSIyBaHHs, Ta CTAHOBIIATH 3arpo3y HaIllOHABHIH Oe3meri.

CTBOpPEHHsI 1bOTO aBTOHOMHOTO aHTHKODYIIIIHOTO oOpraHy 3
IIPAaBOOXOPOHHUMH (QYHKIISIMM Ma€ HH3KY IIepeBar, cepell SKhx Tpeda
3a3HAYUTH TOH (akT, mo HamioHansHe 0I0po Jae HOBHUIT MIAHC JUISA BIAXOIY
BiJl IOTEPEeNHBOI NPAKTUKH HEe(PEKTHUBHOI NPOTHAIl aJAMiHICTPATHBHUM
MIPaBOMOPYIICHHSIM, OB’ SI3aHUM 3 KOPYIIIIEIO, 1 JTOCATHEHHS SKICHO HOBHUX
pesynsTatiB. Kpim Toro, Harionansse 01opo He Oyzie o0TshKeHe CyCHiTBHIM
CHPUHHATTAM KOPYMIIOBAaHOCTI YM HEe(PEeKTHBHOCTI, IO BIIACTHBE
MIPaBOOXOPOHHUM OpPTaHaM, a B pa3i ePeKTUBHOI HOTO JiSUTBHOCTI JTO3BOIHTH
chopmyBaTu 10 cebe TPOMAICHKY A0BIpY U MiATPUMKY.

3a3Haunmo, 1o HamioHanbHe aHTHKOpYMLiiiHE OMOpPO € HE3aJIEeKHUM
BiJl THX JCpXKaBHHUX OpraHiB, sSKi € O00’€KTOM WOro yBaru y mporeci
BUSIBJICHHSI ¥ PO3CIIilyBaHHs KOPYMNIIMHUX MPaBONOpYIIEHb (IPUMipoM, B
HasiBHUX MPAaBOOXOPOHHUX opraHax). CTBOpPEHHsS TaKOro OKPEMOTO OpraHy
31 cremiaJbHUM CTaTycoM Ha IIiJICTaBi CHELiaJIbHOrO 3aKOHY Ja€ 3MOTY
3aKpiMUTH Ha 3aKOHOJAaBYOMY piBHI OCOOJNMBI  MeXaHi3MH HoOro
HE3aJIEXXHOCTI ¥ MIA3BITHOCTI.

Bomnouac HamionanpHe 0rOpo Mae BY3BKY CIIEIiami3amiro i 30cepen-
KYETbCS Ha BHCOKOIOCAIOBIH KOPYIIl ¥ KOpymii, o 3aBaae 0coOIMBO
BEJINKY IIKOAY, IO AO3BOJSAE HE PO3TpavyaTH HOro 3yCWUIsl W pecypcu
Ha MEHIII BaXXJIUBi CIIpaBH.
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KareropianbHO-IOHATIHHUHN acreKT 3anmo0iraHHs KOPYIIIHHUM MPOsBaM
OpIEHTOBAaHMH Ha BU3HAYECHHS iSUIBHOCTI, CIPSMOBAHOI NPOTH KOPYIILIi.
Taky IisUTbHICTH Ha3MBAIOTH OOpPOTHOOI0 3 KOPYMIEI0, KOHTPOJIEM HaJ
KOPYIIII€I0, TPOTHIIEI KOPYIIIii, HACTYIIOM Ha KOPYIIIIiI0, 3armo0iraHHsIM
KOpYIILi, MonepekeH M Kopymiii Tomo’. FOpuauuna mpupona 3micry
MOHATTSL «IIPOTHAIT» (AKTUYHO OTOTOXKHIOETHCS 13 CaMoOl0 OOpOTHOOIO
3 a/IMiHICTPATUBHUMH IIPABOIIOPYLICHHIMH, OB’ SI3aHUMH 3 KOPYIILII€IO0.

M.I. MenbpHuK 3a3Ha4yuB: «TepMiHaMH «3amoOiraHHI» 1 «IIPOTHIIN»
OXOIIITIOETHCS BBECH KOMIUIEKC 3aX0/IiB BIIMBY Ha KOPYIIIiIO, BKIIOYAIOUN
il comiasibHI TepeayMOBH, NPUYMHA W YMOBH KOPYHIIHHHUX IIpaBo-
MOpYyIIeHb, IPaBOOXOPOHHY TisSTHHICTH MO0 BUSABICHHS I po3CiigyBaHHS
TakuX MisHb, TPUTATHEHHS BHHHMAX Yy iX BYMHEHHI OCi0 1O BiIMOBi-
nanpHOCTI. [TOHATTS «O0poTHOa 3 KOPYIIIIEIO» ACOUIIOETHCS MEPEBAKHO
3 MOMEHTOM aKTMBHOI'O HACTYIy Ha OCTaHHIO 13 3aCTOCYBAaHHSIM peripe-
CHBHUX 3aXOJiB aJMIHICTPAaTUBHO-MPABOBOTO Ta IHIIOTO XapakTepy,
i3 MPOTHOOPCTBOM 3 KOHKPETHUMH INPOsSBaMHU KOpYHIii i ocobamu, ki ix
YUUHWIH, i 3a3BUYAil HE OTOTOXKHIOETHCS 3 AaHTUKOPYIIIHHUME 3aX01aMU
PO iNaKTHIHOrO XapaKTepy»’.

Crijl 3a3Ha4YMTH, IO HOHSTTS «IPOTHIIS KOPYNLIHHHUM IpaBoNopy-
IIEHHSAM» € 3HAYHO MIMPIIMM 33 HOHSITTS «IIPOTHIIS aJMiHICTPaTUBHUM
MIPaBONIOPYIICHHSAM, OB ’S3aHUM 3 KOpPYyIHIi€o». BoHO cTaHOBHTH CO0O0IO
KOMIUIEKC 3aXOMiB 3 IONECPEMKCHHS, BHABICHHS, YCYHECHHS SK IIPOSBIB
KOPYTIIi, TaK i caMuX (aKTiB MPaBOMOPYIICHb.

Ha namry nymky, mig IpoTHII€r0 aqMiHICTPaTUBHIM IIPABOMIOPYIICHHSM,
OB’ SI3aHUM 3 KOPYIILI€I0, BAPTO MaTH Ha yBa3l BPEryJlbOBaHHH HOpMaMu
npaBa KOMILUIEKC B3a€MOIOB’SI3aHUX i KOMIIETEHTHUX OpTaHiB JiepiKaBU
Ta IX MOCaJOBHX O0Ci0, 3a JOMOMOTOI0 SKUX 3a0e3meuyeTbess OOpoThOa
3 KOPYIII€I0 1 sIKi MaloTh BIAIHO-PO3NOPsIUMi xapaktep. [lpu npomy
HarojoCHMO 10 HaBeJIeHE BUILE IMOHATTS «IPOTHIIS aAMiHICTPaTUBHUM
MPaBOINOPYILEHHSM, OB SI3aHUM 3 KOPYIILI€I0» HE € TOTOXXHUM HOHSTTIO
«3aX0M aIMiHICTPATHBHOTO MPUMYCY», a BKIIFOUA€E B ce0E OCTaHHE.

5 Jhopcekmit po3BHTOK B VYKpaiHi: comjamsHi Ta memorpadiumi UHHHHKE
MoOJIepHi3alii HallioHAIIBHOT eKOHOMIKH : KoJekThBHa MoHorpadis / E.M. Jlibanosa,
0.B. Maxkaposa, 1.O. Kypuo ; 3a pex. E.M. Jlibanosoi. KuiB : Incturyr nemorpadii
Ta conianbHUX gociikens iM. M.B. IItyxu HAH VYkpainn, 2012. C. 22.

 Menbuux M.I. KpumiHomnoriuui Ta kpHMiHAIBHO-IIPABOBI IIPO6IEMH IIPOTHALT
KOPYIIIT : TUC. ... A-pa opun. Hayk : 12.00.08 ; HamioHansHa akaaemis BHYTPIIIHIX
cnpaB Ykpainu. Kuis, 2002. C. 231-232.
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JloKTpUHaNbHE NPHUIYMIEHHS HEMOXJMBOCTI IOBHOTO  3HHUIICHHS
Kopymiii’ He ae JepKaBi mpaBa OOMEXKYBaTHCS IHIIE BUKITIOUHHM JEK/Ia-
PYBaHHSM COLQJIBHO HETraTUBHOTO XapakTepy KOpymuii i IoKapaHHIM
KopynuioHepis. I3 ¢inocopcbkoi TOUKHM 30py KiHLIEBOIO METOI0 0OpoTHOM 3
KOpYILi€l0, MadyTh, CJiJi BH3HAaTH IIOJIOJIAaHHSA OCTaHHBOI. [IpHKiamHOIO
OUUTF0  OOpOTHOM 13 UM  SIBHIIEM MOXE PO3MIATHCA 3HIKCHHS
MOIIMPEHOCTI 1 HOTO CYCHiUIbHOT HEOE3MEeKH 70 PiBHSL, IO HE € HEMEPEOOPHOIO
HEPEeIIKOIOI0 EKOHOMIYHOMY PO3BHTKY CYCIUIBCTBA, aJeKBATHOTO HOTo
motpedaM i 3aKOHOJABYO 3aKPIIUICHIM I[IHHOCTSIM 1 ITPiOpUTETaM.

€ CeHC TOTOAWTHUCS 3 TPUIYINICHHSM, IO TOBHICTIO BUKOPIHHUTH IIe
SIBHUILIE HEMOJXKIIMBO, aj€ BXXMBATH HEOOXITHMX 3aXOJiB IOJ0 MiHIMi3amil
KOpPYTIii, 3BHYAIHO XK, H€06Xi,£[H08. PamionanbpHe 3epHO Ma€ TBEPKECHHS
M. Iliper i B. PeOkano, mo >kofHa i3 COIIQbHO-TIOJITHYHAX CHUCTEM
He MaJla, He Ma€ 1 He MOXXE MaTu MOBHOTO IMYHITETY BiJl KOpYIIi, L0
3MIHIOIOTHCS JiMIe 11 MacmTabu i IPOsIBU, a TAKOXX MOXIIMBOCTI il BIUIMBY
HA COLIANbHE KUTTS .

Ha HeoOximHOCTI m1mOOYZOBM B KpaiHi JI€BOr0 aHTHKOPYHIIHHOTO
MexaHi3My Haronomye i C.A. ByTkeBuu, SIKHii MiIKPECIIOE, IO U OUTBII
e(eKTUBHOTO 3a0e3MeUeHHsI 3aXUCTY IPOMAISIH BiJl KOPYIIIHHUX MOCSTaHb 1
JUTA 3a1100iraHHs BTpaTaM JepsKaBH H COIiyMy Bill Hiif ix cy0’€KTiB, a TaKOX
JUIA PIIIy90oT0 YCYHEHHS OYIb-IKHX MPOSBIB IFOTO TaHEOHOTO SBHIIA, IO
rajgbMy€e PO3BUTOK €KOHOMIKH, ITOJAJIbIIE CTAHOBICHHS PUHKOBHX BiTHOCHH
i (QopMyBaHHSI TpPOMAIJHCHKOTO CYCHUIBCTBA, CIPHUIE CTBOPEHHIO
HETaTUBHOTO iMiKy YKpainu 3a i MexaMu, moTpiOHa mogansIna po30yaoBa
CHCTEMHM aHTHKOPYMIifHuX 3ax01iB '’

3 oAy HA BUBYCHHS MIXHAPOIHOTO JOCBiAY OOPOTHOM 3 KOPYIIIIEIO
BiIMITHMO, 110 OaraThoM 3apyOixkHHM KpaiHam, a came Dimmsunuii, daHii,
Hosi#t 3enmannii, Icmannii, Cinranypy, IlBeunii, Kanani, Hinepnanmam,
JlrokcemOypry, Hopserii, Ascrpanii, IlIBefinapii, Bemukiii bBpuranii,
Agcrpii, I3paimo, CIHA, Ywmi, Ipnannii, HimeuyuwmHi Ta iHIIUM, IO
XapaKTepU3yIOThCS HU3BKAM pIBHEM KOpYIIii B JepxaBi, Bce X TaKd

7 Iepera B.B. [oniTiuHa KOpyYIIlis: BUSHAYEHHA Ta 0coOnuBoCTi. Haykosi npayi
Yopromopcvkoeo Oepoicasnoeo  yuigepcumemy imeni Ilempa Moeunu. Cepis
«Ilonimonocisy. Mukomnais, 2009. T. 110. Bum. 97. C. 75.

8 Oninnosa O. Lusinizosanuii 106i3M K GopMa 6opoTEOH 3 Kopymuieio. [Ipaso
Yxpainu. 2006. Ne 6. C. 113.

° Mipen M., PeGkano B. 3amobiranus Kopymuii B CHCTEMi MOMITHKO-BIATHHX
BITHOCHH CYYacHOTO YKPaiHCBKOTO CycIuIbCTBa. Bicnux Hayionanvnoi axademii
Odeparcasnozo ynpagainna npu Ilpesudenmosi Yipainu. 2011. Ne 4. C. 1913.

Byrkesnmu C.A. BimmuBanHS Tpomed i KOPYNIis: aKTyalbHI INpoOiemMu
npoTuail Ta NUIIXM iX BUpimeHHS. Bopomwvba 3 0opeanizo8anolo 3104uHHiCMIO |
Kopynyieio (meopia i npaxmuxa). 2012. Ne 2. C. 92.
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BIIAJIOCSI CTBOPUTH €()EKTUBHHUIA MEXaHi3M MPOTHUIIT KOPYMIIHHUM TPOSBaM.
KokHa i3 mux aepkaB Mae CBOi OCOONMBOCTI B opraHizaimii aHTHKOpPYII-
LWIAHOT JISUTBHOCTI, ajie CHUIBHUMH Ui HUX € BEKTOPHICTh B OpraHizarii
aKTHBHOI NPOTWAIl KOPYNIIHHUM IpOsIBaM, CTBOPEHHS  BiJIIOBIIHOT
npaBoBoi 0a3u i 3ajydyeHHs 0 BOI'0 MPOLECY I'POMaJChKHX OpraHi3ariii.
VYci Mmarepianu 1040 KOPYNUIHHHMX [isiHb, SIKIIO BOHM HE IIOB’sA3aHi
i3 CHCTEMOI0 HaIllOHAJIbHOT Oe3MeKH, OO0OB’S3KOBO CTAIOTh JOCTYIHHMHU
JUTS TPOMAJICBEKOCTI.

VY mpomeci CTBOPEHHS Mi€BHX 3aXOMiB MPOTHAii KOpymmii HaMH Oyiu
MPOaHaJli30BaHi i BCTAaHOBIICHI BIIMIHHOCTI MOZeJeW MPOTHAil aaMiHIiCTpa-
TUBHUM KOPYNLIHHUM TIPaBOTIOPYIICHHSIM Yy PI3HMX KpaiHax cBity. Taki
MIPaBOIIOPYIICHHS, 3BUYaiHO X, ICHYIOTb, TTOIIPH TOH (DaKT, 0 MI>KHAPOIHOIO
CHIJBHOTOIO NPUHHATO HU3KY KOHBEHIIH, CIIPSIMOBAHUX Ha NPOTHIIIO IEOMY
sieutity. L{i kOHBeHIIIT € 0a30BUMH JTOKYMEHTaMHU, 1[0 HAa MIXKHAPOJAHOMY PiBHI
BU3HAYaAIOTh 3arajibHy aHTUKOPYIIIHHY MOJITHKY B LIJIOMY, 3000B’S3YIOTh
a00 OpIEHTYIOTH AEpKaBU Ha 3MiHY HAIIOHAIILHOTO 3aKOHOJABCTBA 3 METOIO
3abe3neucHHs e(peKTUBHOCTI O0poTHOM 3 Kopymiiero. 1le, Ha HalTy TyMKY, €
HACNIZIKOM SIK ICHYIOUOTO IIOJITUYHOTO DPEXHMMY B KpaiHi, (iHaHCOBOrO
TIOJIOXKEHHSI OCTaHHBOI, OCOOJIMBOCTEH MEHTAJILHOCTI HAapoAay, TakK 1 B3araii
iHTepIIpeTanii Kopymmii Ta i HOmMpeHOCTi.

Haronomyemo, mo mnonanbIioMy OKPECICHHIO 3aXO[iB, IPOBEICHHS
SIKAX TTIOBUHHO 3a0€3Ie1yBaTHCh JIeP)KaBOIO y MPOLECi peanizamii Aep»aBHOT
MOJITHKY TPOTHUAII aJMiHICTPATUBHIM KOPYIIIIHAM MpPaBOIOPYIICHHIM,
MIOBMHHO IIepelyBaTH BU3HAYCHHS 11 NPUHIMUIIIB, a caMe:

a) NPUHLMIY BEPXOBEHCTBA MpaBa, 0 O3HAYa€ I[aHyBaHHS IpaBa
B CYCIINBCTBI, ¥ CTOCYHKaX MK yciMa yJ9aCHHUKAMH CYCHUIBHOTO J>KHTTS,
Y )KHTTEAUILHOCTI JIepKaBHUX 1 HEJEp)KaBHUX OpraHizalliid, COIlialbHUX
CIIJIBHOT, TPpymH, 00’€qHAaHb, 3PEIITOr0, YCix Jroaed. Buxomsuu i3 1miei
anpiopHOi Te3W, HATOJIOIIYEMO, IO HENPUUHITHHMH € 3aco0u OOpoThOH
3 KOPYIIIIi€0, SIKI MOJKYTh BUSBUTUCS PE3YJIbTATUBHUMH, IIPOTE CYIepedaTh
KOHCTHUTYLIHNM 3acasaM (QyHKIIOHYBaHHS JepiKaBH U CYCITUILCTBA;

0) NpUHLMITY 3aKOHHOCTI, SIKWH, Ha HAIly IYMKY, IOBHHEH CTaHOBHTH
¢dyHnameHnT popMyBaHHS Oyab-sIKMX aHTUKOPYMIIHHUX 3ac00iB i B IOAaJIb-
oMy OyTH OCHOBOIO ITiJl yac Oe3rmocepeHbol peaizalii OCTaHHIX;

B) IPUHLMILY CUCTEMHOCTI, SKH ITOJISIra€ B TOMY, IO 3aCO0M IPOTHIIT
aJIMiHICTPaTHBHUM NPABONOPYIICHHSM, [IOB’SI3aHUM 3 KOPYIILIEI0, € B3aEMO-
OB’ SI3aHUMH, MAIOTh IIEBHUH CyOOpAMHAIITHAN XapaKTep;

I) HPUHOXI B33€MHOI MOE€AHAHOCTI, MOKIMKAHHIM SIKOTO € OJHOYAacHE
MPOBEICHHS TIPABOBHX, IOJITUYHUX, COLIAIbHO-eKOHOMIYHUX, iH(pOpMa-
MifHUX Ta {HIIUX 3aXOMiB MPOTHUIi aAMIHICTPATHBHUM MPaBOIIOPYIICHHIM,
MOB’sS3aHUM 3 KOPYIIIi€I0, B OpPraHiYHOMY IIO€JHAHHI CTpaTeriuHuX 1
TaKTHYHUX 3aBIaHb, 3aX0/1iB NPO(LIaKTHYHHUX (COLIaILHOTO, TOJIITHIHOTO,
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€KOHOMIYHOTO, OpTaHi3aliifHO-yNPaBIiHCHKOTO, MPABOBOTO, COIiAbHO-
NICUXOJIOTIYHOTO Ta IHIIOTO CHPSIMYBaHHS), OINEPaTHBHO-PO3LIYKOBHX,
MPOLIECYAJILHOTO MPUMYCY TOIIO, IIO 3/IHCHIOIOThCS B CYCHUIBHHUX cepax
PI3HUMU Cy0’€KTaMH TOLIO.

BigzHaunMo npuHIMIH, SIKi, HA HAaIly JyMKY, TOBUHHI OpaTucs 10 yBaru
Il 4Yac MpaBOTBOPUYOl MisIBHOCTI Uil (OpPMYyBaHHS aHTUKOPYHLIHHOT
MOJITUKY 1 3a0e3neueHHs Oe3neku aepxkasu. J1o HUX BIHOCHMO:

1) copsMOBaHICTP AHTUKOPYMIIHHOI TMONITHKH ¥  KOOPAHWHAIIIO
ISUTBHOCTI OpTaHiB Biany 3 ii peaizamii;

2) moemHaHHS 3ycWib 1 3abe3medeHHS e(eKTWBHOI B3aeMomii Ha
LEHTPAIBHOMY i PerioHaJbHOMY PIBHSIX MK OpraHaMH BHKOHABYOI BIIAJH,
iX TepuUTOpialbHUMH MiAPO3AUIAMH, IHIIMMH OpTaHAMH JEp>KaBHOI BIIAIH
i OpraHaMy MICIIEBOTO CaMOBPSIyBaHHS, MIANPUEMCTBAMH, YCTAHOBAMH H
opraHizanissMu Ta 00’€IHAHHSIMH TPOMAJSIH 3 MUTaHb peaizalil JepkaBHOT
QHTUKOPYNUIHHOT MTOJIITHKH;

3) cucreMaTUUHMH aHANI3 KOPYIIIHHIX PU3HKIB;

4) mnpoBeleHHS aHTHKOPYIIIHHOI EKCIePTH3H IPOEKTIB 1 YHHHHUX
HOPMaTHBHO-IIPAaBOBUX aKTiB;

5) 3anpoBajpKEHHsS B HalliOHAJIbHE 3aKOHOAABCTBO MEPENOBOT0 JOCBIAY
IHIIAX KpaiH CBIiTy, a TaKOX IPOIO3UIIA MIKHAPOIHHX OpraHizamii 3
IIUTaHb aHTUKOPYILIHHOT O THKY;

6) B3a€EMOJII0 IHCTUTYTIB TPOMAASHCHKOTO CYCIIIBCTBA 3 OpTraHAMH
Buamu y chepi dopmyBanHs ¥ peamizamii nepaBHOI aHTUKOPYMIIHHOT
MIOJTITHKU;

7) BiOKpHUTICTh Ta iHOPMOBAHICTH IPOMAJICBKOCTI PO BXXHUTTS 3aXO0JiB
IOA0 3amo0iraHHs 1 HPOTHAIl aIMiHICTPATHBHUM KOPYIIIHHMM MpaBo-
MOPYILICHHSM.

[MpunmunmaMun  TpoTHAIl aIMIHICTPATHBHUM KOPYIIIHHUM IIpOsSBaM
MO’XHa BHU3HATH TAKOX iHII 0a30Bi MOJOXEHHS, Y TOMY 4YHCHi: (a) meMo-
KpaTHU3allito YIpaBIiHHI CYCIUILCTBOM, (0) ONTHUMANbHY BiIKPUTICTH IS
HaceJeHHs MiSUTbHOCTI TOCaIoBUX 0cCi0, (B) BXOMKEHHS O MIKHApPOIHOT
CHCTEeMHU TPOTHAIl aaMIHICTPATUBHUM KOPYMIIHHUM NPaBONOPYIICHHSIM 1
(r) po3BHTOK BCEOIUHOrO CHIBPOOITHMLTBA B I[bOMY IIMTaHHI 3 IHIIMMH
Jiep KaBaMu.

OKpeMHM acIlieKTOM T[OJOJIaHHS KOPYIIl € aKTUBHA CHIBIpaIls
3 rpoMajichKicTIO. st Te3a € Hepo3pHBHOIO 13 3aCTOCYBaHHSM HPUHIHUILY
B3a€MOJIii BIAJHUX CTPYKTYp 3 IHCTHTYTaMH CYCIIIBCTBA, 3 HACCICHHSM 1
moTpedye MOeTHAHHS 3yCWIb y MPOTHAIl aAMiHICTPATHBHUM KOPYIIiHHIM
MIPaBONIOPYIICHHSAM BIATHUX CTPYKTYp 1 CYCHIIBbHHUX IHCTHTYHIN. CIyITHIM
€ TBEp/UKEHHS, IO B 3a0e3MedYeHHI aHTHUKOPYIIIHOT MOJITHKN BajKIUBY
poNb  Bimirpae  TaKoXX TPOMAICBKHI  KOHTPOJNG 33  JiSUTBHICTIO
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MIPaBOOXOPOHHUX OPTaHiB, 3a BHKOHAHHAM AHTHUKOPYMIIIIHHUX IporpaM i
pillleHb y BCiX JIaHKAX JepyKaBHOTO amapary ' .

Crnupatourcb Ha ToW (akT, 110 MNPOTHIIS aAMIHICTPaTUBHUM
NPaBOIIOPYILEHHSM, IIOB’S3aHUM 3 KOPYII€I0, — € CIpaBa HE JIMIIe
JIep)KaBH, a BChOTO CYCIIJIBbCTBA, aKIIEHTYEMO yBary Ha HENPUITyCTUMOCTI
KOJHOT HOro JaHKu Oaify’)KO CTaBUTHCS N0 SIBHIIA KOPYIIIii, a TOMY CIiJ
3aCTOCYBAaTH BCi MOXJIMBI 3aCO0M y MeXaX IX KOMIICTCHIIT JJs 3MiHCHCHHS
mpoTHaii Kopynmii. Yci CTpyKTypH Iep:KaBHOI BIagd MAaiOTh HETaiHO
pearyBatu Ha Oynmp-sKi ()aKTH BUSBICHHS KOPYNIIHHUX SBUII i BKHUBATH
3ax0JiB I iX TEPMiHOBOTO IPHUIIHEHHS.

Sk yxe 3a3HaYaANOCh, AHTHKOPYIIiiHA B3a€MOisS OpPraHiB ep KaBHOI
BJIQJW ¥ OpraHiB MICIIEBOTO CaMOBPSAYBAaHHS 3 IHCTHTYTaMH I'POMaJCHKOTO
CYCHINTbCTBA TTOBHHHA OXOIUTIOBATH BCi 0€3 BUHSTKY CTaJil aHTHKOPYIIIIHHOI
JUSTIBHOCTI — BiJ BUCYBAaHHS AQHTHKOPYINUIHHUX IHIIIaTHB /10 KOHTPOIIO
3a pe3yJIbTaTUBHICTIO IEP>KaBHOI IOJIITUKY y cepi mpoTuil Kopymii.

Ha nymky O. Ilyxkama i A. TirbkoBa, CBITOBHi I0CBiZ 0OpOTHOM
3 KOPYNIIIHHIMHU TPOSIBAMH CBIAYMTH, IO e(EKTUBHI aHTUKOPYIIiHHI
NporpamMu IPYHTYIOTBCSI Ha KOMIUIEKCHOMY 3aCTOCYBaHHI NPHMYCOBHX,
MOMEPE/DKYBAILHUX 1 MPOCBITHULBKUX TMPOLEAYpP, [0 BHMArae CIUIbHOI
y4acTi B IIbOMY MpOIECi OpPraHiB BIAAM ¥ IHCTHTYTIB TPOMAASHCHKOTO
CyCIIIbCTBA. AKTHBHAa YyYacTh OCTaHHIX y Wil OOpoTeOi IacTe 3MOry
MIHIMI3yBaTH HaMaraHHS OpraHiB JepXKaBHOI BIAAH KOPUCTYBATHCS
MpaBUJIAMA TPU «IIig cebe», 3aJHIINTh Y HUX Ypas3JUBI Micls 3 TO3HIIi
3armo0iranHs 1 MPOTHIIT MOMITHYHIN Kopymii. ['poMansHChKEe CYCHIIBCTBO,
10 CTAHOBHUTH COOOIO MO3aiHCTUTYIIOHATBHIHN (PEHOMEH, € HE3aJICKHOIO Bij
JIEpKaBH CITBHOTOI0 BHCOKOPO3BMHEHHMX TPOMAISH Ta IX OpTraHi3arii,
3MaTHUX COJIIAAPHO BIUIMBATH Ha (QOpPMYyBaHHA W peamizamiio Aep>KaBHO-
MOJITHYHHUX PIlIeHb 100 JOTPUMAHHS MpaB Ta CBOOOM JIOAWHU, TapaHTIl
il BITBHOTO PO3BUTKY, Ha 3a0e3ledeHHs] CaMOBH3HAYCHHS 1 camopearizamii
KOKHOT 0COBHCTOCTI .

IIpo 00OB’SM3KOBY y4YacThb TPOMAJCBKOCTI B TIOAONAHHI KOPYMIl
3a3HadeHo y Koneennii OOH, mignmcanHs skoi 31 sxoBtEHs 2003 p.
MDKHApOJHOIO CHJIBHOTOIO CTajO OJHIEI0 3 HAWOUTBI BH3HAYHUX TOMIH
B icTOpii Cy4acHHX MDKHapOIHO-TIPABOBUX BITHOCHH y cdepi 3amobiranHs
Ta MPOTHAIl KOopymmii. Y TOJOXEHHSAX IBOTO JOKYMEHTa, 0 OyB Iiaro-
TOBJICHMI Ha 3acafax HaMKpamux NpakTUK y cdepi MOAONaHHSA KOPyI-
LIAHUX SIBMIII, i KPECITIOETHCS, 1110 e(heKTHUBHA peaiizaris

" Kanpman O. Micue Ta 3HaYeHHs COLIaIbHO-IPABOBOrO KOHTPOJIO B CHCTEMI
3axoJiB mpotuil kopynuii B Ykpaini. Bicnux npoxypamypu. 2001. Ne 4. C. 90-93.

12 Tlyxkano O., TinpkoB A. Pojib IpOMajsHCHKOIO CYCHiIbCTBA Y IPOTHIIL
NoNiTHYHIA Kopynuii B YkpaiHi. [Jepowcagne ynpagninna ma micyese camosps-
Oysanns : 30ipHUK HayKOBHX Tpaub. JHinponerposebk, 2013. Bum. 2. C. 83.
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AQHTUKOPYILIHHOI NOJIITHKA Jep>KaBU Ma€ IPYHTYBATUCS HAa KOMIUICKCHOMY
3aCTOCYBaHHI NPUMYCOBHX, IIONEPEDKYBAIBHUX 1  MPOCBITHULBKUX
IpoLeayp, Mo Moxe OyTH 3a0e3MeUeHo JIMIIE 3a CHUILHOIO YYacTIO B I[bOMY
mpoIieci opraHiB Biagu i rpomanckkocti. Tak, cr. y 13 miei KonBenmii
IiIKpeciIeHa HeoOXiHICTh Y4acTi CyCIIIBCTBA B 3aX0/axX 110 3al00IiraHHIo 1
NpOTUIi KOPYMLii, CIPUSHHS 3ay4eHHIO JI0 LOIO OKpeMHX Ocib i rpym,
SKi TepeOyBaroTh 3a MeXaMH JIep)KaBHOTO CEKTOpa, 30KpeMa TaKHX,
SIK TPOMAIITHChKE CYCHUIBCTBO, HEYPSMOBI 1 TpPOMajichKi opraHizarii,
U TIOTJIMOJICHHS. PO3YMIiHHS coIliyMoM (akTy ICHyBaHHS, MPHYHH i
HEeOe3MeyHOro XapakTepy HbOro raHeGHOro SBHINA, a TAKOXX CTBOPIOBAHHX
HHM 3arpo3 .

[puamun 060B’A3KOBOi y4acTi TPOMAICBKOCTI y TPOTHAII agMiHi-
CTPaTHBHHUM IIPaBONOPYLICHHSM, IIOB’SI3aHAM 3 KOPYIILIi€I0, 3HAUIIOB CBOE
BiIOUTTS B 3aX0JlaX B3a€MOJIii OPraHiB JAep>KaBHOI BIaau 31 CTPYKTypaMu
rpOMaJsiHCbKOTO cycmiiaberBa. OnHO3HA4YHO BOaudaeThes, mo y cdepi
NpoTH/Il MOMIMPEHHIO KOpYMIii cama BiaJa NMOBHHHA OYTH 3alliKaBiieHa
y CHiBIpali 3 TPOMaJCbKUMU OpTaHi3alisiMH, 10 3YMOBIIOETHCS JIEKENb-
KoMa YHMHHMKamMHM. Hu3pka pgoBipa HaceleHHS 1O BCHOTO CIEKTpa
MOJITHYHUX 1 BJIQAHMUX IHCTUTYTIB NOIIMPIOE CYCIUJIBHHH CKENTHIM3M
00 iHIMiaTHB JIep)kaBHW y BHpimIeHHI npobiem xopymmii. KopymmoBana
cUCTeMa TPaBOCYAIs NO030aBisie IEPEeciYHUX TIpOMaIsH e(eKTHBHUX
Jep)KaBHO-IIPABOBHX MEXaHi3MiB 3axXHCTy CBOIX IpaB Ta CBOOOX, IIO
MOCHIIIOE BIUIMB HEYPAJOBUX 1 MPaBO3axMCHHUX OpraHizalii. MixkHapoaHe
chiBpoOITHUITBO YKpaiHM BHMarae akTHUBI3amii NpoIrecy 3alydeHHS
rpomangsH (y ToMy uMciai W depe3 oprasizamii TpoMajsSHCHKOTO
CYCITUIBCTBA) 10 MPOLEAYpP NMPUHHATTS PILICHb SK BaXKJIUBOI HEpeayMOBU
IPOTHAIT KOPYNIIIHIM MPaBOIOPYIICHHsM .

BinmiTumMo Toi#  ¢akT, mo copMOBaHMH Yy CyYacHHX YMOBax
KOHIJIOMepaT Blaau i Oi3Hecy MOpoJKYe Pi3HI GOPMHU aIMiHICTPAaTUBHUX
IIPaBONOpPYIIEHb, MOB’I3aHUX 3 Kopymnuiero. OgHAaK Ji€BOr0 MEXaHi3My
KOHTPOJIIO B IIiif cdepi 3 OOKy mepkaBH i TpPOMaZCHKOCTI HE PO3pOOIICHO,
II0 CTBOPIOE CIPHUATIMBHH IPYHT Ui 3JIOBKHBAaHHS BIAIol. A 0cChb
BHpIIICHHS YaCTHUHHU COLIaJbHUX 3aBIaHb HEOOXiIHO JIeNeryBaTH came
IHCTUTYTaM TPOMAaISTHCHKOTO CYCIIIIECTBA, alle i AepKaBHAM KOHTPOJIEM
BHUTpadaHHS PECYPCiB.

13 Komseruist Opranizanii O6’eauannx Hauiit mpotn xopymii. iz 31.10.2003 p.
URL: http://zakon2.rada.gov.ua/laws/show/995_c16.

Y ®opmu B3aeMonii HepkaBH Ta IHCTHTYTIB IPOMAISHCHKOIO CYCILILCTBA Y
IpOTUIT MOMMPEHHIO KOPYMIii B YKpaiHi : aHamiTHYHA 3anucka / Hamionamsauit
iHcTHTYT CcTparteriunmx jociimkeHs. URL:  http://www.niss.gov.ua/Monitor/
juni08/06.htm.
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Y cr. 13 posrmmaayBanoi wamm Kompenmii OOH mnpotm xopymiii
HarojouyeTbcss Ha HeoOXimHocTi: (a) ydwacTi couiymy B 3amo0iraHHi
Kopymuii i B 60poTh0i 3 Hero, (0) CIpHSHHSA aKTUBHIN y4acTi y mporieci
NPUIHATTS pillleHb OpraHaMu NpoTuiii Toro. MiXkHapoJHO-IIpaBoBa HOpMa
il HA3BOI «YYacTh CYCHUILCTBA» MOBHICTIO MPHUCBSIUCHA Pi3HUM (opMam
B3a€EMOJIli B aHTHKOPYIIIHHINA JisUIBHOCTI HAaceJieHHS 3 Jiep)KaBHUMHU
OpraHaMu BJIaJ i OpraHaMH MiCLIEBOTO CaMOBPSIYBaHHS.

Bomnowac 3afiBa ¢opmanmizariisi aHTUKOPYIIIHHOI TisTIPHOCTI HACEIEeHHS,
HenpoyMaHe 0OMEeXEHHs 3aKOHO/aBIEM Cy0 €KTUBHHUX IPaB IPOMAISH Ta iX
MOJITUBOCTEH y Iill HapWHi CYCHIBHO KOPUCHOI MISUTEHOCTI 3[aTHI CYTTEBO
3HM3UTH €(EeKTHBHICTh NPOTHIII [FOMY HETaTHBHOMY sBUIIY. AJe 0e3
MATPUMKE HAapoAy OyIb-siKi 3aXOAM B IOMY HANpsAMKY B KiHIICBOMY
miIcyMKy npupedeHi Ha mposan. He aueHo, mo Kepini npunimmun OOH
y Taly3i TONEPE/PKEHHsI 3JI0YMHHOCTI Ta KPUMIHAJIBHOTO MPaBOCYJs
B KOHTEKCTI PO3BUTKY HOBOTO MDKHAPOJHOTO EKOHOMIYHOTO —IOPSIIKY
pekomenayBanu naepxkaBam-wicHamM OOH 3aoxouyBaTu i aKTHBI3yBaTH
y4acTb IpPOMaJ] Ha BCIX eranax MoIepeKeHHs 3JI0YHHHOCTI i KpUMIHAILHOTO
HpaBoCyyisl, NPUIULSIFOYH BCEOIUHY yBary 3aXMcTy Mpas JitoauHu (cT. 28).

AHTUKOPYNIIIAHIA TponaraHii i MpaBOBOMY BHXOBaHHIO HaCeJICHHS,
B TOMY 4YHCIIi IIPOBEACHHIO 3aXOJiB, CIPSMOBAaHMX Ha IIi/JIBUIICHHS
IIPaBOBOI KyJIbTypH OCTAHHBOTO, JloTIoMarae iHHpOpMyBaHHS TPOMAJSH PO
HETaTHBHI HACHIJKH aJAMIHICTPATHBHUX IPaBONOPYIIEHb, IIOB’SI3aHUX
3 Kopynuieto. Sk miakpeciioe B.A. 3aBropoHii, 3 METOI0 «IIOTIHOICHHS
Jianory MK TPOMAACBKICTIO Ta BIaaolo y cdepi mpotumii Kopymiii
HeoOXimHMM (akTopoM y LI AisIBHOCTI € 3abe3medeHHS 0€3yMOBHOTO
ONEpaTUBHOTO pearyBaHHS OpraHiB BIaAW Ha iHpopMaIio mpo ¢akTu
KOpYMIIii, 0 HAAAETHCS TPOMAJCHLKUMH OpTaHi3aiisiMu, 3 000B’I3KOBUM
3BITOM PO BUKOHaHI z[i'i»IS.

Uunnunit 3akon VYkpainn «IIpo 3amoOiraHHs KOpymIii» MICTHUTh
MOJIOXKEHHA TIPO  JepKaBHUHM 3axuCT 0cid, $Ki HAZaloTh JIOTIOMOTY
B 3amo0iranHHi 1 mpoTuAii KOpyNmiHHUM mposBaM. Tak, HOpMa cT. 53 1BOTO
3akoHy BU3HaUae, mo ocoda, sika HaJlae JOTIOMOTY B 3amOOiraHHi i mpoTumii
Kopynumii (BHKpWBad), Kepyrooduch HoOpmMH HaMipamu (32 BiACYTHOCTI
MOTHBIB HENPHUS3HUX CTOCYHKIB, IOMCTH YH iHITHX OCOOHCTHX MOTHUBIB), 3a
HasBHOCTI OOTPYHTOBAHOTO MEPEKOHAHHS, IO iH(GOpMAIIiS € JOCTOBIPHOIO,

!5 3apropoamiii B.A. 3apy6ixHuii 10CBif yuacTi rpoMaichKuX OpraHi3amiii y
3axojax IMOAO0 MpoTHXil Kopymuil. Haykosuii eicnuk JJHinponempoecvkozo
deporcasnozo yHigepcumemy enympiwnix cnpas. 2012. Ne 1. C. 306.
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MTOBIOMJISIE TIPO MOPYIICHHS MEBHUM CY0’€KTOM BUMOT aHTHUKOPYIIIHOTO
3aKOHO/1aBCTBA .

Ha cporosani ocodu, siki HagalOTh JONOMOTY B 3amO0iraHHi i mpoTHil
aJMIHICTPaTUBHUM  IIPABONOPYIIECHHSM, IIOB’SI3aHMM 3 KOPYIILI€EO,
nepeOyBaroTh ITij] 3aXUCTOM JIepKaBH. 32 HAsIBHOCTI 3arpo3H XKHUTTIO, XKUTITY,
3M0pOB’I0 4YM MaifHy Takux oci0 abo iX OnM3bKMX Yy 3B’S3Ky 3 iX
MOBIZIOMJICHHSIM TIPO  MOPYLIEHHS BHMOT 3aKOHYy IPaBOOXOPOHHUMH
OpraHaMH MOXYTh OyTH 3acCTOCOBaHI O HHMX IIPaBOBi, Oprasi3amiiHO-
TEeXHIYHI Ta iHIII CHPAMOBaHI Ha 3aXWCT BiJ TPOTHUIIPABHUX IOCATAHb
3axoam, nependadeHi 3akonom Ykpaian «IIpo 3abesmedenHs Oesmeku ocid,
sIKi 6epyTh y4acTh y KpUMiHaJbHOMY CyIOYHMHCTBI». Tak, ocoba abo 4ieH ii
ciM’i He MOke OyTH 3BUIFHEHA UM NMPUMYIICHA 10 3BiUIbHEHHS, IPUTATHYTA
IO MTUCIMIDTIHAPHOI BiAMOBINANBFHOCTI YM MiAnaHa 3 OOKy KepiBHHKa abo
po0OTO/@BIsl IHIIMM HETaTUBHMM  3aX0AaM BIUIMBY  (TIepeBEACHHS,
aTecTallis, 3MiHa yMOB Mpalli, BiIMOBa y NpH3HAuY€HHI Ha BHIIY MOCany,
CKOpOYEHHS 3ap0o0iTHOT IIaTh TOIo) abo 3arpo3i TAKUX 3aXOJiB y 3B’SI3KY 3
MOBIZIOMJICHHSIM ~ HEIO PO  TOPYLIEHHS  IHIIOK  0cOo000  BUMOT
QHTUKOPYMLIHHOTO 3aKOHO/IaBCTBA.

BoaHovac 3ak0HOJaBCTBOM TiepeadadeHo, 1o iHdopmaiiis Ipo BUKpHUBaya
HE MiAJIATaE PO3TOJIONICHHIO, KPIM BUIAKY, KOJIM BiH HaJaB ITUCbMOBY 3rOJy
Ha OIPWIIOJHCHHS Takoi iH(opmarii. HarioHanpHEe areHTCTBO 3 THTaHb
3amo0iraHHs KOPYIIIi, a TaKo)XX IiHIN Jep)KaBHI OpraHd, OPraHd BIaaH
ABroHoMHOi PecryOmikn  Kpum, opranm MicneBoro camoBpSIyBaHHS
3a0e31euyl0Th YMOBH /I HOBIIOMJICHB iX TNpAI[iBHUKAMH IIPO MOPYIICHHS
MIEBHUM Cy0’ €KTOM BHMOT aHTHKOPYIIIIHHOTO 3aKOHOIABCTBA, 30KpEMa 4epes
cnenianbHi TenedoHHI JTiHII, odimiiHI BeOcaiiTh, 3aco0M €IEKTPOHHOTO
3B’s3Ky Tomo. [lpw mpoMy Take MOBIIOMIIEHHS MOXKe OyTH 3AilCHEHO
MPAIiBHUKOM BiJIIIOBITHOTO OpraHy aHOHIMHO. AHOHIMHE TTOBiIOMJIEHHS PO
MOPYLIEHHS. BHUMOT aHTHKOPYMI[IHHOTO 3aKOHOAABCTBA MJUIATAE PO3IIISAY,
SIKIIIO HaBeJleHa B HhOMY iH(OpMAITisi CTOCYEThCS KOHKPETHOT 0COOHM, MiCTUTh
(akTH4HI JaHi, IKi MOXYyTh OyTH ImepeBipeHi. Take MOBIIOMIICHHS TiUIsrae
HepeBipLi y TepMiH He Oiblie I’SITHaIATH JHIB BiJl AHS HOTO OTPHMAaHHS.
Skmo y BKa3aHMH CTPOK TEpeBIpUTH  iHpOpMaNio, IO MICTUTHCA
B IOBIJIOMJICHHI, HEMOJXJIMBO, KCPIBHHMK BIAMOBITHOTO OpraHy a0o #Horo
3aCTYITHHK TIOJIOBXKYIOTh CTPOK PO3IJISLY IIHOTO MOBIIOMIICHHS IO TPHALSATH
JTHIB BiJI JHS HOTO OTpUMAaHHS. Y pa3i MiATBEPXKCHHS OTPUMAHOI iH(pOpMAIIii
KepiBHUK BiJIOBIIHOTO OpraHy BXKHBAa€ 3aXOMAiB MO0 TPHUITHHEHHS
BUSIBIICHOTO KOPYIIIIHHOTO TMOPYIICHHS, YCYHEHHsS HOTO HACTIIKIB i
MPUTSATHEHHS BUHHHUX IO IUCHUIUIIHAPHOI BiIIOBiNANBHOCTI. Y BHIAIKax

'S TIpo 3anoGiranns xopymnuii : 3akon Yipainu Bix 14.10.2014 p. Ne 1700-VIL
URL: http://zakon4.rada.gov.ua/laws/show/1700-18.
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BUSBIICHHS O3HaK KpHUMiHaJIbHOTO a00 aJMIHICTPATHBHOTO MPaBOIOPY-
LIEHHS BiH 1HGOpMYE CHeLiaJbHO YIIOBHOBa)KEHUX CYO’ekTiB y cdepi
NPOTHIIT KOPYIILi.

3aKOHO/ABUO 3aKpilUIeHO, LI0 3a3HaueHe HalioHajibHE areHTCTBO
3MIMCHIOE TOCTIMHMK MOHITOPHMHI BHUKOHAHHS 3aKOHY Yy cdepi 3axucry
BUKpPHBaUiB, IPOBANTh LIOPIYHUI aHAJI3 1 Meperisa Aep>KaBHOI MOJITHKU
B 1[I}l HapuHi.

Ocp 4yoMy st OiNBII TICHOTO CHIiBpOOITHHITBA 3i CTPYKTypaMu
TPOMAaISHCHKOTO CYCHUIBCTBA CIIiJ BIIKPUBATH TaK 3BaHI «rapsdi JHII»
3 IpUHOMY TIOBIJOMJIEHB TIPO (aKTH KOPYMIii, a TaKOX IPOBATUTU
OTIMTYBAaHHS HACEJIEHHS NP0 MOUIMPEHICTh KOPYNIIHHNX MPOSBIB B OpraHax
JIep>KaBHOI BIagW il opraHax MiCIEBOTO caMoBpsyBaHHA. Ha cTBOpeHHI
«rapgYnx JIHIE»Y 1A 3a0e3MedeHHS PO3BUTKY TIPSAMOTO 3B’SI3KY Mik
CYCHIJILCTBOM Ta aHTUKOPYILIHHUMH OpraHamu 4yepe3 [HTepHeT Harosomye
i €. Cxymumr'’.

Sk nosoaute I'.C. IMomimyk, 3acTocyBaHHS PENPECHUBHUX 1 CleLialIbHO
KPHUMIHOJIOTIYHHX 33aXO0JIiB MPOTU/iT KOpYyMLii He MoXKe OyTH eeKTHBHIM 0e3
3araJIbHOCOLIIAJIBHOTO CKJIAJIHUKA 3aro0iraHHs ocTaHHid. OmHMM 3 Takux
3aX0/iB € (OpMYBaHHS B COLIyMI CTIHKOTO HENPUHWHSTTS KOPYMIIHHMX
cnoco6iB BHUpilIeHHs MpoOIeMHNX cutyamid, skuit O.M. KocteHko HazuBae
ISUTBHICTIO, CTIPSMOBAHOIO HAa 3MCHIICHHS KOPYIIIHOI aKTHBHOCTI
rpoMasisH. BKIFOUueHHS TOTEHIiamy Takoi MisUTBHOCTI O CHCTEMH HpPOTHIIl
KOpYIIIIHHAM TpaBOMOPYIIEHHAM Iiepefdadae pO3rOpTaHHA B YKpaiHi
JSUTBHOCT 3 JOPMyBaHHS AHTHKOPYIILIAHOI KY/IbTYPH FPOMA/ISH .

3 ormsny Ha JOCHThH HOIIMPEHHH y CYCIUIBCTBI IPaBOBHH HIriIi3M, Ha
CXWJIBHICTB JI0 KOpYMIi, IO CTaja BKOPIHEHOIO pHCOI0 HE TUIBKU
OJITHYHOT i eKOHOMIYHOI eriTH, a if MacoBoi cBigomocti'’, 060B’SI3KOBUM
CKJIaJIHUKOM TIPEBEHTHBHOI'O MEXaHI3My NPOTHJII KOPYILIHHUM SBHIIAM
M.A. Tloropeuskuii Ha3uBAa€ HaJEKHE IPABOBE BUXOBAHHS HACEICHHS ),

7 Cxymnm €.J1. Kopymuist B Ykpaini: OCHOBHI HampsMH MPOTHAIT B CydacHHX
yMmoBax. bopomwba 3 opeamizosanoio 3nouumnicmio i Kopynyielo (meopis i
npaxmuxa). 2007. Bum. 16. C. 163—164.

'® Kocrenko O.M. Kopymiis Kpu30BOIO THIly: NMOHATTS i WLIAXM IPOTHAIIL.
bopomvba 3 opeanizosanoro snouunnicmio i kopynyicio (meopis i npaxmuka). 2008.
Bum. 18. C. 136-141.

Jlroncekuit po3BUTOK B YKpaiHi: comianpHi Ta geMorpadidHi YHHHHKA
MoOJIepHi3allii HallioOHAIIBHOT eKOHOMIKH : KoJekThBHa MoHorpadis / E.M. Jlibanosa,
0O.B. Makaposa, 1.O. Kypuo ; 3a pea. E.M. Jlibanosoi. KuiB : Incturyt aemorpadii
Ta conianbHUX gociikens iM. M.B. IItyxu HAH VYkpainn, 2012. C. 29.

% Tloropeuskuii M.A., Bonkxos JI.B. Kopynuis i xaGapHuITBO Ha 3a0uHiii
¢opmi HaBuaHHS HaBYanbHUX 3akianiB MBC Vkpainm Ta 3axomm mnporuaii
iM. Bopomvba 3 opeanizoeanoio 3nouunHicmio i Kopynyicio (meopis i npakmuxa).
2009. Bum. 20. C. 129.
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10 Ma€ Ha METi HENOMyIICHHs Jerpanamii MpaBOCBIJOMOCTI OCOOM sIK
CKJIaJIHUKA KOPYMIITHOTO NPaBONOPYILEHHS.

Ha BekTopHicTh BHMXOBHOI HOJNITHKH ToBopuTh A.A. KymHipeHko,
BU3HAIOYM, 110 B YKpaiHi 3a Cy4acHHMX yMOB ITMTaHHS CTaHOBJIEHHS HOBOI
MOpaJbHOCTI Ma€ BHUKIIOYHE 3HAYEHHS, OCOOJIMBO B  CEpEIOBHILI
npodeciiiHnX KepiBHUKIB — JepKaBHUX CIYKOOBLIB 1 MOCagoBUX 0ci0
OpraHiB MICIICBOIO caMoBpsjayBaHHia. Ha iioro maymKy, HeoOXigHO
CTBOPIOBAaTH MOpANbHI OPIEHTHpH ¥ IMIIEpaTHUBH, SIKi TOBHOIO MIpOIO
cnpusi O HEJOMYIICHHIO PO3BUTKY HETATHBHUX IIPOIIECIB Y CYCIIJIBCTBI B
LIOMY 1 B OKPEMHX COLIANBHO-TIPO(ECITHNX KaTeropisix, sIKi MOXYTb OyTH
3aMydeHi OO0 KOPYNIIHHUX Nifd. Y mepury 4epry Ie CTOCYEThCS KepiBHUX
KaJpiB BHIIOI JJAHKHU JEP>KaBHOTO YIPABIIHHS .

Ocpk yoMy oco0imBOi yBarm 3 OOKy Iep)kaBH IOTpedye, BBaKaeMO,
NIPOBEJICHHS caMe BUXOBHOI pOOOTH cepeJl HacelIeHHs 3 MeTOI0 (DOpMyBaHHS
y JIFOJIeH TIOBary K 10 NMPaBOBHUX i MOPAIBHUX NPHUHIIMIIB, TaK 1 10 JIepKaBU
B LIIJIOMY # Oe3nocepeHe BIPOBAPKEHHS Yy MPAKTHKY 11€0JI0TiT IepKaBHOT
ciryx0u 1 cucremu ii niHHOCTEH. [IMTaHHS MPaBOBOrO BUXOBAHHS HACEJICHHS
O.M. KocTeHKO po3risigae B KOHTEKCTI (OpPMyBaHHS aHTUKOPYHLIHHOT
KyJIbTYpH TPOMaJsiH, 30KpeMa IUIIXOM pO3poOjeHHs U peamizamil
CIemiaJbHOI MPOTpaMH, a TaKOX NIIIXOM «()OpMyBaHHS aHTHKOPYIIIIHOT
KynbTypH B Vkpaini»®’. MH HiTKOM NpHEIHYeMOCS 10 M€l MPOMO3MILii
OTIpAIfOBaHHSA TAaKOl JIep>KaBHOI CTpareriuHoi mporpamu, ska Oyxae
CTOCYBATHCS HE TUIBKH TPAI[iBHUKIB AEPKaBHOTO CEKTOPa, a W yCiX 4WIEHIB
CYCHIIbCTBA 3 METOK NOAANbIIOro (opMyBaHHS y HHX IPaBOBOI
AHTUKOPYNUIHHOI CBIZIOMOCTI, CTIMKOTO YSBJICHHS NpPO MOPSIHICTH 1
3aKOHHICTB, ITOBEJIHKH KaJIpOBOTO CKIIany Aep:kaBHHUX opraHiB. Kpim Toro,
BaroMHM CKJIQJIHUKOM TaKoi IPOrpaMH 000B’I3KOBO MAa€ CTaTH MPOBEICHHS
ceMiHapiB 1 JIeKILiH 3 MpaliBHUKaMH JIep>KaBHUX OPTaHiB.

Bapro mimkpecnuTH, N0 aHTUKOPYNLiHHA TOJITHKa MOXe OyTh
e(eKTUBHOIO JIHIIE 32 YMOB (DYHKIIOHYBaHHS B KpaiHi peaJibHUX 1 JI€BHX
IHCTPYMEHTIB IPOTHIl aAMiHICTPaTUBHUM IIPABOIIOPYIICHHSM, ITOB’I3aHUM
3 KOpPYIIi€, 30KpeMa ICHYBaHHSA IHCTHTYTIB BIiANOBIZANBHOCTI U
3aCTOCYBaHHS TPAAWIIMHUX IPAaBOOXOPOHHMX METOIB. [HaKmie Kaxydw,
MOJIOJIATH  KOPYMIII0 HEMOXJIMBO 0€3  HEBIABOPOTHOTO  HAaCTaHHS
BIINOBIJANIFHOCTI 32 BYMHEHHS aqMIiHICTPaTUBHOTO IPABOIOPYIICHHS,
OB’ s13aHOTO 3 Kopymmiero. Ock oMy BOa9aeThCs OpraHiYHIM OE3yMOBHE

2! Kyumipenxo A.A. BopoTsba 3 KOPYNILi€l0 y KOHTEKCTI aiMiHiCTpaTHBHO-
npaBoBoOi pedopMu B YkpaiHi. bopombba 3 op2anizo6anoio 3104unnicmio i Kopynyis
(meopis i npaxmuxa). 2002. Bum. 6. C. 43.

Kocrenko O.M. Kopymmis KpH30BOTO THITy: HOHATTS 1 HOUISIXH IPOTHAIIL.
bopomvba 3 opeanizosanoro snouunnicmio i kopynyicio (meopis i npaxmuka). 2008.
Bum. 18. C. 138.
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MOKJIaJCHHS B MIAIPYHTS aHTHKOPYNIIHHO! MONITHKH AEP>KaBH MPUHIUILY
HEBIJIBOPOTHOCTI BiJIMOBITAJILHOCTI 32 BYMHCHHS aJMiHICTPATUBHUX HPABO-
NOPYILIEHb, MOB’s3aHUX 3 Kopymnuieoo. OTxe, KOJAHE NPaBONOPYLICHHS He
MOBUHHO 3aJIMIIATHCS 0€3 TOKapaHHs, SKIIO0 HeMae nepeadayeHux y 3aKoHi
MiCTaB JUIsS 3BUILHEHHS OCOOM, SKa MOro BUMHMIIA, Bij BiAIOBIiZaJbHOCTI.
Koxna mronuna, sika BUMHWIA OYyAb-SIKMHA 3JI0YMH, Ma€ OyTH TPHUTATHYTa
JI0 BIAMOBIZIAJIBHOCTI, ajie B Nepe10adeHnX 3aKOHOM BHITaIKaX.

TakuM dYWHOM, KOHLEMIIS TPOTHIIl aIMIHICTPaTHBHHAM IIPABOIIOPY-
IICHHSM, TOB’SI3aHUM 3 KOPYIIII€I0, TOJSTae y BXKUTTI 3aXOIiB HPOTHIIl
TaKUM TIPABOTIOPYIICHHAM B YKpaiHi (€eKOHOMIYHHX, 3aKOHOJABYMX, OpTaHi-
3aIifHO-TIOTITHYHMX, COIIaIbHAUX), 8 TaKOXX y NPOBEACHHI NMPEBEHTUBHOI i
BUXOBHOI po0OTH ¥ MiKHapomHOMy criBpoOiTHHITBI. Came Takuil minxin
JIO3BOJIUTH  3a0€3MEUNTH  HANCKHUM CTAaH  BIPOBADKCHHS  3aXO[iB,
CIPSIMOBaHUX Ha OE3IEeKy JIepKaBH.

Bignatoun mnpiopuTeT EKOHOMIYHHUM 3aco0aM MNpPOTHAIT KOPYILiHHUM
NposiBaM, MU BPaxoBYeMO TO# (akT, 1o pedopMyBaHHS HANBAXKIHBIIINX
rajgy3eil eKOHOMIKM, HETaTWBHI MpPOLIECH, L0 BiIOYBAaIOTHCS B COLIyMI,
BUCTYNAaIOTh JTUC(HYHKIIOHANBHUMH YHHHHUKAMH, MEPEIIKO/DKAIOTh PO3-
BUTKY JEpXKaBHUX IHCTUTYTIB. JlMC]yHKUIOHANBHA JisUIBHICTH JepKaBU
BHPAXKAETHCS B HEMPOAYMaHii eKOHOMIUHIN 1 COIiaNbHIA MOITHII, B TOMY
grcni i y cdepi dibepanizamii min. [ToOymoBa Momeni pHHKOBOI €KOHOMIKA
B YKpaiHi CIpHsiIa aKTHBHOMY pO3IIapyBaHHIO CYCILIbCTBA, HOTO MOJS-
pusamii, 3pyiHyBana WiIBaJMHHA COINalBbHOI CIpaBeIIMBOCTI. MaliHOBa
mudepeHIiianis HaceJeHHs, MiIBUIICHHS pPIBHA HOro OiTHOCTI TMpU3BEIH
IO TIOPYIICHHS COIIaIbHOTO MUPY W CYCHITBHOI 3TOJH.

Curyanis B €KOHOMIIi YKpaiHH OOTSDKEHa TaKOoX KpHUMiHaJi3aIliero
CTPYKTYp BHUPOOHHUIITBA W PO3MOITY MPOIYKIii, KOPYMIIOBAaHICTIO OpPTaHiB
Biaau ¥ ynpasniHHsa. Kopymilisi € YMHHMKOM, 1[0 HETaTHBHO BILIMBAE Ha
€KOHOMIYHHN PO3BHTOK JCpKaBH, ACCTAOUTI3yIOUM KHUTTS ii HaceleHHS.
VY pe3ynbTaTi KOPYNIIHHUX 3JI0YMHIB MOCHITIOETHCSA 3pOCTAaHHS ii TIHBOBOI
€KOHOMIKHM H HeJleraJbHOro Oi3HeCY, MiAPUBAETHCS EKOHOMIYHA Oe3meKa.

Came TOMYy TMEpUIOYEPrOBHUM 3aBJAaHHSIM O3/I0POBJICHHS EKOHOMIKH
C. OMmernbueHKO BBaxkae pepopMyBaHHs HU3KH ii raiyseii, 60 Koiu repxkasa
NPUMYILY€E CBOIX 'POMaJIisiH OBOJUTUCS HEYECHO, L€ IOPOJIKYE HE3JOPOBY
CHCTeMy # HEraTHBHO BIUIMBa€ Ha CyCHiTbeTBO™. Ha HeobXimmocti
pedopMyBaHHS €KOHOMIKH SK BaroMOT0 CKJIaJHHUKA MPOTHIIl KOPYIIiHIM
nisHHAM 3a3Hayae # €.B. Oxotcbkuii>?, Cxoxy mo3ulilo 3aiiMae i
I.C. bauuncpka, ska BOayae NPUYMHHICTH KOPYHLIHHHMX INPaBONOpPYLIEHb

3 Omenbuenxo C. Etanu po3BUTKY KODYIIi SK HEraTHBHOIO CYCHiIBHOIO
sBUIa. [lionpuemnuymeo, cocnodapcmso ma npaso. 2000. Ne 7. C. 72-73.

* Oxorcxuii  E.B. Koppymuus: CymHOCTb, Mepbl  IIPOTHBOICHCTBHSL.
Coyuonocuuecxue uccreoosanusi. 2009. Ne 9. C. 29.
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JIep’)KaBHUX CIIYXKOOBIIIB y SIBHIH BiJICYTHOCTI B OCTaHHIX MaTepiabHHUX
CTHUMYJIiB BUKOHYBATH CBOI OOOB’S3KM Ha HaJeKHOMY piBHi. [Ipu mpomy
BYEHA BKa3ye, 10 [IPUBATHUI €KOHOMIYHUIT (DOH KHUTTS YMHOBHHUKA BiJIirpae
BAXKIIHBY POJIb y OyIb-siKiii neprkapi. B YkpaiHi i 1eit poH € HeraTHBHUM .

3 orysiy Ha 1€ MOXKHa BECTH MOBY IIPO HEOOXiJHICTh aHTUKOPYILiHHOT
CHPSIMOBAHOCTI MPAaBOTBOPYOCTI SIK  IJIECIPIMOBAHOI  JiSIIBHOCTI 31
CTBOPEHHSI LIJIICHOT CHCTEMH NPABOBUX aKTIB (MIXXKHApOJHMX, HalliOHAJb-
HUX, PETiIOHAIFHUX, BIIOMYHX 1 JIOKAJIFHUX), CIIPSIMOBAaHHUX HAa CTPUMYBAaHHS
(mpoTuairo) aAMiHICTPATHBHAX KOPYHIIIHHAX MPaBONOPYIICHs Ta YCYHEHHS
(;roxanizartito, HEHTpai3amioo) KOPYMIIiOTeHHUX YMHHUKIB.

IcTopis ammiHicTpaTHBHO{ BIAMOBIZATHHOCTI 3a KOPYIIHHI IIpaBo-
MOPYIICHHS TO3BOJISIE POOWTH BHCHOBKM TMIPO CTaH Ta e(EeKTHUBHICTH
JIepKaBHOI MOJITHKH MPOTUAIl TAKUM MIPABOTIOPYIIEHHSIM aIMiHICTPATHBHO-
NPAaBOBUMHM METOJIaMH. Pe3yJIbTaTUBHICTH L€l MOJITHKKM BHU3HAYAETHCS
KIJIbKICHO-SIKICHUMHM ~ TIOKa3HUKaMu OOpoThOM 3  MpaBONOpYIICHHIMHU
y IOCHIKyBaHil cdepi, 30kpema: (a) 3aralbHUM YHCIOM YYMHEHHX MPOTH-
NpaBHUX [JisHb, (0) ANHAMIKOIO 3apEECTPOBAHUX KOPYMIIHHHUX MPOCTYIIKIB,
(B) KUIBKICTIO CKJAJCHUX AaIMIHICTPATHBHHUX IIPOTOKOJIB, (T) MHUTOMOIO
Baror0 BKa3aHMX IOPYIIEHb y CTPYKTYpi BCIX aAMIHICTPaTUBHHX MpPaBO-
MOPYIICHB, () IX «I[IHOIO» Ta PIBHEM IX JIATEHTHOCTI, (€) CIIiBBiIHOMICHHM
MK KUIBKICTIO CyO’€KTiB, IO BYMHIIM aIMIiHICTPAaTHUBHI KOPYIIiiHI
MPaBONOPYIICHHS, Ta KIJIBKICTIO 0cCi0, SKi 3a3HANM aIMiHICTPaTUBHOTO
CTSATHEHHS 32 IX CKOEHHA, a TakKoX (€) piBHEM CIPHHHATTS KOPYIIIii
HaCEJICHHAM KpaiHW 1 mpencTaBHUKaMu Oi3Hecy. TiTbKM aHami3 3a3HAYCHUX
BUILE CTATUCTUYHUX [IOKA3HUKIB 3JaTEH HAOYHO MPOAEMOHCTPYBATH
peanbpHy edekTuBHICTH pedopM, MO BIAOYIHCh Yy 3aKOHOJAABCTBI, fKe
perymaoe MUTaHHA OOpoTHOM 3 KOpymIi€e, i AaTu 00’ €KTHBHY OIIHKY
JHACHUM pe3ynbTaTaM MPOBEICHUX 3MiH.

OpHak aHaji3 CydacHOTO CTaHy NPOTHAIl aJAMIHICTPATHBHHM IIPaBO-
MOPYIICHHSAM, TTOB’SI3aHUM 3 KOPYIII€I0, HE JI03BOJIIE CTBEPKYBATH, II0
Oynb-sIKe CTAaTUCTHYHO 3adikcoBaHe B YKpaiHi 3HMKEHHS PIiBHS BUMHEHHS
TaKUX AiSHb Ma€ IITYYHUH XapakTep. AIMiHICTPaTUBHO-IIPABOBI MEXaHI3MHU
npoTUAii IbOMY SIBHILY TUIBKH IOYMHAIOTH HANpalbOBYBAaTHCh 1 BHKO-
PHCTOBYBAaTHCH.

[TincymoByrouHM, IOXOAMMO TaKMX BHCHOBKIB: 1) 3abiraHHs Kopym-
LifHUM TposBaM € 3allOpyKOI0 3a0e3ledeHHs Oe3NeKu JIepKaBu;
2) mig TPOTHAIEI0 AAMIHICTPATHBHUM IIPABOMOPYIICHHSAM, IIOB’SI3aHUM

» Baumnceka L.C. Jlerepminantu xopymuii B Ykpaidi, a6o oMy iep:KaBHi
cryxO0OBIIl 3aiydeHi 10 KopymmidHoro mporecy. Egexmusnicmes Oepawcagnozo
ynpagninka : 30IpHUK HAyKOBUX IIpanb JIEBIBCBKOTO pETriOHAIBHOTO IHCTHTYTY
nepskaBHOTO ympaBniHHA HamionamsHOi akamemii aep:kaBHoOro ymnpapmiHHS. 2012.
Bum. 32. C. 380.
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3 KOPYIIIII€I0, PO3YMIETBCS BPEryJlbOBAaHMH HOPMAMH MpaBa KOMILIEKC
B33a€EMOIIOB’I3aHMX MK cO00I0 JIilf KOMIIETEHTHHUX OpraHiB Jep)kKaBH Ta iX
MmocajioBUX 0ci0, 3a JONOMOror SIKMX 3a0e3medyyeTbcss OOpOTHOa
3 KOPYIIII€IO 1 SIKi MalOTh BJIaJHO-PO3NOPSAUUIA XapakTep; 3) BUOKPEMIICHO
NPUHLIUIN, SKUMH CIIiJI KEepyBaTUCh IMiJi 4Yac MpPaBOTBOPYOl JisTIBHOCTI
3 GopMyBaHHS AHTUKOPYIIIMHOI MOJITHUKU JUIsl 3a0e3ledeHHs Oe3neKu
nepxaBy. /1o HUX BIIHOCHMO: CIIPSIMOBaHICTh aHTUKOPYILIHHOT HONITHKH H
KOOpAWHAIIO TisTTFHOCTI OpTaHiB BIIAAX 3 1i peanizartii; HoeTHAHHS 3yCHIIb 1
3abe3neueHHs e(peKTHBHOI B3a€MOAii Ha HEHTPATFHOMY W PeriOHaTbHOMY
piBHSX MK OpraHaMH BHUKOHABYUOI BIAAH, iX TEPUTOPIabHAMH IiIpoO3-
JIilamMH, IHIIMMH OpraHaMH JepXKaBHOi BIaid W OpraHaMH MICIIEBOTO
CaMOBPSAYBAaHHS, MIANPHEMCTBAMH, YCTaHOBAaMHM W OpraHizamisMu Ta
00’eTHAaHHAMH TPOMAaJSH 3 IHUTaHb peasi3alii Aep:kaBHOI aHTUKOPYNIIHHOT
MOJIITHKK;, CUCTCMATUYHUI aHaji3 KOPYMIIHHUX pU3HKiB ToIn0. KoHremis
NPOTUIT aIMiHICTPATUBHUM IPABOIIOPYILEHHSM, OB’ I3aHUM 3 KOPYIILI€EIO,
MOJIATAaE Y BXKUTTI 3aXOJIB MPOTHAII TaKUM IPaBONOPYIICHHIM B YKpaiHi
(EKOHOMIYHHX, 3aKOHOAABYMX, OpraHi3aliifHO-TIONITHYHHUX, COLIaJbHUX), &
TaKOX y TPOBE/ICHHI NPEBEHTHBHOI i BUXOBHOI POOOTH W MIXXHapOJHOMY
criBpoOiTHUITBI. Came TaKuil MiAXil MTO3BOJHTH 3a0€3MMEYMTH HATCIKHUMA
CTaH BIPOBA/DKEHHS 3aX0/1iB, CIIPIMOBAHHX Ha OE3IEKy JeprKaBH.
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ITPABOOBMEKEHHS OO0 OJEPKAHHSA ITIOJJAPYHKIB
Y CBITJII 3ABE3IIEYEHHS TOBPOYECHOCTI
JUIIVIOMATHYHOI CJYKBH YKPAIHHU

®equnumn C. A.

BCTYII

JlobpodecHicTh  SIK NPUHLIMN  JUIUIOMATHYHOI  CIIy>)KOM — moJjsrae
y CIIPSIMOBAHOCTI [ifi MOCAMOBUX OCI0 MUIUIOMATUYHOI CIYKOW Ha 3aXHUCT
myONiYHUX IHTEPECiB Ta BiIMOBI TaKUX MOCAJOBUX OCI0 BiJ MpEBaTIOBAHHS
MPUBATHOTO 1HTEpeCy MWix dYac 3AiHCHEHHA HAaJaHWX iM ITOBHOBaXXCHb.
[IpaBooOMexXeHHST MO0 OJEpKaHHA TOJAPYHKIB € OJHUM i3 BHIIB
nependaveHnk 3aKOHOJABCTBOM IIPaBOOOMEKEHB, IO CHPSMOBaHI Ha
3a0e3neueHHsT JOOPOUYECHOCTI AepykaBHOL (Y TOMY YHCHTI ¥ ITUITIOMAaTHYHOT)
CIykOHM, 3amoOiraHHs KOPYNIIHHAM Ta TIIOB’S3aHUM i3  KOPYIIII€I0
MPaBONOPYIIEHHAM (JUIsl X MMO3HAYE€HHS TAaKOXX BHUKOPUCTOBYIOTH YMOBHHUH
TEPMiH «aHTHKOPYILiitHI 00MexeHHs»). CyTHICTh TAKOTO MPaBOOOMEKEHHS
nojsrae y mo30aBieHHI a0bo 3BYXKEHHI 3a BH3HAYeHHUX YMOB IIpaBa
OJIep)KYBaTH MOJAPYHKH JJIsl JAEPKaBHUX CIYXOOBIIB Ta IHIIMX OCIO,
YIIOBHOBXGHUX Ha BHUKOHAaHHS (QYyHKLiH gepkaBu abo MicueBoro
CaMOBpsAYBaHHS, OCI0, 110 MPUPIBHSHI A0 OCTaHHIX VIS TOCATHEHHS LiiTei
3akony Ykpainu «I[Ipo 3amob6iranas xopymuii» Big 14.10.2014 p. BogHowac
JUIl  AWTUIOMATH4HOi cepH TOJapyHKH TpaJuliiHO MaloTh OCOOHBE
3HAUeHHs, 110, 0E3yMOBHO, Ma€ BPaxOBYBATHCh il Yac BPEryJIOBaHHS
IIPAaBOBOTO CTATYCy MOCAJOBHX OCI0 MUIIOMAaTHYHOI CIyxOM Ykpainu Ta
notpebye mudepeHmianii peryIroBaHHs IIPaBOOOMEKEHHS MIOA0 OJICPKaHHS
MOJAPYHKIB  BIHOCHO IOCAMOBHX OCI0  AMIDIOMATHYHOI — CITYXKOH,
BH3HAYEHHS HOTO crierudiuHuX 0COOIMBOCTEH.

IIpobnemu mpaBooOMekeHHS (0OMEKEHHS) Jep KaBHUX CITy>KOOBIIB MO0
OJIepKaHHS TOJApPYHKIB, y TOMY YHCII HOTO MeTa, 3MICT, OCOOJIUBOCTI,
BiZINIOBIJANIGHICTE 3a MOPYIIEHHSI TOIIO, aHATI3YBAIMCH Yy Mpalsgx OaraThox
BITUM3HSIHMX BUeHHX-anMiHicTpaTtuBicTiB (B.b. ABep’snoBa, HO.II. butsixa,
JLP. binoi-Tiynosoi, B.M. T'apamyka, K.M. 3y6oa, T.€. KaranoBcbkoi,
P.O. Kykypymu, C.B. Kisamosa, T.O.Konomoens, B.K. Kommakoga,
V.1 JIaxoBuu, I1.C. JlrortikoBa, B.S. Hactioka, C.I'. CrerieHka, I Tkau,
O.M. Illumon, H.B. fniok ta in.). IIpoTe aHami3 BITYM3HSHHUX HAYKOBHX
JUKepesl He J03BOJISIE BHOKPEMHTH TIpallb, CIEHiabHO IPUCBSYCHUX
JIOCITIJDKEHHIO OCOOJIMBOCTEH IPaBOOOMEKEHHS IIOJ0 OJIEp)KaHHS Moja-
PYHKIB BiTHOCHO TaKOTO CIIEIliali30BaHOTO BUAY NEP)KaBHHUX CIY>KOOBIIB,
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SIK TIOCJIOBI  OCOOM TUTUIOMATHYHOI ciyxOm VYkpaiam. [li oOcraBuHM i
3YMOBJIIOIOTH ITOCTAHOBKY HayKOBOT'O 3aBJIaHHS, 1110 MOJIATAE B aHAJI31 nepen-
0aueHoro aHTHKOPYILIHHUM 3aKOHOJABCTBOM IpaBooOMexeHHs (oOme-
JKEHHs) ILI0JI0 OJIEp’KaHHsS IOJAPYHKIB SIK CKJIaJOBOI YaCTHHU IIPABOBOTO
CTaTycy IIOCaJOBUX OCI0O IUIUIOMAaTuyHOl CiykOum YKpaiHW, BU3HAYEHHI
Horo nmpaBoBoi MpupoaH, GOPMYIIOBaHHI BUCHOBKIB Ta IPOTO3HUIIIH CTOCOBHO
HEeOoOXiTHOCTI BpaxyBaHHS CIELM(IKK TUIIOMAaTUYHOT CIIY)KOM INPU 3aKOHO-
JTAaBIOMY BPETYIIIOBaHHI OCOOIMBOCTEH TaKOTO MPaBOOOMEKECHHSL.

1. IIpaBooOMe:xkeHHA 100 OePKAHHA MOJAPYHKIB
SIK CKJIA/I0BA YACTHHA PABOBOI0 CTATYCY MOCATOBHX 0Ci0
JMIIJIOMATHYHOI CJIy:K0M YKpaiHu: TeopeTHYHMIi acneKT

[IpaBooOMexkeHHS, OyAydd CKIaIOBOIO YAaCTHHOIO TPAaBOBOTO CTaTyCy
MOCaioBUX OCi0 AWIUIOMAaTHYHOI CIIy)KOW, € TOXiTHMUMH Big TpaB Ta
000B’s13kiB. [IpaBOOOMEKEHHS 3yMOBIIEHI CTaTyCOM TPOMAJISHUHA SK TaKOTO,
10 3aliMae JiepKaBHY Iocany, pealisye ii 3aBmaHHS Ta (QYHKIII, HaiIeHHNA
MOBHOBaXEHHSAMHU. [IpaBooOMExeHHs Aif0Th MI0JI0 MOCAIO0BHUX OCI0 JUILIIOMa-
TUYHOI CIY’)KOM TPOTSATOM YCBOTO 4Yacy IPOXO/DKEHHS HHUMH CIY>KOU Ta
BiJl HUX HE MOXXHA BiJIMOBHUTHCH, & HEJIOTPHMaHHS MPaBOOOMEKEHb TSTHE
IOpPUINYHY BiATIOBINAIBHICTG, BUJ Ta Mipa SIKO1 BU3HAYCHI 3aKOHOM.

[Tpu3HayeHHs MPaBOOOMEKEHD JIEPKABHUX CIY)KOOBIIB, Y TOMY YHCII 1
MOCaZiOBUX OCI0 TUINIOMATHYHOI CITyKOH, ITOB’SI3Y€ThCS 13: 3a0€3MEUCHHAM
e(dexTHBHOI TpodeciiftHOl MiTHHOCTI OO BHUKOHAHHS ITOBHOBaXXCHb
Jep>KaBHUX OPTaHiB; BCTAHOBJICHHSAM IEPELIKOJ JUIS 3JI0BKHBAHb Ta IOPY-
IICHB; 3a00iraHASIM BHHUKHEHHIO KOH(QIIIKTY IHTEpECiB; CTBOPCHHSM YMOB
IUTA  HE3aJe)KHOI CIy)KOOBOi MISTIBHOCTi; 3a0€3MEeYeHHSM IPO30POCTi
Y JiSTBHOCTI JepIKAaBHUX OPTaHiB TOMO .

[IpaBooOMEKEHHSI € CKJIaJOBOI0 YacTUHOIO MPAaBOBOTO  CTaTyCy
MOCa/IOBUX 0CI0 AWMIUIOMAaTHYHOI CIyXO0W. 3 METOI0 3’siCyBaHHS INPaBOBOI
NPUPOJY TaKUX NPaBOOOMEXKEHb 3BEPHEMOCH J0 HampalioBaHb MO0
NPaBOBUX OOMEKEHb SIK 3arajbHOTEOPETHYHOI KaTeropii 3araioM, a TaKkoX
paBOOOMEKEHb JIepKaBHUX CIIY)KOOBIIIB 30KpeMa.

VY teopii mpaBa miJ MpPaBOBUMH OOMEXKEHHSMH PO3YMIIOTh IPABOBE
CTPUMYBaHHS IPOTHIIPABHOTO IisTHHS, III0 CTBOPIOE YMOBH IS 3310BOJICHHS
iHTEepeciB KOHTPCYO’€KTa 1 CYCHIIBHUX IHTEpECiB y OXOpPOHI Ta 3aXHCTI.
Le ycTaHoBieHi y TmpaBi MexXi, y SKHX MalOTh IiATH Cy0’€KTH; IIe
BUKJIIOYCHHS TIEBHHX MOJIJIMBOCTEH y misuibHOCTi. O3HaKaMu NpaBOBUX

! JIsxoBuu V.I. AMiHiCTpPaTHBHO-IPABOBMH CTAaTYC AEPIKABHOIO CIYKOOBILS:
opraHi3aIiifHO-TIpaBoBi 3acaay peanizamii : MoHOTrpadis. [Bano-dpankiscrk : Bua-so
IMHY imeni Bacuns Credanuxa, 2010. C. 53; 3y6oB K.M. IIpaBooOmexeHHS y
JiepaBHIN cinyx01 Ykpainu : aBToped. auc. ... kaHn. ropun. Hayk. Opeca, 2010.
C. 15 rain.
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00MeXeHb BUIUIAIOTh TaKi: a) BOHU MOB’sI3aHi 13 HECTIPUATINBUMHA YMOBAMH
(3arpo3a abo mo30aBieHHS NMEBHUX LIHHOCTEH) JuIsl peamizaiii BIacHUX
iHTepeciB cy0’exTa abo CIpsIMOBaHI Ha IX CTPUMYBAaHHS Ta OJHOYAaCHO
Ha 33JI0BOJICHHSI IHTEPECIB 1HIIIOT CTOPOHH 1 CYCIIIJIBHUX IHTEPECIB Y OXOPOHIi
Ta 3aXHCTi; 0) BiIOOpaKarTh 3MEHILICHHS 00’ €My MOXKITUBOCTEH, CBOOOIH, a
CIIZIOM TpaB OCOOMCTOCTI, IO JOCATAETHCS 3a JIONMOMOTOI0 OO0OB’SI3KIB,
3a00pOH, TOKapaHb TOIIO; B) MO3HAYAIOTh HEraTHBHY NPAaBOBY MOTHBAIIO;
r) mependavyaroTh 3HIDKEHHS HETaTHBHOI AaKTUBHOCTI; T) CHPSMOBaHI
HAa 3aXHUCT CYCITITHPHUAX BiTHOCHH Ta X OXOPOHY.

Y aagMiHICTPaTUBHO-TIPABOBI HAyIll BUKOPHUCTOBYIOTHCS TEPMiHHU
«OOMEXEHHS» Ta «IPaBOOOMENKEHHS» NEPHKaBHUX CIIY)KOOBLIB. 30Kpema,
C.J. CreueHko BH3HAa4a€ OOMEXKEHHS ACPKABHHUX CIIY)KOOBIIB SK BCTa-
HOBJICHI YAHHIM 3aKOHOJAaBCTBOM II€BHI OOMEXEHHs (3a00pOHH), OB’ s13aH1
i3 TPUHHATTSAM, NPOCYBaHHSIM Ta NPHUIIMHEHHSM JEPXKaBHOI CIYXOH, SKi
MIHIMI3YIOTh MOXJIMBICTh YYMHEHHsS KOPYNLIHHMX [isiHb Ta IHIIUX
TPABOTIOPYIICHE .

Jlesiki aBTOpHM TIOB’S3YIOTHb IIPaBOBY IPHUPOAY OOMEXEHb Aep>KaBHUX
CiTy>kOOBIIB 13 ITpaBaMH, SKUX 0COOM T030aBJIAIOTHCS IiJI Yac rnepedyBaHHs
Ha JiepKaBHIM ciyx0i (mpaBaMu, $Ki BXOAATb Y TIPaBOBHH CTaTyc
TpPOMaJsSHUHA), a TAaKOXX HATOJIOIIYIOTh, IO OOMEXEHHS Ma€ «00’€KTOM
CBO€T Iii» came mpaBa JEpKABHUX CIyKOOBIiB . ONHAK, HA HAIIY IyMKY,
oOMeXeHHSI Aep)KaBHUX CIY>KOOBIIB HE 3aBXIW Ma€ Pe3ylbTaTOM ITOBHE
mo30aBiIeHHA IX TpaB, KOTPUMH HaaUIeHI Ta KOPUCTYIOThCS iHIII
rpomansau. OOMexeHHS JIepKaBHHUX CITy)KOOBIIIB 1HOAI MOXe MaTh
HACJIJIKOM 3BY)KEHHS II€BHMX IHpaB (a He iX cylijbHE M030aBiIeHHS),
BCTaHOBJICHHSI MOXJIMBOCTI iX peajli3yBaTH JIMIIE 3a IIE€BHUX YMOB, LIO
BU3HAYCHI 3aKOHOJABCTBOM. 30KpeMa, MocajioBa ocoba JUIUIOMAaTHYHOT
CITy’KOU 3araJioM He Mo30aBIIsIETHCS MPaBa OJICPXKYBaTH MOAAPYHKH, IPOTE,
Ha BIAMIHY BiJ IHIIMX TpPOMajsdH, Take MNPaBO € OOMEKEHHM: HOro
peastizallisi € MOKJIMBOIO 33 JJOTPUMaHHS CyKYITHOCTI YMOB, IIIO NepeadayeHi
3aKOHOJABCTBOM (CT. 24 3akoHy «IIpo 3amobiraHHs KOPYIIii»).

VY 1mpoMy KOHTEKCTi 3aciuyroBye Ha ypary mo3umis T.0. Komomoers
ta [1.C. JIroTikoBa, KOTpi MiAKPECIIOIOTH, MO «OOMEXEHHS IependadaroTh
NEBHY «PaMKOBY MOBENiHKY», a OTXe, IX He BapTO OTOTOXXHIOBATH
i3 3a00poHaMH, sIKi B3arami nepeadadaloTh IMOBHE YHEMOIIMBICHHS Oyab-
SIKUX [iii, Oymb-skoi akTHBHOCTI <...> UiTke po3MmexyBaHHS 3a00pOH Ta
00MEXEeHb JacTh 3MOTY BiIMEKYBaTH YHEMOXKJIMBJICHI AisIHHS Ta «PaMKOBI»

% Creuenxo C.I. AnmimicTpaTuBHe mpaBo YKpaiHH : HABYAIBHME IOCIGHHK ;
3-1e BuA., nepepoO. Ta nom. Kuis : Arika, 2011. C. 142.

3 Hum. 3a: ®equnus C.A. JlumioMaTHuHa ciyx6a YKpainu: npoGiemMu Teopii,
opranizamii Ta mpaBoBoro 3abesmedeHHs : MoHorpadis. Xapkis : Ilpaso, 2020.
C. 275-276.
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IissHHS  (MisTHHS, OOMEKeHI TIeBHUMH HOPMATHBHHMH «IapaMeTpaMuy,
«IMITaM#I», «MEXKaMU»), Mo Oe3mocepeHb0 Ma€e CTOCYHOK 1 JIO moja-
PYHKIB, TI0B’S3aHHX i3 TisIBHICTIO MyGMiUHHX CIyKOOBIIB .

M. Tkau nocmimkye «mpaBoBi oOMekeHHS Ta 3a00pOHMY»  Uist
JIepXKABHUX CITy’KOOBLIB, aje He MO3HAYAE X y3arajbHIOIUMM TOHATTAM .
3 ogHOrO OOKY, JUIS I[BOTO € IMiJCTABH, aJPKE TMEBHI BiIMIHHOCTI MK I[UMH
NPaBOBUMH SIBUIIAMU JIHCHO ICHYIOTh, IX MOJXHa BHOKPEMIIIOBATH.
[Tpore BBaxkaeMo, IO 3 OIVIANY Ha ICTOTHY CXOXICTh NPaBOBOI NPHUPOIH
oOMekeHb Ta 3a00poH, iX MOXiTHWH XapakTep Bil 00OB’SA3KiB JOITyCTUMO
MO3HAYaTH OTHUM POJOBHM IOHSTTSIM.

AHaJi3 TOYOK 30py BUEHHUX CBITUHTH, IO OUTBIIICTH i3 HUX TOBOPSATH IIPO
TIeBHY BHYTPIMIHIO IU(EPEHIliamilo y Mekax oOMexeHb (TpaBoOOMEKEHb)
JICepKaBHUX CIY)XOOBIIB. SIK TpaBWiO, HAYKOBIIl BHIIISIOTH JBa BHIH
(cKajHUKK) TakuX OOMEXeHb — OOMexeHHs Ta 3abopoHH. Hampukian,
B.IL Tumomyk, A.M. Ikomiuk Ta H.B. SHiok xapakTepusyroTh
NPaBOOOMEKEHHsSI Yy JiSUTbHOCTI IyONIYHMX CIIyXKOOBI[B K CHCTEMY
o6Mexens Ta 3a60por’. TlogibHo0 € Touka 30py C.B. Kianosa ta JI.P. Binoi-
TiyHOBOI, sIKi BUKOPHCTOBYIOTh HOHSATTS «IIPaBOOOMEXEHHS» Ta BBaXKAIOTh
HOro y3araJIbHIOIOYMM JUIsi TO3HA4YeHHs 3a00poH Ta OOMEXEeHb JUIs
JIepIKaBHUX CHy>K6OBLIiB7.

V.1. JlsaxoBu4 XapakTepu3ye OOMEXEHHS NepKaBHOTO CITy>KOOBIISI came
SIK PI3HOBHJ HOTO 000B’S3KiB (Tak 3BaHi HeratuBHI 000B’s13kK). HaykoBetp
moIiste 0OMEXXEHHS IIOI0 Iep’KaBHUX CIIYKOOBIIIB Ha JBa BHIU — BIIACHE
oOMexeHHsT Ta 3a00pOHH. BigMIHHICTH MK OCTaHHIMH TOSICHIOETBCSI THM,
mo 3a00poHM € OLTbII KaTeropuyHOI (OPMOI0 OOMEKEHb Ta B3arajii He
JIO3BOJISIIOTH ~ JIEp)KaBHOMY  CIIY)KOOBIIO ~ peaii3yBaTH II€BHI  IpaBa
(HampuKIIaj, MpaBoO Ha 3aMHATTA IiANIPUEMHHLBLKOI0O AisubHicTIO). o
CTOCYEThCSI 0OMEKEHb, TO BOHH HE BUKJIIOYAIOTh, & 3BY)KYIOTh MOKJIMBOCTI
JIePIKABHOTO CITyXKOOBI Y peasisarii neBHux mpas’.

* Konomoenps T.O., Jliotikos I1.C. OGMEXEHHS IOA0 OEPKAHHS [OJAPYHKIB
IyOTIYHAMH CITY>KOOBIISIMHU: I€sKi JUCKYCIHHI MUTaHHS HOPMAaTHBHOTO 3aKPiIUICHHS
B 3aKOHO/ABCTBI Ykpainu. [Ipaso i cycninecmeso. 2017. Ne 6. 4. 2. C. 74-80. C. 76.

5 Tkau I'. IIpaBoBi 0OMexeHHs Ta 3a60pPOHHU Ul AEPKABHUX CIyKOOBLIB. BicHuxk
Jvgiscvkoeo ynisepcumemy. Cepis opuouuna. 2000. Bum. 35. C. 220-224.

[My6miuna cioyx6a. 3apyObkHuUI gocBin Ta mnpomnosuuii mis Ykpainu
MoHorpadis / 3a 3ar. pea. B.I1. Tumontyka, A.M. Ikonuka. Kuis : Konyc-1O, 2007.
C.79.

7 Kisanos C.B., bina-Tiynosa JI.P. [ly6niuna cmyx6a B YKpaiHi : migpydHHK.
Opeca : Denike, 2009. C. 174.

§ JlaxoBuu Y.I. AIMiHICTpaTHBHO-IPABOBMH CTAaTYC JEPIKABHOIO CIYKOOBILS:
opraHi3aIiifHO-IpaBOBI 3acagu peamizamii : MoHorpadis. IBaHO-DpaHKIBCEK
BupmaBannreo IIpmkapnarchkoro HamioOHaJBHOTO yHIBepcHTETy iMmeHI Bacwmis
Credanuka, 2010. C. 54.
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Jlesiki HAyKOBITI BUOKPEMITIOIOTh TIOHAJT JIBA CKJIaTHUKA MPAaBOOOMEKCHb.
Bapro Biamitutu aucepranito K.M. 3y6osa «IIpaBooOMexeHHs y aAepKaBHIN
ciyx01 YkpaiHm». ABTOp Bij3Hauyae 0araroacreKTHICTb TOHSTTS «IIPaBoO-
0OMEXEHHS» Ta MPOIOHYE TaKi MiIXOH 10 HOro PO3YMIiHHS: &) Y IITUPOKOMY
CEeHCl SIK JIep)KaBHO-TIPABOBE YCTAaHOBJEHHS IIOA0 BU3HAYEHHS PEXHUMY
Joctymy (i3ugHoi 0co0H 10 IepKaBHOT CiTykOH Ta 1i mpaBa Ha MPOXOKEHHS
JIep’KaBHOI CIy)XOM (BUMOTH, KpUTepii, 3a00poHH, NpaBmia). Y HIUPOKOMY
PO3YMiHHI TOHATTS «IIPaBOOOMEKEHHS» 1 «3a00pOHa» CHIBBIIHOCATHCS SK
e i yactka; 0) y By3bKOMY CEHCi SK BH3HAuUCHI HOPMOIO 3aKOHY KpHUTepii,
SIKMM TIOBHHHA 200 He MOBHHHA BiqIIOBiIaTH 0c0o0a/ciryk00Belb (HE TOTOKHE
TOHATTIO «3a60POHA» Ta He MOTIHHAE Horo)’.

B.B. BacwibkiBchbka po3risigac MpaBOOOMEKEHHS JIEpKaBHUX CITykK-
00BIiB Tak: 1) y mMpoKoMy (IOKTPHUHAIHHOMY) PO3YMiHHI SIK CYKYIHICTh
oOMexeHb, 3a00pOH, BUMOT Ta MPHIIMCIB IIOJO JIEp)KaBHHUX CIIy>KOOBILIB;
2) y By3bKOMY (HOPMATHBHOMY) PO3yMiHHi K OOMeKEHHS ' .

OpHMM i3 HebaraTboX y4eHHX, SIKi CIIeLiaIbHO JOCIIDKYBAI OOMEXKEHHS
Ta 3abopoHu y numuiomaruyHiil ciayx0i, € O.B. Cenenpkuii. Bin Bkasye, mio
3a00poHM Ta OOMEXKEHHS — I[¢ FOPHAMYHO 3aKpilUleHI INPUIHNCH, SKi He
JIO3BOJISIIOTH TMpAliBHUKaM JUIUIOMATHYHOI CIIY)KOM BYMHSTH TEBHI HPOTH-
mpaBHi aii. 3a00poHN Ta OOMEKEHHS 3aKpIILTIOIOTHCS B iMIIepaTHBHIH (opmi
1 BKa3yIOTh Ha IOpUINYHHUN OOOB’SI30K, CYTh SIKOTO IIONISITAa€ B YTPHMAaHHI
BiJl KOHKPETHAX BYHHKIB, IIepeA0aYeHNX 3aKOHOIABCTBOM. 3acCiyTOBYIOTH
Ha yBary BHCHOBKH BYEHOIO IIO/0 PO3MEKYBaHHS OOMEXEHb Ta 3a00pOH.
O.B. Ceneupkuii po3minse TMO3MIIIO, IO OOMEXEHHS € YacTKOBHMH abo
HETIOBHUMH 3a0opoHamHu. SIKIo 3a00pOHM — Iie Te, 10 MpAaliBHUK B3araji He
MAa€ TMpaBa BUYMHSITH, NMEpeOyBalOYM HA JUIUIOMATHUYHIA CTyX0i (BCTaHOBJICHI
YMOBH, TIpaBuUJIa, SIKi CTaBJISATH CIY>KOOBLIS Y TIEBHI IOPUIMYHI MEXi, BUXOJJUTH
3a siKi 3a00pPOHEHO), TO OOMEXKEHHS € X IMOM’SKIICHHSM, aHaJIOrOM, SKHUi
TaKoX 3a00pOHsIE BUMHATH OKpEMI [ii, ajie y NeBHIl 4acTHHI Ta y KOHKPETHHUX
Mexax. 3MICT MpaBooOMeKeHb BU3HAYEHO SIK MO30aBJICHHS AWUIIOMAaTHYHOTO
TpaIiBHAKA IEBHIX [PAB, SKi BXOIATH 10 3aralbHOTO CTATYCY IPOMAIHHHA .

[poBiBuIn aHasi3 HAYKOBUX TOTJI/IB, BUCIOBAMO CBOIO mMo3umit0. Hacam-
mepen 3yNMWHIMOCH Ha BHOOpI BOaJoro TepMiHy. BBaskaemo, M0 IOLITBEHO
BUKOPHCTOBYBATH CaMe TEPMiH «IIpaBOOOMEKEHH», a HE «OOMEKESHHS» Iep-
KaBHUX CITyOOBIIB (BiIIOBITHO, «IIPaBOOOMEXEHHS», a HE «OOMEKCHHS

? 3y6o K.M. IIpaBoobMeKeHHS y AepKaBHii cmyx6i Ykpaimu : aBTOped.
Zc. ... Kaua. ropua. Hayk. Oneca, 2010. C. 15.
19 Bacunpxicoka B.B. IIpaBoBe peryiioBaHHs CTaTyCy AEPIKABHOIO CIIyXKOOBLS
B YkpaiHi : aBToped. ouc. ... kaHj. ropun. Hayk. Oneca, 2018. C. 11, 16.
Cenenpknii  O.B. IlpaBoBa xapakTepucTuka 3a00poH Ta OOMEXKEHb,
TIOB’S3aHUX 13 MIPOXOKEHHAM JUINIOMATHIHOI CITyk0u. [Ipaso i cycninecmeo. 2018.
Ne2.Y.2.C. 135-1309.
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MOCaZioBUX 0Ci0 JUTUIOMATHYHOT cimyxk0un). TepMmiH «IIpaBOOOMEKECHHS»
MICTHTh BKa3iBKy Ha O00’€KT — «IpaBa JAEp>KaBHOTO CIy)KOOBLSI, SIKi
IMIUISral0Th 0OMEXEHHIOY», 1, BIAMOBIAHO, € OUILII BAAIMM JUIS [TO3HAYEHHS
eJIeMeHTa TPaBoBOro craTycy. Llel eneMeHT cripssMOBaHWI Ha OOMEXEHHS HE
BJIaCHE OCOOM JEp)KaBHOTO CIY)KOOBLIS, a came HOro mnpas, TOMY TEpMiH
«0OMeXeHHs1 JIep>)KaBHUX CITYKOOBIIIB» € HE 30BCIM TOUHHM.

BcraHOBNIEHHS MpaBOOOMEXEHb Ul MOCAJOBUX OCI0 JUITIOMAaTHYHOT
cIyxOm moisirae: a) abo y TOBHOMY TII030aBIIEHHI ITOCagOBHX 0OCi0
JTUTUTOMaTHIHOL CITyKOHU MpaB, SKUMHU HaliJIeHI TPOMAaIsSHH, KOTPi HE MArOTh
CTaTyCcy TaKHX TII0CaNoBHX oci0 (3a0opoHa). Y TakoMmy pasi Ha 0co0y
MTOKJIAA€ThCSI OOOB 30K B3araii YTPUMAaTHCh BiJl peaiizallii BilMOBiTHOTO
mpaBa; 0) abo y 3BYXKEHHI IUIsI TIOCaJIOBHX OCI0 TUINTIOMAaTHYHOI CIyXOu
o0csTy mpaB, SIKUMH HaIUICH] 1HII TpoMasiHA (0OMeKEeHHST MOKIMBOCTI 1X
peanizariii meBHUMH ymoBamu). Camoro mpaBa 0co0a He MM030aBISIEThCS,
BOHO IPOJIOBXKYE ICHYBATH, ajie 00MEXY€EThCS; MOXKIIMBICTD peaizalii npasa
OB’ SI3YETHCSL 13 CYBOPUM JIOTPHMaHHSIM BCTAQHOBJICHHX 3aKOHOJABCTBOM
BUMOT. Y TakoMy pa3i iJeThCsl PO MOKJIAACHHsI 000B’SI3Ky YTPUMATHCh BiJ
peasizauii BIIMOBIAHOTO MpaBa 3a MEBHUX BU3HAUYCHHUX YMOB.

TakuM 4MHOM, IPaBOOOMEXKEHHsI X04 1 MalTh CBOIM 00’€KTOM IpaBa
MOCaZOBUX OCI0 IUIUIOMATHYHOI CIYyXOH, MPOTEe caMmi MO CyTi TaKUMH
(BmacHe mpaBaMu) He €. [IpaBoBY IpupoIy MpaBooOMEKEHb TOCATOBUX 0Ci0
JUITIOMATHYHOI CITYKOW MU IMOB’S3Y€EMO i3 OCOOJIMBHM BHJIOM OOOB’SI3KiB,
sIKi IeaTh y 1X ocHOBI. Lle Bux 000B’s3KiB, sIKi MOXKHA OXapaKTEpU3YyBaTH
sk macuBHiI (HeraTwBHi). [lomim 00OB’sA3KiB Ha aKTHBHI a00 IO3WUTHBHI
(3mificHIOBATH IEBHI Jii) Ta MacHMBHI a00 HETATHBHI (YTPHUMATHCH BiJl MEBHUX
1iit) € BupobieHnM y Teopii mpasa (A. 3aBanbuii, O. THxoMupoB'~ Ta iH.).
TakuM mOJIIOM OOOB’SI3KIB KOPHUCTYIOTbCS 1 IPEACTAaBHUKU Taly3eBUX
IOPDUAMYHAX HAyK, y TOMY YHCIi BiJJHOCHO JIepXaBHHUX CIIy>KOOBIIIB.
OO0O0B’sI3KM OCTaHHIX 3 YpaxyBaHHSIM XapakTepy iX BHKOHAaHHS MOALISAIOTH
Ha TO3WTHBHI Ta HEraTWBHI npaBoBi 3aboponu. Ilin mepumMm BUIOM
000B’S3KiB MAa€ThCSA HAa yBa3l BHKOHAHHS OOOB’S3Ky, SIKE MOJATaE y BYH-
HEHHI TeBHHAX IO3WTHUBHUX Iilf, CIPIMOBAaHMX Ha peaji3alliio (BHKOHAHHS)
(GyHKIIN gep>kaBHOTO opraHy. Y OpyroMy BHIAIKy HICTHCS IMPO BUKOHAHHS
000B’S3Ky W00 YTPUMaHHS AEPKABHOTO CIYXXOOBIS BiJf BUYMHEHHS iid,
SIKI MOXKYTh 3aBIATH IIKOJHM IHTEpecaM KOHKPETHOTO NEp>KaBHOTO OpraHy
a60 THCTHTYTY JIepKaBHOI CITyKOH B mimomy .

12 Bignosinansuicts y mpasi: ¢inocodis, icropis, Teopis : MoHorpadis / 3a 3ar.
pen. 1. besxiry6oro. Kuis : I'pamora, 2014. C. 425.

'3 JaxoBuu Y. OGOB’S3KH JePKABHOIO CIy:KOOBIIS, CIPAMOBAHI HA peai3ariio
YIPaBIIHCHKUX (YHKLIH JepskaBHOrO oprany. Bicnux Hayionanvnoi axademii
npoxypamypu Ykpainu.2009. Ne 3. C. 73.
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JloxoauMo BHCHOBKY, IIO MPaBOOOMEKEHHS MOCaTOBHX OCIO AWILIOMA-
TUYHOI CITy’KOW MOXXHa MOJUIATH Ha TaKi BUIH, K 3a00pOHU Ta OOMEKEHHS.
KpurepieM ju1s Takoro mojiiay BUCTYNAe Mipa OOMEXEHHS IpaB MOCATOBUX
0ci0 JAuIIOMaTu4HOi CiIy>kOM (Bifi 4acTKOBOrO OOMEXEHHS 10 IOBHOI
3abopoHu peaizaiii). OOMexeHHs He nepeadoavyae mo30aBIeHHS MOCaI0BOT
ocoOM TpaBa, JHIIE HOro 3BY)KEHHS, 3MEHIICHHS CBOOOAM Mii mI0mo
peasizanii, «3B’s3yBaHHs» MOXIUBOCTI HOTO peaji3alii TeBHIMH yMOBaMH.
HaTomicTs 3a00poHa BCTAHOBIIOE WiTKAK iIMIIEpaTUBHAN IPUTIHC, 000B 30K
He 3MIMCHIOBATH TeBHOI 1ii, mependadae MOBHE MO30aBJIICHHS IT0CAIOBOI
0co0M IUIIIOMAaTHYHOI CIIy’KOM TEBHOTO TpaBa. YMOBHO BHAM MpPaBO-
00MeKeHb T0CaJOBUX OCi0 AUIUIOMATHYHOI CTy>KOM MOXHA IPEJICTABUTH SIK
«mpaBooOMeXeHHST — T030aBieHHS mpaBa» (3a00poHa) Ta «IpaBooOMe-
JKCHHS — YaCTKOBHUH 03BN mpaBa» (oOMmexeHHs). [leprmi y 3akoHOIaBCTBI
VYkpaiHu HaluacTille MO3Ha4YaloThcs SIK «3a00pOHSETHC» abo «HE Mae
npaBa». MOXIUBOIO (GOPMOIO TEKCTYyaJbHOTO 3aKpiIUICHHS OOMEXKEHb €
(OpMyYJTIOBaHHS «MOE» TOILO.

TakuMm 4YMHOM, NPaBOOOMEKEHHS IIOJAO OJEpXKaHHS MOJAPYHKIB €
CKJIaJIOBOI0 YaCTHHOIO IIPABOBOIO CTAaTyCy IIOCAJOBHX OCI0 IuIuioMa-
TUYHOI CIIy’)XKOHM, NpaBOBa NPUPOJA SKUX IOB’SI3yEThCS 13 HEraTUBHUMU
000B’s13KaMH  YTPUMATHUCh BiJ] BUMHEHHS BIANOBIMHUX Mid. 3a YHHHOTO
3aKOHOJaBYOTO PETYIIOBAHHS Y MeXax IPaBoOOMEKEHHs M0caoBuX 0ci0
JTUIIOMaTHYHOI CITy’KOM IIOA0 OAEpKaHHS MOJapyHKY MOXHa BHOKPEM-
JOBAaTH: a) 3a60pony —y 4. 1 c1. 23 3akony «IIpo 3amobiranHs Kopymii»
3aKpPIILTIOETHCS, 30KpeMa, MOo: «<...>3a00pOHAETHCSI OE3MOCepeaHbO abo
gyepe3 iHmMUX 0ci0 BUMAaraTu, IPOCUTH, OJEPKYBAaTH MOJAPYHKH Ut cebe
9y ONM3bKHUX iM 0Ci0 Bim opuaudHUX abo ¢GizuaHMX 0ci6: 1) y 3B’sS3Ky
13 3AIHCHEHHSAM TaKUMH 0CO0aMH HiSJILHOCTI, TOB’A3aHOI i3 BUKOHAHHAM
¢yHKIi# nepxaBu abo MiCIIEBOTO CaMOBPSAYBaHHS; 2) SKIIO ocoba, sika
napye, nepedyBae B MANOPSAKYBaHHI Takoi ocoom». [le 000B’ 130Kk B3arai
YTPUMATHUCh BiJl BKa3aHUX Nii; 6) odmedcenns —y 4. 2 ¢T. 23 3akony «IIpo
3armo0iraHHsl  KOpyHmii» mependadeHe OOMEXKEHHS:  «<...>MOXYTh
NpUAMAaTH TOAAPYHKH, SIKI BIANIOBINAIOTH 3arajlbHOBH3HAHUM YSBJICHHSIM
PO TOCTHHHICTB, KPIM BHIAJKIB, Iepe10adyeHUX YAaCTHHOIO IEPIIO0 i€l
CTaTTi, SIKIIO BApPTICTh TaKUX IMOAAPYHKIB HE INEPEBHILYE OAMH IIPOIKHT-
KOBUI MIHIMYM Jjsl Tpane3JaTHUX o0ci0, BCTaHOBJIEHMH Ha JEHb
NPUAHATTS IOJIapYHKa, OJHOPa30BO, a CyKylHa BapTICTh TakKHUX I10Ja-
PYHKIB, OTpHMaHUX Bin oOnHiei ocobm (rpymm ocib) MpOTATOM pOKY,
HE TICPEBHINY€E TBOX MPOXKUTKOBUX MiHIMYyMiB, BCTAHOBICHHX JJIS TIparie-
3maTHOi ocobm Ha | CidHA TOTO POKY, B SIKOMY NPHUIHATO IMTOJAapyHKH.
VY mpomMy BUmamky ocoba HE BTpadae B3araji HpaBO Ha OTPUMAaHHSA
MMOJIapYHKIB, MPOTE HOTO peaii3alis € JOMyCTUMOIO i TO3BOJSAETHCS JIHMIIE
3a JOTPUMaHHSAM BU3HAUYE€HUX YMOB.
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2. IIpaBooOMeskeHHsI MOCATOBUX 0CI0 TUIIJIOMATHYHOI CJIYKON
I0/10 OJIeP:KAHHS NMOAAPYHKIB: HeOOXiTHICTHh BpaXyBaHHA
cnenn@iky Ta Npono3uii 1010 BAOCKOHAIEHHS 3aKOHOAABCTBA

Y  aHTHKOPYNIIHHOMY 3aKOHOJABCTBI YKpaiHM TIiJi TOAaPYHKOM
PO3YMIIOTBCSI «TPOIIOBI KOIITH a00 iHIIIE MaifHO, EpeBary, MijIbI'H, MOCITYTH,
HeMarepialbHi aKTUBH, SIKI HaJIAI0Th/0/IEPXKyIOTh 0€30IUIaTHO abo 3a LIHOO,
HIDKYOI0 MiHIMaJIbHOT pMHKOBoI»H. BignorinHo nmo cr. 23 3akoHy YkpaiHu
«[Ipo 3amoGiranHs xopynuii» Big 14.10.2014 p. ocobam, 3a3HaYeHUM Y
myHktax 1, 2 4. 1 cT. 3 1poro 3akoHy 3a00pOHSIETBCS Oe3mocepeHbo abo
gepe3 IHIMUX OCid BUMaraTH, IPOCHUTH, OJIEpKYyBaTH MONAPYHKU U ceOe In
Omm3pkux iM oci0 Big ropummuHHX abo ¢ismuHEX ocid: 1) y 3B’SBKY
13 3ICHEHHAM TaKMMH 0CO0aMH ISJIBHOCTI, ITOB’s3aHOI 13 BHKOHAHHSIM
¢GyHKII nepxaBu abo0 MICIIEBOTO CaMOBPSAYBAaHHS; 2) SKIO ocoda, sKa
napye, repeOyBae B IMOPSAAKYBaHHI Takoi ocoOm. Taki ocoOm MOXKyTbh
NpUHMAaTH TOJapYHKH, SIKi BiAMOBIIAIOTh 3araJbHOBU3HAHUM YSBJICHHSAM IIPO
TOCTHHHICTb, KpIM BHIAajKiB, mepemdadennx 4. 1 cr. 23 3akony «IIpo
3aro0iraHHs KOPYIIii», SIKIO0 BapTICTh TAaKUX MOJAPYHKIB HE MEPEBHIIYE
1 NpOXKUTKOBHH MIHIMYM JUIsl Tpale3faTHUX oci0, BCTAHOBJEHHH Ha JIeHb
NPUHHATTS IOAAPyHKa, OJJHOPAa30BO, a CyKyIHa BapTiCTh TAKUX NOJAPYHKIB,
OTpUMaHHX Bi ofHI€T ocoOu (Tpymu 0ci0) MPOTATOM pPOKY, HE MEPEeBHILYE
2 NpO)KUTKOBHX MIHIMYMIB, BCTaHOBJICHUMX JUIs Tpane3gaTtHoi ocodu Ha 1
CIUHS TOTO POKY, B SIKOMY HPHHHATO moxapyHKH. IlepenbadeHe oOMexeHHS
IIOJI0 BapTOCTI MOAAPYHKIB HE TIOMMPIOETHCS Ha IOJAPYHKH, SIKi:
1) mapyroTecsi OIM3EKAMH 0CO0aMU; 2) ONEPKYIOTBCS SIK 3arajbHOMOCTYIIHI
3HIDKKM Ha TOBAapH, INOCIYTH, 3arajbHONOCTYIIHI BHTpAlli, MPHU3H, NpeMmii,
Oonycu. IlomapyHKW, ojepkaHI BIINOBITHUMH 0COOAMH SIK TIOJapyHKU
nepxasi, APK, TeputopianbHiii rpomani, lep>kaBHUM a00 KOMYHaJbHHM
MiATIPUEMCTBAM, YCTaHOBAM YH OpraHi3amlisM, € BiIMOBIAHO Jep>kaBHOIO abo
KOMYHAJIBHOIO BJIACHICTIO 1 IEPENatoThCs OpraHy, MiAIPHEMCTBY, YCTAHOBI UM
opramisamii y mopsaky, BusHaueHoMy KaGinerom Mimictpis Vkpaimu'.
[opymieHHss NPaBOOOMEXKEHHsST IIO/I0 OJIEPKAaHHS MOAAPYHKY 3aJIeXHO
Bijl 0COOJIMBOCTEHl CKJIagy NpaBOINOPYIIEHHs Iependayae ajMiHICTPaTHBHY
a00 KpUMiHAJIBHY BiIIOBITATBHICTE .

BimHOCHO aHTHKOPYMIIITHOTO acrekTy mpaBooOMeXeHHS (0OMEeXEeHH:)
IOZ0 OJepKaHHSA ITOAAapyHKIB ciaymHO BigzHadaioTh T.0. Komomoerns ta
I1.C. JIrorikoB: «OOMexeHHs IOI0 OIep)KaHHS MOJAPYHKIB ITyONMigHIMH

' Tpo 3amobiranns xopymuii : 3akon Ykpainu Bix 14.10.2014 p. Ne 1700-VII /
Bepxosna Pana Yxpaiun. Oiyitinuii sicnux Vepainu. 2014. Ne 87. Cr. 2474.

!5 Tam camo.

'S fue.: Hacrinbha KHHra [ETEKTHBA, IIPOKYpOpa, CYAN : KOMEHTap
AQHTUKOPYIIIHHOTO 3aKOoHOAABCTBA / 3a pen. M.I. Xaspontoka. Kuis : B/l «/lakopy,
2017. 522 c. C. 381-401.
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CITYKOOBIISIMH € OCOOJMBUM Pi3HOBHIOM CIIELiaTbHOTO OOMEXEHHS (11010
0co0MMBHUX Cy0’€KTIB 31 crieriivHUM BHIOM NPO(dECiHHOI AiSIBHOCTI), sSKe
3aBJISIKM TIOE€THAHHIO 3araJibHUX O3HAK, IPUTaMaHHUX OOMEXEHHIO B3araii,
Ta 0COOMMBHX O3HAK (HAsBHICTH NEBHOTO MAifHOBOTO acHeKTy Yy Oynb-sKii
30BHILIHIA (opMi NposiBy), € Ii€eBUM 3aco0OM 3amoOiraHHs BYWHEHHIO
NPaBOIIOPYILEHb, IOB’S3aHUX 13 KOPYILIEI0, YIOCKOHAJIEHHS IPaBOBUX
3acaJl BUKOPHUCTAHHS pPECYpCy SKOTO JO3BOJIUTH JOCSIITH e(EeKTHBHUX
pe3yNbTATIB y 3a3HadeHii cdepi npaBo3acTOCyBaHHs ' .

OpHaK BayKJIMBO MiIKPECIUTH, 10, KPIM aHTUKOPYIIIIHHOTO acHeKTy Ui
JIWIUIOMAaTHYHOI CITy)KOW ToJapyHKH HaOyBalOTh OCOOJMBHX BiATIHKIB,
BIIMIHHHUX BiJ THX, SKi BOHM MAalOTh y IHIIUX BHAAX JEPXKABHOI CITY)KOM.
[NomapyHKHu € TpamumiiHUM CYIMYTHHKOM IWIUTOMATHYHOI MiSUTHOCTI PiBHO
CTUTBKH, CKUIBKH iCHye Taka Qopma MiKHapogHuX B3aeMuH. OOMIH
NoJapyHKaMH BUHHMK II€ HA eTali MDKOOIIMHHHMX BiJIHOCHH 1 BBa)KA€ThCS
onmHie0 13 mepmux (HopM AUIUIOMATHIHOI B3a€MOMIl. 3a Cy4acHHX YMOB
NpaKTUKa BPYYEHHs IOJAPYHKIB a00 PI3HOMaHITHUX HAropoj MOXe MaTh
MiClle, HANpWKIaJ, BIJHOCHO HAJ3BHYAMHOIO 1 TIOBHOBAXXHOIO IIOCHA
iHO3eMHOI JiepKaBU (3 HArogu 3ajMIICHHS JepKaBu mnepeOyBaHHsA abo
BIZIMOBIMHO 10 IHINKUX Tpajwuiliil). BUKOPHCTOBYIOTH HABITH TEPMIH
«mofapyHKoBa IUIUIoMatisny. OTpHUMaHHSA TOJApyHKY II0C3JI0BOIO 0CO00I0
JWIDIOMATHYHOI CITy)KOW Mae€ JeKiTbKa BHMIpIB: a) 3BUYHHUHA U NP KaBHOI
CITy>kKOM KOPYNIIWHWA BUMip, 0) BIACTHBHI came s JUIDIOMAaTHYHOL
CIy’kOM BHMIp MDKIEpKaBHOI BBIWJIMBOCTI Ta MpPOTOKONy. Sk 3a3Hadae
O.B. bytkeBuu, «B3arami iHCTHUTYT HAapyHKIB a00 OOMiH TOHapyHKaMH €
OJTHAM 3 KIJIIOUOBHX JUISi PO3YMIHHSI MEXaHI3My CTAHOBJICHHSI MIKHApPOJHUX
KOHTAKTiB. MOro BaX/IHBICTh 10JISTaE B TOMY, IO 32 CBOEIO (POPMOIO IHCTHTYT
JMapyHKIB (OOMiH JapyHKaMu) € KBIHTECCHIIIEIO MPUHIIMIY CKBIBAJCHTHOCTI
1 B3aeMHOCTI. [HCTHTYT JapyHKiB 1 LiepeMOHIl, 110 HOTro CYyIpPOBOKYIOTb,
€ BOXJINBOIO 00’€IHYBAIbHOIO JIAHKOIO MDK BIIOKPEMJICHUMH HapoJaMH,
a B IESIKMX BHUITAJKAX 1 €IMHUM 3aCO000M IXHBOTO CHiHKyBaHHf{»lS.

VY pi3Hi mepiogm Jnep)kaBaMU BCTaHOBIIOBAJIWMCH TPaBHJIa BiTHOCHO
IIUTaHb OTPUMAHHS iX JAWIUIOMATHYHUMH TIPEJICTaBHHKAMHU MOJAPYHKIB
Ta HAropoJ| BiJ iHO3eMHUX JepkaB. 30Kpema, BeHemis onHi€I0 i3 MepImx
MpUifHsIa CIieriaibHe 3aKOHOJABCTBO B I dWacTwHI Ta y 1466 p.
3a00pOHMIIA CBOIM JAWIUIOMAaTaM OTPUMYBATH OyAb-SKi MOXCPTBYBAaHHS Ta
MparHyTH SKUX-HeOyIb 3BaHb a00 TUTYINIB NIpH iHO3EMHHUX aBopax. OmHaK
4yepe3 IMOLIMPEHICTh 3BUYAI0 BpPYYaTH IOJApYHKH BiJ DKIDKaIO4OMY

'7 Konomoenps T.O., JTiotikos I1.C. OO6MexKEHHs IIOA0 ONEpIKAHHS MOJAPYHKIB
sK 3aci0 3amo0iraHHs HPaBOIOPYIICHHSM, IIOB’SI3aHUM i3 KOPYIILIEIO: IPaBOBHI
actiext. [Tionpuemnuymeo, cocnooapcmso i npago.2017. Ne 12. C. 164-168. C. 167.

'8 Byrkesuu O.B. IcTopis MiHAPOIHOro IpaBa : HiAPY4HHK ; 2-re Bua. Kuis :
Jlipa-K, 2016. 412 c. C. 93.
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IUIUIOMaTy Taka 3abopoHa Oyma 3amiHeHa Ha 3000B’sS3aHHS HalaTH
nonapysok CeHaTy, sKHil MOTIM 3a3BHuaii TOBEpTaB HOTO JMILIOMATOBi '
K. KamOoH nuie, mo Benewiss Morna HaBiTh MOPYHIMTH CIIACTBO NPOTH
MOCJIAaHHUKA, SIKUI OBEPHYBCS 13 MicCii 1 HE OTpHMaB 3BUYHUX I10JIAPYHKIB.
Buennii Bin3Hauae 3MiHY CTaBJIEHHS [0 NpoOJIEeMH JUITIOMaTHYHUX
MOJAPYHKIB: «<...>y TOH 4Yac HIKOMY HE HpPUXOJIWIO B TOJOBY, IO I
MOJAPYHKH MOXKYTh BHKJIMKATH MiI03pY 1110710 OE3KOPUCHOCTI MOCIaHHHKIB,
KOTpi IX OTpHUMaIH, a TAKOX BiIHOCHO iX JIOSUIFHOCTI IIOJIO CBOET IEPKABH.
Terep Take CTaBICHHS 6YI10 6 HE3PO3YMITHMS. ..>» "

[Ipotsarom icTopii MOTMAAM MHCIHWTENIB BIJHOCHO  OTPUMAaHHSI
TUTTIOMaTaMM 1HO3€MHHX TTOAapYyHKIB pizHmInCs. JKBaBoro Oyna BimoBigHa
mucKycis y miteparypi HoBoro wacy. OmgHI BU€HI HOIyCKald MOXITHBICTB
OTPUMAaHHS TUILUIOMAaTOM TOIAPYHKIB BiJl iHO3€MHOTO MOHapXa BHKIIOYHO
3a 3roJM BJIACHOTO IpaBUTENs. BoHM HarosomryBanu, MO0 Taki BUIAIKU €
«3HaKOM IIOTaHOT'O TOHY» Ta 3arpOXKYIOTh «HAHECEHHSM IEBHOI KON THM
IHTepecaM, 3aXHUCT KOTPUX sKpa3 1 gjopydeHuid qumiomary» (A. Ileke). Tamri
HAYKOBI[l TMPOIMOHYBAJIM MU(EPCHIIHOBAHMIA MiAXIA M0 OI[HKH TaKuX
MOJAPYHKIB 1 BKa3yBaJli Ha HEOOXIMHICTh 3BaKaTH HA TE, YU TakKi
MOJIAPYHKH OTPUMaHi Ha 1MoyaTtky abo BKIHII MOCOJBCHKOI MicCii, a Takox
SIKMM YMHOM Ta 3 KX IPUYUH BOHHU Oyyn nogapoBasi. Hanpuxian, XK. ne
Micci Bif3Ha4aB, IO TIOCOJI MOXE OZEPXKATH IOJAPYHOK 32 Pe3yabTaTaMu
YCIIITHOTO 3aBEPIICHHS CBO€EI MicCii Biff BASYHOTO 1HO3EMHOTO IPABHUTEIIS
(«1ocost HEe MOKE BIAMOBHTHCH BiJ MiTHECEHOTO MpPABHUTENEM JAPYHKY, HE
MIPOSBUBINKA HEYEMHOCTI Ta HABITh HEBISYHOCTI»). Y THX K€ BHITQJKaX,
KOJI TOJIApYHKU JapyrOThCs 3a Jii, 0 CylepeyaTrh iHTepecam BIACHOTO
NPaBUTENs, BOHW OTPUMYBAaTHCh HE IIOBHMHHI, aJPKe€ BOHU «€ YIEBHEHHUM
JTIOKa30M BIPOJIOMHHX HaMipiB»21

OxpeMy yBary IUIUIOMaTHYHUM nojapyHkam npuaisie @. Kambep.
Ha fioro mymky, MIiHICTp HE NMOBMHEH NPUHMAaTH MOJAPYHKH BiJ NpaBHUTENs
abo nep>kaBy, y sIKil BiH nepeOyBae, 0e3 OTpHMaHHS Ha L€ JI03BOJIy CBOTO
MIPaBUTEISA, KPIM IapyHKIB, [0 YCTAHOBIICHI MPAKTUKOIO 3 HATOAW Bix 131y.
[puiiasarra 3a0oponernx monapyHkiB @. Kamsep BBakaB BumoM 3pamu. Lle
BBE/ICHHA ce0e y «CTaH HEMOJKIMBOCTI 3aXHUIATH IHTEPECH CBOET AEPKABI.
®. Kampep migkpecnioBaB, IO «IIOCOT MOXE MpUAMaTH pedi, sKi
BXXMBAIOTHCS JUIS CTOJY, BUHO, NITHII0, TOOTO Te, IO JapyeThcs OiiblIe 0

1 Politics and Diplomacy in Early Modern Italy. The Structure of Diplomatic
Practice, 1450-1800 / ed. by D. Frigo. Cambridge : Cambridge University Press,
2000. 263 p.

O [fum. 3a: ®emummmn C.A. JluroMarndna ciyx6a Ykpainu: mnpoOieMu
Teopii, opranizamii Ta mpaBoBoro 3abesnedeHHs : MoHorpadis. Xapkis : IIpaso,
2020. C. 286.

2 Tam camo. C. 287.

254



Ipyx0i, a He 3 HaMipoM MiAKymy MoxHa MPUAMATH TONAPYHKH TiJTbKH
y THX BHIaJKaX, KOJM HE MOXKHa IpO IOJApyHOK CKa3aTh MLI0-HeOy!b
IoraHe, KOJM BOHHU 3pO0JIeHI TOCIy B 3HAK IOBark, a HE 3 HAMIpOM THM
CaMUM IiIKYIIHTH HOro» ™,

VY cydyacHOMY JMIIIOMATUYHOMY CBITi TIOJIAPYHKH € Ba)KJIMBOIO CKJIaJOBOIO
YaCTHHOI0 KOMYHiKallii, aTpu0yToM MDKHApOIHOI BBIWJIMBOCTI, BUPQKEHHIM
MOBark J0 BHUCOKOTO 1HO3EMHOIO TOCTS, HEBII’€MHMM E€JIEMEHTOM
TIPOTOKOJBHOI MPAKTHKK JepikaB™. OOMIH MOJApPYHKAMH MK IJABOKO
iHO3eMHOI NlepKaBH, IHIIMMH 1i IMOCAZOBHMH 0CO0AMH Ta YIIOBHOBA)KEHOIO
I0CaI0BOI0 0CO00I0 TUIIOMATUIHOI CIyXO0H (Hampukuiaa, Hamspuuaitaum i
[NoBHoBaxxamMm Ilocmom VkpaiHn) 3aoxodye JApYXHI BiIIHOCHHH MiX
BIZITIOBITHOIO 1HO3EMHOIO JEP)KaBOIO 1 YKpaiHOW, CIpHUSE BHKOHAHHIO
(GYHKIN, 0 MOKIANArOThCS Ha 3aKOPIOHHI JWIUIOMATHYHI YCTAHOBH SIK
MDKHapOJHO-NIPABOBUMHM HOpPMaMmH, TaK 1 HaliOHAJbHUM 3aKOHOJABCTBOM.
Po3BUTOK Ta 3a0XOUYEHHS IPYXHIX BIJHOCHH MK JIEpP)KaBOIO aKpeIuTallii
Ta Iep)KaBolo IepeOyBaHHS € OJHIEI0 i3 (YHKIIH AWUIUIOMATHYHUX Npen-
craBHUUTB (CT. 3 BineHCbKOI KOHBEHIII NPO JUIUIOMATHYHI 3HOCHUHU
Bix 18.04.1961 p.) Ta KOHCYJIBCHKHMX ycTaHOB (CT. S BimeHChKOi KOHBEHIIi
PO KOHCYNbChKI  3HOCHMHU Bij 24.04.1963 p.). 3aoxoueHHS APYXHIX
MDKAEp)KaBHAX BIIHOCHH TIOKIAJAETBCS HAa 3aKOPJOHHI JWIUIOMATHYHI
YCTaHOBU W BHYTPIIIHBOJACP)KABHUMH NpaBoBUMH akTamu (KoHCymbchkuM
crarytoM Ykpaiam Bixm 02.04.1994 p., TlomoxkeHHSM TMpo 3aKOpIOHHI
IUIIIOMATHYHI yeTaHOBH YKpainu Bix 15.03.2021 p. Ta in.).

TakuM 4MHOM, OTPUMAaHHS IOCAJOBOI0 OCOOO0I0 TUIUIOMATHYHOI CITy>KOU
VYkpaiHu moJgapyHKy BiJj 1HO3EMHOI Jiep)KaBh, MDKHApOIHOI opraHizauii, ix
MocazioBUX abo ciry)k00BHX 0cCi0 (aji — iIHO3eMHHI MMOJJAPYHOK) MOXe OyTH
0e3rocepesiHbO MOB’SI3aHUM 13 BUKOHAHHSAM OQiuifiHux ¢GyHKuid (QyHKIin
JiepkaBd ab0 MICLIEBOTO CaMOBPSIIYBaHHsS Yy PO3YMiHHI aHTHKOPYIIIHHOTO
3aKOHOJIAaBCTBA). Y IIbOMY CEHCi NPHBEPTaE yBary HEIOCKOHANICTh 3aKOHY
VYxpainu «IIpo 3amobiranns xopymmii» Bix 14.10.2014 p. Ta HeBpaxyBaHHS
Y HbOMY HaBEJICHHX OCOOJMBOCTEH, BIJICYTHICTh BIiAMOBITHUX BHUHSTKIB.
3rigHO i3 YMHHUM 3aKOHOJABCTBOM YKpaiHM Ha I0Ca/loBYy 0CO0y IHUILIOMa-
THUYHOI CITy>KOM TTOKJIaJa€ThCs 3a00pOoHa OTPUMYBATH ITOJIapYHKH Y 3B’SI3KY 31

2 Ium. 3a: ®egummun C.A. Jluriomartdusa coyx6a YKpainum: mpoGremu
Teopii, opranizanii Ta mpaBoBoro 3abesnedeHHs @ MoHorpadis. Xapkis : Ilpaso,
2020. C. 287.

z Jyk’ssveus H.M. TlomapyHku y OMIUIOMATHYHOMY MPOTOKOJi: pOJb Ta
3Ha4YeHHs (HAa Marepianax JOKyMEHTaIbHOI Kojekuii «IlomapyHKu mpe3uieHTam
Vxpaiun»). bioniomexa. Hayka. Komymixayis: axmyanvui menoenyii y yugposy
enoxy : Te3u jpomosineil MixHaponHoi HaykoBoi koHdepeHnmii, M. Kuis, 8§-9 xoBT.
2019 p. URL: http://conference.nbuv.gov.ua/report/view/id/891 (mara 3BepHEHHS:
28.05.2023).
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3MIACHEHHSM TaKOI0 0COOOI0 MisITLHOCTI, ITOB’S3aHOT 13 BUKOHAHHAM (DYHKITiH
JiepkaBr abo MicneBoro camoBpsiayBaHHs (4. 1 cr. 23 3akony «IIpo 3amno-
OiranHs Kopymmii»). OTke, OTPUMAHHS MMOCAT0BOI0 0COOOI0 JUIIIOMATHYHOT
ciykOM TOJapyHKY, HPUMIpOM BiJ TIJIaBU I1HO3EMHOI JepKaBH B 3HAK
BU3HAHHSl 3HAYHOTO BHECKY Y PO3BHTOK MDKAEpPKaBHHUX BIJHOCHH (IO CYTi,
y 3B’A3Ky 13 BUKOHaHHSAM (YHKIIH Jep)kaBH), 32 YMHHOTO 3aKOHOJIABCTBA
(dopManbHO MOXe OyTHM BH3HAaHE TaKUM, KOTpE IOPYIIYE BCTAHOBIICHE
O0OMEXEHHS OO0 OAEPXKAHHS IMOJApYHKIB, IO BBAXKAEMO HETPHUITYCTHMHM
Ta TAKMM, 10 TOTpeOye 3aKOHOAABUOTO BPETyIIOBAHHS.

BimHocHO mocamoBMX 0Ci0 AWUIUTIOMATHYHOI CIIY)KOM CiiJy po3mMe-
KOBYBATH:

a) ompumanHa NOOAPYHKY, WO € KOPYRYIHUM abo NOG SA3aHUM i3 KOpyn-
yi€lo npasonopywenHsam — IISTHHS T10CaJ0BOI 0COOM ITUIUIOMATHIHOI CITy»XOH,
110 CHPSIMOBYETHCSI Ha TOPYILEHHS BCTAHOBJIEHHX 3aKOHOM aHTHUKOPYIIIHHIX
npaBmwl Ta (QOpPMye CKIIaJ BIIMOBIIHOTO KOPYMUIHHOIO KPUMiHAJIBHOTO
MpaBoNopyLIeHHs (sK-To nependadenoro cr. 368 KK Ykpainu, 30kpema y pasi
OJlepKaHHsT HENPABOMIPHOT BUIOJM Yy 3B’S3KY 3i 3MIHCHEHHSAM [isUTBHOCTI,
MOB’53aHOI 13 BMKOHAHHAIM (YHKIUIH JepKaBH, 3 BUKOPUCTAHHSM BIaIn
ap ciTy’KGOBOrO  cTaHOBHIIA’!) 60 AAMiHICTPAaTHBHOIrO IIPABONOPYIICHHS,
IOB’A3aHOTO i3 Kopymuiero (mependauenoro cr. 172° KYnAIl y pasi onep-
KaHHSA TIOMAPYHKY BiX migmeryiioi ocoOW, NPUHHATTA TOAAPYHKY, IO
TIepEBHIILye BCTAHOBICHY 03BOJICHY BAPTICTh, Ta iH.>);

0) «npomoxoIbHe NPUUHAMMS HOOAPYHKY» MA€E TaKi XapaKTePUCTHKU:
BOHO TIIOB’sA3aHe 31 3MINCHEHHAM I[I0CaLOBOI OCO00I0 IUINIOMATHYHOT
CITy’KOW JUSUTBHOCTI i3 BUKOHaHHS (QyHKUIH nepxkaBu. lapyBaHHS 1HO3eM-
HOMO JepkaBoto (Ti mocagoBumu abo ciryKOOBMMH 0CO0aMH) MOJapyHKY,
a CcIiZioM 1 HOro NMpUHHATTSA MOCaJ0BOK OCOOOK JUIUIOMATHYHOI CITYKOU
BiZI0YBAETHCS BiJIIOBIIHO 10 BCTAHOBJICHOT ITPOTOKOJIBHOT IPAKTHKU 1HO3EM-
HOI iepaBy (IPUHHATTS HE TOBUHHE PO3TIISAATHCH SIK TPABOIIOPYIICHHS).

[TpuHarimHo ciiJl MiAKPECIUTH, IO OTPUMAHHS IOCAaJOBOI 0CO00I0
JTUTITIOMaTHIHOI CIYOW MPOTOKOIBFHOTO iHO3EMHOTO IMOJAPYHKY, PIBHO SIK
i BiIMOBa Bixg HOTO TPUHHATTSA, MOXE MaTH IEBHI PH3UKH. OTpHMaHHS
TaKUX MOJAPYHKIB MOJKE MOB’SI3yBaTHCh i3 OaKaHHSIM 30araTHUTHCh, BHKO-
PHCTOBYIOUH CBOIO ITOCAIy, IIOPYLICHHSIM 3acaj MaTpioTH3My Ta JOSUIbHOCTI
JI0O CBOTO TJIaBH JEp)KaBH, NPEACTABHUKOM SKOrO € I0cagoBa o0coba
JUIIOMAaTHYHOI ciryk0n. HaTroMicTh MOKHa BHOKPEMHTH I pH3HKH BiIMOBH
MOCa/I0BOI0 0CO00I0 IUILNIOMATHYHOI CIIy’)KOM BiJi OTPUMAaHHS MOJApPYHKY,

* Kpuminansauii kogexc Ykpainu Big 05.04.2001 p. Ne 2341-I11, 3i 3mix. Ta gom.
Oqiy. gicn. Yrpainu.2001. Ne 21. Cr. 920.

¥ Kopexc YkpaiHu mpo ajMiHICTpaTHBHI IIPAaBOIOPYIIEHHS : 3aKOH YKpaiHu
Bixg 07.12.1984 p. URL: https://zakon.rada.gov.ua/laws/show/80731-10#Text (mara
3BepHEHHS: 26.04.2023).
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MPUMIpOM i3 PYyK TJIaBW JepkaBU TepeOyBaHHS (HANpUKIAN, 3 Haromu
3apepineHHss Han3suuaiinum 1 [loBHoBaxuuM I[lociom VYkpainu moBro-
TEPMIHOBOTO BiZpsIKEHHs). 30KpeMa, Taka BiIMOBa MOKe OyTH CIPHUHHSTA
SK CBiJIOME NOPYLICHHS JIUIJIOMaTHYHOTO MPOTOKOIY M eTHKeTy (yMHCHE
NPUHIKEHHS IepXKaBU IepeOyBaHHs TOIIO), a TAKOXK ICTOTHO YCKIJIQJHUTH
PO3BUTOK BIJHOCHH MDK YKpaiHOIO Ta JepaBol nepeOyBaHHs, 3aBJaTH
LIKO/M iMikeBi YKpainu 3a koppoHoM. HaBeneHi 00CTaBUHH 3yMOBIIIOIOTH
MMOCTAaHOBKY IUTAHHSA TPO HEOOXIMHICTH BHUPOOJCHHA Ta 3aKOHOJAaBYOTO
BpETYJIIOBAaHHS IOAATKOBUX OOOB’S3KIB MOCAJOBUX OCI0 IUIIIOMaTHYHOI
ciryx0u YKpaiHu y 3B 53Ky i3 IPUHAHATTAM iHO3EMHUX HOJapyHKIB.

VY 1poMy KOHTEKCTI KOPUCHUM OyJie 3BepHEHHS IO IMiIXOMIB, SIKi MAIOTh
MiCIle y 3aKOHOJABCTBI I1HO3EMHHUX JE€pXaB IPO AUINIOMAaTHYHY CIyXxOy.
Hanpukian, mocnam i moctitauM mpenctaBHukaM KopomiBctBa Hopseris,
SK 1 IHIIMM JEp)KaBHUM CIy»OOBILSIM, 3a00pOHEHO: a) MpUHAMAaTH Oyb-sKi
rpouIoBi cymu abo MOJapyHKH, 32 BUHATKOM HaiIeIeBIINX (HAPHUKIIA], He
OinblIe MIISLIKK BHHA BiJ OJHI€T JIIOAWHK); 0) KOPUCTYBATHUCS TOTENIMH ab0
aBlakBUTKaMH, L0 OIUIa4e€Hi He po0OOTOJaBLEM; B) BHKOPHUCTOBYBATH
CIy>k00B€ CTaHOBHWILE JJISi OTPUMaHHSI OCOOMUCTOi BUTOAM a00 CHPUSHHS
B OTPUMaHHI BUTOJH 1HIIMMH ocoOamMu. [Ipy 11boMy PUHHSATTS NOAAPYHKIB
BCE K JIOITyCKAETHCS 32 BU3HAYCHHUX YMOB, TOOTO «y MeXaxX PO3yMHOTO»
B THX JepkaBaX, 1€ 3 ypaxyBaHHSIM MICHEBUX TpaJuLild BiIMOBa MOXe
0o0pa3uTn JapyBalbHHKA 1 TaKUM YHHOM 3aBJaTH IIKOAM IMIIKYy abo
inrepecam Hopaerii™.

Cratrs 69 3akxony JlutoBcpkoi PecmyOmixm «IIpo aummomarnany
ciryx0y» Big 29.06.2018 p. mae Ha3By «Haroponau Bix iHO3EMHHUX JepiKaB.
Oco0JMBICTIO € Te, IO NpPEeAMET PEryJNIOBaHHS IIi€l CTATTi OXOIUIIOE SIK
Haropojy BiJl IHO3EMHUX JIEPXKaB, TaK 1 MOJAPyHKH BiJl HUX. 3aKpiIUICHO, 110
PO HAaropoAu IHO3EMHHUX JIEpXKaB JAWIUIOMAT MOBUHEH iH(OpMyBaTu
MiHiCTepCcTBO 3aKOPAOHHUX cripaB. [1opsiok MpUHHATTS, AE€KIapyBaHHS Ta
30epiraHHs OTPUMaHMX MOJAPYHKIB BCTaHOBIIOEThCs 3akoHoM «IIpo y3roa-
KEHHSI yOJTiYHMX Ta TPHBATHHX iHTepeciB y myOmiumiii cmyx06in’ .
[IpaBuina qumnomaTtigHoi  cayxk0n Bemmkoi Bpuranii  mepenbauarors
KaTeropii MOJapyHKIB, MIOAO SIKHUX ICHY€ MOXJIMBICTH HPUHHATTS, Y TOMY
YHCIi: TTOAapYHKH HE3HAYHOI MIHHOCTI (CKpOMHA IUISAIIKA BWHA, MIOJCHHUK
TOIIO); TOJAPYHOK Yy 3B’S3KYy i3 OQIIifHMM NpHifoOMOM 3 TEBHOI HAroAd
Y BiAMOBiHI# 0OCTaHOBIII Ta BiAIOBITHOI BAPTOCTI; MOJAPYHOK, OTPHUMAaHUHA

2 emunumn C.A. TIpaBoOGMEKCHHS MOCATOBHX OCI0 IUIIOMATHYHOT CIyKGH
IIOZI0 OAEPXKAHHS ITOJAPYHKIB : HEOOXIAHICTh BpaxyBaHHS CIENU(IKH. Axmyanvii
npobaemu oepaicasu i npasa.2022. Ne 96. C. 107-114. C. 111.

70 JMIDTOMATHIECKOH ciyx0e : 3akoH JInToBckoii PecrryOimiku ot 29.06.2018 r.
Ne  VIII-1393. URL:  https://e-seimas.lrs.It/portal/legal Act/It/TAD/-1720e7b0c2
€211e883c7a81929bfc500?jfwid=-eb3wa42r6 (nara 3Beprenus: 28.04.2023).

257



B 00CTaBHWHAX, 3a SKHX BiIMOBA Bijl HOro MPUAHATTS Oyyia 6 HEMOMKIMBOIO
6e3 CIpUUHHEHHS KoM my6miunnyM intepecam tomo (DSR 4)%,

Ha mamy paymky, MoXHa cQHOpMYNIOBaTH TaKi XapaKTepPUCTHUKH
MPaBOOOMEXKEHHsI TIOCAJIOBUX OCIO JUILIOMATHYHOI CITYy)KOM YKpalHH II0/I0
OJlepKaHHs MOJAPYHKIB: a) MpaBOOOMEXEHHs, mependavyeHe cT. 23 3akoHy
VYxpainu «[Ipo 3anmobiranHst KOpymuii», Mae MOIIMPIOBATUCH Ha IOCAJOBHX
0ci0 JUIUIOMATHYHOI CIy)KOM 3 ypaxyBaHHSIM BH3HAUYEHUX OCOOJIMBOCTEH;
0) mocamoBUM ocobaM IHUIUIOMATHYHOI CIY>KOH CITiT TO3BOJMTH TPHAMATH
iHO3eMHI TOHapyHKH, sKi TnepeadadeHi IUIUIOMATHYHAM MPOTOKOJIIOM
BIINOBIHOT Jiep>KaBU TepeOyBaHHs (a/Ke BiIMOBAa MOJKE CIIPUYMHHUTH HETa-
TUBHI HACTIIKY s YKpaiHH), He3aIeKHO BiJT IX BAPTOCTI, a TAKOXK OTHOYACHO
JTOTIOBHUTH CHEIM(IYHUMHA O00O0B’SI3KaMH 10 (DaKTy TPHAHATTS HOAAPYHKY;
B) SIKIIO II€ MOXJIMBO 32 ICHYIOUMX OOCTaBHH Ta IPOTOKOJBHOI INPAKTHUKH
MOCajIoBii 0c001 AWIIOMATUYHOI CIy)XOM Oa)kaHo OTpUMAaTH IONEPEaHIH
J03B1I BiJ MiHicTepcTBa 3aKOpAOHHMX cripaB Ykpainu (nani — M3C Ykpainu)
Ha TPUAHATTS 1HO3EMHOTO MOJAPYHKY; I') TIOLIHO 3aKOHOABYO Nepen0adnTh
000B’SI30K T0C3/I0BOi OCOOM JMIUIOMAaTHYHOI CiaykOu mnosizomisitu M3C
VYxpainu npo ¢pakTd NPUAHSITTS HE0 IPOTOKOJIBHOTO 1HO3EMHOTO TOIAPYHKY;
) ZJ1 OPOTOKOJIBHUX TMOJAPYHKIB CJiJi YCTAHOBUTH HA DPIBHI 3aKOHY MEXY
JOIyCTHMOT BapTOCTi, IIO BIUIMBATHME HAa MOXJIMBICTH II0CA/IOBOI OCOOH
JMTUTOMATHYIHOI CIY>KOW 3aJIMIIUTH TaKWil TOAapyHOK cobi (y pa3i Hemocsr-
HEHHs JIOIyCTUMOi BapTOCTI OTPHMaHUH II0CAZOBOI0 OCOOOI0 ITOJApyHOK
MOXe OyTH 3aJIMIIeHUH y 1 BIACHOCTI; y BUIAJKY IEPEBHILCHHS IT0JapYHKOM
JOITyCTHMOT BapTOCTI NPUIHATHH NOAapYHOK Mae OyTH IepelaHiii y BCTAHOB-
neHoMy nopsaaky 10 M3C Ykpainu (y BIacHICTb JepXaBH)); 1) HEBUKOHAHHS
MI0CaJI0BOI0 0COO0I0 TUTUIOMATHYHOI CITy>KOM 000B’SI3KiB 00 MOBiIOMIICHHS
PO TPHUHAHATTS NPOTOKOJIBHUX IHO3EMHHX IOJApPyHKIB ab0 iX mepemaHHs
3a Bu3HaueHnx ymoB 10 M3C VYkpaiHn Mae 3a0e3lmedyBaTUCh 3axX0JaMHu
aIMIHICTPATUBHOI BiAMOBINATBHOCTI. [IpW IIbOMY MHTaHHS CTOCOBHO OTpH-
MaHHsI TTOCaJI0BUMH 0CO0aMU JUTUTOMATHYHOL CITy)KOU YKpaiHU MPOTOKOJIBLHUX
IHO3eMHHX IIOJIaPYHKIB SIK TOJAapyHKIB JIepXKaBl BBaKAEMO BPETYJIHOBaHUM
Y YMHHOMY 3aKOHOABCTBI YKpaiHu® .

% Diplomatic ~ Service  Regulations  (DSR), Great Britain. URL:
https://civilservicecommission.independent.gov.uk/wpcontent/uploads/2019/03/03a_
diplomatic.pdf (nara 3Bepuenns: 28.04.2023).

% Tpo 3anobiramus Kopymiii : 3akoH Ykpainu Bix 14.10.2014 p. Ne 1700-VII /
Bepxosna Pana Ykpainu. Ogiyiiinuii sicnux Yxpainu. 2014. Ne 87. Cr. 2474.

ITpo 3atBepmxenHs Ilopsaky nepenadi JapyHKIB, OJIEp)KaHHMX SIK IOJApyHKH
neprkasi, ABToHOMHIH Pecny0umini Kpuwm, TeputopiansHiii rpomani, qep>kaBHAM abo
KOMYHAJIbHUM YyCTaHOBaM 49H opradizamism : I[locranoBa Kabinery MiHicTpiB
VYxpainu Big 16.11.2011 p. Ne 1195 / Ka6iner MinictpiB Ykpainu. Ogiyitinuil 6icHux
Yxpainu. 2011. Ne 91. Cr. 3302.
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BUCHOBKH

JloOGpodecHiCTh € TPUHLUIIOM AWIUIOMAaTHYHOI CIY)XOH, [0 MoJjsrae
Y CIIPSIMOBAHOCTI Zill TOCAJIOBUX OCI0 NUIUIOMATHYHOI CIYXOW Ha 3aXHCT
myOJiYHUX IHTEpEeciB Ta y BIAMOBI TaKMX MOCAJOBHX OCI0 Bij mpeBaiio-
BaHHSI [IPUBATHOTO IHTEPECY IiJl Yyac 3AiHCHEHHs HaJaHUX iM HOBHOBa)KECHb.
Ha 3abe3neueHHs1 10OpOYECHOCTI AUIUIOMATHYHOI CITyKOM CHPSIMOBYETHCS
HHM3Ka MEXaHI3MIB Ta 3aco0iB 3amoOiraHHs KOpymuii, y TOMYy 4HCIi
BCTaHOBJICHHS TPaBOOOMEKEHHS ITOCAIOBUX OCI0 AWIIIOMAaTHYHOI CITy>KOW
IIO0 OAEPXKaHHS TOJapyHKIB. IIpaBOOOMEXEHHS IIOJ0 OJEp)KaHHA
MOTAPYHKIB € CKJIAZIOBOI0 YAaCTHHOIO IPABOBOTO CTAaTyCy MOCAJOBHX OCi0
TUTTIOMAaTHIHOI CIyOW, TpaBoBa TNPHPONA SKHAX IIOB’SI3YEThCS 13 Hera-
THUBHUMH OOOB’SI3KaMU yTPUMATHCh BiJ BUYWHCHHS BiNMOBIMHUX Iiif.
3aKoHOMaBYE PETYNIOBAHHSA IIPAaBOOOMEXKEHHS ITyOJIYHUX CITy>KOOBIIIB
11010 OJIepXKAaHHS MOJAPYHKIB Ma€ BPaXOBYBATH ClielM(iKy TUIIOMATHYHOT
CirykOu, o (YHKIIOHYE Yy OUIUIOMaTH4HIA cdepi, AN SKOi MoJapyHKH
TPaIUIHO BiAIrParOTh 0COOJIMBE 3HAYCHHS y KOHTEKCTI MUIUIOMATHYHOTO
MPOTOKOJTY. Y 3B’S3KYy 3 I[UM BIJHOCHO IMOCAJOBUX OCI0 JIUIIIOMATHYHOI
cnyx6u YkpaiHM BapTO pO3MEXKOBYBATH OTpPUMAaHHS MOAAPYHKY, IO €
KOpYINIIHHUM a00 TOB’S3aHUM 13 KOPYIILIEI TPABOIOPYIICHHSIM Ta
IIPOTOKOJIbHE MPHUHHATTS MOAAPYHKY (HE € IpaBonopyuieHHsM). HaBeneny
muQepeHIliamiio  CiJ BpaXxyBaTH IpH IOAAIBIIOMY  BIOCKOHAJICHHI
3aKOHOJIaBCTBA YKpaiHM NMpO 3amo0iraHHs KOPYyMIii Ta Mpo JUIUIOMATHYHY
cryx0y. 30Kkpema, BapTO HOPMAaTHBHO BpPETYJIOBAaTH  OCOOIMBOCTI
NPUHHATTS TOCAJOBOI0 0COOOI0 JUIIOMATHYHOI CIYXOM ITPOTOKOJIBEHOTO
iHO3eMHOTO TOJApPYHKY, y TOMY YHCJIi B YaCTHHI BH3HAUYEHHS JOIMYCTHUMOI
BapTOCTI MOJAPYHKY, 32 sIKOI OCTaHHIA MOXe OyTH 3aJHIIEHUH y TTOCaTI0BOL
0co0M AUIIIIOMATHYIHOI CITY>KOH, 3aKpiruieHHS ii 000B’ 3Ky y BCTAHOBJICHOMY
MOPSIAKY MOBIAOMIISITH NPO (hakT MPUUHSTTS MOJAPYHKY Ta 338 BU3HAYEHHX
yMOB nepenaBati oro 10 M3C Vkpainu.

Meroauuni pexomenzanii HarioHanbHOro areHTCTBa 3 NMTaHb 3anoOiraHHA
KOPYIILIi I[0O/I0 3aCTOCYBaHHS OKPEMUX ITOJI0XkKeHb 3akoHy Ykpainu «[Ipo 3amobiranns
KOPYIIIii» CTOCOBHO 3amo0iraHHS Ta BPETYJTIOBaHHS KOH(MIIIKTY iHTEpeciB, JOTPH-
MaHHs OOMexeHb mono 3amobiramHs kopymmii Big 21.10.2022 p. Ne13. URL:
https://wiki.nazk.gov.ua/wp-content/uploads/2022/10/Metodychni-rekomendatsiyi-
vid-21.10.2022-13.pdf (nara 3BeprenHs: 28.04.2023).
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CYJOBO-EKCIIEPTHE 3ABE3INEYEHHS PO3CJILIYBAHHSA
KOPYIIIMHUX KPUMIHAJIBHAX ITPABONOPYIIEHD

KOcynos B. B.

BCTYII

Pociticeko-ykpaiHcbka BiifHa, moBHOMacmTabHa (as3a SIKOi po3nodanacs
24 motoro 2022 poKy, CTBOPIOE JOJATKOBI KOPYMIIHHI PH3HKH, SIKI HEOO-
XimHO imeHTH(]IKyBaTH Ta MJONIATH, TOMY TIIOCHJICHHS aHTHKOPYIIIITHNX
IHCTUTYHIN cTae Bce akTyanpHIIMM. B YkpaiHi B yMOBax BOEHHOTO CTaHy
MIPONIOBXKYIOTh (YHKITIOHYBaTH CIICIliaTi30BaHi aHTHKOPYIIiifHI CyIoBi Ta
NPaBOOXOPOHHI opranu — HarjionansHe aHTHUKOpyMuiliHe Oropo, Cremiai-
30BaHa aHTHKOpYyMiiiHa npokypatypa (1ani — CAII), HamionansHe areHTCTBO
i3 3ano6iranns kopynuii (mam — HA3K), Bumuit cnemiamizoBanuii aHTH-
Kkopynuiitauii cyn. OnHak 3a pe3yiabTaTaMH AiSUIBHOCTI LIMX IHCTHTYILIN
CYTTEBHX 3pYLIEHb Y MPOTHIT Ta 3ano0iraHHi KOpymuii He 3100yTo.

30KkpeMa, HaWNOIIMPEHINIMMU KOPYNUIHHUMH KPUMiHaJbHUMH MPaBO-
MOPYIICHHAMH B YKpaiHi y noBoeHHOMY 2021 pori Oyiu Taki: 37I0BKHUBaHHS
BIamor0 abo ciyx6oBuM craHoBummeM (cT. 364 KpuMiHAIBHOTO KOJEKCY
(mam — KK) Ykpaiau) — 3955 oOnikoBaHMX BHITAAKIB; MPUHHATTS MPOMO-
3umii, oOimsgHKH abo oIep)KaHHA HENPaBOMIPHOI BHTOIU CIYXOOBOIO
ocoboro (cT. 368 KK Ykpaian) — 1566; nmpomno3wuiisi, o0insgHKa a00 HaJaHHS
HEMPaBOMIPHOT BUTOH CTyk60Bi# 0cobi (cT. 369 KK Vipainu) — 1577".

3a pgaHuMu  MbkHapojaHoi opranizanii “Transparency International”,
ska onpwntogHmia 3a 2021 pik IOpiYHME cBiTOBMH peiiTMHTr I[Hnmekcy
CIIPUIHATTS KOPYMIIii B CBiTi, Ykpaina mocizama 122 micue cepen 180 kpain’,
a 'y 2022 poui 116-te micue’. V 3BiTHMX m0oKyMeHTax “Transparency Interna-
tional” okpeclieHI OKpeMi NpPUYMHU PO3BHTKY KOpYNLii B HAIIi JepkaBi:
pimenns Koncrurynitinoro Cymy mo1o 3BUTbHEHHS BiJ BiINOBiZaIBHOCTI 3a
HEIIOCTOBIpHE JEKJIapyBaHHS TOIMIIOCAIOBIIIB, YMHOBHUKIB 1 CYiB; 3MIiHH JI0
AQHTHMOHOIIOJIBHOTO 3aKOHOJABCTBA 3 MOTCHIIHHUME 3arpo3aMu sl Oi3HECY

€auanii  3Bit  Odicy I'enepanpHOro mnpoKypopa TNpo  KpPUMiHANBHI
npaBoOMOpYIIEHHs 3a cideHb — rpyaens 2021 poky. URL: https://gp.gov.ua/ua/posts/
pro-zareyestrovani-kriminalni-pravoporushennya-ta-rezultati-yih-dosudovogo-
rozsliduvannya-2 (mata 3BepHenHs: 17.07.2023).

? Inpexc cnpuiinarts xopymuil — 2021. Transparency International Ukraine :
BeOcaiT. URL: https://ti-ukraine.org/research/indeks-spryjnyattya-koruptsiyi-2021/
(mara 3BepuenHs: 17.07.2023).

? Tam camo.
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3axHIIATH CBOI MpaBa ITiJ| 9ac OCKap)KEHHS MyOJIYHMX 3aKyIliBeNb; 3arajibHe
3pOCTaHHs THUCKY Ha aHTUKOPYILIHHY €KOCHCTeMY, y TOMY YHCIi dYepe3
TPUBAJLY BIICYTHICTh NOCTIHHMX KEPIBHUKIB B IHCTUTYLISX; BiATEPMiHYBaHHS
NPUHHATTS. AHTHKOPYILIIHOT cTparerii y ApyroMy YMTaHHI TOILO.

3a JaHMMU ONUTYBaHHS HaceJIeHHs AepikaBu, kopymuis y 2022 poui, 5K
i B MOMEPEeNHBOMY, TOciiana 3 Miclie cepell OCHOBHUX MPOOJieM, Teperik
SKHX IPONOHYBaBCS PECHOHAEHTaM s oliHkW. [lepmie i apyre wmicie
y2021-2022 pokax MOCIIM BHCOKa BApTICTh JKUTTA Ta BOEHHI Iii.
YV 2022 poui 64,2 % HaceyneHHs BBaXall KOPYILIIO IyXe CEpPHO3HOIO
npobiemoro. Leit moka3HUK CTATUCTHYHO 3HU3UBCS MICI 2 POKiB cTa0iIb-
HOCTI (3HIKEHHS mopiBHSIHO 3 2021 pokoMm craHoBmio 4,4 B.11.). Ha mymKy
HACEJICHHs, TepIle MicIle 3a MOMIMPEHICTI0 KOPYILii po3TiIiin cyaoBa
cucreMa Ta MHUTHHUIL. Ha npyromy Micii — HpUKOPAOHHHH KOHTPOIb
i 3eMeJbHI BITHOCHHH .

Bignosinno mo 3Bity MBC Vkpainum npo cran mpoTtunii Kopymuii
y I kBaprani 2023 poky KiJIbKICTh KOPYNLIHHUX KPUMIHAJIBHUX IIPABOTIOPY-
IIeHb, KPUMiHaJbHI NMPOBA/PKEHHS 3a SIKUMH 3aKiHYEHI PO3CIIiTyBaHHSIM,
cknana 1556, mpuyomy 1555 cnpaB HarpaBieHo 10 cyzy 3 0OBUHYBaJIbHUM
akToM. Ha mnepmomy wicui cepen KOPYNUIIMHMX BHSABIB 3HaXOJIUTHCS
NIPUBJIACHEHHS, PO3TpaTa MaiiHa a00 3aBOJIOJIHHA HHUM IUIIXOM 3JIOBXKH-
BaHHS ciyx0oBuM craHosumeMm (4. 2-5 cr. 191 KK Vkpainm). 3amgoky-
MeHTOBaHO 660 Takux QakxTiB, mo Maiixke y 10 pasiB mepeBHITye TPUHHATTS
MIPOTO3HIIii, OOIISTHKE a00 oNep>KaHHA HENpPaBOMIPHOi BUTOAM CIYXKOOBOIO
0c06010 (68 KpUMiHANLHHUX TIPOBAKEHD) 3a I 5Ke Mepion” .

CrarucTuka 3acBil4ye OKpeMi HENOJIKM Yy poOOTi crewiani3oBaHUX
NIPaBOOXOPOHHUX OPTaHiB MiJl Yac PO3CIiAYBaHHS KOPYNUIHHMX KpUMIiHAIb-
HUX MPaBOIIOPYLIECHb.

Kpim 1mporo, HuHI icHye moTpeba B yJOCKOHAJICHHI paBoBOro 3abe3re-
YEeHHsI B3a€EMOJII CIITYMX 3 ONEPATUBHUMH MiAPO3/IIaMH TIPABOOXOPOHHHUX
OpraHiB MiJ Yac BUSBJICHHS Ta PO3CITIAYBaHHS KOPYNLIHHUX KPUMIHAIBHUX
npaBonopymeHs .

Kopynmiss B VYxpaimi 2022: po3yMiHHS, CHPHUHHSTTS, ITONIMPEHICTH
3BIT 3a pe3yibTaTaMH ONHTYBaHHS HaceleHHs Ta Oi3Hecy. Kuis, 2023.
URL:  https://nazk.gov.ua/wp-content/uploads/2023/04/1123b766-¢031-4c3{-81a4-
0167b4193116.pdf (nara 3eepuenns: 17.07.2023).

5 3gir MBC Vkpainu npo craH nporuaii kopymniii 3a 3 micsimi 2023 poky. URL:
https://mvs.gov.ua/uk/activity/prevention-corruption/statistika ~ (gara  3BepHEHH:
17.07.2023).

6 Kupruenko O.B. Bzaemomis ciaiguux 3 ONEPaTUBHEMH IiAPO3ILTAME
[IPAaBOOXOPOHHMX OpPTaHiB IiJ 9Yac BUSBIEHHS Ta PO3CIiIyBaHHS KOPYMIIHHUX
KpPUMIHAIBHHX MIPAaBONOPYIIEHb: TEOPETHKO-IIPABOBI aCIeKTH. [Ipago i cycninbemeo.
2023. Ne 1. C. 318, 321.
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OTmxe, A JOCATHEHHS BHCOKOI €(PEeKTHMBHOCTI y poOOTI cremiai-
30BaHUX CY/IOBHMX 1 NPaBOOXOPOHHMX OPraHiB y HPOTHIIT KOPYILIi ciij
3BEPHYTH yBary Ha YJOCKOHAJEHHS, IIOKpPAICHHS, OHOBJICHHS, TpaHC-
(dopmMariro TakuX YMHHHKIB, SIK MpodeciiHui piBeHb Cy0’€KTiB MpOTHii,
MEXaHi3MU BUSIBJICHHS Ta JOKYMEHTYBaHHsS KOPYNLIHHUX MPaBONOPYIIEHb,
B33a€EMOJIiSl MiJ 4Yac JOCYAOBOTO pO3CIiJyBaHHSA, 30KpeMa IPOBEICHHS
cniguux (pO3IIYKOBHX) Jill Ta BUKOPUCTAHHS CIIEIiajIbHUX 3HAaHb y J0Ka3y-
BaHHI I0JI0 KOPYIIiHHUX HisHb.

HeonminHaOIO MIEperyMOBOIO e()eKTHBHOTO PO3CIiTyBaHHS KOPYIIiHHIX
KpPHUMiHaJILHUX NPAaBONOPYIIEHb Ta NOAAIBIIOTO CYyJOBOIO PO3IIILY € CBOE-
YacHe i TIOBHE BUKOPUCTAHHS YNOBHOBAXCHHMH CYO’€KTaMH CIeLiaJIbHUX
3HaHb y (popMi 3amydeHHsS y KpHMiHAJIbHE MPOBA/KCHHS CIICIaliCTiB Ta
NPU3HAYCHHS CYIOBHX CKCIIEPTHU3.

3 MeTor0 3a0e3reueHHs] e)EKTUBHOTO BUKOPUCTAHHS CHELiaIbHUX 3HaHb
y Qopmi 3alydeHHs EKCICPTIB JO0 MPOBEACHHS CKCICPTH3 i 4ac
PO3CIiyBaHHS KOPYNLIHHUX KPUMIHAJIBHUX IPaBONOPYLIEHh HEOOXiTHO
BXKHTH KOMIUIEKC OpraHi3aI[iifHO-TaKTUYHUX 3aXO0/IiB, IEPEIyCIM BU3HAYUTU
BUIM Ta MiJBUOM EKCIEPTU3, SKi MEPeBAXKHO MPU3HAYAIOTHCS Y TaKHX
KPUMIiHAJIbHUX IPOBA/DKCHHIX, OKPECIMTH NpOLECyalbHI acnekTH IiX
NPU3HAYCHHS, 30PIEHTYBAaTH (axiBLIB IIOAO SKCIEPTHHX YCTAHOB CYIOBOI
SKCIIePTH3H, 10 BUKOHYIOTh TaKi TOCIHiIKEHHS B YKpaiHi.

MOXIIMBOCTI CYIOBHX CKCIEpTH3 Y KOPHAMYHHX MpoLecax, Hepentik
TUTIOBUX 3aIWTaHb JJIsI HUX, BUMOTH JO BigiOpaHHS MOPIBHAUIBHUX 3pa3KiB
Ta 00’€KTIB CKCHEPTH3W OIMHUCAHO Y I[OBi,I[HI/IKaX7, HaBYTbHO-HAYKOBIH
nitepatypi® i HOpMATHBHUX TOKYMEHTaX .

BonmHowac mim yac po3ciifyBaHHS ~KOPYNUIHHMX —KPUMiHAIBHUX
NIPaBOIOPYILIEHb CYZ0BI €KCIIEPTH3N MAIOTh CBOIO CrIel(DiKy.

7 CynoBo-eKcIiepTHa AisUIBHICTD © JOBIAHUK [yt cyaniB / 3a pex. C. Cranika.
Kuis : In FOpe, 2001. 343 c.

8 Cynosi ekcrepTwsu B IpolLleCyalbHOMY mpaBi VYKpaiHH @ HaBYAIbHMI
nocionuk. Knis : Bunasaunrso «Jlipa-K», 2021. 276 c.

CynoBa ekcreprosorist : migpyunuk / B.M. Teprtumnuk, B.B. Bapasa,
0O.B. Cauxo ; 3a 3ar. pen. B.M. Teprumaunka. Xapkis : [Ipaso, 2021. 280 c.

ExcriepTu3n B CYHOYMHCTBI YKpaiHH @ HAyKOBO-TIPAKTHYHMI TMOCIOHUK /
3a 3ar. pea. B.I'. l'onuapenka, 1.B. ['opu. Kuis : FOpinkom InTep, 2017. 504 c.

% Ilpo 3aTBepmxeHHs IHCTPYKIii PO NPU3HAYEHHS Ta MPOBEICHHS CYLOBHX
EKCIIepTH3 Ta EKCIIEPTHHX JOCTiDKeHb Ta HaykoBO-METONWYHUX peKOMEeHamiit
3 IMTaHb MiArOTOBKM Ta MPU3HAYCHHS CYAOBHX CKCIEPTH3 Ta EKCIEePTHHX
nociiykens : Haka3 MinicreperBa roctumii Ykpainu Big 08.10.1998 p. Ne 53/5.
URL: https://zakon.rada.gov.ua/laws/show/z0705-98 (nara 3Bepuennsi: 17.07.2023).
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Buxnan pe3yabTaTiB 10CTiIKeHHS

[Torpeba y mpu3HayeHHI Ta MPOBEAEHHI CyIOBHX EKCIEPTH3 BHHUKAE
mig  9ac  pO3CHiAyBaHHS  TAaKUX  KOPYNIIHHMX  KpUMIHAJIBHHUX
npasonopyiueHs, nependadennx KK Ykpainu: «IIpunacuHenss, posrpara
MaiiHa a0o 3aBOJIOJIHHS HHM IUIIXOM 3JIOBXXKHBaHHS CIIy>KOOBUM
craHoBumemM» (cT. 191); «BukpaneHHs, TNpHUBIACHEHHS, BHMaraHHs
BOTHENalbHOI 30poi, OOHOBHMX mpumaciB, BHOYXOBUX pEYOBHH UM
pamioakTHBHHX MaTtepiamiB abo 3aBOJOMIHHSA HUMH MUIIXOM MIaxpaicTBa
a00 3JIOBXHBaHHIM CITY’)KOOBHM cTaHOBHIIEM» (CT. 262); «BukpaneHHs,
NPUBIACHEHHS, BHMAaraHHsd HApKOTHYHHUX 3ac00iB, MCHXOTPOMHHUX
pedoBHH a0 iX aHAIOTIB YM 3aBOJIOMIHHSA HUMH IIJITXOM IIaxpaicTBa abo
3IMIOBKHUBAaHHA CIyx)00BuM craHoBumem» (ct. 308); «BukpaneHss,
MIPUBIACHEHHsI, BUMAaraHHs MPEeKypcopiB ab0 3aBOJIOAIHHS HHUMH IUITXOM
mraxpaicrea abo 3JIOBXMBAHHsS CIIy)XOOBMM craHoBuiiem» (cT. 312);
«BukpaseHHs, TpUBIACHEHHS, BHMaraHHs OOJaJHAaHHS, MPU3HAYEHOTO
JUI BUTOTOBJICHHSI HADKOTHYHUX 3aC00iB, CUXOTPOIMHHUX PEYOBUH a0o0 iX
aHAJIOTIB, YM 3aBOJIOJIHHS HHUM LUISXOM IIaxpaiicrBa abo 370BKHMBaHHS
CIyk00BMM CTAHOBHUIIIEM Ta IHII HE3aKOHHI Jii 3 TAKUM OO0JIaTHAHHIM)
(ct. 313); «llopyiicHHs BCTaHOBJICHHX IPaBWI O00ITy HAapKOTHYHUX
3ac00iB, ICHXOTPOITHUX PEUOBHH, iX aHAJOTiB a00 mpekypcopiB» (cT. 320);
«BuxpazeHHs, NIPUBJIACHEHHS, BAMAraHHs JOKYMEHTIB, IITaMIIiB, IEYaTOK,
3aBOJIO/IIHHS HHMMH IUISIXOM IaxpaiicTBa YW 3JIOBXKMBAaHHS CIIy>KOOBUM
CTaHOBHIEM a00 ix momkomkeHHs» (cT. 357), «BukpagcHHA, MpHUBIac-
HEHHS, BUMAaraHHs BIiHCBKOBOCIYXOOBIleM 30poi, OOWOBHMX TIpHMACiB,
BUOyXoBUX ab0 iHmMHX OO0HOBMX peYOBHMH, 3aco0iB IepecyBaHHS,
BIMCHKOBOI Ta cHemiadbHOl TEXHIKM YM IHIIOTO BIMCHKOBOTO MaiiHa, a
TAKOX 3aBOJIOJIIHHS HHMH LUIIXOM IIaxpaicrBa abo 3J0BXKHBAaHHS
cayx06oBuM craHoBumeM» (cT. 410) y BHUMaaky iX BUMHEHHS MIISTXOM
3JIOBKMBAaHHS CIy)k00BUM craHoBuiieM; «HelinboBe BHKOpUCTAHHS
010/DKETHUX KOIITIB, 3IIHCHEHHS BUJATKIB OIOJDKETY UM HAJTAHHS KPEIUTIB
3 Oromkery 0Oe3 BCTaHOBIGHMX OIOJUKETHHX INpuU3HadyeHb abo 3 ix
nepeBuiieHHsIM» (cT. 210); «[linkyn npauiBHUKA MiJIPUEMCTBA, YCTAHOBH
gy oprasizanii» (ct. 354); «3n0BXMBaHHA BIanol0 abo Ciy>KOOBUM
craHoBuieM» (cT. 364); «31MOBXHBAHHS MOBHOBA)XXCHHSMH CIYXKOOBOIO
0Cc00010 IOpUAMYHOT 0COOM NPHUBATHOrO IpaBa HE3AIEKHO BiJ Oprasiza-
HiiiHo-1paBoBoi Gopmm» (cT. 364-1); «310BXKHMBaHHS TTOBHOBAXXEHHSIMH
ocobamu, $Ki HamaloTh myoOnigHi mocmyrm» (cT. 365-2); «lIpuiHATTS
mpormno3utlii, 00insgHKHM a00 oJepKaHHS HEIIPABOMIPHOT BUTOAH CITYKOOBOIO
ocoboro» (ct. 368); «llimkynm ciry>)x00Boi oco0u rpuANYHOI ocobu
MPUBATHOTO IMpaBa HE3AJIC)KHO BiI OpraHizamiHHO-IPAaBOBOI (GOpPMU»
(ct. 368-3); «[limkyn ocobwm, sxa Hamae myOmiuHi mocimyrm» (cT. 368-4);
«He3axonne 30arauenHs» (ct. 368-5); «lIpomo3wuiis, oOingHka abo
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HaJlaHHs HEMPaBOMIpHOI BUTOIM CIYKO0Biii ocobi» (cT. 369); «3m0BXHU-
BaHHs BILtMBOoM» (cT. 369-2) KK YKpaIHI/IIO.

Haituactime 00’€kTaMu €KCHEPTHUX  JOCHIDKEHb Yy  OUIBIIOCTI
KOPYIIIHHUX KPUMIHAIBHUX IIPAaBOIOPYLIEHb € JOKYMEHTH, SIKI MICTATh
PYKONHUCHI TeKCTH. BOHM JOCHIUKYIOTBCS IiJ Yac MOYEPKO3HABUOL
€KCIePTU3H 1 TEXHIYHOT EeKCIIEPTHU3H IOKYMEHTIB.

O0’ekTaMu nouepko3HABYoi excnepmusy y BIIIOBIIHUX IIPOBA/KEHHIX
€ JIOKYMEHTH, SKi € HOCISIMH JTOKa30BOi iH(opMarii i MICTATh PYKOIHCHI
TEKCTH, B SKHUX 3aKpilUIeHI TyMKH TEBHHX 0cCi0, Hacammepen CIyXOOBHX,
okpeMi mofii abo (akTh, MOB’s3aHi 3 MiSUIBHICTIO MiANPHEMCTB, YCTAHOB,
oprasizamii.

Jlo 00’ekTiB MOYEPKO3HABYMX JOCTIKCHb BITHOCSTH: PYKOIHCHI
TEKCTH, 3MICTOBHA CTOPOHA SKUX 3aikcoBaHa 3a JOIIOMOTOI0 OyKBEeHHX 200
uuQpoBUX MO3HAUCHb; MIANUCH, SIKI BijmoOpaxaroTh mpi3Bumie (imM’s, 1O
0aTbKOBi) 0cOOM y BHUIIIsiNi OYKB Ta YMOBHHMX HNHCHMOBUX 3HaKiB 1 MalOTh
MOCBiIYyBaJIbHE PU3HAYCHHS; KOPOTKI 3amucH, 3a(ikCoBaHi 3a I0MOMOTOI0
OJTHOTO a00 NEKIIBKOX CJiB, 30KpeMa PEe30JIIOLiI0 Ha JOKYMEHTI, BUKOHAHY
Ci1y’k00B0I0 0CO0OO TOIIIO.

Hanpukian, 3a gakrom po3ciigyBaHHS il CiIy)X00BUX 0Ci0 CENHUIIHOT
pamu, sKi ynpomoBxk Jwmcromana — TpyaHs 2017 poky BHECIH 3aBiIoMO
HEeTpaBIMBI BIIOMOCTI g0 Tabemo BHXOLy Ha pobdory Ocobu 1,
IIPOBOAMIIACS TTOYepKO3HaBYa ekcrepTu3a. OO0 eKTaMu IOCITIHKEHHS Oynn
Taki JOKYMEHTH, 3alOBHEHI MiO3PIOBAHUMHU oco0aMu: Tabenb BUXOAY Ha
poboty Ocobm 1, nmo sKoi 3acTOCOBaHO aIMIHICTPATHBHE CTATHCHHS
Y BUIIIAAI TpoManchkux pooit Bix 30 nucromana 2017 poky; Tabens BUXOLY
Ha poboty Ocobu_1, M0 sAKOi 3aCTOCOBAHO aJMiHICTPATUBHE CTATHEHHS
y BHIIISAI TPOMA/ICHKHX pooiT Big 06 rpymas 2017 poxy''.

[Tpn oMy HaMOUIBII MOUIMPEHUM 3aBIAHHSAM, SIKE CTaBUTHCS IEpe]
eKCIIEPTOM-TIOYEPKO3HABIEM, € 1JeHTU(]IKalis BHKOHABLS TEKCTY abo
II/ANICY, BCTaHOBJEHHS (DAaKTy BHKOHAHHS OJIHIEI0O 0CO0O0I0 PYKOIMHMCHHUX
TEKCTIB Y pPi3HHX JOKYMEHTaxX a00 y HOro oKpeMux (parMeHTax.

Jlo ocobmuBoi rpyny 3aBIaHb iAEHTAQIKAIIHHOTO TOCTIIKESHHS Y KpUMi-
HAJIbHOMY TIPOBa/DKCHHI MPO KOPYMIiHHE TPaBOMOPYIICHHS BiTHOCITH
BCTAHOBJICHHS (aKTy BHKOHAHHS OJHIEI0 0COOOI0 PYKOIHCHHUX TEKCTiB
y pi3HHX JOKyMEHTax ab0 B OKpeMHX (parMeHTaX OJHOTO IOKYMEHTY.
ImenTndikamiiHa modepko3HaBYa EKCIEpTH3a IMPU3HAYAETHCS TAKOXK Y BU-
MajKy, SKIIO IiJI03PIOBaHUH BHM3HA€E, IO PYKOIHCHUH TEKCT B OJHOMY

10 Kpuminanpauii xogexc Ykpainu : 3akod Ykpainum Bim 5 kBitHs 2001 p.
Ne 2341-III. ~ URL:  https://zakon.rada.gov.ua/laws/show/2341-14#Text  (nmata
3BepHeHHs: 17.07.2023).

" € qunuii neprxanuii peectp cynosux pimens. URL: https://reyestr.court.gov.ua/
(mata 3BepHenHs: 17.07.2023).
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3 IOKYMEHTIB, SKUH MATBepIKye (akT Oymb-sAKkoi 1il, BUKOHAHWNA HHUM, a
B IHIIIOMY JIOKYMEHTI BiH 3aniepedye Take BUKOHAHHS, IPH [[bOMY Yy CIILT40TO €
MiJICTABM BBaXKaTH, IO IIOKA3aHHS MiJO3PIOBAHOTO HE BIJIOBIIAIOTH
JiHcHOCTI. Y JaHOMYy BUIIAJKy Ha BHUPIIIEHHS EKCIepTa IOBHHHO OyTH
MIOCTaBJICHO THTaHHS PO T€, YN OJHIEI0 0COO0I0 BHKOHAHI OOW/BA TEKCTH
y IOKyMEHTaX, NPHUYOMY HEpIIMH JOKYMEHT BHKOPHCTOBYETHCS B SIKOCTI
3paska MoYepKy I1iI03PIOBAHOTO .

VY cmiggiit i cymoBif MpakTHIN T 9ac pO3CHigyBaHHS KOPYIIIHHX
MIPaBOTIOPYIIEHb HEPIIKO TPAIUIAIOTHCS BHITAIKH, KOJHU JUIA JIOKa3yBaHHS
(aKTy TO3WKH BHIAIOTHCS PO3MUCKH. Y PE3yNbTaTi NpeH sBICHHA TaKUX
PO3MHCOK TiJO3PIOBAHMM BCTAHOBIIOETHCS, IO MIANHCA HA PO3MHCKaX
BHKOHaHI THMH >K 0coOaMmu, BiJ IMeEHI SKHX BOHHM 3HA4YATBHCSA, a CcaM
3MICTOBHHMM TEKCT a00 HWOro 4JacTwHa, 3a IXHIMH IIOKa3aHHIMH, BHKOHAaHI
HE HUMHU, a OyJH JAOMHCAaHI IHITUMH 0co0amMu (HAMIPUKIIAA, CyMa TPOIIHCOM,
okpemi mudpu).

[Mouepko3HaBya eKcHepTU3a MOXKE BHPILIYBAaTH 3aBlaHHs, MOB’s3aHi i3
BCTAQHOBJICHHSIM YMOB BHMKOHAQHHS PYyKONHUCY, cTaHy ocobu. Taki mouepko-
3HABYI JOCNI/DKCHHS MOXYTh MAaTH MICIC Y BUIMAJKaX, KOJH IiJ03PIOBaHa
0co0a CTBEpKYE, 110 MiANMKCYBala TOKYMEHT Y HE3BUYHHX JUIsl ce0e yMOoBax
HanmcaHHsA a00 B IHINMMH Tepiof dYacy, aHDK BKa3aHO Y pEECTpamiiHOMY
JKypHaII OOJIiKy BHXiTHHX TOKYMEHTIB (III0 BCTAHOBIIIOETHCS 32 JOTIOMOTOIO
JIOCITi/DKCHHS! TABHMHN BUTOTOBIICHHS TOKYMEHT) .

OCOONMBICTIO TIPH3HAYEHHS MMOYEPKO3HABUMX EKCIIEPTH3 PYKOMHCHUX
TEKCTIB € MPEACTABICHHS EKCIEePTy OpUTiHAMIB JOKYMEHTIB. J[1g iX eexTus-
HOTO IPOBEAEHHS CIIIUMKA 3000B’S3aHMH HAJATH EKCHEPTy MaKCHMabHO
MOXKJIMBY KUIbKICTh BUIBHUX, YMOBHO BIJIbHHX Ta €KCIIEPUMEHTAIBHHX 3pa3KiB
nouepky (IuQpoBHUX 3amUCIB, MAMKCIB) OCi0, SIKI MUIATaroTh iJeHTH(IKaLil.
VY kBanmidikoBaHOMy BinOOpi Takux OO0’€KTIB MOXXE HagaTH JOIOMOTY
3aJTyUeHHH B SKOCTI CIICIIANICTa SKCIIEPT-MIOYCPKO3HABEIID.

Texuiuna excnepmuza Ookymenmie (mani — TEJ]) y xpumiHaibHUX
MIPOBA/DKEHHAX PO KOPYIIiiHI PaBOMOPYIICHHS Ma€ HA METi BU3HAYCHHS
croco0y BUTOTOBJICHHS JOKYMEHTA, BCTAHOBIICHHSI HASIBHOCTI Y HHOMY 3MiH
Ta cnoco0iB iX BHECEHHS, BHBICHHS HEBHIUMHX 3allHCiB, a TaKOX
iIeHTH]IKAIlI0 IPeIMETIiB i MaTepialiB, sIKi BAKOPHCTOBYBAIHCH JIJISI BUTO-
TOBJICHHS TOKYMEHTa 200 BHECEHHSI 1O HhOTO 3MiH.

2 CynoBo-mouepko3HaBUa EKCIEPTH3Ad Yy KPUMIHANBHHX —POBAIKCHHSX

PO KOPYMIifHI TIpaBONOpymeHHs : MeroaudHi pexomenpanii / B.B. FOcymos,
€.10. CroGoma, O.M. llpamxko, 10.0. Ilimokos, A.A. CakoBcekuii. Kuip : Harr.
akaj. BHyTp. cupas, 2023. C. 11.

13 Kosansos K.M. Busnauenns JIaBHOCT1 BUT'OTOBJICHHS JIOKYMEHTA: ICTOPUYHUI
acrexT i cydacHi TenaeHuil. Kpuminanicmuynu gicnux. 2021. Ne 1 (35). C. 19-37.
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Hanpuknan, HOCyZOBHM pO3CIiZYBaHHSM BCTaHOBIICHO, IO IIOCAIOBi
ocobM Ha mifcTaBi migpoOneHux NokymeHtiB, HamaHux TOB «TEP-BIB»,
oQopMUIIK JI03BLT HA PO3POOJIEHHS MPOEKTY 3EMIICYCTPOIO ISl 00CITyroBy-
BaHHS HEICHYIOYOI CHOPYAM JUIS NPOBAPKEHHS ITIPHEMHUIBKOI Mislb-
HOCTI 3 PEKOHCTPYKLIEIO IIii TOProBO-noOyTOBI oOdicHI NpUMIlECHHS
3 METOI0 OTPUMaHHS HENPaBOMIPHOI BUTOAM Ta Hepeiayi 3eMeNbHOI AIISHKA
y HesakoHHY BrnacHicTh TOB «TEP-BIB». V crpaBi TexHIYHOIO €KCIIEpTH-
3010 JOKYMEHTIB MOCTIKYBaiucs: 1) TeXHIYHMHA macmopT Ha OyIWHOK —
cropyny Uil TiATNPHEMHUIBKOI misutbHOCTI, peectp. Ne 00893  Bix
12.10.2018 p. 2) TexHiuHMH macmopT Ha OYAMHOK — CIOpPYLy IS
T AnpHeMHEAIBKOT istbHOCTI, peectp Ne 00978 Bix 21.10.2019 p. '™

Cepen o00’extiB TEJl MoxHa BHIIIHTH: BJacHe JOKYMEHTH;
MIPUCTOCYBAHHSA JJIS iX BUTOTOBIEHHS a00 AN BHECEHHS 3MiH IO paHime
BUTOTOBJICHUX JIOKYMEHTIB; PEYOBHHH JJIsI BUTOTOBJICHHS JIOKYMEHTIB abo
BHECEHHS 3MiH JI0 HUX.

BojHouac B Hamr yac CTBOPIOIOTHCS HOBI 3aCOOM 3aXHCTY JIOKYMEHTIB,
3aCHOBaHI Ha OCTaHHIX JIOCATHEHHSX B PI3HHX raiy3sx (izuku, XiMmii, MiKpo-
CIICKTPOHIKH, MOmirpadii, Mo iCTOTHO PO3MIMPIOE MONIIMBOCTI 3armoOiraHHs
IPOOKH PI3HOTO POy JOKYMEHTIiB. Y CBITOBIH NMPAaKTHI[ BUKOPHUCTOBYETHCS
OaraTopiBHEBa CHCTEMa 3aXHCTy, IO MOENHYE MIMPOKHUH CHEKTP pi3HOMaHiT-
HUX TEXHOJOTii. PO3yMiHHS NpHHIMITY [Iii TOTO Y IiHIIOTO eJeMEHTa 3aXUCTY
103B011s€ Cy0BUM ekcriepTam TEJ] e)eKTHBHO BHSABISTH Mmipo6Ky .

Jlist po3B’s13aHHS €KCIIEPTHHUX 33aBJAHb MO0 JOKYMEHTIB, BUTOTOBICHUX
3a JOMOMOTOI0 KOMIT'IOTEPHOI TeXHIKH, SIKi BHUIyYeHi IIiJ] 4ac PO3CIimy-
BaHHJ, 11 TEXHIKa HAJAETHCS B KOMIUIEKTI (CHCTEMHHUH OJIOK KOMII'IOTepa,
IHCTAISILIMHUI AUCK 3 JpaliBepoM NpuHTepa abo OararodyHKIiIOHAIEHOTO
NPUCTPOIO, 3’€HYBaIbHI Ta MepexkeBi kabexi, npuHtep). Jo HanpaBieHHS
KOMIT FOTEPHOI TEXHIKM Ha eKCIepTU3y Oyab-ska poOOTa Ha Hiil HE J103BO-
JsieThes. BupimeHHs ineHTU(IKaUifHUX MUTaHb MPOBOAUTHCS B MeEXax
KOMIUIEKCHOT ~KOMII IOTEpPHO-TEXHIYHOI EKCIEePTU3UM Ta TEXHIYHOI eKc-
MEPTU3N JTOKYMEHTIB 3a HAsSBHOCTI €IIEKTPOHHOTO OpPHTiHATY TOKYMEHTa
(paitmy). BuirydeHHsT KOMIT IOTEpHOI TEXHIKH, i1 OIS MarOTh IPOBOJAUTHUCS

. . . . 16
3a Y4JacCTIO CI€mlalicTa y rairysl KOMH’IOTCpHO-TeXHl‘IHI/IX JOCIIIKCHDb .

' € mummit mepsxammii peectp cynosux pimens. URL: https://reyestr.court.gov.ua/
(mata 3BepHenHs: 17.07.2023).

CesonoB B.C., [ixeBuu K.I'. KommonentHuii cxman dvopHwi, ¢apd Ta
OapBHUKIB SK BaK/IMBAa CKJIaJ0Ba 3aXHCTY JOKYMEHTIB Bix minpobok. Kpumina-
aicmuxa i cyoosa excnepmusa. 2023. Bum. 68. C. 389.

Termnupkuii B.b. CyuacHi MOXIMBOCTI CyIOBHX €KCHEpPTH3 A dac
po3cnigyBaHHs 3J0YMHIB Y cdepi BHKOPHUCTAHHS EIEKTPOHHO-OOUYHCITIOBAIBHIX
MauvH (KOMIT'IOTEpiB), CHCTEM Ta KOMIT IOTEPHUX MEPEeX 1 MEpex eJIeKTPO3B’sI3KY.
IOpuouunuti  waconuc  Hayionanvnoi  axademii  enympiwmix cnpas. 2021.
Ne 2 (22). C. 30-37.

269



Y KpuMiHaJbHUX TPOBAMKEHHAX TPO KOPYIIIHHI MPaBOTOPYIICHHS
MY MiATOTOBII ~ MaTepiamiB Juisi HampaeineHHs Ha TEJ]  mominsHO
KOPHUCTYBaTHCS JIOTIOMOTOIO CIIEIIaliCTiB, 30KpeMa IpH BiaOMpaHHI 3pa3KiB
JUIS TOCIHI/DKCHHS OCHOBM JIOKYMCHTIB 1 MarepialliB MUChMa 3 METOMO
BCTAaHOBJICHHSI ITiATPUEMCTBA-BUTOTOBIIFOBAYA.

OkpeMi METOIU CKCIEPTHOTO JOCIHIPKCHHSI MOB’s3aHI 3 HEMHHYYUM 1
HEOOX1THUM JJIs1 TOCTIJDKEHHSI TOLTKO/PKEHHAM 00’ €KTa a00 HaBiTh IIOBHUM
Horo 3HHUMmEHHAM. Taki METOIM 3aCTOCOBYIOTHCS €KCIEPTOM 3 HO3BOIY
ocobu abo opraHy, SKHH TPU3HAYMB EKCHEpPTH3Yy. BkazaHWil NO3BiT Mae
3a3Ha4aTUCS B TIOCTaHOBI (yXBaJli) MpO NpPHU3HAYEHHS EKCIEpTHU3H abo
Y BiAITOBiTHOMY JIHICTI.

[MutaHHs excrepTy HE TOBHHHI BUXOJIUTH 3a MEXI HOro KOMIETCHII,
moTpeOyBaTH MPaBOBOi OLIHKU Pe3yibTaTiB mociimkeHHs. [Ipu dopmymro-
BaHHI 3aBJaHHS €KCIEPTY HENPUIYCTUMHM € BHKOPHCTaHHS TEPMIiHIB, LIO
MaloTh IOJBIHE TIyMauyeHHs — TEXHIUYHE 1 OPUIUYHE: «BUIPABICHHS,
«MiapoOKa» sK CHHOHIMU TEPMIHIB «3MiHA», «HEBIIMOBITHICTh MPaBHIaAM»
tomto. [lpu QopmyntoBaHHI NHUTaHh Mae OyTH YITKO BHU3HAYCHHUIH 0OOCST
3aBJIaHb EKCIIEPTY.

IMpum BupimeHHi nuTaHHs igeHTH(]IKail neyatok 1 IITaMmiB 3a
BIIOMTKaMM pa3oM 3 JIOCH/UKYBaHMM JIOKYMEHTOM Ha EKCIIEpTH3Y
Halla€ThCsl IIeYaTKa, siKa IepeBIpSEThCS, a00 eKCIEepHMEHTaTbHI 3pa3Ku
(1020 excrmeprMEHTATBHUX 3pa3KiB BIAOMTKIB MEYaTKH a0 IITaMIa, II0
ineHTUQiKyeThCs) Ta BimbHI 3pasku (1020 mOKyMeHTIB 3 BiIOUTKaMH
BiNOBITHOI TMeJaTKu abo mramma). ExcrepuMeHTanpHI 3pa3kd MOBHWHHI
MaTH PIi3HUM CTYMiHb IHTEHCHUBHOCTI 3a0apBieHHS 3 PI3HOK CHIIOIO
HaTHCKaHHS (cia0Kka, cepefHs, CHIbHA) 1 MICTHUTHCS Ha DIi3SHOMaHITHHX
migKIaguEKax (M’sKa, TBepaa) .

BunHeHHs OibIIOCTI KOPYNIIHHUX KPUMIHAJIBHHX IMPaBONOPYLIEHb, SIK
NPaBWIO, CYNPOBOMKYETHCS MOSBOIO 200 3HMKHEHHSM Yy INEBHOMY CEpeo-
BUIl THUX YW IHIIMX MarepiajlbHUX 0O0’€KTiB, NMOPYIIEHHSIM iX MEPBHHHOTO
MIOJI0’KEHHS, MiCIIe3HaXOPKeHHS, CTaHy, YTBOPEHHAM PI3SHOMAHITHUX CIi[iB-
BimoOpa)KeHb OJHUX MaTepiaJbHUX 00’€KTiB (CNIIOYTBOPIOIOYMX) B IHIIHX
(cmimocnpmitMarounx). Taki CIigM MOCTIIKYIOTBCS TN Yac TIPOBEICHHS
TPACOJIOTIYHOT EKCTIEPTU3H.

O0’extaMu  mpaconoeiuHoi  excnepmusu T Yac  PO3CIiTyBaHHS
KOPYNIIHHUX KPUMIiHAJIBHAX MPAaBONOPYIIEHF MOXYTh OyTH cIiiam
JIFOJIMHU — PYK, HIT, 3y0iB, ry0, OUISHOK T'OJOBH, HIITIB, B3YTTS, OJATY

'7 po 3arBepmkenHs [HCTPYKUil MPO IPU3HAYEHHS TA MPOBEICHHA CYNOBHX
eKCIEepTH3 Ta EKCIEePTHUX MAOCHiKeHb Ta HayKoBO-METOIMYHHX pEKOMEHMamiit
3 IUTaHb MiOrOTOBKM Ta MpPU3HAYCHHS CYAOBHX CKCIEPTH3 Ta EKCIIEePTHHX
nociikens : Haka3 MinicreperBa roctumii Ykpainu Big 08.10.1998 p. Ne 53/5.
URL: https://zakon.rada.gov.ua/laws/show/z0705-98 (nara 3Bepuennsi: 17.07.2023).
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(pykaBHYOK), a TakoXX 00’€KTH, IO 1X 3aJUINUIHN; CIITU 3HAPSIIb, 1HCTPY-
MEHTIB, MEXaHI3MIB Ta iX YaCTHH — Ha 3aMKaX 1 3aMHKAOYUX IMPHCTPOSIX
(cmigu 37maMy), Ha KOHTPOJBHHMX IUIOMOax (ciuiau IUIOMOYBaJIbHHX
MPUCTPOTB), BUPOOAX MACOBOTO BHPOOHHMIITBA (CIIIM PO3MUILY, PO3pyOy,
CBEpJIIHHS, IEepeKycy) Ta 00’€KTH, W0 X 3aJMIIWIM, a TAKOX YaCTHHU
MOHOJIITHUX O0’€KTIB, PO3MUICHUX MEXaHIYHUM MUITXOM (yJaMKH CKJIa,
YaCTHHU PO3ipBaHUX JIOKYMEHTIB, KOHBEPTIB).

Tpacomnoriuai ekcnepTH3N y KpUMIHATBHUX MPOBAKEHHAX TPO KOPYII-
LiffHI TPaBOMOPYIICHHS 3aJ€KHO BiJ 00 €KTiB, MOIUIAIOTHCS 3a TaKHUMHU
MABUIAMHA  JOCHIOKEHb: JTOCHIDKEHHS CIIOIB JIIOAWHH, JOCHIIKEHHS
3HapsIIb, arperaTiB, iIHCTPYMEHTIB 1 3aJIMIICHUX HUMH CIITIB, i1eHTHDIKALiA
IUIOTO 32 YacTWHAMH;, KPUMIHAIICTHYHE JOCTI/DKEHHS TPaHCIOPTHUX
3ac00i1B; JOCIIKEHHS iz[eHTHq)iKauiﬁHHx HOMEpIB Ta penbe(hHUX 3HAKIB 18

Cepen JOCIHIKEHB CIIIIB JIIOJJMHU BHOKPEMITIOIOTHCS daxmwzocxomum
excnepmusu. X TOJOBHUM 3aBIaHHAM € ifeHTHdiKalis ocobu 3a ciizamu i
PYK, HalpHKJaJd, Ha IpeIMeTax HENmpaBOMIpHOi BHroaM (rpoliax, iHIINX
MarepialbHUX 00’ €KTax).

Excnepmusza 30poi Mo)xe TNpH3HAYaTHCh CTOPOHAMU KPHMiHAJIBLHOTO
MIPOBA/PKEHHS y PO3CIIyBaHHI TaKUX KOPYMIIMHUX KPUMIHAJIBHUX MPABO-
MOPYIICHB, SIK 3aBOJIOJIIHHS BOTHEMAIBEHOIO 30p0O€io, OOMOBUMH MIPHUIIACAMH
[UITXOM 3JIOBXKHUBaHHs Ciry>)kOoBuM ctaHoBumieM (ct. 262 KK Vkpainm),
a TaKOX BHKPAJICHHS, MPUBJIACHEHHS, BUMaraHHs 30poi, 00HOBHUX IpHITaciB
a00 3aBOJIOJIHHA HIUMH BiHCHKOBOIO CITy’KOOBOIO OCOOOIO IIIISIXOM 3JIOBXKH-
BaHHS cIyx)00BUM cTanoBuieM (cT. 410 KK Ykpaian).

Excriepruza 30poi moANsAeThCS HAa OKpeMi MiIBHIM: OalicTHYHE
JIOCITIDKEHHST BOTHETIAJIbHOT 30poi Ta OOWOBMX MpHIIAciB 0 Hei; OanicTuuHe
JIOCITTIDKEHHST CITitiB 30poi, CHlifiB IOCTpily Ta CHUTyalliiHUX OOCTaBUH
MOCTPLTY; TOCITI/PKEHHST X0JIOTHOT 30pOi; JOCIIIKEHHS 30pOi 3 HEKIHETHUHUM
NPUHLKIIOM YpaXKeHHs; JIOCII/DKEHHSI TPaHAaTOMETIB Ta CTBOJIBHOI apTuiie-
piiicbKoi 30poi; JOCHIPKEHHsI PaKeTHO-pEakTHBHOI 30poi (K okpeMuil Buj
JIOCIiIKEHHS 30poT) 19

Jlo ocobnmBOCTEH NUpHU3HAYEHHS EKCIEepPTH3W 30poi y KpHUMiHAJIBHUX
MIPOBA/DKEHHAX TPO KOPYMIiHHI MPaBOMOPYIICHHS CIIif] BiTHECTH T€, II10:

'8 [lpusmaueHHs CyIOBHX eKCTEPTH3 Yy KPHMIHAIBHHX MPOBAPKCHHSX

PO KOPYMILi#HI npaBomopyiieHHs : MeroxuuHi pexomenpauii / O.M. Ilpamxo,
B.B. IOcymnog, 10.0. ITimokoB, A.A. CakoBcbkuit. KuiB : Ham. akan. BHYTp. crpas,
2021, C. 41.

' Tpo 3arBepmkenns [HCTPYKUil MPO IPU3HAYEHHS TA MPOBEICHHA CYNOBHX
eKCIEepTH3 Ta EKCIEePTHUX MAOCHKeHb Ta HayKoBO-METOIMYHHX pEKOMEHMaliit
3 IUTaHb MiArOTOBKM Ta MpPU3HAYCHHS CYAOBUX EKCIEPTH3 Ta eKCIIEPTHHX
nociikeHs : Hakasz Minicrepersa foctunii Ykpainu Bix 08.10.1998 p Ne 53/5. URL:
https://zakon.rada.gov.ua/laws/show/z0705-98 (nata 3Bepuenns: 17.07.2023).
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1) BorHemampHa Ta iHIIA 30posi a00 KOHCTPYKTHBHO TOMIOHI 1m0 Hel
BUpoOM 1 OoempuIlaci NMOBMHHI MaTH Ha YyNakoBLi ab0 Ha NMPUKPIMIEHUX
JI0 HUX OMpKax IHIUBIAyalbHI MO3HAYKU (HaMEHYBaHHS, KUIBKICTh, MiCIS
BUSIBJICHHS);

2) BOTHENaJIBHY CTPUICLBKY Ta iHIIY 30pOo, siKa HANPaBISETHCS HA
EKCIepTU3y, HEOOXIAHO PO3PAAUTH. SIKIIO PO3PAAMTH ii HEMOXKIHMBO, TO
YAaCTHHHU YAapHO-CITyCKOBOI'O MEXaHi3My BOTHENAIbHOI 30poi MpHBOIATHCS
B TIOJIOXKEHHS, SIKC YHEMOJKIMBIIOE BHUNagkoBuil mocTpin. Ha ymaxosri
BUKOHYIOTBCS IONIEPEKYBaIbHI HAIHCH;

3) pedoBi OOKa3W YMAKOBYIOTHCS OKPEMO, NPH I[hOMY IOBHHEH OYTH
3abe3neueHni 3aXMCT IX BiJ 3a0pyIQHEHHS, MOMIKO/KCHb Ta B3a€EMHOTO
KOHTaKTy y TpOIeci TPaHCTIOPTYBAHHS, a yJIbHUI 3pi3 BOrHEMaIbHOI 30poi
3aKpUBAETHCS YUCTOIO O1JIOI0 TKAHIHOIO 1 00B’A3y€ETHCS;

4) 30post Ta Ooempumacu O Hel HAJAIOTHCS Ha EKCIEPTH3y OpPraHoM
(ocobor0), sKkuii(sika) HpU3HAUMB(JIa) EKCIepTH3y (3aIyyuB(Jla) eKcIiepTa),
0cobucTo a6o iHoro(if) IpeaCTABHUKOM. X Tepecuika IONITO He JONyCKa-
erbesi. JImst po3psi/pKaHHS TPAaHATOMETIB, MIHOMETIB, rapMmar, BOTHEMETIB,
PEaKTUBHOI, paKeTHOI 30pOi MOBHHHI 3aTy4aTHCs CICHIATICTH 3 BiIOBIIHOO
nizroroskoro .

Jlo mpenMery KOPYNIIHHOTO KPUMIHAJIBHOTO  IIPABOIOPYIICHHS,
nependadenoro 4. 2 cr. 262 KK Vkpainu, BiIHOCATHCS ¥ paaioaKTHBHI
Marepianu. KpumiHanbHa BiANOBINAJIBHICTP HACTa€ 3a BHKPAJCHHS,
MIPUBJIACHEHHS, BHMAaraHHs paJiOaKTHBHUX MaTepiaiiB abo 3aBOJOMIHHA
HUMH IUIIXOM  3JIOBXHBAHHSA CITy)KOOBOi 0coOM CBOIM  CIIy’)kKOOBHM
CTaHOBHUIEM. Y TaKMX KPUMIHAIBHUX MPOBADKCHHSAX IPH3HAYAETHCS
excnepmu3a padioaKxmueHux Mamepianie.

Y cr. 1 3akony VYkpainu «IIpo BuKOpuCTaHHS siAepHOI eHepril
Ta pajnianidHy Oe3neKy» 3a3Ha4eHO, IO padioakmueHi mamepianuy — 1e
JpKepelia 10Hi3yI040ro BUIIPOMIHIOBaHHS, SIIEpHI MaTepiaiu Ta paJioakTHBHI
Binxoau>'. Jxepena ioHi3yr04oro BurpominoBanus (nani — JI1B) 3xaTHi 10
CaMOBIJIFHOTO TIOMINY, IO CYIIPOBOUKYETHCS BUAIJICHHAM TEIIa, a TaKOX
anbda-, 6eTa i raMa-BUIPOMIHIOBAHHSIM.

? TlpusHaueHHs CYIOBHX EKCIIEPTH3 Y KPUMiHAJBHHX MPOBAKCHHSX PO
KOpYNUiiiHI mnpaBomnopyiieHHss : MeToanuHi pexomeHnmauii / O.M. Ilpamko,
B.B. lOcymos, 10.0. IlimokoB, A.A. Caxoscekuit. KuiB : Ham. akan. BHyTp. cripas,
2021, C. 54-55.

2! TIpo BUKOpHCTaHHs sjepHOI eHeprii Ta paianiiiny Gesnexy : 3akoH Ykpainu
Bix 8 umororo 1995 poxy Ne 39/95-BP. URL: https://zakon.rada.gov.ua/laws/
show/39/95-%D0%B2%D1%80#Text (nata 3Bepuenns: 17.07.2023).
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OO6’eKTaMH €KCIEpTHOTO NIOCHiKeHHsS pafioizoronHux JIB € pamio-
aKTUBHI MaTepiaiay Ta IHIII MPEeIMETH, SKi 3a3HANM BIUIMBY pajiaii, K0
KUTBKICTh PEYOBHHHU Ta IHTCHCHBHICTh BHIIPOMIHIOBAHHS 3JaTHI 3alOMIisTU
IIKO/Y 3JI0POB’O JIIOJIMHU, Ta 3pa3KU-E€TaJIOHH, HEOOXiHI ISl TPOBEJICHHS
MOPIBHSUIBHOTO 1IeHTU(IKaLiHHOTO AOCIIIKEHHS.

['0/I0BHOIO METOI0 EKCHEPTH3M pPagioaKTHBHHX MaTepialiB MoOps[
3 TpaJAUIIIHHIMY 3aBJaHHIMHU (TOCTIJDKEHHS (i3MKO-XIMIYHOTO CTaHy (Bara,
KOJNIip, IIUTBHICTH Ta iH.)) € imeHTH(IKalis Ta BCTAHOBIEHHS i30TOITHOTO
ckiany umyderoro JIB, copty (o-, B-, y-) Ta iHTCHCHBHOCTI BHIPOMIHIO-
BaHHS, (YHKIIOHAJHHOTO TMPHW3HAYCHHS, TEXHOJOTiYHOi Ta TeorpadiuHOi
IIPUB’A3KH, OI[IHKM HAaHECEHOI MaTepialbHOI INKOAM Ta CTYINEHS pasio-
AKTHBHOTO 3apa’KeHHSI.

Oco0nMBOCTIMY NPHU3HAYEHHS Ta MPOBEICHHSA EKCIEPTU3 PaJiOaKTUBHUX
MarepiajgiB € Te, IO AOCTIPKEHHS IHUX OO0’€KTIB MOXYTh IPOBOJHUTHCS
BUKIIIOYHO B CIELiali30BaHUX ycTaHOBax. OJHIEI0O 3 TaKUX YCTaHOB €
IHcTuTyT sinepHux nocinijkeHs HarionansHoi akaneMii HayK YkpaiHu.

3aciyroBye Ha 0COONMBY yBary IiArOTOBYMI €Tam MPU3HAYCHHS TaKOl
eKCIIePTU3H, B MPOILECI SIKOro CIiJ CYBOPO IOTPHMYBATHCH MPAaBUII pajia-
LiifHOT Oe3MeKu MiJ 4Yac TPaHCIOPTYBaHHS Ta 30epiraHHs palioakKTUBHUX
MartepianiB. Y TaKuX BHIAIKAX CITIHN, SKUH PO3CIiIye KOPYIIiiiHe KpuMi-
HaJIlbHE TPABOMOPYIICHHS, 3000B’I3aHUI 3BEPHYTUCH A0 CIEIIaNiCTIB BiIIIO-
BIZTHOTO TIPOQITI0 32 TEXHIYHOIO Ta METOIMYHOIO Aomomororo. [Ipu mocmin-
JKCHHI paJiOaKTUBHHUX MaTepialiB CyJOBHH eKCIEepT Mae 3a0e3leunuTH
BCi 3axoan Oe3MeKH, CIpsSMOBaHI Ha HENOIMYIICHHS 3a0pyIHEHHS TEPHTOPIH
Ta pagi0aKTHBHOTO OMPOMiHEHHS (3a0pyAHEHHS) IHIINX JO0KAa3iB.

Tosaposnasui excnepmu3u MOXYTh TPU3HAYATHCH MPHU PO3CIiTyBaHHI
MPAaKTUYHO YCiX KOPYMIIHHUX KPHMiHANBHUX TPABOMOPYIICHb, y SKUX
HEOOXiZTHO BH3HAYHUTH OIIHOYHY, PUHKOBY, iHBECTHIIIIHY YH JiKBimaIiiiHy
BapTIiCTh MaiiHa ab0 TOBapHOI MPOMYKINi (MamuH, o0JaJHaHHS, CUPOBHHH
Ta CIIO’KUBYUX TOBAPIB).

Hanpuknan, 22 Bepecus 2018 p. maiictep Jicy Aep’KaBHOTO JIICHUIITBA
Ocoba 1 3xilicHUB He3akOHHY NOpyOKy nepeBa mopoxu ny6. Ilim wac
OISy CIiIB BUMHEHOT'O 3JI0YMHY BHSBJICHO KOJIOAW JiepeBa MOpOAM I1y0
y KimbkocTi 5 wT. [Ipu3HaueHa y crpaBi ToBapo3HaBYa €KCIIEPTH3a JI03BO-
JUjla BCTAHOBHUTH PO3MIp 3amloAisHOI IIKOJIHU, a came: «PHHKOBa BapTicTh
II’ITH KOJIOZ JiepeBa MOpoJH J1y0, 10 € JAPOB’SIHOIO JIEPEBHHOIO (TEXHIYHOIO
CHPOBHHOIO), 3aranbHUM 06’eMoM 1,460 M° (3 ypaxyannsm I1JIB) cranom
Ha 22.09.2018 p. Mora craHOBUTH 5645,41 rpE» 2.

22 € numuit nepskaHmii peecTp cynoBuX pimens. URL: https:/reyestr.court.gov.ua/
(mata 3BepHenHs: 17.07.2023).
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OKpeMUM BHJIOM TOBApO3HABYOI €KCIEPTHU3H € JOCHTIJKCHHS BiHCHKO-
BOro MaliHa y KpHUMiHaJIbHUX MNpoBajukeHHAX 3a cT. 410 KK VYkpainu.
[Tix yac po3ciijyBaHHs IMX KOPYMIIHHUX KPUMiHAJbHUX IPABOIOPYILIEHb
BUHHMKAIOTh IUTaHHS, SKi IMOTPeOYIOTh CHELiaJIbHUX 3HaHb eKCIepTa
3 OLIIHKYM MaiHa 1 TEXHIKH BilICbKOBOT'O MPHU3HAYCHHS Ta 030POEHHSI.

[MonstTs «30post», «OOWOBI mpumacu», «BUOYXOBi» Ta iHII «0OHOBI
pPEUOBUHM» MICTATbCA Yy HOPMATHBHO-TIPABOBHX aKTax Ta JETalbHO
PO3KPHBAIOTHCSA Y METOIUKAX MPOBEACHHS CKCIIEPTU3 TOTO UM iHIIOTO BHUIY
30poi abo BHOYX0OBHX pedoBHH. BilicbkoBa Ta creriaibHa TEXHIKa OXOILTIOE
B IIJIOMY TOHATTS «30posi», «OOMOBI NpHIIacH», «3acO0HM THepecyBaHHS».
3acobu nepecyBaHHS € IOPUAWIHAM CHHOHIMOM JIO0 MOHSTTS «TPaHCHOPTHI
3aco0m», [0 O3HA4ae MEXaHIYHI NPUCTPOi, OONaJHAHI IBUTYHOM 1
MIPU3HAYCHI U TIEPEBE3CHHS JIIOAeH a00 BaHTaXy, Y TOMY YHCII Taki, Ha
SIKUX BCTAHOBJICHO CIellialbHE 00JagHaHHA a00 OoOJamHAHHSI, M0 CIYIYE
BUKOHAHHIO crienianbHUX (QyHKUiH (OyaiBeJIbHUX, PEMOHTHHX, MEIUYHHX
TOIIO), @ TAKOXK NPUYEIH Ta HAIMlIBIPUYEIH 10 HUX.

VY BilicbKOBUX (hOPMYBaHHSX Ui BUKOPUCTAHHS MpU Oe3rocepeHboMy
BUKOHAaHHI OOMOBUX 1 CHeLialbHUX 3aBJaHb J0 3aco0IiB MepecyBaHHS
HaJIeKaTh:

a) TPaHCIOPTHI MAIIWHK: JIETKOBI Ta BaHTaXKHI aBTOMAIIIMHHU, aBTOOYCH,
MOTOLIMKIIN;

0) criemianbHI MAIIMHA: aBTOKPAaHW, TPEHACPH, TPAKTOPH, OYIbI03epH,
CaHITapHI MaIlIWHU, IEPECYBHI PEMOHTHI MaliCTEPHI;

B) OOHOBI MaIIMHU: TaHKU, OPOHBOBHUKH, CAMOXI/THI YCTAaHOBKH, MAIIMHU
3 ePECYBHUMH KOMaHIHHUMHU ITyHKTAMH;

T') BiIOMYHH 3aJi3HUIHUN PyXOMUH CKIIaJ;

1) BiZOMYMI TOBITPSHUI TPAHCIOPT: TENIKONTEPH, JITAKH, IUIAHEPH,
aepocraru;

€) MiJBOJHI YOBHH, aBiaHOCI, Kpeicepu, MIHOHOCI, KaTepu Ta iHIII
BilicbKOBI Kopabi, MammHu-aMGibil, maBydi 6a3u, Oykcupu, 6apiki TOIIO.

Kpim 30poi, OoioBux mnpumaciB, BHOyXoBHX abo iHIIMX O00i0BHX
peduoBUH, 3aco0iB IepecyBaHHs, BIHCHKOBOI Ta CHELIiaJIbHOI TEXHIKH [0
IHIIOTO BifiCKOBOTO MaifHa MOXHA BiJIHECTH araparypy KepyBaHHS BOTHEM,
3aco0M 3B’SI3Ky, CHelialbHy TEXHIKy IH)KEHEPHHX BIHCBK 1 BIHCBHK
pamiaiftHO-XiMI4HOTO 1 OIOJIOTIYHOTO 3aXHCTy, CICI[iaJIbHE EIEKTPOHHE,
OpOHBOBaHE, 3aXUCHE OOJIAJHAHHS, CHCMiajbHI ¥ IHIWBIIyalbHI 3ac00U
3axXHCTy Bixg 30poi MacoBOTO 3HMIICHHS, TOKCHYHI PEYOBHHH, IAITHBHO-
MaCTHJIbHI MaTepialii Ta iHIIle THIOBE MaiHO.

BiiicbkkoBe MalWHO 3aKpIIUTIOETBCS 32 BIHCHKOBUMHU YaCTHHAMU,
3aKJIalaMH, YCTAHOBAMH Ta OpTaHizaIissMu 30poiHNX cril YKpaiHu Ha TpaBi
OTIEPATUBHOTO YIPABIIiHHSI, a TAKOX MOXKE MOTPAIUTH B iX BIACHICTH abo
PO3MOPS/DKEHHS. B PE3yJIbTaTi BEJCHHS HUMHU TOCIOJNAPCHKOI MisIIBHOCTI —
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BHPOOHUIITBA TMPOMYKIlii, BUKOHAHHA DPOOIT 1 HamaHHS IOCIYT, BEICHHS
IiICOOHNX TOCIOJIAPCTB, OTPUMAHHS B OPEHJY IEBHUX BHJIIB PyXOMOT'O Ta
HEPYXOMOT0 MaiiHa ™.

ToMy mpu mpu3HAYEHHI €KCIIEPTU3U BIHCHKOBOTO MaifHa ii 00’eKTamMu
€ 3a3HavyeHl BHIIE MarepiaibHl 00 €KTH, IIO0 3HAXOAATHCS Ha OOJIKY
y BIHCBKOBUX YacCTHUHAX, SIKI MiJl Yac PO3CIiTyBaHHS KOPYHUIHHUX KpUMi-
HaJIbHUX PaBOMOPYILIEHD MIJUIATal0Th OLIHIII.

Jlo 3aBmaHb EKCHEPTH3H BiHICHPKOBOTO MaifHa BiIHOCAThH: BHU3HAYCHHSI
BapTOCTI HAJaHUX Ha MOCTIKCHHA O00’€KTiB, SIKi BUKOPUCTOBYIOTHCS SIK
BIiICPKOBE MaifHO; BH3HAYCHHS THITy Ta NpPWU3HAUYEHHS HAJaHUX 00’ €KTIB;
BH3HAYCHHS XapaKTEPUCTHK Ta BIACTHBOCTEH HATAHUX 00’ €KTIB BiIIOBiTHO
o YKpalHCBKOTO KiacugikaTopa TOBapiB 30BHIITHEOEKOHOMIYHOI MisUThb-
HOCTi; BH3HAUCHHS BUPOOHMKA, KpAaiHW MOXOJKEHHS, POKY BHUTOTOBIICHHS
(MOX€e MPOBOJAUTHCH KOMILIEKCHO 3 TPACOJIOTIYHUM, OAJIICTHYHUM JOCIiI-
KEHHsIM a00 JIOCHIPKEHHSAM XOJ0AHOI 30poi) HaJaHUX Ha JOCIHIIKEHHS
00’€KTIiB; BH3HAYEHHS 3MIH IIOKA3HHUKIB SKOCTI HaJaHMX HA JOCIIIKEHHS
00’exTiB (KOMIUIEKCHO 3 BIJUOBiIHUMH (axiBISIMH 3  eKCIUTyaTawil
nofibHOro Maiina) Tomo>*.

VY pesknx BWIIQJKaX IPU3HAYEHHS Ta IPOBEJCHHS TOBAapPO3HABYOI
eKCIIepTU3W Mae TeBHi ocobmuBocTi. OAHIEI0 3 TakKuX OCOOJUBOCTEH €
BU3HAYEHHS dYacy I TNpH3HAYeHHA, NPH NHOMY CIiI4OMy HEOOXiTHO
BpaxoBYBaTH XapakTep Ta 00cAru 00’ €KTiB AOCHTIIHKEHHS (SKIIO BITyYCHHS
TOBapy BigOyIocs y TOBHOMY OOCS3i, OJHAK EKCIEepTy Ha IOCIiIKCHHS
HaTIpaBIIETBCS  cepemHs mpoba (3pa30K) Big OJHOPIMHOI MPOIYKIIT
(cumy4oi, piaKoi 4 B’sI3K01 KOHCUCTEHIIIT)).

OKpeMOI0 OCOOJMBICTIO TNPU3HAYECHHS TOBApO3HABYOI EKCIEPTHU3U €
BUIIAJIKM, KOJHM TOBapHI 00 ’€KTH, sIKi MalOTh OyTH JOCII/PKEHI, BIJICYTHI.
Y npoMy pasi TOBapo3HaBYa EKCHEpPTH3a IPOBOJUTHCS 3a MarepiajaMu
KpUMiHaJIbHOTO mpoBa/pkeHHs. OO0’€KTaMU eKCIIEPTH3H CTaloTh HajaHi
y HOBHOMY 00CsI31 JOKYMEHTH (paxyHKH (akTypu, TOBapHO-TPAHCIOPTHI
HaKJIagHI, TEXHIYHI MAacHOpTH, KOMii WPOTOKONIB IOMHUTIB CBIIKiB
Ta MiTO3PIOBAHUX), Yy SAKHX HAWOULTBII TOBHO BimOOpaXKeHi BiIOMOCTI
PO TOBapHi 00’ €KTH.

z HayxoBo-npaktuynuii komentap KpuminaapHoro xogekcy Ykpainu / 3a pen.
M.I. Menbshuka, M.1. XaBpontoka. 11-te Buz., nepepo0. ta gon. Kuis : B/l «lakop»,
2019. C. 1281.

# ITpo 3aTBepmxenHs [HCTpyKUii MPo MpU3HAYEHHS Ta MPOBEACHHS CYIOBHX
eKCIIePTH3 Ta EKCHePTHHX AOCTIKeHb Ta HayKoBO-METONWYHHX peKoMeHmariit
3 MUTaHb MIJATOTOBKM Ta TIPU3HAYCHHS CYJOBUX EKCIIEPTHU3 Ta EKCHepTHHX
nocmipkens : Hakaz MinmictepctBa roctunii Ykpaimm Big 08.10.1998 p.
Ne 53/5. URL: https://zakon.rada.gov.ua/laws/show/z0705-98 (mata 3BepHEHH:
17.07.2023).
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Excnepmus3a sioeo-, 36yko3anucy TPU3HAYAETHCS Y TUX BHIAIKaX, KON
HEOoOXi/THO BCTaHOBHUTH (paKTHUHI JaHi y cHpasi, MOB’A3aHI 3 TEXHIKOIO Ta
TEXHOJIOTIE0 BUTOTOBJIEHHS BineodoHorpamu (poHorpamu), Ta AMKTOpaMH,
MOBJICHHS SIKMX Ha HiH 3adikcoBaHo. Tak, Jokazamu IpH PO3CIiAyBaHHI
NPUAHATTS TPOMNO3HILII, OOIISHKK a00 OAepXKaHHS HENpaBOMIPHOI BUTOIU
Cy’)k00BOI0 0CO0O0 MOXYTh OYTH BicO-, 3BYKO3allUCH, HAa SKUX
3a(hikcoBaHI PO3MOBH MiIO3PIOBAHUX OCI0, MPEIMETOM SIKUX € JOCSTHEHHS
JTOMOBJICHOCTI IIIOJI0 OJIep>KaHHS HEIPABOMIPHOI BUTO/IH.

Excrieptrsa Bifeo-, 3ByKO3amuCy CKIAAAETHCS 3 MiIBHUIIB: TEXHIYHOTO
OCIIDKEHHST MaTepiamiB Ta 3aco0iB Bileo-, 3BYKO3amHCY; TOCIHiKCHHS
JUKTOpa 3a (I3MYHMMH ITIapaMeTpaMH YCHOTO MOBIICHHS, aKyCTHYHHX
CUTHAJIIB Ta CEPEAOBHIL; JIHIBICTHYHOTO JAOCHIKEHHS YCHOTO MOBJICHHS.
Huni po3poOneHi MeTogwku mocmikeHb nuPpoBux QoHOTpaM Ta
mUQpoBoOi amaparypu 3BYKO3alUCy 3 BHUKOPUCTaHHSM IPOIPaMHOTO
3abe3neueHHs «Ppakran», «Apatap-M» ta «CineHTiym», IO CTBOpEHI Ha
OCHOBI Halcy4acHIIHMX iHQOPMAIIHUX TEXHOJOTiH, 30KpeMa HeHpOHHHUX
MepesK IIHGOKOr0 HABYAHHS, TOOTO MTYYHOTO {HTEIEKTY

BaxnuBe 3Hau€HHS Uil OTPUMAaHHS MO3UTHBHUX PE3YJbTATIB eKCIEPTH3
MaroTh 3pa3ku (oHOrpaM MOBJIEHHsS. BucokosikicHi QoHorpamMm 3paskiB
MOBJICHHS MOKHa OTPHUMATH 3a JOTPUMaHHA IEBHHUX TEXHIYHHX YMOB,
30KpeMa: 3acTOCyBaHHS Bifeo- abo 3BYKO3amHMCyBaJbHOI amapaTypu
BHCOKOTO KJIACY 3 BHHOCHHM MiIKpO(QOHOM, SKHHA HAaNpaBIS€TbCA Yy OiK
IUKTOpa 1 pO3TalIOBYeThCS Ha BifcTtaHi He Oimpme 0,5 M Big HBOTO;
y KiMHATi, JI¢ TPOBOAWUTHCA BifOip 3pa3kiB MOBJCHHA, HE NMOBHHHO OyTH
CTOPOHHIX JUKepen 3BYKy (IIyM TMpalIO¥MX MEeXaHi3MiB, TeiedoHH]
J3BIHKM TOLIO); 3pa3Kd 3alliCylOTh Ha HOCIH, sKuii He OyB Yy
BUKOPHCTAHHI " .

Jlo IHIIMX CYAOBUX €KCHEepTH3, SIKI 4acTO NPHU3HAYAIOTBHCS IiJ 4Yac
po3ciliyBaHHS KOPYNIIHHUX KPUMIHAJBHUX HPABONOPYIIEHb, HAIEKHUThH
ekcnepmuza mamepiaiis, peyoeuH ma 6upobis, a came ii MiABHI —

2 Pubanscekuii 0., ComositoB B., Xypasems B. Homii inctpymenTapiii
NpoBeicHHST (POHOCKOIMIUHOT eKcrepTH3u. KpuminanbHO-npagosi, KpuMiHOAO02iuHi,
KpuminanoHi npoyecyanvii ma KpumiHaricmuuni npoonremu npomuoii 3104unHOCmi
6 YMOBAX B0CHHO20 cmany : MaTepiand BceykpaiHChKOI HayKOBO-IPaKTHYHOT
koH(epentii, M. Kuis, 20 kBitHs 2022 p. / ymopsa. €. Ilucemenceknii. Kui —
JIsBiB — Juinpo, 2022, C. 116.

2 ITpo 3aTBepmxenHs [HCTpyKUii MPo MpU3HAYEHHS Ta MPOBEACHHS CYIOBHX
eKCIIepPTH3 Ta EKCHePTHHX MOCTIKeHb Ta HayKoBO-METONUYHHX peKoMeHAariit
3 MUTaHb MIJATOTOBKM Ta TIPU3HAYEHHS CYJOBUX EKCIIEPTU3 Ta EKCHEPTHHUX
nmocmimkens : Haka3 MinictepcTBa roctumii  Yipaimm Big 08.10.1998 p.
Ne 53/5. URL: https://zakon.rada.gov.ua/laws/show/z0705-98 (mata 3BepHEHHS:
17.07.2023).
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ekcnepmu3sa cheylianbHux ximiunux pevosun. lle eKCIepTHE HOCITIKEHHS
IIPOBOJUTHCS y OUIBIIOCTI KpUMIHAJBHUX MPOBaJPKEHb 3a cT. 368 1 369
KK Vkpaiuu®'.

BUCHOBKH

TakuM YMHOM, MiJ 4Yac PO3CIiAYBaHHS KOPYNIIHHUX KPUMiHAIBHUX
NPaBOIOPYIIEHh HaWHyYacTille NPHU3HAYAIOTHCS: IMOYEPKO3HABYI; TEXHIUHI
eKCIIePTU3N IOKYMEHTIB; TPACOJOTiUHI eKCHEepPTH3H (IaKTHUIOCKOIIIYHI,
IIOTO 3a YaCTHHAMH); CKCIepTH3W 30poi; TOBapo3HaBYi; Bifeo- Ta
3BYKO3aINCy; MaTepialliB, pEYOBHH Ta BHPOOIB (€KCIEPTH3U PaliOaKTHBHUX
MaTepianiB, eKCIepTHU3W CHEIiaJbHUX XIMIYHUX pedoBHH). HapemeHwid
Hepenik eKCHepTH3 He € BHUepnHUM. [Ipu3HaueHHS KOHKPETHOTO BHIY
eKCIIePTHOTO JOCHIDKEHHS 3aleXHUTh BiJ 0araTb0X UYMHHHUKIB — chepu
JUSUTBHOCTI  YCT@HOBHM, IIJIPUEMCTBa a00 3akiaxy, B SIKOMY BUSIBICHI
NPaBOINOPYILEHHS, NpeaMeTa MOCSATaHHsA, KOHKPETHHX HOro 00 €KTiB,
croco0y BYWHCHHS, CIIIJOBOT KapTHHH 3JIOYMHY, XapaKTCPUCTUKUA 0COOU
3JI0YMHIA Ta MOTEPHIOro, IHIIMX OOCTaBMH, IO BIUIMBAalOTh Ha
HEOOXITHICTh BUKOPHCTAHHSI CIIEliaJIbHUX 3HAaHb €KCIepTa B Til 4M iHIIIN
cohepi. [ns HamexxHol MIATOTOBKM 1 SKICHOrO IPOBEACHHS CYIOBHX
eKCIIepTU3 Y KPUMIHAIBHUX IPOBA/UKEHHAX IIONO  KOPYMIIHHHUX
MIPaBONOPYIICHB AOIIEHO 3alTydaTH CIemiajicTa BiIoBiTHOTO Ipodiito 10
BiOOpY 3pa3KiB IS EKCIIEPTHOTO JOCIIIKECHHS.

CBo€4acHe NPOBEACHHS CYAOBHX EKCIIEPTH3 IIiJi 4ac PO3CIHiTyBaHHS
KOPYIIIIHHUX  KPUMIHAJIBHUX  IIPaBONOPYIIEHb  3abe3neuye  opraH
JIOCYZIOBOTO PO3CIiAyBaHHS, 30KpeMa HaJiHHOIO 1 HAYKOBO OOTPYHTOBAHOKO
JIOKa30BOIO iH(pOpMaIli€lo, sKa CIYyrye OCHOBOIO Uil OOBHHYBadeHHS
MIPAaBOIOPYIITHUKA-KOPYIIIIIOHEpa y 3OYMHHIN iSIIHHOCTI.
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3AX0/11 KPUMIHAJIBHO-ITPABOBOI'O XAPAKTEPY OO
IOPUINYHUX OCIb 3A KOPYIHIIMHI ITPABOIIOPYIIEHHSA

IOmuk O. 1.

1. IlincraBu nyd 3aCTOCYBaHHSA 10 IOPUIAMYHHUX OCi0 3ax01iB
KPUMiHAJLHO-NIPABOBOr0 XapaKTepy 3a KOpynuiiHi
NPaBONOPYLIEHHS

3anpoBa/pKeHHS B HalllOHAJIbHE KpUMiHAJIbHE 3aKOHOJABCTBO 1HCTUTYTY
3aX0/1iB KPUMiHAIEHO-TIPABOBOTO XapaKTePy MO0 IOPHIATHUX OCI0 BUKIIH-
KaHe HEOOXITHICTIO IMIIJIEMEHTAIii €BPONEHCHKUX CTAHIAPTIB KOHBEHITiH-
HUX MoOelled TpOTHAii TpaHCHANIOHAIBbHIM KOPTOPATHUBHIN 3JI0YMHHOCTI,
IO TIOB’S3aHO i3 TPOsIBAMH KOPYIIIIii, (DiHAHCYBaHHIM TEPOPHU3MY, IIpoIa-
TaH/IOI0 BiHH, PO3MOBCIO/KEHHSAM 30poi Tomo. /st BITYM3HSHOTO 3aKOHY
PO KPUMIiHAJIBHY BIMOBIIANBHICTE HEOOXiMHO Oyno nemo TpaHcop-
MyBaTH Ta 3MIHUTH CTali NPUHIUIU KPUMIHAJIBHOI BiAMOBITaIBHOCTI,
OCKUJIbKH IOpUAMYHA 0c00a HEe BUCTYNAE Cy0’€KTOM KPUMIHAIBHOI BiAIO-
BizanpHoOCTi. ToMy Ha mpukiazax 3apyOiKHUX MoJeNel I0PUANYHOI BiAIO-
BiJJAJILHOCTI KOpHopaiiid BigOyyacs iMILUICMEHTAIlisl TaKUX 3aXOJiB KpPUMi-
HAJIBHO-TIPaBOBOT'O XapakTepy, M0 MOXYTh 3aCTOCOBYBATHUCH 10 FOPUANY-
HUX 0cCi0, X04Ya OCTaHHI Ha CHOTOJHI BCE XX Takd € HE € Cy0 €KTaMmu
KpUMIiHAJBHOI BiIIOBITaNBHOCTI, a JIUIIE MiIATal0Th 3aCTOCYBAHHIO 3aX0-
IIiB y MeKaX KPUMIiHAJHHOTO 3aKOHOIaBCTBA.

Amgamizytoun cBiToBy npaktuky, C.O. XapHTOHOB BKa3ye, IIO iCHY€
TPU OCHOBHHX MO/IEJI IHCTUTYTY FOPUANYHOT BiAIOBIIAIBLHOCTI FOPHIUYHUX
oci0, a came:

a) TpaaMUiiiHa KOHCTPYKISl KPUMIHAIBHOT BiJINOBIIAIBHOCTI FOPHIMIHUX
0ci0, KOJIM OpUAMYHA 0C00a mopsa 3 (I3UYHO O0CO00K BHU3HAETHCS
CaMOCTIHHAM CY0’€KTOM 3JI0YMHY 1 Y NEBHHUX BHIIQ[Kax MIUIArac KpuMi-
HalbHIN BinnoBigansHOCTI (BenmukoOpuranis, CHIA, Asctpis, @panuis);

0) Apyra KOHCTPYKLis 0a3yeThCs Ha NPHUHIHUIN BHHHOI KPUMiHAIBHOT
BiINOBiTaMbHOCTI (i3uuHOi 0coOm (cy0’€KTa) 3a BUMHCHHS HEIO 3JIOYUHY.
IIpu mpoMy 3a ymoBH, 10 (i3MUHa Oco0a BUMHSE 3JI0YMH B IHTEpecax
I0pUANYHOT 0co0M, mopsi 3 (i3UYHOI0 0c000I0 FOPHIMYHA 0C00a TaKOXK
3a3Ha€ KpUMiHaIbHOI BianosinanbHocTi (Betnapis, Icnanis, Typeuunna);
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B) 3TiTHO 3 TPETHOIO MOJCIUII0 IOpUAMYHA ocoba 3a3Hae crenudignoi
aJMIHICTPAaTHBHOI BIJIOBIIANIBHOCTI 3a INPHYETHICTH A0 3JI0YMHY, LIO0
BuMHMIA (i3Huna ocoba (HimMeuuuna, Itanis, [Isewis)' .

[MoromxyeMochk i3 HOro AyMKOIO, IO BITYM3HSIHHMN 3aKOHOAABEIlb BUKO-
pHCcTaB Jpyry MoJenb py KpuMiHamizauii Hopm B KpumiHaasHOMY Kozekci
VYkpainu, nependadarouy 3axoJM KPUMIHAJIBHOTO IIPaBOBOTO XapakTepy
070 FOPUAUYHUX O0Ci0, BIJMOBIAHO IO SKUX MOXKIHUBE iX 3aCTOCYBaHHS
y pa3i BYMHEHHS KPUMiHAJIBFHOTO MPaBOIOpPYIIEHHS (Pi3MUHO0 0CO00I0, 10
€ cy0’€KTOM KpUMiHAIBHOI BiIOBiAIEHOCTI.

3MmiHM, MO BiAOymHCI B KPUMIiHAIBHOMY 3aKOHOJABCTBI, TaKOX
BUKIIMKaHI BUKOHAHHAM MiXKHapOJHO-TIPABOBUX 3000B’sA3aHb, IO B354 Ha
cebe YkpaiHa y 3B’S3Ky 3 BHUKOHAaHHSAM BHMOT afamnTailii HOPMaTHBHO-
MPaBOBUX AaKTiB JO 3aKOHOAaBcTBa €Bpormeiicbkkoro Coro3y. OnHEM
i3 3000B’s13aHb, SIKE IOCTAJI0 IEpeJ HAIIOK JAEP)KaBOlO, € MNPUBEICHHS
y BIIMIOBITHICTh 3aKOHOJABCTBA, SKE CTOCYETHCS MPOTHAIl KOpymiii Ta
MPUTATHEHHS 70 KPUMIHAJIBHOI  BIAMOBIAANBHOCTI 3a  KOPYIIiiHI
NPaBOINOPYIICHHST Ta NPABONOPYLIEHHS, IO TMOB’s3aHI 3 KOPYIIIELO.
Jlo Takux aKTiB, SKI caMe€ CTOCYIOThCS —aJanTaiii HaliOHaJbHOTO
3aKOHOJIABCTBA MLIOZ0 OOpOTHOM 3 KOpymuicl, Hanexuth KoHBeHLIsS
Opranizamii  OO6’emHanmx Hamiit  mpoTm Kopynui'l'z, patudikoBaHa
BepxoBaoto Pagoro VYkpainm B 2006 pormi, KpuMminaapbHa KOHBEHIIIS
po 60opoTEOy 3 Kopynuie}oz, patudikoBana BepxoBHoto Pamoro Vkpainu
B 2006 poui, Konsenuiss Pagn €Bponu mpo BiIMUBaHHA, MOUIYK, apemIT Ta
KOH(ICKAII0 TOXOAIB, OXEPKAHHX 3IOYMHHAM HUIIXOM®, paTudikoBaHa
BepxoBHoto Panmoro Ykpainu B 2010 poui. IIpuiHATTS HOBOrO poO3aiidy
B KpuminansHOMy Koziekei YKpaiHu, 110 CTOCY€EThCsl 3aX0/1B KpUMIHAIBHO-
IIPAaBOBOT'O XapakTepy, LI0A0 IOPHIMYHHUX 0Ci0 BUMArajo BiJ BITYM3HSHOTO
3aKOHOJABIA JOTPUMATHCh Ta BpaxyBaTH YCi 3aralbHi Ta Traiy3eBi
MPUHIUIHA KPUMIiHATIBHOT BiAMIOBIAATBHOCTI, SIKI CTOCYIOTHCS ACTCPMIHAHTIB,
YMHHOCTI 3aKOHY NP0 KpPUMIHAJIBHY BiANOBIJalbHICTh, CY0’€KTHOTO Ta
MIPaBO3aCTOCOBHOTO ACIEKTiB.

' Xaputonos C.O. 3axomu  KpHMIHAIBHO-TIPABOBOTO  XapaKTepy IIOIO
IOpUANYHUX OCi0 B CHCTEMi KpUMiHAJIbHOrO 3akoHogaBcTBa Ykpainu. URL:
https://dspace.nlu.edu.ua/bitstream/123456789/6307/1/Haritonov_145 147.pdf.

>Kompennis Opramisamii OG’egmanmx Hamiii mporm  xopymmii. URL:
https://zakon.rada.gov.ua/laws/show/995 c16#Text.

? KpuMiHanbHa KOHBeHLis mpo 6Gopors0y 3 kopymmiero. URL: https:/zakon.
rada.gov.ua/laws/show/994 101#Text.

4 Kompenuis Panu €Bpomu Ipo BifMHBAaHHS, HOLIYK, apellT Ta KOH(ickalio
OXONiB, ofepxkaHux 3noumHHEM nurixom. URL: https://zakon.rada.gov.ua/laws/
show/994_948#Text.
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[IpobnemMa KOpYMIIHHUX TPABOIOPYIIEHh HAa CBOTOAHI € HaWOiIbIT
aKTyaJbHOIO Yy CBITi. BpakaioTh MacmraOu KOpyIIiHHOI CKJIagoBOl HAIIOi
JIep’KaBU B JiSIIBHOCTI OPTaHiB BIIaJIH, JEPXKABHOTO Ta IPHBATHOTO CEKTOPY
€KOHOMIKH, TIPABOOXOPOHHOI Ta CYI0BOI cHCTeMH, ocBiTH. Kopynuis cxianae
(yHIaMeHT pPO3KBITY TIHBOBOI €KOHOMIKHM, Ha3BHYaifHO 3aBaka€ E€KOHO-
MIYHOMY PO3BHTKY JEpKaBU Ta CXHWJIbHa 10 pyHHalil 3acaj BUILHOTO
3MIMCHEHHS MiANPUEMHUIBKOI MiSUIBHOCTI Ha TPHHIMIAX J0OPOCOBICHOI
KOoHKypeHMii. OCHOBOIO TPOTHIl KOPYIIIi € KpuMiHaJIbHA BiAMOBINAJIBHICTD
3a BUMHEHHS KOPYIIIIHHNX NPaBOIOPYIIECHb, a TAKOXK HEOOXiTHICTh 3aCTOCO-
BYBaHHS 3aX0/1iB KPUMiHAJIGHO-TIPABOBOTO XapaKTepy 0 FOPUANIHUX OCi0.

BimnmoBimHo mo crarri 18 KpuminanpHOT KOHBeHHii mpo OOpoTHOY
3 KOPYIIIIi€0 BCTAHOBJICHO, I10:

«l. Koxxna CTopoHa B)XMBaTHME TaKMX 3aKOHOAABYMX Ta IHIIMX 3aXOZiB,
sIKI MOXYTh OyTH HEOOXiMHUMH JIs 3a0€3MCUCHHS BiIIOBINAIBLHOCTI
IOPUIMYHUX 0Ci0 3a mepezbaucHi 1ier0 KOHBEHINE0 KpUMIiHATIBHI 3JI0YHMHU —
nady xabapa, 37OBKHBaHHsS BIUIMBOM Ta BiIMHBaHHS OXOJiB, BUMHCHI Ha
TXHIO KOPHUCTh OyZb-iKOI0 (DiI3UUHOIO 0CO0OI0, SIKa JiisIa HEe3aJeXKHO abo K
NPEJICTaBHUK TOrO YW IHIIOrO OpraHy HOPUAMYHOI 0coOM Ta sika o0iiimMae
KepiBHY TMOCaay y Il FOpUAu4Hid 0CO0li, i3 BHKOPUCTAHHSM: IMPEICTaB-
HUIBKUX TOBHOBAKEHb IOPHIMIHOI 0COOH; TIOBHOBA)XXEHb PUHMATH PillICHHS
Bil IMCHI IOpUAWYHOI OCOOH;, ITOBHOBa)XCHb 3IIHCHIOBATH KOHTPOJH 3a
IUSUTBHICTIO FOPHIUYHOT OCOOM; a TaKOXK 3a 3aJydeHHS Takoi (Pi3UdHOi ocodu
IO BUIIC3a3HAYCHUX 3JI0YMHIB Y SIKOCTI CITIByJacHUKA YH MiI0ypIOBaya.

2. Kpim Bumankis, mepexbaueHnx y mnyHKTI 1, koxna Cropona
BXHMBAaTUME HEOOXIOHUX 3aXOmiB I 3a0e3ledYeHHs BiAIIOBIIAIBHOCTI
IOPUANYHOT 0COOM, KOJM HEHAJIEKHH KOHTPOJIbL 3 OOKYy (i3udHOi 0ocolw,
3rajlaHoi y myHKTi 1, mpu3BiB 0 BYMHEHHS B iHTepecax MLi€l IOpUIMIHOI
0co0M KpUMiHAJNBHUX 3JI0YMHIB, HABEIEHUX Y MyHKTI 1, $hizmaHOI0 0c06010,
10 il miAMOPSIAKOBYETHCS.

3. BianmoBiganbHICTh IOpUANYHOI 0COOM 3a MyHKTaMH | Ta 2 HE BHKIIIO-
YaTUME KPUMIHAIBHOTO IepeciinyBaHHs (i3MUHUX 0cCi0, sSKi BUMHSAIOTH
KpUMiHaJIbHI 3JI0YMHH, 3rajafi y IMyHKTi 1, mia0yproloTh 10 HUX abo OepyTh
Y HHX y4acThb» .

Omxe, pexkoMeHI0BaHI KOHBEHIIIEI0O HOPMH BCTAHOBJIIOBAJH, IO KpaiHU
MOBHMHHI Tepen0aYnTH KPHMIiHAJBHY BiINOBIAATBHICT IOPUANYHUX OCi0
3a BUNHEHHS KPUMiHAIBHUX TIPABOTIOPYIICHs caMe (i3MIHIMH 0CO0aMU, SKi
JUIOTH BiJ IMCHI MiJIPHEMCTBA, YCTAHOBH, OpPraHi3aIlii i BHKOPHUCTOBYIOThH
3a3Ha4yeHi MOBHOBaXKeHHs. Bapro 3a3HaunTy, mo Bumoramu KoHBeHwii € Te,
II0 3aCTOCYBaHHS 3axOJiB KPUMIHAIBHO-IIPABOBOTO XapakTepy 100

’KpuMiHanbHa  KOHBeHLis 1po  0Gopots0y 3  kopymumiero.  URL:
https://zakon.rada.gov.ua/laws/show/994 101#Text.
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IOPUINYHAX OCI0 HE BHKIIOYAE TPHUTATHEHHS IO KPUMIHAJIBHOI BiATOBI-
JTATTBHOCTI 0COOM, siKa Jisia BiJ IMEHI OpraHi3allii, TOMy B I[bOMY BHUIAJKy
BUHHKAE JyaJli3M BiJIIIOBIIAIILHOCTI 32 OJHE CYCIHLIBHO HEOE3MeuHe MisHHS,
OCKUIBKM KPHMIHAJIBHOI BiJIOBIAANBHOCTI 3a3Hae (i3MyHa ocoda sIK cy0 eKT
KPUMIHAJIBHOT BIIIOBIIAIEHOCTI, a MiJANPHEMCTBO, YCTAHOBA, OpraHi3allis
OTPUMYE 100 cede 3aX0AN KPUMiHAIBHO-IIPABOBOTO XapakTepy. Aje pisHHN
XapakTep 3aCTOCYBaHHS CaHKILIH (B IepLIOMy BUIAKY Lie € (hopMa peamizaii
KPUMiHAJIBHOI BiIIIOBINAIFHOCTI, B APYTOMY — 3aXOAW KPHUMiHAIBEHO-TIPABO-
BOTO XapakTepy) 3a BUMHEHE CYCIJIBHO HeOe3leyHe MisHHS He IMOPYIIye
MPUHINAIY KPUMIiHAJIBHOTO TIpaBa non bis in idem (3a00pOHW TPUTATHEHHS
IO BIATIOBiabHOCTI 200 TTOKapaHHS [Bidi 32 OJHE I Te caMe MiSTHHSA).

HeoOximHO 3a3HaumTH, 10 B HAIIOHAJBHIA TpaBOBil cucTeMi Oymu i
paHimie crnpoOW IMIDIEMEHTAIlli IHCTUTYTY 3axOIiB FOPHIMYHOI BigIOBI-
JIAJIBHOCTI IOPUIMYHUX OCIO SIK ajJbTepHaTHBA KPHMiHAJILHUM IIOKapaHHSIM,
SIKi 3IICHIOBANIMCH B MUTHOMY W a/IMIHICTpaTHBHOMY 3aKOHOJaBCTBi. Kpim
TOrO, B MeXaX 3aKkoHy IpO KpPHMIHAIBHY BIAINOBIIANBHICTE YKpaiHa
Hamarajacsi 3arpoBaJIMTH KPUMIHAJIbHY BIANOBINAIBHICTh IOPUIMYHUX OCIO
3akorHoMm Ykpainu «[Ipo BiAMOBIAAIBHICTE OPUAMYHOT OCOOM 32 BUMHCHHS
KopynuiiiHux npasonopymens» Bix 11.06.2009 p. Ne 1507-VI, mo HaOpas
gpaHOCTI 3 01.01.2010 p, omHAK BTpaTHB CBOIO YWHHICTH B pe3yibTaTi
BH3HAHHS 10JI0KEHb HEKOHCTHTYIiitHIME®,

3akonomaBue 3akpimieHHs Pozmimy XIV-1 B KK VYkpainm mos’s3aHo
13 mpuiiHATTIM 3akoHy Ykpainu Ne 314-VII «IIpo BHECeHHS 3MiH 10 JESKUX
3aKOHOJIABUMX aKTiB YKpaiHW IIon0 BHKOHaHHS IlmaHy mii momo mibGepa-
mizanii €sponelickkum COI030M Bi30BOIO PEXUMY A YKpaiHU CTOCOBHO
BiINOBIATEHOCTI FOPHIMUHKX 0Ci6y Bix 23.05.2013 poky’ it 3akony Ykpainu
Ne 1261-VII «IIpo BHEceHHs 3MiH 10 JESIKMX 3aKOHOJABYMX AKTIB YKpaiHH
y cepi mep>kaBHOT aHTHKOPYIMLIIHOI MONITHKHA y 3B’SI3KY 3 BHKOHAHHSIM
[Tnany niii mono midepanizauii €BponeiickkuM CoOI030M BI30BOTO pEeKHMY
st Yipairm» i 13.05.2014 poky®, a Takox [lepexifHux nonoxeHs 3akoHy

® Fonuap T.O. 3axoay KPUMiHAILHO-IPABOBOIO XapakTepy OO IOPHIMIHHX
oci6 3a umHHMM KpuminaneHHM KonekcoM YkpaiHu. [Ipasosa depoicasa. 2014.
Ne17.C. 77.

7 IIpo BHeceHHs 3MiH 0 JESIKHX 3aKOHOJABYMX aKTiB YKpaiHU LI0J0 BUKOHAHHS
IMnany niit momo nibepanizanii €BpomneiicbkiM CoOM030M Bi30BOI0 PEKHMY ISt
VkpaiHH CTOCOBHO BiANOBiJANBHOCTI OpUANYHHX ocCi0 : 3akoH VYkpaiHu Big
23.05.2013 p. Ne 314-VII. URL: https://zakon.rada.gov.ua/laws/show/3 14-18#Text.

® IIpo BHeceHHs 3MiH 10 JNESKHMX 3aKOHOJABUHX aKTiB Ykpainum y cdepi
JIep’kaBHOI aHTHKOPYIIIHHOI MOMITHUKY y 3B’A3Ky 3 BuKOHaHHSM [lmany niit mono
mibepanizamii €BpomeiickkuM COI030M BI30BOTO PEXHMY JJIs YKpaiHH : 3aKOH
Vxpaiam Big 13.05.2014 p. Ne 1261-VII. URL: https://zakon.rada.gov.ua/laws/
show/1261-18#Text.
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VYxpaiaun Ne 1207-VII «IIpo 3abesnedeHHss mpaB i CBOOOA TPOMAJISTH
Ta MPaBOBMH pPEXHMM Ha THMYacoBO OKYINOBaHId TepuTopii YKpaiHm»
Bix 15.04.2014 poky, 30kpeMa B 4aCTHHI NEpeNiKy FOPHIMIHUX OCI0, 10 SKUX
MOXyTb GyTH 3aCTOCOBAH] BU3HAUEHI 3aXO0/H .

VY npoexri KpuminanbHoro kozexcy VYkpaiHM, IO po3poONsSeTHCS
PoGo4oro rpymnoo 3 muTaHb PO3BUTKY KpUMiHAJIBHOTO mpaBa, B KHusi
TpeTiif, ska wmae Ha3By «lIpo KpuMmiHaNBHO-IpaBOBI 3axomuM Ta iX
3aCTOCYBaHHS», ponoHyeThest Posmin 3.11 «KpuminamsHO-TIpaBoBi 3acodu
moA0 IOPUANYHHUX OciO». Y IbOMYy pO3IiT iHCTHTYT KpHMiHAIBHO-
MIPaBOBUX 3aCO0IB MO0 IOPHINYHUX OCI0 MICTUTHCA B OKpEMHX HOPMax,
SKi Tepen0adaroTh BHIM IOPUAMYHUX OCI0, O SKHX 3aCTOCOBYIOTHCA
KpUMiHaJBHO-TIPABOBI 3aCO0M, MiICTaBH 3aCTOCYBaHHS, BUIN KPUMiHAIBHO-
IIPABOBHX 3acO0iB, IO 3aCTOCOBYIOTHCS 0 FOPHANIHIX 0ci6 ',

3a cBOIM IOpPWAMYHMM 3MICTOM 3aXOJM KPUMiHAJIHHO-IIPAaBOBOTO
XapakTepy 1010 IOPUIMYHMX 0Ci0 He MOXKYTh BBaKaTUCh (POPMOIO peaizaltii
KPUMIHQJILHOT ~ BIANOBINANBHOCTI, OCKUIBKM 3aKOHOJABEIb HE BH3HAE
IOpUIMYHY 0Cc00y CyO0’€KTOM KpPUMIHAJIBHOI BiJMOBINAIBGHOCTI, a JIHIIE
¢i3nuny. Kpim Toro, TpaauuiiiHe po3yMiHHSI KpUMIHAJIBHOI BiATIOBIAAIBHOCTI
nepeabavae, o 00OB’SI3KOBUM aTPHOYTOM € JIepIKaBHUH OCYJI, IO HPOSIBIIS-
€TBbCSl y BH3HAHHI 0COOM BHHHOIO y BYMHEHHI KPHUMiHAIFHOTO IPAaBOIOPY-
IIeHHS, 1 e BigoOpakeHO B OOBHMHYBAJHHOMY BHpOLI Cyqy. BuHEeceHHs
OOBHHYBAJILHOTO BHPOKY CyAy Mae OyTH 3a0e3ledeHo pPO3TISIOM CIpaBH,
IiT 9ac AKOTO JAOBOIWTHCS BUHYBATICTH MiICYAHOI 0COOM y BUMHEHHI KpUMi-
HaJIbHOTO TIPABOIOPYIICHHS, YMM 3a0e3NeuyeThCs NPHHIMI TPEe3yMIil
HEBUHYBATOCTi. BIiANOBIIHO 1O TAaKOro MpaBOBOrO HPHHIMIY 0co0i, sKa
ITI03PIOETHCS Y BUMHEHHI KPUMIHAJIBHOTO MPABONOPYIICHHS, MPUITUCYETHCS
HEBUHYBATICTh JI0 TOTO 4acy, MOKH I BUHY He OyJe JOBEACHO y MOPSAKY,
niepeadayeHOMY 3aKOHOJABCTBOM, 1 BCTAHOBJICHO BUPOKOM CY [y, SIKUi HaOpaB
3aKOHHOT cwi (3akpimwieHo y cr. 62 Koncrutyuii Ykpainu). o crocyerbes
IOpUAMYHHX 0ci0, TO BiamoBiaHO 10 4. 4 cr. 374 KIIK Ykpainu BKasyeTbcs
JWIIe Ha pIOIeHHS IpO 3acTOCYBaHHS J0 HUX 3aXOJiB KpHMiHaJIBHO-
MPaBOBOTO XapakTtepy. Take pimeHHs cyJ NpuiiMae Ha ITiCTaBl JOBEIEHOCTI
BUHYBATOCTI BH3HAYCHOIO 3aKOHOM (Di3HYHOI0 0COOO0I0 (YIIOBHOBaXKEHOKO OCO-
0010), sika Bifl iMeHi a00 B iHTepecaX IOPUANIHOI 0COOM BUMHIIIA KPHMiHATIHLHE
NIPaBOIIOPYIICHHS, sIKe mependadeHo crarrero 96-1 KK Ykpainm.

? [po 3a6e3nedeHns mpaB i CBOGO TPOMAJIIH Ta MPABOBHH PEKUM Ha THMUACOBO
okymoBaHiil Teputopii Ykpainu : 3akon Ykpaimu Bim 15.04.2014 p. Ne 1207-VIL
URL: https://zakon.rada.gov.ua/laws/show/1207-18#Text.

19 Mpoexr KpuminansHoro kozekcy Ykpainu craHoM Ha 22 TpaBHs 2023 poxy
URL: https://newcriminalcode.org.ua/upload/media/2023/05/22/kontrolnyj-tekst-
proektu-kk-22-05-2023.pdf.
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VY ropuaudHii Haylli iCHYIOTh Pi3Hi TyMKH 3 IPHBOIY TOTO, YH € 3aX0U
KPUMiHaJILHO-IIPABOBOIO XapakTepy I10J0 IOpHAMYHHX o0ci0 Qopmoro
peanizanii KpuMiHaiubHOI BinnosimanbHOCcTi. SIk BBakae H.A. Oproscbka,
«3aX0M KPUMIiHAJIBHO-TIPABOBOTO XapakKTepy LIOA0 IOPUAMYHUX OCi0 He €
(dopMor0 peanizamii KpUMiHANBHOI BiJNOBITANBHOCTI, OJHAK BOHHU IPSIMO
3a3HaueHi B KpumiHanbHOMY Kojaekci YKpaiHM 1 HE pPO3IJISIArOThCS SIK
nokapanus. FOpumudna ocoba He MmiuIArae KpUMIiHAIBHIN BiAMOBITaIbHOCTI,
ajie 10 Hel 3aCTOCOBYIOTHCS 3aX0H KPUMiHATIBHO-TIPABOBOTO XapaKTepy, sKi
MalOTh OYTH UITKO Ta HEIBO3HAYHO BIiJMINICHI BiJ MOKapaHb, 3BEACHI
B cUCTeMYy, nudepeHIliifoBaHi 3a BUIAMH 1 po3MipaMH 3aJeKHO BiJ CTYIICHS
TSDKKOCTI JTisIHb, 32 SIKI BOHH MOXKYThb 3aCTOCOBYBAaTHCS» .

Xoda iCHye TaKkoX IyMKa, IO <«3aXOQW KPUMiHAJIBHO-TIPABOBOTO
XapakTepy MI0/I0 IOPHIMYHHX 0ci0 € GopMoro peaizallii KpuMiHaJIBHOI BimO-
BiIJIbHOCTI, OCKIJIbKM OCHOBHA MeTa 1X 3aCTOCYBaHHS Ma€ KapajbHUN eexT i
JMIIe B JEIKUX BUMAJKaX MO)KEe OyTH IIO€JHAaHA 3 METO0, CIIPSIMOBAHOIO
BUKJIIOYHO Ha 3a0e3MedeHHs1 Oe3IeKH CYCIUIbCTBA BiJ BYMHEHHS 3JIOYMHIB
y MaiiOyTHbOMy. Takuii BUCHOBOK OyB OTPHMaHMiA 3a pe3yJbTaTaMH aHalli3y
CTaTed, IO BH3HAYAIOTh MOPAIOK 3aCTOCYBAaHHS 3aXOJIIB KPHMIHAJIBHO-
MPaBOBOT'0 XapakTepy INOJ0 IOPUAMYHHUX 0ci0 y BUIILsiNi mrpady, JikBigauii
Ta KoH(]icKarii MaifHay .

3 orsmy Ha ILie BUHHUKAE 0araTo IUTaHb, a caMe: SIKE TIPABOBE CTAHOBHIIIE
IOPUIMYHAX OCi0 1 SIK TIOIIMPIOETHCS Ais 3aKOHY MPO KPUMIiHAJIBHY BiJIOBI-
JATTBHICTh, SIKi MJACTaBH Ta TpaBWia 3aCTOCYBaHHS 3aXOJiB KpHUMiHAJIBHO-
MIPaBOBOTO XapakTepy, sIK BOHH CIIBBIAHOCATHCS 3 IHCTHTYTaMH KPHMiHAIb-
HOTO IIpaBa, TaKUMH SIK MHOXHMHHICTb KPUMIHAJBbHUX IPaBONOPYIIECHb,
CHIBy4YacCTb y KpUMIHAJIGHOMY HpaBONOPYIICHHI, CTajaii KpUMIHAJIBHUX
MPaBOIIOPYIICHb TOmO. HeMae oHO3HAYHMX BINMOBiACH 1 cepell HAyKOBIIB,
IO MICJISl TIPUHHATTS HOBOTO po3iiay mo KpumiHaneHOTro Kozmekcy YkpaiHu
BUKJIMKAJIO MOJIEMIKY, OCKIIbKH OJJHO3HAYHUX BIMOBI/ICH HA BKA3aHi MUTAHHS
JIOCI He MOXKHA 3HaWTH Hi B HOPMax MarepiajbHOrO NpaBa Y¥ KOMIIETEHTHHX
PO3’SICHEHHSIX, Hi B IPOIECyaTbHOMY 3aKOHI i CYZOBIi MpaKTHIIi.

3BHUaifHo, M0 Ha 3MiHH, SKi BiAOYIHCH B HALlIOHAJTHPHOMY KPHUMiHAIb-
HOMY 3aKOHOJABCTBIi, BIUIMHYJIH Pi3Hi MPaBOBi CHCTEMH, SIKi CTAJTH HpPUKJIIa-
IOM HacnigyBaHHiA. Hampuwkianm, mepmoro, XTo 3MIiHHB MiIXiT A0 po3-
IIAPEHHS Cy0’€KTHOTO KOJa KPHMIiHAJIHHOI BIATIOBINATHHOCTI FOPUINY-
HUX 0cCi0, Oyi1a aHIVIOCAaKCOHChKA CHCTEMA MpaBa. ¥ MeXax aMepHUKaHCHKOTO
Ta aHMINACHKOrO mpaBa Oyyio CHOPMOBAHO MPUHIMUIM, IO CYO’€KTOM

" Opnoscbka H. IIpo Mozenh KpHMiHAIBHO-IIPABOBOIO BILIHBY HA IOPHUIHUHY
oco0y. FOpuouunuii icnux. 2014. Ne 2. C. 125-130.
IIposotopoB O.I1. IlpaBoBa mpupoga 3axomiB KPHMiHAIEHO-IIPABOBOTO
XapakTepy IOA0 IOPHIAWYHUX OCi0 3a 3aKOHOIABCTBOM Ykpainu. Cydosa anenayis.
2017. Ne 3. C. 36-47.
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BiIMOBIAAILHOCTI MOXYTh OYyTH IOPHINYHI 0cOOM Oyab-KOi OpraHi3aiiiHo-
npaBoBoi (opmMu He3zalexxHO Bif (akTy iX BH3HAHHS AEpKaBolo, TOOTO
JiepKaBHOI peectpartii. J{s mpUTATHEHHS I0PUIUYHOI 0COOU JI0 KpUMIiHAIb-
HOi BI/INMOBIIATBHOCTI JTOCTATHBHO JIMIIE BCTAHOBUTHU (DAKT BUMHCHHS 3JI0-
yuHy (HacliZKiB Yy MarepialibHUX CKJajax), BHHY IOPUAMYHOI ocoOu
JTIOBOJIMTH HE OTPiOHO («abcomoTHA Bi)IHOBiL[aHLHiCTL»)B.

3axoAM KpPUMiHAJIbHO-IPABOBOTO XapaKTepy MIOJ0 HOPUIAMNYHUX OCI0
He € (¢GopMOI0 peamizamii KpUMIiHAJIBHOI BiAMOBIMAIBHOCTI, OCKIJbKH
BOHH HE BHCTYNAIOTh Cy0’€KTaMM KpHUMiHAJIbHOI BiAMOBiNaTbHOCTI. Taka
MO3UIiSl MATBEPIKYETHCS K IHTEPHPETAI[ifHOI0 Ta IPaBO3aCTOCOBHOIO
MPAaKTUKOI  HHU3KH  [EHTpalbHOeBpomerchknx  nepxkaB  (Ilompima,
CrnoBauunHa, ABctpis, Icmanis, ®PH Ttomo), noceix skux Ykpaina moci
BUKOPHUCTOBYE B TIPOIECi BIOCKOHAJICHHS BIIACHOI HOPMOTBOPYOCTI W
MIPaBO3aCTOCYBaHHs, TaK 1 IPELEACHTHOI INPaKTHKOW EBporeiicbkoro
Cymy 3 mpaB JIFOJJUHU Ta BITYU3HSIHUX CY/IB.

TakuMm 4YMHOM, Ha MiJCTaBl aHai3y KPUMIHAJBHOTO 3aKOHOJABCTBA
3aX0J]M KPUMIiHAJIBHO-IIPABOBOIO XapaKTepy LI0/I0 IOPUIUYHMX OCi0 BHCTY-
MATh OKPEMHUM BHJIOM FOPHIMYHOI BiAMOBINAILHOCTI. J[Jis HACTaHHS Bifro-
BIZIAJIBHOCTI Ta 3aCTOCYBaHHS 3aXOJiB HEOOXiMHI MiJCTABU KPUMIHATBHOI
BigmoBimampHOCTI. OTKe, MACTABOI0 KPHUMIHAJIBHOI — BiIIIOBINAIBHOCTI
¢i3mgHOi 0co0H, TOOTO Cy0’e€KTa KpHUMIHATBGHOI BiIIIOBINANBHOCTI, € CKIIas
KPUMIHAJIBHOTO MPABOTIOPYIICHHS, a BiIIIOBIABHICTh IPYHTYETHCS HA TIPUH-
mumi - ocobucToi  BigmoBimambHOCTI ((pi3myHa ocoba Hece KpUMIHANBHY
BIATIOBIANIBHICTh 32 «CBOE€ MiSHHS»), a 3aXOOd KPHUMiHaJbHO-TIPAaBOBOTO
XapakTepy LIOA0 IOPUANYHUX 0Ci0 MaroTh CyOCTUTYTHBHHM Xapakrtep (fopH-
IUYHa ocoba Hece BIAMOBIAAJBHICTD 3a «4yKe» UIs Hel JiSHHS YIIOBHO-
BakeHOI ocoOm). Ha BiqMiHy BiJ IMBIIBHOrO IpaBa HEMPAaBOMIpHE MiSHHA
YIOBHOBAXKEHOT 0COOH HE OTOTOKHIOETBCS i3 CAMOIO IOPHIMIHOI0 0CO60K0 .

MoskHa noroguTuch i3 nymkoro H.A. OpJoBCbKOi, 110 «MaTepialibHOIO
MiJICTABOK0 3aCTOCYBAaHHS 3aXOJiB KPHMiHAIBHO-IIPABOBOTO XapaKTepy
mOA0 FOPUIMYHHX OCi0 € He CKiIaa 3/M0YnHy (KPUMIHAJIBHOTO MpaBo-
MOPYIICHHS), @ HOPMATUBHUH (DaKT NPHYETHOCTI IOPHOMYHOI OCOOM 10
3M0YMHY (1HTEpeC/KOpUCTh IOPUAMYHOI 0coOHM, peanizoBaHi/IOCATHEHHI
BUMHEHNM 3JI0YHHOM)» .

13 KpmxkanoBcbkuit M. B. 3axony KpuUMiHAJIbHO-IIPABOBOTO XapakTepy LIOA0
IOpUANYHEX 0cib: cyTHicTh 1 Gopmu: muc a-pa ¢inoc.: 081 MBC Vkpainu, Xapkis.
Hall. YH-T BHYTp. cipaB. Xapkis, 2020. C. 40.

HayxoBo-npaktiynuii komentap KpuminaasHoro Komekcy Ykpainu / 3a pen.
M.I1. Menbnuka, M.1. XaBpontoka. Kuis : BJI «J/lakop», 2018. C. 294.

'S Opnoscbka H. IIpo Mozens KpHMiHAIBHO-IIPABOBOIO BILIHBY HA IOPHUIHUYHY

0co0y. FOpuouunuii éicnux. 2014. Ne 2. C. 125-130.
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BigmoBigHo m0 ct. 96-3 KK VYkpainu migctaBamMu ISl 3aCTOCYBaHHS
JIO IOPUIMYHUX OCI0 3aXO0JiB KPHUMIHAJIbHO-IIPABOBOTO XapakTepy € BYH-
HEeHHS (I3MYHOI0 0CO00I0 KPUMIHAJIBHOTO IPAaBONOPYLIEHHs, alie abo
BiZ iMeHI abo B iHTepecax lopuan4Hoi ocobu. Came Taka NPHYETHICTH
Cy0’€KTIB KpPUMIHQJIBHOI BIiANOBIZAJIbHOCTI BH3HAYAETHCS, SK MPABUIIO,
4yepe3 Kareropii «IpaBoBHI 3B’SI30K», «KOPUCHICTB», «B IHTEpecax», «Bil
iMeHi Ta B iHTepecax». Take HOpMaTUBHE 3aKPIIJICHHs] BUNHEHHS CYCITUIBHO
HeOe3MeYHnX isSHb B iHTEepecax a0o Bil iMEHi IOPHINIHOI 0COOH JJO3BOIHIIO
MO3UTHBHO BIUIMHYTH Ha peOPMYyBaHHS KPHUMIHAIBHOTO INPOLECYaTbHOTO
3aKOHY IIOZ0 BCTAHOBJICHHS MiJICITITHOCTI, cTierudikaIiii ¢opm 10ocy1oBoro
po3CHigyBaHHA, 30KpeMa W HETJIaCHUX CHITYMX [iif, 3aBepIIeHOCTI
MIPOMDKHUX €TalliB.

OTrxe, 3araJbHAMHM IiICTaBaMH 3aCTOCYBAaHHS 3aXONiB KPHMiHAJIBHO-
MPaBOBOTO XapakTepy LIOA0 FOPHAWYHHUX OCI0 € BUMHEHHS YIOBHOBaYKEHOIO
0c000r0 KOMITaHil B iHTEpecax BiIIOBITHOT IOPUANYHOT 0COOM KPUMiIHAILHOTO
npaBonopyleHHs, nepegdadeHoro y crarri 96-3 KK Ykpainu, abo He3abes-
MICYCHHS BUKOHAHHSI 3aX0/1iB 3 3aM00iraHHst KOPYIIIHHIX 3JI0YHHIB.

Mu noromxyemocst i3 T.I. HixidhopoBoro, 110 «ciix BpaxoByBaTH, IO
JUSIMH, SIKI BYMHSFOTHCS BiJl IMCHI FOPHUAMYHOI OCOOW, CJIiJl BBaXKaTH TaKy
LIJIECTIPSIMOBAHY TIOBEAIHKY YIOBHOBAXXEHOTO IIPE/ICTABHHUKA FOPHIMIHOI
oco0wu, sKa CBITUUTH TPO Te, IIO IeBHA 0coda JTie He BiJ CBOTO iMEHI (pi3UIHOT
oco0H, a TpeJCTaBIsI0YN NIEBHY IOPUANYHY 0co0y Ha 3aKOHHHMX ITi/ICTABaXx.
BunHeHHs niit B iHTepecax FOPHIUYHOI 0COOM Ma€ MICIe Y BHITANIKY, SIKIIO
BUYHMHCHI Jii MPU3BENU J0 OTPHUMAaHHS FOPHIMYHOI OCOO0I0 HEMpPaBOMIPHOI
BUTOIM, a00 CTBOPHIM YMOBH JUIi OTPHMAaHHA Takoi BUrogw, abo Oymwn
CIIpSIMOBaHi Ha YXWJICHHS Bizl iepe0aueHoi 3aK0HOM BimoBigamsHOCTI» '°.

VY cr. 96-3 KK VYkpainu 6auumo, 10 3aKOHOJABEIh 3aJICKHO Bifl BYH-
HEHUX CYCHIJIBHO HEOE3MEYHHX JisHb KiIacu(iKye MiJICTaBU 3aCTOCYBaHHS
JIO FOPHIMYHUX 0Ci0 3aX0/iB KPUMiHAJBHO-TIPAaBOBOIO Xapakrepy. Biamo-
BigHO 10 1.1 uw.l. ct. 96-3 KK VYkpaiHu TakumMu MiICTaBaMH € BYMHCHHS
il yIOBHOBaXXEHOIO 0OCOOOI0 Bif iMeHI Ta B iHTepecax IOPUAWYHOI 0coOH
Oynp-siKoTO 13 310uMHIB, nepenbadennx crarrsamu 209 i 306 KK Vkpainwm,
4. 1-2 c1. 368-3 KK Vkpainy, 4. 1-2 cr. 368 KK VYkpainuy, ct. ct. 369, 369-2
KK Vkpainu .

I3 Bkazanoro y m.1 4.1. ct. 96-3 KK VYkpainn mepeniky KpuMiHAIbHHUX
MIPaBONIOPYIIEHb HEOOXiTHO BHOKPEMUTH TaKi, AKi BIIHOCATH 0 KOPYIIIiH-
HUX KpUMIiHAJIBHUX IpaBonopymens: 4. 1-2 ct. 368-3 KK Ykpainu «[ligkyn

'S Hixipoposa T.I. Teopis i mpakTHka 3aCTOCYBAHHS 3aXOMiB KPHMiHAILHO-
MIPAaBOBOTO XapakTepy: HaBYaIGHUH NOCIOHMK. XMEITbHHIBKUHA : XMeNbHHUIbKAI
YHIBEpCHTET YIpaBIiHHS Ta npasa iMeHi Jleonina FO3pkoBa, 2020. C. 149-150.

7" Kpuminaneuuii xonexc Ykpaimu : 3akod Ykpainm Bin 05.04.2001 p.
Ne 2341-II1. URL: https://zakon.rada.gov.ua/laws/show/2341-14#n3028.
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cyk00BOi 0COOM FOPUANYHOI O0COOM TPUBATHOTO TpaBa HE3AICHKHO Bif
oprasizauiiiHo-nipaBoBoi ¢opmu», 4. 1-2 cr. 368 KK Vkpaiun «[Ipuitasarrs
npono3uii, oOIgHKK ab0 OJiepKaHHsS HENpaBOMIPHOI BUTOIM CIIyKOOBOIO
ocoboro», cr. 369 «lIpono3uwis, oOilsiHKa a0 HaJaHHS HENpPaBOMIpHOT
BUT'OJIM CITy>K00Bii 0c0061», cT. 369-2 KK Ykpainn «310BKHBaHHS BILTHBOM.

KpuMmiHanibHEe 3aKOHONABCTBO HE /A€ BH3HAYEHHS IOHATTS KOPYIILiH-
HOTO KPHMIHAJBHOTO MPaBOINOPYIICHHS, a JIMIIE 3aKPIIUIIOE HOTo IepetiK.
He micTuThCst Takoro BU3HAUEHHS 1 B IHITMX HOPMATHBHO-TIPABOBUX aKTaX
HaIllOHAJILHOTO 3aKoHOMaBcTBa. Jlmmie B 3akoHi Ykpainu «IIpo 3amobiranss
KOPYTIIi» BKa3YEThCA, IO «KOPYIIIiiiHE IPaBOMOPYIICHHAS — 1€ TisTHHA, [0
MICTHTH O3HAKH KOPYIIIii, BYNHEHE 0C000T0, 3a3HAUCHOI0 Y YaCTHHI MepIii
cTarTi 3 1poro 3aKOHy, 3a SKE 3aKOHOM BCTAHOBJIEHO KpHMIiHAJbHY,
TUCHHIUTIHAPHY Ta/a00 IUBITFHO-TIPABOBY BiATIOBIAaIbHICTEY .

Bapro 3a3HauMTH, 10 KPUMIHAIBHUMM KOPYNLIHHHUMHU IIpaBOIOpY-
LICHHSIMH BBQ)KalOThCS CYCIIIIBHO HeOe3IeyHi JISIHHS, MepeliK SKUX Nepen-
Oauennit y npumitai g0 cr. 45 KK Ykpainu. Taka HeoOXimHICTH 3aKOHO-
JIaBYOTO 3aKPIIUICHHS HEpeNiKy KpUMiHAaJIbHUX IPaBONOPYILIEHb, sIKi BBaXka-
I0TBCSl KOPYMIIHHUMY, MOB’s3aHa i3 3aCTOCYBAHHSM IHCTHTYTY 3BUIBHEHHS
BiJl KPUMIiHAJIBHOI BIiAMOBIIaTBHOCTI Ta MOKapaHHS, OCKUIBKH JO OCi0, sKi
BUHMHSIOTH TaKi KPHMIHAIBHI IPABOIIOPYIICHHS, HE MOXe OyTH 3aCTOCOBAHO
nesiki iHCTUTYTH, nependadeHi B 3aranbHiid yacturai KK Ykpainu, Hanpukiazg
3BUTPHEHHS BiJl KPUMiHAJIBHOI BIATIOBIAIBHOCTI Ta MOKApPaHHI, PH3HAYCHHS
OB M’SIKOTO TTOKApaHHS, HiX Iepe0adyeHo 3aKOHOM, CYTUMICTb.

Ha mymxy A.A. BosHioka, «mpenctapieHuit y mpumirtii go cr. 45 KK
MepeNTiK KOPYMIIHHAX MPaBOMOPYIICHh MA€ YUMAJIO HEIOMIKIB, MMOB’A3aHHX,
3 0ZIHOTO OOKy, 3 THM, LIO BiH HE OXOIUIIOE BCi KPHMiHaJIbHI IIPaBOIOpY-
LICHHS, SIKI CJiJ] BBa)KaTH KOPYIIIIHHUMH, a 3 1HIIOTO OOKY, MICTHTh OKpeMi
KpPHUMIHAIIbHI MPABOIOPYIICHHS, SIKI HE HajeXaTh 10 KOpymuidHuX. Buna-
€ThCS, IO OJHIEI0 3 YMOB (DOPMYBaHHS HAYKOBO OOIPYHTOBAHOTO IMEpEIiKy
KOPYILIHHUX KPUMIHAIBHUX MPABONOpYIIEHh Mae OyTH (QopMysroBaHHS
nediHiil KOPYMIifHOTO KPUMIHAIBFHOTO IIPABOTIOPYIICHHS, a MOXIHBO, 1
po3pobneHHs iX Kiacuikarlii, OCKUTBKA € KPHMIHAIBHI IPaBOIOPYIICHHS,
SIKI JIMIIIE YacTKOBO HAaJEXXaTh 1O KOpYNIiHHMX. BOHM MOXyTh OyTH sK
KOPYMIIHHUMH, TaK 1 HEKOPYNIiHHNMH. BBaxatn IiX KOpPYMIIHHAMH
HE IIJIKOM TpaBwiibHO. OiHAaK 1 He BM3HABATH iX KOPYIIIHHUMH 32 MEBHUX
00CTaBHH TaKOXX HEAOUUIbHO. OUYEBHIHO, CIiNl BU3HAYUTHCS 3 MalOYTHBOIO
KOHIICTIIEI0 KOPYMIIIHUX KPUMIHAJIBHUX TPABOTOPYLICHb: HAJABaTH
nediHiliio KOPYNIIHHOTO KPUMIHATHHOTO TPABOMOPYIICHHS 0€3 YiTKOTrO

'8 TIpo 3amoGiramms xopymuii : 3akon Ykpainm Bin 14 sxoBTHs 2014 poxy
Ne 1700-VII. URL: https://zakon.rada.gov.ua/laws/show/1700-18#Text.
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MEpeiKy TaKUX JEeNKTIB a0b0 X cHOopMyItoBaTH YiTKUH MEperiK IMpaBo-
TOpYIIEHD 1€l KaTeropii, sk y mpuMitii 10 cr. 45 KK Yipaiam» .

[TincTaBoro 3acTocyBaHHS 3aXOAiB KPUMiHAJIBHO-IIPABOBOTO XapakTepy
I10/10 FOPUIMYHHX 0Ci0 € BUMHEHHS YIIOBHOBa)KEHOIO 0CO0O0I0 BijI iMeHi abo
B IHTEepecax IOpPHAUYHOI 0co0M Oy/b-KOTO KPHUMIHAJIBHOTO IIPAaBOIOPY-
mieHHs1, nependadenoro y m.l 4.1 ¢r.96-3 KK Vkpainu. Sk Bxke 3a3Haua-
JIOCh, TiJICTABOIO 3aCTOCYBAaHHS TaKHX 3aXOJiB € BUMHEHHs EBHOI'O KPUMi-
HAJIFHOTO TPAaBOIIOPYIICHHS Cy0’€KTOM KpPHUMIHAJBHOI BiAITOBIiAIBHOCTI.
3akoHOaBeIp BU3HAUAE, IO II¢ TIOBUHHA OYyTH YIMOBHOBa)keHa 0co0a, ska
nie Bix iMeHi abo B iHTepecax IOPUINYHOI O0COOHM. Y mpuMiTIi A0 CT. 96-3
KK Ykpainu nependadeHo, mo «IiJ YIOBHOBaKEHIMH 0CO0aMU IOpUINMIHOT
0co0H CIiT po3yMITH CITy’)KOOBHX OCi0 IOPHIMYHOI OCOOM, a TaKOX iHIITNX
0ci0, sKi BIOIIOBITHO A0 3aKOHY, YCTAHOBYHX JTOKYMEHTIB IOPHIMYHOI 0COOH
YH JIOTOBOPY MAalOTh ITPaBO ISITH BiJ] IMEHI IOPUANIHOT 0COOH.

Oco0MBOIO € MifCTaBa 3aCTOCYBaHHS 3aXOJiB OO0 FOPUIMYHHUX OCi0.
Ie BumHEHHS OYyIb-IKOTO 31 3JI0YHHIB, mepeadaueHux y crarrsax 209 i 306
KK Vkpainm, uacTmHax mepmiii i apyriit crarri 3687 KK VYkpainu,
YaCTMHAX mepiiii i apyriit crarri 3687 KK Vipainn, crarsax 369 i 3697 KK
VYkpainu, Bix iMeHI Ta B iHTepecax rOpuandHOi ocodu. ToOro HeoOxinHO
BCTaHOBUTH TaKy IIiJICTAaBY, K BUNHEHHS 3JI0YMHY BiJ iIMEHi Ta B iHTepecax
IOpUINYHOI 0coOu. Taki MUTaHHS BUKJIIMKAIOTH TUCKYCIii cepes HayKOBIIiB Ta
NPakTUKIB 3 MPUBOAY TOTO, SIK MOXIHMBO BUYMHUTH KpHMiHaJIbHE
MIPaBONOPYIICHHS Bill IMEHI IEBHOTO Cy0 €KTa IpaBa.

Ha mymxy H.B. Kummimmk, «miampreMcTBa, yCTAaHOBH 9H OpraHi3allii He
JIAl0Th YIIOBHOB2)XEHUM 0C00aM JIOBIPEHICTh Ha BYMHEHHS KPUMiHAJIGHOTO
MPaBOIIOPYIICHHS, TOMY Ba)XKO JOBECTH, 10 BHHHA (hi3uuHa 0coba isuia
caMe BiI IMEHI IOpUAMYHOI OCOOM. Y ILbOMY KOHTEKCTi MpOOJIeMaTH4HO
JIOBECTH TOW (pakT, 10 KEpiBHHK, 3aCHOBHHUK, YYAaCHUK YM IHIIA YIOBHO-
BakeHa 0co0a s B iHTepecax um Bif iMeHi FOpHIMUHOI 0cobm»™ . Bapto
MIOTOJIUTHCh, OCKLIBKH Oy/ie BaXKKO JIOBECTH, 1110 (hi3ndHa ocoda, siKa BUNHHIIA
KpUMiHaJbHE IIPABOTIOPYIICHHS, Mdisila YMHCHO B iHTepecax HOpHUANYHOI
ocobu. Skmio aHamizyBaTH iHTepecH Oyab-KOI IOPHAMYHOI 0coOH, TO ii
ISUTBHICTH BCTAaHOBJICHAa YCTAHOBYMMH JOKYMEHTaMH, TOMy (ismaHa ocoda
BIIbOMY BHWIIQIKy OyIe miATH B iHTepecax miei ocobu. OmHaK BHUABUTH
B YCTaHOBYMX JOKyMEHTaX Ha MeTi ii MiSUTbHOCTI BUMHEHHS KPUMiHAJIBHOTO
MPaBOTIOPYIICHHS B KOJHOMY BHITQJKy MU HE 3MOXEMO, OCKUIBKH Oyab-sKa

' Bosmiok A.A. Kopymuiiisi KpuMiHAIBHI MPaBOMIOPYIICHHS: KOHLENTYaNbHi
npoOJieMH B KOHTEKCTI pedopMyBaHHS KPHMIHAIBHOTO 3aKOHOAABCTBA YKpaiHH.
FOpuouynuii yaconuc Hayionanenoi axademii enympiwmnix cnpas. 2020. Ne 2 (20).
C.21-32.

% Kummix H.B. FOpumumusa ocoba sk Cy0’eKT KOPYILIHHOrO 3/I0YHHY.
Esponeiicvki nepcnexmusu. 2014. Ne 13. C. 132-136.
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CTBOpEHA IOpPHANYHA 0c00a B yCTAHOBUMX JOKyMEHTaX HE 3a3HAYUTH CBOEIO
JUSTTBHICTIO BAMHEHHS KPUMiHAJIBHOTO PABONIOPYILIEHHS.

[Ile omna mizcraBa 3acTOCYBaHHS 3axO/iB KPHMIHAIBHOTO IIPABOBOTO
XapakTepy ILI0/I0 IOPUAMYHHMX Oci0 IOB’s3aHa i3 He3a0e3NEeUYEeHHSM BHKO-
HaHHS TIOKJIAJICHUX Ha i yIOBHOBa)KeHY 0cO0y 3aKOHOM a00 yCTaHOBYMMH
JIOKyMEHTaMH IOPHAWYHOI 0COOM 00O0B’SI3KIB IIOA0 BXKHTTS 3aXOMIB i3 3aIo-
OiraHHsl KOPYIIIIii, III0 TPU3BENIO O BYMHCHHS OYIb-SIKOTO 13 KpUMiHAJIBHUX
MIpaBOIIOPYIIEHb, TiependadeHnx y cT. 209 KK Vkpainu «Jleramizamis (BiaMu-
BaHHSA) MaifHa, OJEPXKAHOTO 3JOYMHHMM muIixom», cT. 306 KK Vkpainm
«BukopucTaHHA KOMITIB, 3M00YTHX BiJl HE3aKOHHOTO O0Iry HAapKOTHYHHX
3aco0iB, MCHXOTPOIHUX PEYOBHH, iX aHAJNOTIB, MPEKypCOPIB, OTPYHHUX UH
CHIIFHOMIIOYMX PEYOBHH a00 OTPYWHUX YH CHIBHOMIIOYHX JTIKapCHKUX
3aco0iB», yacTrHAX mepiiit i apyrii ct. 368-3 KK Ykpainu «[ligkym ciyx-
00BO1 0co0OM IOpUANYHOT 0COOM NMPUBATHOIO ITIpaBa HE3aJeXHO Bi OpraHi-
3alliiHO-1IpaBoBoi pOpMM», YaCTHHAX Tepiii 1 apyrii ct. 368-4 KK Ykpainn
«[Tinkyn ocobu, sika Hamae myOmiuHi mociyrw», cr. 369 KK Vkpainn
«[Ipomo3uiisi, 0OIIsIHKA a00 HAJAHHS HEMPAaBOMIPHOI BHIOIHM CIIYKOOBIil
0c00i» i cT. 369-2 KK Ykpainu «31n0BXUBaHHS BILIUBOM).

Cr. 61 3akony VYkpainu «[Ipo 3amoGiraHHs KOpYMIii» BCTaHOBIIIOE
«3araibHi 3acamy 3amo0iraHHsS KOPYIIIl Y JisUIBHOCTI FOPUIUYHOI OCOOM.
30KkpeMa, FOpHIIMIHI 0cOOU 3a0€3MeTyI0Th pO3pOOKY Ta BIKUTTS 3aXOIiB, SIKi €
HEOOXiMHMMHU Ta OOIPYHTOBAHMMH MAJsI 3aMOOIraHHSA 1 MPOTHMii KOPYTILii
Y OISUTBHOCTI I0puAMIHOT ocoon. KepiBHHK, 3aCHOBHUKH (YIACHUKHU) FOPHIIY-
HOi 0c00H 3a0€3MMeUyI0Th PETrYIBIPHY OIIHKY KOPYNIIHHUX PU3UKIB Y 11 TisIThb-
HOCTI 1 3[i/ICHIOIOTH BiJIIOBiIHI aHTHKOPYMIIiiiHI 3axonu. Iy BUABICHHS Ta
YCYHEHHSI KOPYIIIHHUX PU3UKIB Y TiSUTBHOCTI IOPHUANYHOI OCOOM MOXKYTh
3aJTyUaTHCS He3aIeKHi eKCIIepTH, 30KpeMa [isl IPOBEICHHS ayTHTy» .

OTxe, 10 KpUMIHAJIBHOI BiANOBIIAIBHOCTI Oy/ie MPUTATYBATHCh YIIOBHO-
Ba)KEHA 0c00a FOPUIMYHOI 0cO0M Yy pa3i He 3a0e3NeUeHHs Ta HEe BXKHUTTS HElo
3aXOJlB 13 3ar00iraHHs KOpyILil. 3aKOHOJJABCTBO BCTAHOBIIIOE, II0 YIIOBHO-
BOKCHOIO € TII0CajoBa o0coba IOpUAMYHOI 0COOM, IO IPU3HAYAETHCS
BIZITTOBITHO /T0 3aKOHOABCTBA PO MPAIT0 KEPIBHUKOM IOpHINIHOI 0coOr abo
ii ygacHWKamMH (3aCHOBHUKAMH) Y TOPANKY, IependadeHOMY YXBaJECHOIO
AQHTHUKOPYMIIIHHOIO0 IPOTPaMOIo.

3 MeTor0 3amoOiraHHsS KOPYMIi 3aTBepmkeHO [lepaBHY aHTHKOPYII-
HiffHy mporpamy, ska po3poOneHa HamioHampHHM areHTCTBOM 3 INHTaHb
3anobiraHHs Kopymuii BiamosigHO 10 4.5 cr. 18 3akony Ykpainu «IIpo
3ano0iraHHs KOpYyMuUii» 3 ypaxyBaHHSIM TaKUX IMPUHIIMIIIB:

2! Mpo 3anobiranus xopynmii : 3akoH Ykpaiuu Bin 14 xostas 2014 poky
Ne 1700-VII. URL: https://zakon.rada.gov.ua/laws/show/1700-18#Text.
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— omrTuMizalii QYyHKIH JepkaBu Ta MICIIEBOTO CaMOBPSIYyBaHHS, IO
nepenyciM rnepenbayae yCyHEHHs AyOJIOBaHHS ITOBHOBAXEHb PI3HUMH
OpraHaM¥ Ta BHUIAJKIB peaji3alili OJHUM I THM CaMHUM OpPraHOM IOBHO-
Ba)kKeHb, TIOETHAHHS SIKUX CTBOPIOE JIOAATKOBI KOPYILIHHI PU3NKH;

— 1mudposBoi TpaHchopmariii peamizaimii MOBHOBaXEHb JCPKABHUMU
OpraHaMu Ta OpraHaM¥ MiCIIEBOTO CaMOBPSIAYBaHHS, IPO30POCTI AiSIIBHOCTI
Ta BIAKPUTTS JaHWUX SIK OCHOBHU JJIS MiHIMi3amii KOPYNIIHHUX PU3HKIB Y 1X
ISIIBHOCTI,

— CTBOpEHHS Ha MPOTHBAry HASBHUM KOPYIIIHHIM MpaKTHKaM OimbIn
3pYYHHX Ta 3aKOHHHX CIIOCOOIB 33/I0BOJICHHS MOTPEO (i3WUHMX i FOPUINI-
HHX 0Ci0;

— 3a0e3reveHHsT HEBIBOPOTHOCTI FOPUAWYHOI BiATOBiZaTBHOCTI 3a
KOPYIIiiHI Ta TNOB’s3aHi 3 KOPYIII€IO IPaBONOPYIIEHHS, L0 CTBOPIOE
JIOJIATKOBUH CTPUMYBJILHUN e(DeKT JUIsl BCiX Cy0’€KTIB MPaBOBiTHOCHH;

— (opMyBaHHS B CYCITUILCTBI HETEPIIMMOCTI IO KOPYIILi, yTBEPHKEHHS
KyJbTYpHU TOOPOUECHOCTI Ta ITOBAru 70 BEPXOBEHCTBA IIpaBa .

o crocyeTbcs 3axofiB, SIKi MOXYTh NPOBOJMTHUCH ISl 3arOOiraHHs
KOpYILII Ha MiANPUEMCTBAX, YCTAHOBaX, OpraHizalisx, To e MOXYTh OyTH:
MPOBEICHHS TIEPIONMYHOI iHBEHTAapH3alii NepKaBHUX Ta KOMYHAJIBHUX
aKTHUBIB 1 BHECEHHS BiIOMOCTEH PO HUX OO0 €IMHOTO JAePKaBHOTO PEECTPY;
YIOCKOHAJICHHS 1 IICHTpAaJIi3allisi CHCTEM YIPAaBIiHHA JACpKaBHUM MaiHOM,
mo mependadae 3aKpilUIeHHS KOHKPETHHX (DYHKIH 3a KOKHAM OpPTaHOM
nepkaBHOI Bianw; yHiikamis ¢GopM 3BITHOCTI BCiX OpraHiB yHpaBIiHHA
Jep>KaBHUM Ta KOMYHaJbHHUM MaWHOM; 3a0e3[e4YeHHs BiIKPHTOTO OHJIAIH-
JIOCTyIy 2o iHpopMalii mpo Aep)kaBHE Ta KOMYyHaJIbHE MaiHO; MOJEpHi-
3allisl CUCTEMHM KOHTPOJIIO 32 OOJIIKOM JIep»KaBHOIO MaiiHa, Opi€HTOBaHa,
30KpeMa, Ha BHSBJICHHS 3MiH Yy peecTpax 3 oONiKy MaiiHa; 3anpoBajPKeHHS
€IMHOTO MOHITOPUHT'Y €(EeKTHBHOCTI yNpaBiiHHSA 00’€KTaMy JieprKaBHOI
BJIACHOCTI; 3alpOBA/KCHHS OOMEKEHb IOJ0 HAJAHHS JCPKABHUM IIif-
IPHEMCTBAM CTATYCY HENPHOYTKOBHX >

Orxe, yIOBHOBa)KE€HA 0c00a IOPUINIHOI 0COOW BiIMOBITHO O 3aKOHO-
IaBcTBa 3000B’s3aHA BXKUTH 3aXOXiB i3 3amoOiranHs kopynmii. KepiBHuK
IOpUINYHOI 0COOM NMOBMHEH 3aTBEPAUTH aHTHKOPYILIHHY IpPOrpamy Opu-
IUIHOI 0cOOM BiamoBimHO Mo BEMOT 3akoHy Ykpainu «IIpo 3amobGiraHus
Kopymmii», JlepxaBHOi aHTHKOpyHIiiHOI mporpamu Ha 2023-2025 poxw,
ska 3aTBep/keHa KaOinerom MiHicTpiB YKpaiHH Ta MICIEBUMH

2 [lepkaBHa ~ AHTHKOpYIUiiiHa nporpama ma  2023-2025 p. URL:
https://zakononline.com.ua/documents/show/516211  725692#n32.

» pamra LI Po3poGIeHHS Ta BIPOBAIKEHHS CHCTEMH 3aXOJiB BHSBICHHS
Ta 3an00iranus Kopynuii. Akmyanvui npobnemu gimuusnanoi opucnpyoenyii. 2019.
Ne 6. C. 121-123.
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HOPMaTHBHO-TIIPAaBOBUMH akTaMu. Hazani yrmoBHOBaXxeHa 0c00a, KEPYIOIHCh
3aTBEp/DKEHUMHU IIPOrpaMaMu, MOCTIHHO NMOBMHHA OLIHIOBAaTH KOPYMIHHI
PHU3MKH, 3AIHCHIOBATH aHTUKOPYMIIHHI 3axoqu (HanmpuKiIag, HPOBOAUTH
aHKETYBaHHs) 1 BiJIOBiJaIbHO BHUKOHYBATH Ti OOOB’SI3KH, SIKi MOKJIAICHI
Ha YIIOBHOBAXXEHY 0COOY 3aKOHOM a00 YCTaHOBYMMH JIOKYyMEHTaMH, MicIie-
BUMH NPAaBOBUMH aKTaMH, SKi NMPUHAMAINCh Ha MHiANPUEMCTBI, YCTaHOBI,
opranizanii. HeBukoHaHHS TakuX OOOB’s3KIB Ta He3a0E3MEUYCHHS 3aXO[liB
100 3an00iraHHs KOPYIIIi MpU3Beae A0 BiAMOBIIaIHHOCTI YIIOBHOBAXKEHOT
ocobw, 10 € MiACTaBOIO O 3aCTOCYBAaHHS 3aXOJiB KPHMiHAIEHO-IIPaBOBOTO
XapaxkTepy 10 I0pAIINIHOI 0co0u.

[IpoBenenuit aHami3 iHCTUTYTY 3aXO0/iB KPUMIHAJIHHO-TIPABOBOTO Xapak-
Tepy WIOA0 IOPUAWIHHX 0Ci0 3 HOPMOTBOPHYOI TEXHIKH ITOKa3aB, IO iCHYE
HEBIAMOBIAHICTS MK IOJIOKEHHSAMH KPHUMIHAIBHOTO 3aKOHOJABCTBA Ta
3akoHoMm Ykpainu «[Ipo 3ano6iranns kopynuii» Bin 14 xoBTHs 2014 poky.
Brinio 3 m.2 4. 1 cr. 96-3 KK Vkpainu mnepenbadeHo IIiICTaBOIO
3aCTOCYBAaHHSl 3aXOJiB KPUMIHAJIBLHO-NIPABOBOTO XapakTepy ILIOJ0 HOpH-
JUYHHUX 0ci0 He3abe3leuyeHHs: BUKOHAHHS IOKJIAJICHUX Ha YINOBHOBaXKEHY
ocoby ropuau4HOi 0coOM 3aKOHOM ab0 YCTAaHOBYMMH JOKyMEHTaMHU
I0pUANYHOT 0cOOM 000B’SI3KIB LIO0 BXKUTTS 3aXO/IB i3 3a00iraHHs KOpyIi-
Iii, BUNHCHHS KOPYIIIHHOTO MPaBONOPYIICHHs. AJie BIAIOBITHO IO TIPH-
Mitka c1. 45 KK VYkpaiHn kpuMiHanbHI TpaBOTOPYIICHHS, NepeadaveHi
crarrsiMu 209 1 306 KK Ykpainu, He € KOpyNnIiHHUMH, TOMY ITOTOKYEMOCH,
IO «IJCTaBOIO JUIS 3acTOCYBAaHHS 3aXOJiB KPUMIHAIBGHO-TIPAaBOBOTO
XapakTepy 00 IOPUANIHUX OCi0 CIIii BU3HABATH 1 HEBXKHUTTS IOPUINIHOIO
0Cc00010 HAJIC)KHUX 3aXO0/IiB, IO CTOCYIOTHCS OCTATHHOTO HATMIALYy Ta KOHT-
pOJIt0 B IOPUIWYHIN 0c00i, a He JinIne 3aX0/iB i3 3amodiranHs Ta MPOTUAIT
kopymmii. [Tpy 1ipoMy BiACYTHICTH HaJIS)KHUX 3aC00IB HATIISAAY Ta KOHTPOIIO
MOXKE CIPHYMHHUTH BYHWHEHHS OYyIb-IKOTO 31 3JI0YMHIB, MepeadadeHux
y L. 1-4 4. 1 cr. 96-3 KK Ykpainm» ™.

HeoOxinHo 3’sicyBaTH Tij] 4ac BCTAHOBJIEHHs He3a0e3MeUeHHsI BUKOHAHHS
YIIOBHOB)KEHOIO 0CO00I0 IOPUANTHOI 0COOH 3aXO0JIiB i3 3armo0iraHHas KOpyIii
came CTaBJICHHS Takoi 0COOM O BUYMHEHOTO IisSTHHs. 3aKOHOJABEIlh Iepell-
Oavae, 110 IPH IHKPUMiHYBaHHI TaKOTO JisTHHS HE0OOB sI3K0Ba yMHUCHA opMa
BUHHU. YIIOBHOBa)KEHa 0C00a MO’KE€ HABMHCHO HE B)KHBATH 3aXOJiB, SKI
3aTBEp/KCHI aHTUKOPYIIIHHOIO MPOrpaMoi0 Ha MiANpHEMCTBI, abo Hexbao
CTaBUTHCh 0 CBOiX OOOB’S3KiB, UMM MOJE JOIyCTUTH HEBXHUTTSA BCiX
HEeoOXiTHUX 3aX0/IB i3 3a1100iraHHsT KOPYIILii.

* Zarmmeit 3.A. OCHOBHIi HENONIKH HOPMOTBOPYOI TEXHIKM iHCTHTYTY

3aCTOCYBaHHS 3aXOMiB KPUMiHAJIBHO-IIPABOBOTO XapaKTepy IIONO0 IOPUAUIHHX OCiO.
Hayxosuii waconuc Hayionanvnoi axaodemii npoxypamypu Yipainu. 2017. Ne 4.
C. 58-78.
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TpeThoro TifCTaBOIO 3acCTOCYBaHHS [0 IOPWAMYHUX o0ci0 3axomdiB
KPUMiHaJIbHO-IIPAaBOBOTO XapaKTepy € BYMHEHHS YIIOBHOBaKEHOIO 0CO0O0I0
BiJl IMEHI IOpUINYHOI 0cOOM OyIb-IKOTo 3JI0YMHY, NependadeHoro cr. 258
KK Vkpainu «Tepopuctuunuii akt», cr. 258-1 KK Vkpainu «BrarHenss
y BUMHEHHSI TEPOPUCTHYHOro akty», cr. 258-2 KK Vkpainm «Ily6miuni
3aKJIMKA 10 BYMHEHHS TEPOPUCTHYHOrO akTy», cT. 258-3 KK Vkpainn
«CTBOpEHHSI TEPOPUCTUYHOI TpPYNH UM TEPOPUCTUYHOI OpraHizauii,
cT. 258-4 KK VYkpaian «CopusHHS BYMHCHHIO TEPOPHCTUYHOTO AaKTY»,
cT. 258-5 «®iHaHCYyBaHHS TepopusMy», cT. 258-6 «llepeTnHaHHS nepiKaB-
HOTO KOpPOHY YKpaiHU 3 TEpOPHCTHYHOIO METOIO», a TAKOX BHECEHO 3MIiHU
1o KK Ykpainu 3 6epesnst 2022 poxy i JOTTOBHEHO HOTO I OJHUM CKJIaI0M
3mounHy (cT. 111-1 «Komabopamnifina misumeHICTE»). Taki 3MiHH BimOynHCh
y 3B’SI3Ky 3 BTOPTHEHHSAM POCIHCBKOI (eaeparii Ta HEOOXiTHOCTI KpUMiHAITI-
3allii TaKkoro JisHHS, K KojabopauiiiHa JisIbHICTb.

BinnosigHo mo 3akony Ykpainu «IIpo 60poTh0y 3 TepopusMom» y cT. 24
BCTaHOBJICHO BIJIIMOBINANBHICTh OpraHi3allil 3a TEPOPUCTUYHY MisSUIBHICTH, a
TaKOX y CT. 25 nepeadayeHo BiJIOBIIANBHICTD 32 CIIPUSHHS TEPOPUCTHYHIN
ISUTBHOCTI. BiAMoBiAHO, «opraHisaifis, BiIMOBiJajJbHA 3a BUUHCHHS TEPO-
PUCTUYHOTO aKTy 1 BH3HAHA 3a PIMICHHAM CyIy TEPOPHCTUYHOIO, IMiUIATa€E
JMKBifamii, a HaJe)KHe T MaifHO KOH(QICKYeThCS. Y pa3i BU3HAHHS CyIOM
VYkpaiHu, B TOMy YHCII BiAMOBITHO 1O 1 MiXKHapOIHO-IPABOBUX 3000B’s-
3aHb, HisUTBHOCTI opraHizamii (ii BiggineHHS, (LTI, NTpPEICTaBHHUITBA),
3apeecTpoBaHOl 32 MeXaMH YKpaiHH, TEpPOPUCTHYHOIO, IiSUTBHICTH i€l
opraHizanii Ha TepuTopii YKpaiHn 3a00pOHSEThCS, ii yKpalHChKE BiUTIICHHS
(¢imig, TpencTaBHUIITBO) HA MIACTaBI pIMIEHHS CyAy JIKBIAyeThCs, a
HaJIeXKHI oMy MaifHO 1 MaifHO 3a3HaYeHOi OpraHi3allii, ke 3HAXOJUTHCS Ha
Teputopii Ykpainn, KoH(icKyeThCs» .

OTxe, mizcTaBoro 3acrocyBanHs 1. 3 4. 1 cT. 96-1 KK Vkpainu, a came
3aX0/IB KPMMIHAJIBLHO-TIPABOBOTO XapakTepy LI0/I0 IOPHAWYHHX OCi0, € BUM-
HCHHS YIOBHOBQ)KCHOIO OCOOOIO BiJ| iIMCHI IOPUIMYHOI OCOOM TaKHX IIisTHb:
(iHaHCYBaHHS TEPOPHCTIB, TEPOPUCTUIHI TPYNHU (TEPOPUCTHIHI OpraHi3ailii);
HamaHHA a0o 30MpaHHS KOIITIB Oe3MocepenHhO UM OMOCEPEIKOBAHO 3 Ha-
MipOM BHKOPHCTaHHS iX [UIi BUMHEHHS TEPOPUCTHYHUX aKTIB UM KpUMi-
HaJbHUX IIPAaBOINOPYLIEHh TEPOPUCTHUYHOI CHPSIMOBAHOCTI;, TIPOBEIACHHS
orepariii 3 KOITaM{ Ta HIMUMHK (HiHAHCOBUMH aKTHBaMH: (pi3MIHHX 0Ci0,
SIKi BYMHSUTA YW HAMaTaJicsl BUMHHUTH TEPOPUCTUYHI aKTH UM KPHMiHAJBHI
MPaBONOPYIISHHS TEPOPUCTUYHOT CHPSIMOBAHOCTI 200 Opasit y4acTb y iX BUH-
HEHHI YM CHPHSIN BYMHEHHIO; IOPUIMYHUX 0Ci0, MaifHO SKUX 0e3rocepeaHbo
Y OIMOCEPENKOBAHO MepeOyBae y BIACHOCTI YH ITiJi KOHTPOJEM TEPOPHUCTIB

% TIpo Gopoteby 3 TepopusmoM : 3akoH Ykpainu Bix 20 Gepesms 2003 poky
Ne 638-1V. URL: https://zakon.rada.gov.ua/laws/show/638-15#Text.
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a00 0ci0, SKi CTIIPUSIOTh TEPOPU3MY; IOPUANIHUX 1 (i3UIHHUX OCi0, SKi TII0Th
Bijl IMEHI 4N 3a BKa3iBKOIO TEPOPHUCTIB abo 0cCi0, 10 CHIPHSIOTH TEPOPU3MY,
BKJIIOYAIOYM KOIITH, OJepXaHi abo npujbaHi 3 BUKOPUCTaHHSIM 00’€KTIB
BJIACHOCTI, 1110 Oe3M0cepeIHbO YH ONOCEPEAKOBAaHO I1epeOyBaroTh Y BIaCHOCTI
YM TiJ KOHTpOJIeM 0cCi0, sIKi CHPHSAIOTH TEPOpU3MY, a00 NMOB’SI3aHUX 3 HUMHU
IOpUANYHEX 1 Pi3MUHMX 0Ci0; HalaHHS KOIUTIB, IHIMX (DiHAHCOBHMX aKTHBIB
YM EKOHOMIYHHMX pecypciB, BIINOBIJHUX MOCIYr Oe3nocepesHbo 4Yu
OTIOCEePEKOBAaHO [UII BUKOPHCTaHHSA B iHTepecax Oi3WUHHX 0ci0, sKi
BUMHSIOTh TEPOPUCTHYHI aKTH ab0 CHPHUSAIOTH YU OepyTh y4acThb y iX
BYMHEHHI, YN B iHTEepecax IOPUINIHUX 0Ci0, MaliHO IKHX Oe3rmocepeqHb0 YH
OTIOCEePEIKOBAHO TiepedyBae y BIACHOCTI UM MiJ KOHTPOJIEM TEPOPHCTIB abo
0ci0, SKi CHPHUSIOTH TEPOPU3MY, a TAKOXK FOPHIMIHHX 1 Pi3MIHMX OCiO, fAKi
MIIOTH BIX IMEHI YM 3a BKAa3IBKOIO 3a3HAayeHUX o0ci0; HagaHHSI JOIIOMOIH
ocobam, siKi Opanu ydacTh Yy BYMHEHHI TEPOPHCTHYHHX aKTIB; BepOyBaHHs
¢GBUYHUX 0cCi0 I 3aHATTS TEPOPUCTHYHOIO JSUIBHICTIO, SIKI CIIPHSUIA
BCTAQHOBJICHHIO KaHAJIB MOCTa4aHHs 30poi TepopHCTaM Ta IMePeMilllEeHHIO
TEPOPUCTIB Yepe3 JeprkaBHUII KOpPAOH YKpaiHH; HepexoByBaHHs OCi0, sKi
¢biHaHCYBaJIM, TUIAHYBalM, IIATPUMYBAIA YW BYHMHSUIM  TEPOPHCTHYHI
aKTH a00 KpUMIHAJIBHI [IPABOINOPYLIEHHS TEPOPUCTUYHOI CIIPSIMOBAHOCTI;
BUKOPUCTaHHS TepUTOpii VYKpaiHM 3 METOI0 MIiATOTOBKH YHM BYMHEHHS
TEPOPUCTUYHMX aKTIB ab0 KPUMIHAJIBHUX IIPABOIIOPYHIEHb TEPOPUCTHUHOL
CIIPSIMOBAHOCTI IIPOTH 1HIIMX JepKaB a0 iHo3eMIiB .

[TincTaBoro ansi 3aCTOCYBaHHS JIO IOPUIAMYHUX OCI0 3aXOJiB KpUMi-
HAJIBHO-TIPaBOBOTO XapakTepy 3rigHo 3 m. 4 4. 1. c1. 96-3 KK VYkpainnm €
BYMHEHH ii YIIOBHOBa)KEHOIO 0COOOI0 BiJ] IMEHI Ta B IHTEpecax FOPHIUYHOT
ocobu Oynp-KOro 13 KpUMIHAIBHUX MPaBONOPYIIEHb, IependayeHux
crartsimu KK Ykpainu 109, 110, 113, 1147 «HecaukuionoBane MIOUIUPEHHS
iHpopMarlii npo HanpasyeHHs, NlepeMilieHHs 30poi, 030poeHHs Ta 60i0BUX
npunacis B YkpaiHy, pyX, HepeMilieHHs a0o po3MileHHs 30pOHHMX CHIT
VYkpaiHu 4¥ 1HIIMX YTBOPEHUX BiJIIOBIHO 110 3aKOHIB Y KpaiHU BiCHKOBHX
¢opMyBaHb, BUMHCHE B YMOBaX BOEHHOrO a00 HaJ3BUYAHHOTO CTAHY»
(BHeceHO BimmoBimHO 1m0 3MiH 24 Oepesns 2022 pOKy27), 146, 147,

%% TIpo Gopoteby 3 TepopusmoM : 3akoH Ykpaimu Bix 20 Gepesms 2003 poky
Ne 638-1V. URL: https://zakon.rada.gov.ua/laws/show/638-15#Text.

7 TIpo BHeceHHs 3MiH 10 KpuminamsHOro Ta KpHMiHATEHOTO MPOIECYaTbHOTO
KOJIeKciB YKpaiHU oo 3abe3rneueHHs] MPOTHIIl HECAHKIIOHOBAaHOMY MOIIMPEHHIO
iHpopMamii mpo HampaBiICeHHs, MepeMilieHHsT 30poi, 030poeHHs Ta O6OiOBHX
npunaciB B YkpaiHy, pyX, epemimeHHas abo po3mimenHs 30podHUX cuil YKpaiHu
Y [HIIMX yTBOPEHHMX BIATIOBITHO 1O 3aKOHIB YKpaiHM BiHCBEKOBHX ()OPMYBaHB,
BYHHCHOMY B YMOBaX BOEHHOrO ab0 HaJ3BHYAHOrO CTaHy : 3aKOH YKpaiHH Bif
24 6epe3nst 2022 poxy Ne 2160-IX. URL: https://zakon.rada.gov.ua/laws/show/
2160-20#Text.
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YaCTHHAMH JPYTOI0 — Y€TBEPTOIO CTATTI 159'1, crarramu 160, 260, 262, 436,
437,438, 442, 444, 447 KpumiHaIbHOTO KOJECKCY YKpaiHH.

6 rpymas 2010 poky Oyno BHeceno 3minm a0 cr. 96-3 KK Vkpainu i
JIOIIOBHEHO Ti NMyHKTOM 5, II0 BHM3HAYa€ I OAHY MiJICTaBy 3aCTOCYBaHHS
3aX0/liB KPUMIHAJIBbHO-IIPABOBOTO BIUIMBY LIOAO IOPUIUYHHUX OCi0, a came
BYMHEHHS ii YIIOBHOBa)KEHOIO 0COOOIO BiJ] IMEHI Ta B iHTEpecax FOpPHIUYHOT
ocobu Oynp-KOro 13 KpUMIHAIBHUX MPaBOINOPYIIEHb, IependadeHux
crartamMu 255, 343, 345, 347, 348, 349, 376-379, 386 KpuminamsHOTO
KOJEKCY YKpa'l'ang.

V motomy 2021 poxy 6yio monoBHeHo 4.1 cT. 96-3 myHKTOM 6%, y SIKOMY
nepenoavdeHo, Mo MiICTaBOI0 3aCTOCYBaHHS 3aXO0/iB KPUMiHAJIHHO-IIPAaBOBOTO
XapakTepy MIOA0 FOPUIMYHUX OCi0 € BYMHEHHS YMOBHOBAaYXEHOIO 0COOOI0
BiJl iIMEHI Ta B iHTepecax Takoi FOPUAMYHOI OCOOM CTOCOBHO MAJIOJITHBOT
YM HETIOBHOJITHE0I 0COOM OyIb-SIKOr0 13 KPHMIHAIBHUX IPaBONOPYIICHb,
nepen0aYeHuX CTaTTIMU 152—156'1, 3017303 KK VYkpainu.

o crocyeTbest MmiACTaB 3aCTOCYBaHHS 3aX0/A1B KPUMIHAIBHO-TIPABOBOTO
BIUIMBY WIOJ0 KPUAWYHHX 0ci0, TO neski HaykoBmi (3.A. 3aruHeit,
0.3. 'magyH) NponoHYIOTh JOMOBHHUTH iX Mepellik ITyHKTOM «He3abesIe-
YCHHS BUKOHAHHS MOKJIaICHUX 00O0B’S3KIiB MO0 BXXUTTSI 3aXOIB 13 3amo0i-
TaHHS KOPYIIIii, [0 CHOPHSIIO BYNHEHHIO KOPYIIIHHOTO MPAaBOIOPYIICHHS
SIK 3aCBITYCHHSAM MOTYPaHHS 3JI0YUHHIN TiSUTEHOCTI TIPH 9iTKO OKPECICHOMY
TIPHYMHHO-HACITIIKOBOMY 3B 53Ky ". IIOroIKyeMoCh i3 TAaKOK MOBHMIIO,
OCKUTPKM TIOBWHHI ICHYBaTH [i€Bi TapaHTii MpUCIKaHHS MOMIOHUX 37TOYMH-
HUX JifHb, B TOMY YHCHi JIOOIfOBaHHS YHM TIACHBHOI O€3MisIIHHOCTI,
1110 MapaieJIbHO BUKOHYBaTHMeE 3aBJaHHS 3aKOHOJABCTBA y cdepi mpoTuaii
Ta 3arno0iraHHs KOpYIii.

[TocTae nmuTaHHSA MpoO Te, O SKUX caMe IOPUIUYHHUX OCi0 MOXYTh OyTH
3aCTOCOBaHI 3aXO[M KpPUMIHAIBHO-IIPAaBOBOTO Xapakrepy. HarioHanbHe
3aKOHOJIAaBCTBO JIEI[0 0OMEKYe MepesiK TaKUX IOPHUINYHHUX 0Ci0, BKa3yloUH,
IO 3aXOAM MOXYTh 3aCTOCOBYBAaTHCh JIO MIANPUEMCTB, YCTaHOB YH

8 [Ipo 3amobiraHHs Ta MNPOTHIIIO Jieramizamii (BIIMHBAaHHIO) JOXOJIB,

OJICP)KAaHUX 3JIOYMHHAM HIIIXOM, (iHAHCYBaHHS TEpOpH3MYy Ta (iHAHCYBaHHS
PO3IOBCIOKEHHST 30poi MacoBOro 3HMINEHHS :@ 3akoH YkpaiHu Big 6 rpymHs
2019 poxy Ne 361-IX. URL: https://zakon.rada.gov.ua/laws/show/361-20#n860.

IIpo BHeceHHsT 3MiH [0 [ESKMX 3aKOHOAABYMX akTiB YKpaiHH 10110
immaemenTanii KouBenuii Pamu €Bponm mnpo 3axuct aiTeldl Bin cekcyaibHOT
eKCIUTyaTalii Ta CeKCyaJlbHOro HacwibcTBa (JIaHIApOTCHKOI KOHBEHII) : 3akoH
Vkpaiuu Bin 18 mrororo 2021 poky Ne 1256-IX. URL: https://zakon.rada.gov.ua/
laws/show/1256-20#n9.

30 3aruneit 3.A., Tmagyn O.3. He3abe3neueHHs BHKOHAaHHS OOOB’SI3KiB IOJIO
3ano0iraHHs KOpyMii SIK ImijcTaBa I 3aCTOCYBaHHS 10 IOPUANYHOI 0COOH 3aX0JIiB
KPUMIHAJIBHO-TIPABOBOTO XapakTepy. Bicuux Kpuminonoziunoi acoyiayii Yxpainu.
2018. Ne 2 (19). C. 46-57.
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opraHizamiid, KpiM Jep)XKaBHUX OpraHiB, OpraHiB Biaaun ABTOHOMHOI
PecniyOmikn  Kpum, opraHiB MicueBOro camoBpsAyBaHHS, Oprasizarii,
CTBOPEHHMX HMMH Yy BCTaHOBJICHOMY IIOPSJKY, IO TOBHICTIO YTPUMYIOTHCS
32 paxyHOK BIJIOBIJIHO AEpKaBHOTO YM MicueBoro OromkeriB, (oHmiB
3arajJbHO000B’SI3KOBOTO /IEPXKABHOTO COLIAILHOTO cTpaxyBaHHs, DoHmy
rapaHTyBaHHS BKJIaAiB Qi3MYHMX 0Ci0, a TAKOXK MIKHApOIAHUX OpraHizamii
(. 1 cT. 96-4 KK Vkpainn)®'.

Ha cporomni OunbImicTh KOPYNUIHHUX MPaBONOPYIICHb, SK OadmMo i3
MPaKTUKH, BUNHAETHCA CIY’)KOOBIMH 0CO0aMH Ha JEPKABHUX ITiANPHEMCTBAX,
B yCTaHOBA Ta OpraHizamisx. MokHa moroguTuch i3 mymkoro H.B. Kimmuk,
10 «CTATHCTHKA CBiTYUTH MPO MOIMIMPEHICTh KOPYILIHHUX 3JI0YHHIB B Opra-
Hax JepKaBHOI BJIAJM Ta MICIEBOTO CaMOBPSIYBaHHS, a TaKOX Cepen
IOPUOMYHAX OCi0 myOIiYHOTO TpaBa, ajyKe BOHHM CTBOPIOIOTHCS B Tay3siX
TOCIIOZIapPCTBA 3arajibHOJEPKABHOIO YW MICIIEBOrO 3HAYCHHS Ta 3a3BUYail
MalOTh MOHOIIOJBbHE CTaHOBHUILE Ha pHHKY. He3po3ymijo, 4Homy KoJO
IOPUIMYHHX OCI0, Ha SIKMX HOIIMPIOETHCS el 3aKOH, € 3BY)KEHUM» .

VY mpoekti KpumiHaibHOrO KOJEKCy Iepellik MiJCTaB 3acTOCYBaHHS
JI0 IOPUIMYHOT 0COOM KPUMiHaJIbHO-IIPAaBOBUX 3aCO0IB € JIEN0 PO3IIMPEHUM,
OCKIJIbKM € BYMHEHHS BiJl iMeHI ropuau4yHoi ocobu ta B ii iHTepecax abo
B iHTepecax ii acomiioBaHOI 0COOHM YIOBHOBa)KEHOIO OCOOOI0 IOPHUAMYIHOI
ocobu Oymp-skoro mependadeHoro KpuMiHaTbHUM KOJEKCOM YMHCHOTO
3NM0YMHY 3—9 CTYIIEHIB TSKKOCTI.

Ax BBaxkae O.II. TIpoBOTOpOB, «O3HAKaMH KpPHUMiHAIBHO-TIPABOBHX
3ax0JiB MO0 IOPHIUIHUX 0Ci0 € TaKi:

1) BOHM € OCOOJMBUM BHJIOM pEakuii JepikaBH, 10 € aIbTEPHATHBOIO
MOKapaHHIO, HE IOB’S3YIOTHCS 3 peaizali€lo KpUMiHaJbHOT BiINOBiAAb-
HOCTI;

2) 3acTOCyBaHHS IIMX 3aXOJIB BiOYyBaeTbCd y MeXax KpHUMIHaIbHO-
NPaBOBUX BIJHOCHH, ajie FOPUIUYHI OCOOM HE BU3HAIOTHCA CYO’€KTOM
KpUMiHaJIbHOI BIAMOBINAJIBHOCTI, a BBAKAIOTHCS OCOOJMBUM CYO’€KTOM
KPUMiHAJIBHO-TIPaBOBUX BiHOCHH;

3) BKazaHi 3aX0J¥ 3aCTOCOBYIOTHCS y pa3i BAMHEHHS ii YIIOBHOBa)KEHOIO
0c00010 (TOOTO (hi3MYHOIO 0CO0OI0) BiA iMEHI Ta B iHTepecax IOPUIMYHOI
ocobHu OyAb-KOTO i3 3J0YHMHIB, BHUYCPIIHWN TEpeNiK SKUX BU3HAYCHHNA
y cT. 96-3 KK VYkpainu;

4) y c1. 96-6 KK VkpaiHu HamaeTbes iX BHUSPIHUH mepelik — mrpad,
KOH(icKaIliss MaiiHa, JiKBIiaaIis;

3! Kpuminanenuii xomexc Ykpainm : 3akon VYkpaimu Bin 05.04.2001 p.

Ne 2341-III. URL: https://zakon.rada.gov.ua/laws/show/2341-14#n3028.
32 Kummix H.B. FOpumumusa ocoba sk Cy0’eKT KOPYILIHHOrO 3/I0YHHY.
Esponeiicvki nepcnexmusu. 2014. Ne 13. C. 132-136.
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5) 3acTrocyBaHHS 3aXOiB KPUMIHAIBHO-TIPABOTO XapakTepy MO0
IOPUIMYHUX 0Ci0 HE TATHE 32 CO00I0 CyIlI/IMOCTi»33 .

OTKe, 3aKOHOJABYE 3aKPIIUIEHHS IHCTHTYTY 3aXOJiB KPHUMIHAJIbHO-
NIPAaBOBOr'O XapakTepy M0N0 IOPUAMYHUX OCI0 y KPUMIHAJIBHOMY 3aKOHO-
JABCTBI — TPHBAIOYMI MPOIEC, MO BiAOYBA€ThCS HA TMIJCTaBI B3ATHUX
VYkpaiHoto 3000B’s3aHb, IMIUIEMEHTALl Mi>KHAPOAHOTO JOCBiAY OOpOTHOM
3 KOPHOPATHBHOIO, KOPYIIIHHOIO 3JIOYMHHICTIO TPaHCHALIOHAIBHOTO CIIiB-
poOiTHHIITBA. BripoBa/yKeHHS TaKOTO 1HCTUTYTY O HAIIOHAIBHOTO 3aKOHO-
ABCTBA [IEIIO 3MIHWJIO CTaJi TOCTYJNAaTH KPHMiHAJIBHOI BiAIIOBiTaIHHOCTI
Ta MOXJTMBOCTI 3aCTOCYBaHHS 3aXOJiB KPHMiHAIBHO-TIPABOBOIO XapaKTepy
JI0 IOPUANYHUX 0Ci0. 3MIHHUBCS MOTISIT HAa OPUANIHY 0CO0Y SIK MOMKIIUBOTO
BiANOBiJaua B KPUMIHAIBLHOMY IMIpaBi Ta HOCIA 3aCTOCYBaHHS 3aXO[iB
KpUMiHaJBHO-TIpaBOBOr0 xapakrtepy. Po3minm IV-1 KK VYkpaian Bnepmre
3aKpIMUB HOPMH, sIKi Mepe0avaroTh MiJCTaBU Ta BUIU 3aXO/IB, SIKI MOKYTh
3aCTOCOBYBATHCH M0 MIiANPUEMCTB, YCTAHOB, OpraHizailiii. Aje Ha ChOTOJHI
1ie € 6araTto NUTaHp Ta NPOOJIEM Y 3aCTOCYBaHHI BKa3aHOTO IHCTUTYTY, TOMY
nepel HayKOBISIMH Ta IMPAaKTUKaMM II0CTAE€ BAXKJIMBE IUTAHHS YIOCKO-
HAJICHHS IHCTUTYTY, PO3pOOJICHHS e()EeKTHBHHUX MPOIECYATbHUX MEXaHI3MiB
U peatizaiii HOpM KPUMIHAJIBHOTO TpaBa, a TAKOX Ha IMJCTaBi CYA0BOL
MIPAaKTUKH YCYHEHHS KOJi3iHHOCTI HOpPMATHBHOTO MaTepiay.

2. Tudepenuiauisi 3axoiB KPUMiHAJLHO-NPABOBOI0 XapaKTepy
1010 FOPUTUIHHUX 0Ci0

Judepennianio 3axoiB KPUMIHAILHO-IPABOBOTO XapakTepy IOLIJIBHO
po3noyary i3 TOro, Wm0 JIO IOPUIMYHOI 0COOM MOXXYTh OyTH 3acTOCOBaHi
3aX0JM KPHMIiHAILHO-IIPABOBOTO XapaKTepy BUKIIIOYHO 32 BUMHEHHS KpHUMi-
HaJIbHOTO MPABOTOPYIICHHS, 10 MICTHTh CKJIQJ Y JUSIHHI YIOBHOBa)KEHOI
¢i3nuHoi ocobu. HeoOXiHO BCTAaHOBUTH TMPHYMHHUI 3B’SI30K MK HPUTST-
HEHHSM YIIOBHOBa)KEHOI 0COOM /10 KPHMiHAIBHOI BiIOBITANEHOCTI 32 JisTHHS,
ski Bu3Ha4deHi y 4.1 cr. 96-3 KK VkpaiHnm, Ta 3acTOCyBaHHSM 3axOiB
KPHMiHAJBHO-TIPaBOBOTO XapakTepy, epeadadeHnx B cT. 96-6 KK Ykpainm.

o crocyeTbess 3ax0AiB KPUMIHATBHO-TIPABOBOTO XapaKTepy IIOA0
IOPUINYHAX OCi0, TO 3aKOHOJABYO HE BH3HAYCHO, 3 SKOIO METOI BOHH
3aCTOCOBYIOTHCS, Ha BIIMiIHY BiJl BCTAaHOBJCHHS METH MOKapaHHS, IO
3akpimieHo y ¢T. 50 KK Ykpainu. Ane anani3 HayKoBOT JIITEpaTypH Ta OIS
CyIIOBOI MPAaKTHKH Ja€ MOXJIUBICTh BU3HAYMTH, IO 3aCTOCYBAaHHS 3aXO[IiB
KPUMiHaJIbHO-NIPABOBOTO XapakTepy INOJ0 IOPUAMYHHUX Oci0, 30Kpema 3a

3 Tposotopos O.II. IIpaBoBa mHpHUPOIA 3aXOMiB KPHMIiHAIBHO-IIPABOBOIO

XapakTepy IOA0 IOPUAWYHUX OCi0 3a 3aKOHOIABCTBOM Ykpainu. Cydosa anenayis.
2017. Ne 3. C. 36-47.
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KOPYIIIiAHI TPaBONOPYIIEHHS, Ma€e KOMIIEHCAIiiHy (BiIHOBIIOBAJIbHY),
NIPEBEHTUBHY W aJIMIHICTPAaTHBHO-OpraHi3aliiHy MeTy.

Amnaniz HOpM, BcraHoBieHHX posauiom XIV-1 KK Vkpainn «3axomn
KPUMiHaJIbHO-IIPAaBOBOTO XapakTepy IIONO0 IOPUIMYHHUX O0Ci0», SIK BBa)Kae
C.O. XapuTOHOB, /A€ MiJCTABU CTBEPPKYBATH, LIO I 3aXOJIH € CIIelliajb-
HUMHU BHJaMu nokapanHs. Tak, mrpad (ct. 96-7 KK Ykpainn) i xoHdic-
kanis maiiHa (cr. 96-8 KK VYkpainu) BusHauatotbest y c1. 53 1 cr. 59 KK
YKpaiHH K BHIU TOKAPaHb" .

Ha mymxy O.I1. IIpoBoTOopoBa, mpaBoBuil aHaimiz HOpM po3airy XIV-1
3aranpHoi yactuau KK Ykpainu He gae miacTaB OTOTOXHIOBATH MMOKAPAHHS
Ta 3aX0AM KPHUMIHAJIBHO-TIPABOBOTO XapaKTepy, OCKUIBKM Ha3Ba AEAKHX
3 HUX, X04Y 1 JyOJroe Ha3By NMEBHHUX BHIIB IOKapaHb, ajle 3axo/aM KpHUMi-
HAJIBHO-TIPaBOBOT'O XapaKTepy IIOA0 IOPUANIHHUX OCi0 He BIACTHBI O3HAKH,
SKi IIpUTaMaHHI MOKapaHHIO0. Xo4a CIIil BU3HATH, 110 3aKOHOJaBelb 00paB
HAWIPOCTIIINI [UITX y BH3HAYEHHI Ha3BM 3axOfiB, IO MOXYTh OyTH
3aCTOCOBaHI LI0JI0 FOPUIUYHUX OCi0, a1yOuoe X Ha3By Ta MOIUISE iX, SIK 1
MoKapaHHs, Ha OCHOBHI (mTpad Ta JikBigamis — 4. 2 ct. 96-6 KK Ykpainu)
Ta momaTkoBi (koHGickalis MaiiHa — u. 2 c1. 96-6 KK Vkpainu). Ha te, mo
BKa3aHi 3aXOJM CTOCOBHO OPHIUYHUX OCI0 HE € CHeliaJbHUMH BUIAMU
TOKAPaHHs, BKA3Y€ Te, IO iX 3aCTOCYBAHHS HE TATHE 3@ COBOIO CYIUMOCTi .

MoskHa TTOTOJUTHCH 13 HAYKOBOIO CITUIBHOTOIO, IO 3aXO0JIH KPUMiHAIBLHO-
MPAaBOBOTO XapakKTepy OO0 IOPUAWYHMX OCi0 He MaloTh HIYOTO CIIJIBHOTO
i3 IOKapaHHAM, OCKUIBKA OCTaHHI MalOTh OCOOHMCTHH, I1HAMBITyaJbHHUN
XapakTep 1 3aCTOCOBYIOTHCS 32 BHHHE BYMHECHHS KPHUMIHAJIBHOTO IIPABO-
MOPYLIEHHS Cy0’€KTOM KpHMiHaIBHOI BIIITOBIAAIBLHOCTI Y TOH 4ac, sIK 3aX0An
KPHUMIHAJILHO-TIPABOBOTO XapaKTepy MaloThb BHMYIIEHE 3aCTOCYBaHHS [0
I0pUIMYHOI 0cOOM y pa3i BUKOpHCTaHHs 1i iMeHI abo B iHTepecax YIOBHO-
Ba)KCHOIO 0COOOI0 KPUMIHATIBHOIO MPABOMOPYIICHHS, 3a3HAYEHOr0 Y CT. 96-3
KK Vxpainu.

Buan 3axo/iB KpUMiHAJIBHO-NIPABOBOTO XapakTepy MIOJ0 HOPUIMYHHX
oci6 3akpimreHo y cr. 96-6 KK VYkpaiHu, ne MIiCTUTBCS BHUYEPITHHM iX
MIepeiK, 0 MpeACTaBICHUN TphoMa 3axoJaMu — mTpadomM, KoH(picKamieo
MaiiHa Ta JIKBiJamielo IOpUANIHOI ocoOu. BimmoBimHO A0 TONOXKEHB 4. 2
cT. 96-6 KK VYkpainu mrpad Ta mKBimamis MOXYTb 3aCTOCOBYBATHCS JIUIIIC
SIK OCHOBHI 3aXOIW KpPHUMiHAJILHO-TIPAaBOBOTO XapakTepy, a KoH]icKamis
MalfHa JMIme SK JOAATKOBHH. BHYepmHICTh 3axoiB KpHUMIiHAIBHO-

3* Xapuronos  C.O. 3axomM KPHMIHATHHO-PABOBOTO  XapaKTepy IIOAO
IOPUANYHUX OCi0 B CHCTeMi KpUMIiHAJBHOIO 3aKoHoAaBcTBa Ykpaimm. URL:
http://dspace.nulau.edu.ua:8088/bitstream/123456789/6307/1/Haritonov_145_147.

Iposoropos O.I1. IlpaBoBa mpupoga 3axomiB KPHMiHAIEHO-IIPABOBOTO
XapakTepy IOA0 IOPHIAWYHUX OCi0 3a 3aKOHOIABCTBOM Ykpainu. Cydosa anenayis.
2017. Ne 3. C. 36-47.
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MIPaBOBOTO XapakTepy INOJO0 IOPUAMYHUX OCI0O aKTHBHO OOTOBOPIOETHCS
HAYKOBIISIMH, SIKI BBaXAIOTh 3a HENOLUIBHICTE Y MeXax 3aKOoHY IIpo
KpUMIHAJbHY BiJNOBINANbHICTh BKa3aHUX 3aXOJIB SK TaKHX (JOCTATHICTH
CaHKLiM IHIIMX IIPaBOBHMX IHCTUTYTIB) ab0 K, HaBMNAKW, IOJAJIBIIOTO
pedopMyBaHHS IHCTUTYTY B pyCIli PO3IIUPEHHS IX IIEPEKY.

TakuM HUIAXOM MM PO3POOHUKH TPOEKTYy KpUMiHAIBHOTO KOIEKCY
VYkpainy, e BOHH Nepen0audiin Jen0 PO3MUPEHUH Mepelik KpUMiHaIbHO-
MIPaBOBUX 3aXO[IiB MO0 FOPUANIHOI 0coOm. 30Kkpema, y cTatTi 3.11.3, sixa Mae
Ha3By «Buan KpuMiHAIEHO-TIPAaBOBUX 3ac00iB, IO 3aCTOCOBYIOTHCS 10 IOpH-
IMYHUX 0Ci0», BKA3y€ThCA, IO 10 IOPUANIHOI OCOOH CYyI MOXKE 3aCTOCYBATH
Taki KpUMiHaJbHO-TIpaBoBi 3acobu: 1) mTpad; 2) oOMEKeHHS MiITPUMKH
3a paxyHOK myOmiyHMX ¢iHaHciB; 3) OOMEXEHHS 3HIMCHEHHS IIeBHOI
IisUTBHOCTI; 4) KOH(DICKAIIF0 MaifHa Y¥ BIITyYCHHS pedi; 5) niKBiz[aui}o36.

Sk BKe 3a3HayYaNOCh, Y BITYM3HAHOMY 3aKOHI MPO KPUMIHAJIBHY BifIO-
BiZIaJIbHICTh HEOOXimHO Oyno Jemo TpaHCcGOpMyBaTH Ta 3MIHUTH CTaii
NPUHIUIHA KPUMiHAIBHOI BIINOBIAAIBHOCTI, OCKIJIBKH IOpHIMYHA 0co0a He
BUCTyMae cy0’€KTOM KPHUMIiHAJIBHOI BiJIIOBIIAILHOCTI, TOMY Ha NpHKJIagax
3apyObKHUX MOJENeH FOpUINYHOI BIINOBIAANBHOCTI KOpHopaliil BinOymacs
IMIUIEMCHTAIlil TaKUX 3aXOMdIiB KPHUMIiHATBHO-IPABOBOTO XapakTepy, IO
MOXYTh 3aCTOCOBYBATHCh N0 HOpHUAMIHHX oci0. Taka iMIuieMeHTamis
B Me)XaxX iIHCTUTYTY 3aXO0/IiB KpUMiHAJIHHO-TIPABOBOTO XapaKTepy MO0 IOpH-
IUYHUX Oci0 BimOyBajacs Ha MiAcCTaBi BCEOIYHOTO KPUTHYHOTO aHATIZY
il 3 ypaxyBaHHSAM JIOCBiLy 1 BOpPOBAaKCHHS B KUIbKICHO-SAKICHOMY W
NPUKIQAHOMY aclleKTax Ha TNPHKIaAi JepkaB SK pPOMaHO-T€PMAaHCHKOI
(KOHTHHEHTAJILHOT), TaK 1 aHIIOCAKCOHCHKOT IIPABOBUX CHUCTEM.

[MpoananizyBaBIIM HAYKOBI Mpalli YKpaiHCBKUX BYCHUX, SIKI JOCIIDKYBaIN
BIUIMB 3apyOi’KHOTO 3aKOHOJABCTBA Ta CIIOPITHEHICTh HOPM, IO CTOCYHOThCS
BUJIIB 3aXOJiB KPUMIHAJIBHO-IIPABOBOIO XapakKTepy IMOMO0 FOPHIMYHHX OCi0,
MU BU3HAYHJIH, 1110 HAHOIMKYUM 10 TUQepeHIiianii 3aX0/1iB € 3aKOHOJABCTBO
OpaHliii, a CTOCOBHO IHCTUTYI[IMHOTO BMICTY IHCTUTYTY HAIliOHAILHOTO
KPHUMIHAJIBHOTO 3aKOHO/IABCTBA, THIIOBUX PUC IOPHIMYHOI TEXHIKM I BH3Ha-
YeHOi TepMiHOJIOTIi € Aedininii 3axoHoaaBcTB [lonpmii, Ectonii, JIuTew.

BimnmosimHo mo KpuminaneHOTO KOAekcy @panmy3pkoi PecmyOmiku
(P.2 «I1po mpu3HaYCHHS MMOKapaHHS MIOJ0 IOPUIUYIHUX 0Ci0») IOPHIUIHUM
0co0aM MOXYTh OyTH TNpPH3HAYCHI MOKapaHHS TPHOX THIIIB, IO B CHIY
HU3KHA BIICHIBHHX i OJIAHKETHUX HOPM 00’ € THYIOTH TaKi 3aXOIH:

1) 3a6opoHy 3aliMaTHCA AISUTBHICTIO Yy BHIAAKY, KOJM IOpHIMYHA 0co0a
OyJnia cTBOpeHa, 00 BYMHHUTH 3JTOYMHHI JTisTHHS,

3 Mpoexr KpuminansHoro xogexcy Ykpaiuu craom Ha 22 Tpaas 2023 poky.
URL: https://newcriminalcode.org.ua/upload/media/2023/05/22/kontrolnyj-tekst-
proektu-kk-22-05-2023.pdf.
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2) 3abopoHy Oe3mocepeHhO UM OIMOCEPEAKOBAHO 3aliMaTHCS OJHUM
(nexinpkoMa) Bumamu npodeciiiHoi abo rpomMachKol JisUIBHOCT;

3) npu3HauEHHS TEPMIHAIBLHOTO CYJ0BOTO HATJILY;

4) 3aKkpuTTA BCIX 3aKiajgiB a00 OJHOTO YHM JCKUIBKOX 3aKIaJiB
MIAIPUEMCTBA, SIKI MPU3HAYAINCS AJIsl BYMHEHHS 3TIOYMHHUX JIisHb;

5) BUKIIOYEHHsS 3 y4acTi B JIOTOBOpax, sKi YKJIagaloThCs BiI iMeHi
JIepIKaBHy;

6) 3a00poHYy 3BepTaTHCA 3 MYyOJTIYHUMH 3aKIUKaMH IIOA0 PO3MIIICHHS
BKJIa/IiB LIHHUX TaIePiB;

7) 3a00poHy ITycKaTH B OOIr Yekw, BiIMiHHI BiJ THX, IO JO3BOJSIOTH
OTPUMYBaTH KOIUTH BEKCEJEJaBLEBI B NPHUCYTHOCTI IUIaTHUKA 3a IIEepe-
BOJIHIM BEKCEJIEM;

8) xoH(ickarito MaifHa;

9) adinryBaHHs YU OTOJIOIICHHS BUHECEHOTO BHPOKY B 3MI;

10) xoHdickalliro TBapWHH, sKa Oyjla BHUKOPHUCTAHA IS BYHMHCHHS
3JI0YMHHOTO JiSIHHS 200 MPOTH SIKOi O0yJI0 BUNHEHO 3JI0UMH;

11) 3a60poHy MaTH TBAPHHY TOLIO® .

Kpuminanbae 3akoHomaBcTBO Moo, Tlonbiyi J0CUTH Bipi3HSETHCS
BiJI 3aKOHOJABCTBA HU3KM €BPOINECHCHKUX KpaiH WIONO TpaauLiifHOl
KPHMiHAJBHOI BiIMOBIAATBHOCTI IOPUANYHUX OCi0: Yy HHX SIK B HaIllOHAIb-
HOMY 3aKOHOJABCTBI BH3HA4YCHA KBa3iKpHMiHAJIBHA BiANOBITATBHICTD FOpPH-
IIMYHOT 0COOH, IO TIOB’sI3aHa i3 3aCTOCYBAHHAM 3aXOiB KPUMIHAIEHO-TIPABO-
BOTO XapaKTepy, Ta BCTAHOBJICHI 3a00pOHN Ha BANHEHHS IIEBHIUX ITPABOYHHIB.

AJle BBa)XaeMo, IO 3aMO3WUYCHHS NESKHX HOPM 3apyOiXKHOTO 3aKOHO-
JaBcTBa 1 iX MoAiOHICTE HE 30BCIM BHUIIPAaBJaHA iICHYBaHHSM JIMIIE TPbOX
BUJIIB 3aX0/[iB KPHUMiHAIBHO-IIPABOBOTO XapakTepy II0J0 FOPUANIHHUX OCIO,
TOMY HEOOXiJHO BHOCHTH 3MiHM JI0 KPHMIHAJBHOTO 3aKOHO/IABCTBA
3 PO3LIMPEHHSIM MEPEITiKy TaKHX 3aXO/iB.

BimnosigHo mo ct. 96-7 KK Ykpainu ogHUM i3 3aX0[iB KpUMIHAIBHO-
IIPaBOBOTO XapakTepy BHCTymae mrpad. Moro cumiz oToTOXHIOBATH i3
HaliMEHII OOTSDKIMBHAM y HAYKOBO-AOCIHITHIM TPAKTHI 3aXOJOM BILTUBY,
KA MOKe OyTH sK (pikcoBaHOTO po3Mipy (OZHOpa3oBa BWIDIATA, IO
oOMe)keHa TPAaHHIHUMH PO3MipaMH MTpady 3aJeKHO BiJl CTYNCHS TSIKKOCTI
KPUMIHAJBHOTO TIPABOIIOPYIICHHS) Ta KpaTHUM (HHHI y IBOKPaTHOMY
pO3Mipi BiJl HE3aKOHHO OJIepKaHOT HEITPaBOMIpHOI BUT'OIM 32 HEMO>KJIHBOCTI
3aCTOCYBaHHS (DIKCOBAaHOTO, NPHUOMY Taka KpAaTHICTh 3aCTOCOBYETHCS
HE JIMIIEe Yy BUMAAKY OACPKAHHS HOPHUIUYHOI0 OCO00I0 HEIpaBOMIpHOT
BUTOAM, a i y BHIAIKy MOXIIMBOCTI II OJEp)KaHHS 32 yMOBH BH3HAUCHHS

3 Cramiu B.C. Kpuminaneuuii xomexc ®paniysskoi Pecry6miku / 3a pe.
B.JI. MenuunHcokoro ; nepexnan K.I. Masypenxo. Kuis : OBK, 2017. C. 44-45.
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cymoM 11 BiZMOBIIHOTO po3Mipy). BiH € HaiOiIbII MOMKUPEHOIO CAHKIIIEO
3 OIJISLY Ha BITYHU3HSHY CyJIOBY MPAKTHUKY.

BignosinHo mo 4.2 cr. 96-7 KK VYkpaiun y pasi, Koiu HenpaBoMipHY
Burony He Oyio ojepkaHo abo ii po3Mip HEMOMIIMBO OOUYHUCIIHTH, CY[
3aJIe)KHO BiJl CTYINEHS TSHKKOCTI KPUMIHAJIBHOTO NPABONOPYLICHHS, BUMHE-
HOTO YIOBHOBAXXEHOIO 0CO00I0 IOPUAMYHOI 0COOM, 3acTOCOBYE ImITpad
y TaKHX po3Mipax: 3a KpUMiHaJbHUI MPOCTYIOK Bi I1’SITH JI0 JECATH TUCSY
HEOITOJTaTKOBYBAaHMX MIHIMYMIB MOXOIIB TPOMAIsH; 3a HETSHKKUH 37I0YHH
BiJl NECATH IO MABAIISATH THCAY HEOIOJATKOBYBAaHUX MIiHIMYMIB IOXOIIB
IPOMaJIsH; 32 TSDKKMH 3JI0YMH BiJ ABAALITH IO CIMIECATH ISTH THCAY
HEOITOTATKOBYBAaHUX MIHIMYMIB JOXOIIB TPOMAISH; 32 OCOOIHMBO TSKKHMA
3TIOYMH BiJl CIMAECSTH IT'SITH IO CTa THUCSY HEONOJATKOBYBAaHMX MiHIMyMiB
JIOXOJIiB FPOMAIAH .

€1uHUM eQEeKTUBHUM 3aXO0JIOM CTSATHEHHS LI0/0 IOPUIMYHUX OCi0, SIK
Beaxae B.C. CotHiueHko, € mrpad, OCKUIBKM 3 ypaxyBaHHSM INPHPOAN
IOpUAMYHOI OcoOM 1HIN 3axoau (HANPHUKIIAJA, 3YMHMHEHHS ii JisUIbHOCTI)
HE JIO3BOJISITH JIOCSATTH IIiJIed, 10 MOXyTb OyTH TOCTaBJIEHI mepen
IHCTUTYTOM BIINOBIAAJIBHOCTI IOPUANYHUX OCI0 Yy KpHMiHaJIbHOMY IIpaBi,
a/pKe opraHizamiiHa CTpyKTypa Ta MalHO IOpUAWYHOI ocoOu, M0
JMKBiJOBaHA B KPHUMiHAJIFHO-TIPABOBOMY TOPSIIKY, OIIEPAaTHBHO MOXYThH
OyTH 3a3majerigp BUBEICHI 3 00Iry Ta IOHOBJCHI B iHINOI (1HIIUX, y TOMY
9HCIT | HOBOCTBOPEHHX) IOPHANIHOT 0CO0H .

3niificHIOIOYM TOPIBHSUIBHUN aHam3 mTpady SK BHAY KPHUMIHAIBHOTO
MOKAapaHHA 1 K 3aX0Ay KPHMIHAJIBHO-IIPABOBOTO XapakTepy, IO 3acTOCO-
BYETHCS JI0 IOPUIMYHUX 0Ci0, Ha NyMKY A.M. SIeHKo, MOKHa «IPOLTIOCTpY-
Baru cneuudiky OCTaHHBOTO: BiH HE TATHE CyAMMOCTI, nudepeHuiiioBaHo
MOXe He nepeOyBaTH B NpsAMIH 3aIeKHOCTI BiJ] PO3Mipy MalHOBOI IIKOJIH,
3aB/IaHO1 YIIOBHOBa)KEHOIO 0COOOI0 FOPUAMYHOI 0COOH, IO SIKOT 3aCTOCOBYIOTH
3aX0[JM KPHUMIHAJILHO-IIPaBOBOro Xapakrepy. Kpim Toro, Hecruiara mrpady
SIK BUJIy TIOKapaHHsS TATHE 3a CO0OI0 HOro 3aMiHy 3aJIe)KHO BiJl PO3MIpy
MOKapaHHsIM Y BHJI TPOMAJICHKUX ab0 BHUINPaBHUX PodiT abo m0o30aBIeHHIM
BOJI, IPUYOMY 3 MOXKIIMBICTIO IEPEepaxyHKy 3a TSDKKICTIO KPHMiHAaJBHOTO
npaBoropymreHas (4. 5 cr. 53 KK Vkpaian). HaromicTs 3aMina mrpady sk
3aX0/ly KPHMiHAJBFHO-TIPAaBOBOTO XapakTepy Woao ropuamdHoi ocobu KK
He mepen0adeHa, TOOTO 3a HEMOXIIMBOCTI aHANOTii 3aKOHy, TapaHTiH
OIIEPAaTHBHOTO BHKOHAHHS IOPHAWYHOIO OCOOOK HAKIIAJCHOI CAHKIII HUHI

*® Kpuminanenuii xomexc VYkpainm : 3akon VYkpaimu Bin 05.04.2001 p.
Ne 2341-III. URL: https://zakon.rada.gov.ua/laws/show/2341-14#n3028.

¥ Cormivenxo B.C. IOpumuusa ocofa sk Cy6’eKT KpUMiHAIbHOI
BIAMOBIAANBHOCTI : aBTOped. Iuc. ... KaHz. ropu. Hayk. Kuis, 2013. C. 10.
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3aKOHOJIABIIEM HE pO3pO0IIEHO, IO ICTOTHO 3HMKYE KOMIICHCAIIIHHY 31aTHICTh
JIAHOTO 3aXO/Ty HA MPAKTHI» .

Haii0inpir  3acTOCOBYBaHMM  BWJIOM ~ KPHUMIHAJIBHOI'O  IIOKapaHHs
32 BUNHEHHS] KOPYIIIHHOTO IPaBOMOPYIIEHHS CY0’€KTOM KpUMIiHAIBHOI
BianoBinansHOCTI (PiznuHOl 0cobm) € mrpad sIK OCHOBHE abo I0AaTKOBE
nokapaHHs. BinmoBinHo, Ha Hamly JAyMKY, 32 BUMHEHHS YHOBHOB2)KEHOIO
0oco00I0 BiJ iMEHI Ta B IHTepecax OPHAMYHOI 0OCOOM KOPYMIIHHOTO
MPaBOIOPYIICHHA a00 He3abe3NeueHHs BHUKOHAHHA IOKIAJCHMX Ha il
YIIOBHOBa)KEHY 0c00y 3aKOHOM a00 yCTaHOBUYMMHM JOKYMEHTaMH IOPUANIHOT
ocoOu 000B’S3KIB 100 BXKHUTTS 3aXOiB i3 3aM00IraHHsI KOPYIIii JOMITEHO
3aCTOCOBYBaTH TaKMH 3axiJl KpPHUMIiHAJILHO-TIPABOBOTO XapakTepy M0
IOPUINYHOI 0co0H, sK mTpad. Xoda mTpad OO0 IOPUINIHOI 0COOH HE €
KPUMIHAJIBHAM TTOKapaHHSAM 1 HE BUKOHYE TIOCTaBJIEHY METY, IepenoadeHy
4. 2 c1. 50 KK Ykpainu. Bi# He 3M0ke BIUIMHYTH Ha FOPUAUYHY OCOO0Y, HE
BUIIPaBUTh 1 HE B 3MO3i 3al00IrTH BYMHEHHIO HOBUX KpPUMiHAIBHHX
MPaBOIOPYILIEHb. 3 OIJIAAy Ha 1€ 3aCTOCyBaHHs IITpady SK BHIY 3aXOIy
KPUMiHaJIbHO-IIPABOBOTO XapaKTepy 100 IOPUINYHOT 0COOH 3a KOPYIIiiHHI
NPaBOIOPYILIEHHsT 200 MOpYyIIEHHsT 000B’SI3KIB y 3amo0iraHHi Kopymuii Mae
KOMIIEHCaliiiHi  (BIZHOBIIOBaJIbHI) Ta  mpeBeHTMBHI  mimi. Orxe,
3aCTOCYBaHHS WTpady 10 IOPUIMYHOI OCOOM 3aBXXAW € BUTIIHUM JUIS
JIep>KaBHOTO OIOJKETY, OCKUIBKH TYT BHOCATBCS JIOCUTH 3HAUHI CyMH.

HacTymHuM  OCHOBHMM  BHMIOM  3aXOJAiB  KPHUMIHAJIBHO-IIPABOBOTO
XapakTepy WOIOAO0 IOPHAMYHUX OCI0 € JKBiJamis IOPHIUYHOI OCOOH.
BimnmosimHo 10 cr. 96-9 KK Vkpainm mikBijgamis FOPUANIHOT ocoOu
3aCTOCOBYETHCS CYJIOM Y pa3i BUMHEHHS i1 YIIOBHOBAXXEHOIO 0CO00I0 OYIb-
AKOTO 13 KpUMiHAJIFHUX IPaBOIIOPYIIEHB, ependadenux ctarramu 109, 110,
111-1, 113, 146, 147, 152-156-1, 160, 209, 255, 258-258-6, 260, 262, 306,
436, 436-1, 437, 438, 442, 444, 447 KK VYkpainu. AHamizoBaHa CTaTTs
3a3Haia 3MiH npotaroM 2018-2023 pokiB y 9acTHHI BHECEHHS JONOBHEHb Ta
KpUMiHai3aIii CKIaliB KPpUMIHAIBHUX TNPABOTOPYIIEHb, SKi BUWHSIIOTHCS
YIIOBHOBa)KEHOIO 0c000I0 Bif iMeHi abo B iHTepecax IOPUAMYHOI 0coOH i
BU3HAYAIOTh IIiJICTABY 3aCTOCYBaHHS 3aXOMiB KPHUMiHaJIbHO-IIPaBOBOTO
XapakTepy LIOA0 FOPUINYHHUX OcCi0. Y mepelniky CKIaiB IpaBONOpYLIEHb
MICTSATBCS JISIHHS, SIKI € TSXKKHMH Ta OCOOJIMBO TSDKKUMH 3JI0YMHAMHU NIPOTH
OCHOB HAIllOHAJIbHOT O€3MeKH, BOJI, YeCTi, TIHOCTi, CTaTeBOI CBOOOIU Ta
CTaTeBOl HEJOTOPKAHHOCTI, TPOMAJICHKOI O€3MeKH, MUPY, OE3INeKH JII0ICTBA
Ta MDKHApOAHOTO TIPABONOPANKY, aje HEMae >KOJHOTO KOPYMIIHHOTO

40 dmenxo AM. IlItpad i xonbickamis MmaiiHa fK NOKAPAHHA Ta 3aXOMH
KPUMIHAJIBHO-IIPABOBOTO XapakTepy IIOAO0 IOpHAMYIHUX ocib. [lorimuxa 6 cgepi
b6opomvbu 30 3n0uunHicmio : Matepianm MiKHapoIHOI HAyKOBO-IPaKTHIHOI
koH(epeHtii, M. IBano-®Ppankiscrk, 810 gepsrst 2017 p. IBano-Dpankiserk, 2017.
C. 123-126.

302



KpUMiHAJBHOTO MpaBomnopymeHHs. JlomiapHo Oyio O JOMOBHUTH TEpeITikK
CKJIaJIiB KPUMiHAJIbHUX MPABONOPYILEHB, SIKI JaBajl O MOXKIIUBICTh 3aCTOCY-
BaHHS JIKBiJaNii 3a BYMHEHHS YIOBHOBAXCHOK 0CO00I0 KOPYIIIIHHUX
NPaBOIOPYILEHb.

JlikBinamiss ropuauuHOi 0COOM € HAHOIUIBII CYBOPHUM BHIOM 3aXOJiB
KPUMiHaJIbHO-IIPAaBOBOTO XapakTepy, OCKUIbKM BOHa Iepeadadyae IOBHE
NIPUIIMHEHHS ICHYBaHHS MiANPHEMCTBA, YCTAHOBU YM Opraizaiii. € nymkw,
0 aJbTEPHATHBOIO JKBigamii mMae OyTH THMYacoBa peopraHi3amis, M0
OOTPYHTOBY€ETHCSI BCTAHOBJICHHSAM KOHTPOJIO HaJ IOPUAHIHOIO 0c000i0 Oe3
iHimianii JikBigamiifHOI MpoLeAypH W MpU3HAYSHHS JIKBIigaTOpa, OJHAK AOCI
1 i1est IMIUIEMEHTALT He 3HANMIIUIAa CBOTO BTIICHHS.

BimnoigHo nmo 3akony Ykpainu «[Ipo BiANOBiZanbHICTE FOPUAMIHHX
oci0 3a BUMHEHHS KOPYNIIHHUX MPaBONOPYIICHBY» JIKBIgAIlisl FOPUIMIHOI
0co0u 3IMCHIOETBCS B MOPSIIKY, NependadeHoMy 3akoHoM Ykpainu «IIpo
JIEpXKABHY PEECTPALIII0 IOPUIHYHUX OCIO Ta (Pi3MYHHUX OCIO — MiAIPHEMIIIBY
(a. 2 cr. 7)*. 3 orsny Ha 1€ BApTO MOrOAMTHCH i3 MPONO3HIIAME HAYKOB-
1B, IO JIKBIALis IOPUANYHOI 0COOM MOBUHHA 3J1HCHIOBATUCS BiJIIOBiTHO
JI0 HOPM LHMBUIBHOTO Ta TOCHOAAPCHKOrO 3aKOHOAABCTBA, IO JIO3BOJIUTH
3a0e3MeunTH BIIIOBIAHUI MEXaHi3M IIPOBEJCHHS TaKOTo 3aX0Jy 1 He Topy-
IIyBaTUME TPaB IOPUINIHOI 0Co0H.

Takox mpoOIeMOI0 € 3aCTOCYBAaHHS ITOBHOI JKBimamii :opuaundHOi 0codn
Y pa3i BYMHEHHS YIIOBHOBaXEHOIO 0CO00I0 KPUMIHAIBHOTO TIPAaBONOPYIIICHHSI.
I[Ipy oMy TOTPIOHO BpaxOBYBATH CTYHiHb TSDKKOCTI BYMHEHOTO i
YIIOBHOBRKEHOIO 0COOO0I0 KPHMIHAIBFHOTO MPABOIIOPYIICHHS, €Tall peari3arii
3JI0YMHHOTO HaMipy, po3Mip 3aBJaHOi LIKOJAW YW OINEPATHUBHE BXXUTTS IOpU-
JIUYHOK0 OCOOOI0 3axXOMiB ISl 3amo0iraHHs KPHUMIHAJIBHOTO MPABOIIOPY-
IICHHSI, 1[0 HE BIIMOBIIAE 3araibHAM HOpMaM, repeadadeHnM y cT. 96-10 KK
VYkpainu, TOOTO mNpaBuUiIaM 3aCTOCYBaHHS JO HOPHIUYHHX OCI0 3axo0jiB
KpPHUMIHAJILHO-TIPABOBOTO XapakTepy. TyT mocrae MUTaHHS LIONO TOTO, YU
Oynu 00i3HaHI CITIBBJIACHUKH, aKLIOHEPH, 3aCHOBHHMKHU IIPO TE, IO YIOBHO-
Ba)KCHa 0co0a IOPHAMYHOI 0COOM BUMHMIIA KpHUMiHAJIbHE MPAaBONOPYIICHHS
B iHTEpecax 9M BiJl iMEHI IOpUANIHOI 0cOOH, 0 TOPYIIYE X MpaBa BIACHOCTI
Ta BOJIOJIHHS. AHaNI3 CyIOBOI NPAKTHUKH I10Ka3aB, L0 TAKUH BHA 3aXOXy
KpPHUMIHAJILHO-TIPABOBOTO  XapaKTepy HE 3acCTOCOBYBAaBCS [0 FOPHIMYHOI
0co0H, TOMy BUHHKAa€ HEOOXiJHICTh albTEPHATHUB TAKOTO 3aXO0Jy, HAIIPUKIIA
OOMEKCHHS MIATPUMKH 32 paxXyHOK IyOmiyHHX (iHAHCIB, OOMEKEHHS
3[iFICHeHHS MEeBHOI iSUIBHOCTI, peopraHi3ais HeBHUX BiLIiJICHb TOLIO.

4 IIpo BimNOBiNANBHICTG IOPUIMYHMX OCI0 33 BUMHEHHS KODYILiHHMX

IIpaBoONOpyIIeHb : 3akoH Ykpainm Bix 11 wepBHs 2009 poxy Ne 1507-VI. URL:
http://zakon3.rada.gov.ua/laws/show/1507-17.
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ikaBoro € mymkxa O.D. Ilacexkm, 1m0 miKBifamis IOPUANIHOI 0COOH
MOBHHHA 3aCTOCOBYBATHUCH CYJIOM JIMILIE y THX BHIIAJIKaX, KOJIH YIIOBHOBA)XEHA
0c00a BUMHMIIA TSDKKUH 200 0COOIMBO TSDKKHHN 3JI04MH, Ta MOJSITaTH Y IIPUMY-
COBOMY MpPUIMHEHHI MISUTbHOCTI IOPUAWYHOI OCOOM 3 HACTAHHSIM HACIIJKIB,
SKi Tepen0aveHi Hal[lOHAIBHUM 3aKOHOAABCTBOM. TakoXk y BHIAIKY, SKILO
CyA BH3HA€E, IO TSKKICTb BYMHEHOTO KPUMIHAJIBHOTO IPaBONOPYLICHHS
YHEMOJKITUBIIIOE ICHYBaHHSI Takol IOpUIMYHOI 0COOM, BiH NpuiiMae pillleHHs
mpo ii JKBi#amifo ab0 MOXJIMBICTH 3aCTOCYBAaHHS 3aXOAy KPHMiHAJIBHO-
IIPaBOBOrO XapakTepy JIHIIIE 10 Biyinenss ((biii) opummanoi ocodu .

Hogemnoro y mpoekti KpuminamesHOTO KOZEeKCy € HOpMa, sIKa BKAa3ye, IO
MY JTIKBiZAIii FOPUANIHOI OCOOHM CyI MO)KEe BHU3HATH HEIIACHUMH YTOMAM,
YKJIaeHl TaKO IOPHINYHOI0 0c000I0, y 3B’SA3KY 31 3JI0OYMHOM, BYMHECHUM
Bix ii iMeHi Ta B 1i iHTepecax abo B iHTepecax ii acormiiioBaHOi 0coOH
YIIOBHOBaXXEHOIO0 0c00010. [linTpuMyeMo Taky HOBENy, OCKUIBKH YKJIaaeHi
yroam, sKi cynepedarb 3aKOHONABCTBY, y 3B’A3KYy 3 BYMHECHHSIM
KPUMIiHaJILHOTO IPaBOMOPYIIEHHS BiJ iMeHi abo B iHTepecax HOPHIMYHOT
0CcO0M HE MOXKYTh BU3HAYATUCH MPABOMIPHUMH Ta IMiISTaTH BUKOHAHHIO.

IMoromxyeMoch i3 HayKOBOIO CHUIBHOTOIO, IO 3aCTOCYBaHHS TaKOIo
3aX0/ly KPUMIHAJIbHO-IIPABOBOTO XapakTepy, K JIKBIAALis FOPUIUYHOT
0co0u, TIOBHHHO OYTH JIMIIIE y BUKJIIOYHUX BHMAJIKaX 1 3 ypaXyBaHHIM yCixX
iHTEpeciB CITIBBIACHUKIB, 3aCHOBHHUKIB, aKI[IOHEPIiB Ta 3aIlikKaBICHHUX OCiO.
Taxwuii 3axiJ He TOBUHEH HOPYIIYBaTH MpaBa BKa3aHUX 0Ci0, IO 1MOB’A3aHO
3 TXHBOIO MiANPUEMHUIIBKOIO AISUTBHICTIO, TIPABOM BJIACHOCTI, OTPHMAaHHAM
JineH3iil Tomo, TOMY BCTAHOBJICHHS BHWHH YIOBHOB&KEHOI ocoOm, sKka
BUMHHWJIA KpUMIHAJbHE TPaBONOpPYLICHHS Bix iMeHI Ta B iHTepecax
IopuaMdHOI 0coOn abo He 3abe3meumna BUKOHAHHS TOKJIAJEHUX Ha Hel
00OB’SI3KIB  LIOAO0 BXHTTA 3aXOJIB i3 3amoOiraHHs KOPYIMIii, MOBHHHO
CHIBBITHOCHTh 13 OOI3HAHICTIO 3alliKaBJIEHUX OCI0 MO0 BUYHMHEHHX
KPUMiHaJIbHUX IPABONOPYILIECHb.

BiamosigHo m0 ct. 96-8 KK VYkpainu ogHuM i3 3ax0JliB KpUMiHAIBHO-
MIPABOBOTO XapakTepy M0N0 IOPUIUYHUX 0ci0 € koH(ickamis MaitHa. Bona
MOXE 3aCTOCOBYBATHCH JIMIIE Ha JOJATOK JO OCHOBHOTO 3aXOIy
KPUMiHaJIBLHO-IIPABOBOTO XapaKTepy 1100 IOPUANYHHX OCi0.

AmHamizyroun k KoH(icKamito, mo BHUIUIHBae i3 BuMor cr. 96-8 KK
VYkpainu, 3a3HaYMMO, II0 BOHA TOJIATAE Y NPHUMYCOBOMY O€30IUIaTHOMY
BWJIyYEHHI Y BIIACHICTH JIep>KaBU MaifHa IOpPUANYHOI 0COOH 1 3aCTOCOBYETHCS
cymoM y pasi mikBigamii ropunndHoi ocodm 3rigHo 3 KK Vkpainum. Crig
mam’sITaTH, 10 JaHa CaHKIIis, 3 OJHOTO 00Ky, Ma€ BUKIIOYHO CYOCHTiapHUMA
010 JIIKBiaIlii XapakTep, a 3 iHIoro 00Ky, aOCOTIOTHO BU3SHAYEHUH.

42 Tlacexa O.@. 301 KPUMiHAILHO-IPABOBOIO XapakTepy MO0 FOPUIHIHHX
oci6: okpemi mpoOneMHi mmraHHA. Haykosutl sichux JIbi6cbko2o Oepiicagnozo
yHieepcumemy eHympiwinix cnpag. Ned 2014. C. 253-262.
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Y mpoekti KpuUMiHAIBHOTO KOJEKCY JEN0 iHAKIIEe TPaKTYETHCS
KoH(icKalisg MaifHa sSIK BUA 3aX0Jy KPUMiHaJIbHO-NIPABOBOTO XapaKTepy, LI0
Moxe OyTH 3acTOCOBaHMH N0 opuau4yHOi ocodu. Y cr. 3.11.7. 3a3HaveHo:
«KoHdickarist MaiiHa Ta BWIY4YEHHs pedi IOPUIMYHOI O0COOW IOJIraroTh y
IPUMYCOBOMY 0€30IIJIaTHOMY BHJIY4YEHHI 32 illleHHAM cyay 10 JlepxkaBHoro
(doHmy BIANIKOAYBaHHS LIKOJM TOTEPHUIMM Ipolield, MaiHOBHX IpaB Ta
IHIIOTO MaliHa, sike mepe0yBae y BIACHOCTI YW (PaKTUYHOMY BOJIOIIHHI
opunuaHOi ocobm abo ii acomifioBaHoi ocoOm, B iHTepecax KX OyJo
BUMHEHO 3/I0YHH yTIOBHOBAKEHOK 0CO60I0» .

VY HaykoBi# IiTepaTypi KpHMiHAJBHOTO TIpaBa TIOIIMUpPEHA JIyMKa, II0
KoH(ickaris MaliHa € O€30IUTaTHIM BIIYYEHHSM BCHOTO MaifHa ocoOu abo k
foro yacTuHM (TIOBHA I YacTKOBa KOH(ICKAIIiA), HA BIAMIHY BiJ] 3aCTOCYBaHHS
crarti 59 KK Vkpainm, mo MicTUTh Taky mudepeHIiamnito, ska nepeadavae,
10 CyZA 3000B’s3aHMI y BUPOLI BKa3aTw, sika caMe YacTHHA MaliHa Iijyisrae
koH(ickarii (BkazaBmu mepenik mpeamMeTiB). Ilo crocyeTbes koH(ickarii
MaliHa sK 3aX0/1y KpPUMiHaJbHO-TIPAaBOBOTO XapakTepy WIOAO IOPUIMYHUX
oci0, To BianowimHO 10 cr. 96-8 KK VYkpainu nependaueHo Juiie MnoBHY
KOH(icKaIiio MaiiHa opuaHuHoi ocodu*’. BBakaemo, 10 Take 3aKOHOJABUE
3aKpIIJICHHS JIMIIEe TMOBHOI KOH(ICKaIli MaiHa, M0 HAJCKHUTh FOPHIMYHIN
0co0i, TopyIrye KOHCTHTYLINHHI MPUHIMIN, a TAaKOXX IPaBO BIIACHOCTI Ta
KOPIIOpaTHBHI MTpaBa IOPHIUIHUX 0Ci0.

3.A. 3aruHei Tex 3BepTa€ yBary, 0 «3aKOHOJAaBYE 3aKPiIUICHHS JIMIIE
MOBHOI KOH(DicKamii moa0 OPHANYHUX O0Ci0 CyNmepeuuTds NUBLIEHOMY
Ta rocIoIapCbKOMY 3aKOHOJABCTBY Y KpaiHH, B SIKOMY BHU3HAUEHO 3arajbHUN
MOPSIIOK JTIKBiaMlii FOPUIUYHOI OCOOH, III0 MOXKE BiJOyBaTHCS i y pUMYCO-
BOMY MOPSIKY 3a pimeHHsM cyny (. 2 4. 1 cr. 110 LIK Ykpainu). MaiiHosi
npeTeH3ii  KPeauTopiB  3aJ0BOJILHAIOTBCS 3 MaiHa IOPUIMYHOI OCOOM.
VY IIK Vkpainu BU3HAYEHO YSProOBICTh 338/I0BOJICHHS BUMOT er)ZLl/ITOpiB>>45.

3rigno 3i cr. 112 1K VYxpainm B pasi JikBijgamii IiaTocripoOMOXKHOT
IOpUAMYHOI 0COOM BHMOTH T KPEOUTOPIB 3aJ0BOJIGHSIIOTBCS y TaKid
YeprOBOCTI:

4 TIpoexr KpuminansHoro xogekcy Ykpainu craHoM Ha 22 TpasHs 2023 poky
URL: https://newcriminalcode.org.ua/upload/media/2023/05/22/kontrolnyj-tekst-
proektu-kk-22-05-2023.pdf.

* Zarumeit 3.A. OcoGNMBOCTI 3aCTOCYBAHHS 3aXOiB KPHMiHATLHO-IPABOBOTO
xapakTepy Imono topuanunux oci6 3a KK Vkpainn. Kpuminansho-npagose
3abe3neuenns cmano2o po3eumky Yxpainu 6 ymoeax enobanizayii : marepiaiu
MDKHapOIHOI HayKOBO-TIPAKTHYHOI KoH(epeHmii, M. Xapkis, 12—13 sxostas 2017 p.
Xapkis : IIpaso, 2017. C. 181-184.

4> Barumeii 3.A. OCHOBHI HENONIKM HOPMOTBOPYOI TEXHIKM iHCTHMTYTY 3aCTOCY-
BaHHS 3aXOAIB KPHMIHAIBHO-TIPABOBOTO XapakTepy INOJ0 IOpHAMIHUX ocib. Haykosuil
uaconuc Hayionanenoi akademii npoxypamypu Vrpainu. Ne 4. 2017. C. 58-78.
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1) y mepury depry 3aJ0BOJIBHSIIOTHCS BHMOTH IIOJIO BiJIIIKOTyBaHHS
IIKO/IM, 3aBJaHOI KaJII[[TBOM, IHIIMM YIIKOJDKEHHSM 3/10pOB’sl a00 CMepTIO,
Ta BUMOTH KPEIUTOPiB, 3a0e31eueHi 3aCTaBOIO Y1 1HIIMM CIIOCO00M;

2) y Ipyry 4Yepry 3aJl0BOJIbHSIOTHCS BUMOTH IPALliBHHKIB, ITOB’s3aHI
3 TPYZIOBUMH BIJITHOCHHAMH, BUMOTH aBTOpPa MPO IUIATy 338 BHKOPHUCTAHHS
pe3ynbTaTy HOro iHTEeNeKTyalIbHOI, TBOPYOT NisUIBHOCTI;

3) y TpeTio uepry 3aJ0BOJBHAIOTHCS BHMOTH IIOJO TOJAATKIB, 300piB
(000B’I3KOBUX IIATEKIB);

4) y 4eTBepTY Yepry 3a10BONBHSIOTECS BCI iHII BUMOTH ™,

Mo cTocyeThCst 3aCTOCYBaHHS YacTKOBOI KOH(QICKaIlil, TO B CyIOBOMY
pilreHHi 000B’I3KOBO BU3HAYAETHCS YacTKa MaifHa, 0 Tisarae KoHdickarii.
Y 1poMy BHNAAKY 3asBISIOTECS BUMOTH YYacHHKIB HA MPOIMOPUIHHOMY
PiBHI IIIOJI0 TIOBEpHEHHS 1X MalfHa i3 0aJlaHCOBOI B MPUBATHY BIACHICTB, SIKIIO
iHIIe He rependavyeHo HAIIOHAIBHUM 3aKOHOJABCTBOM a0 yCTaHOBYMMH
JIOKyMEHTaMH IOpUINYHOT 0cO0H.

Omxe, NOTPiOCH pETENPHUM aHaNi3 1 BHECCHHS 3MiH JI0 HAIliOHAJIBHOTO
KPUMIHAJIBHOTO 3aKOHOABCTBA B YACTHHI 3aCTOCYBaHHS KOH(ICKAIl1 MaiiHa
SK 3aXOJly KPUMIHAJIBHO-IIPABOBOTO XapaKTepy INOJO FOPUIUYHHX OCi0.
HeoOxinHo mnepen0aynTu He JMIIe MOBHY KOH(ICKAlilo, a 1 YacTKOBY,
3a0e3neunTH MeXaHi3M BIUTYIeHHS MaiiHa Ta 3a0e3NeUeHHs ITpaBa BIaCHOCTI
0ci0, sIKi MalOTh BiTHOWICHHS 10 IOPUINIHOI 0COOH.

Sk yke 3a3HayaIOCs, HASBHICTH JIMIIIE TPHOX BU/IB 3aXO0/IiB KPAMiHAIHHO-
MPAaBOBOTO XapakTepy INOMO0 FOPHINYHHUX OCi0 Ha CHOTONHI € Iemo oOme-
JKCHOI0, TOMY TIPOTIOHYETBCS TIEpeNiK PO3MHpHUTH. Hampukmanm, y Oeskux
KpaiHax nepeadadeHo SIK 3axXiJ KPUMIHAIBHO-NIPABOBOIO XapakTepy IIO0J0
IOPUIMYHHX OCi0 3200pOHY Ha 3alHSATTS NEBHUMHU BUIIAMH MIIPHUEMHHULIBKOT
IisUTbHOCTI. JI0 3aKOHOaBYOr0 3aKPIIJICHHS IHCTUTYTY 3aX0/(iB KPUMiHAJIBLHO-
MPABOBOTO BIUIMBY OO0 IOPUAMYHUX OCIO iICHYBAJIM iHIIN CIPOOH BHECCHHS
3MiH, 30kpeMa 3akoH Ykpainu «[Ipo BHeCEHHs 3MiH JI0 JESKUX 3aKOHOJABUNX
akTiB YKpaiHH IIOJO 3aIpOBAPKCHHS 3aXOiB KPHMiHAJHHO-IIPABOBOTO
XapakTepy CTOCOBHO FOPHAMYHUX 0ci6» (Ne 2032), skuii He OyB NMpHHAHATHH
BepxoBHoto Pamoro YkpaiHu Ta mepembayaB Taky CaHKIIIO, SK 3a0OpoHa
Ha 3afHATTS TCBHAMH BHAAMH MiIIPUEMHHUIBKOI AisuTbHOCTI. OnmHAK mei
3akoH He HaOpaB YMHHOCTI, a BKa3zaHa 3a00pOHA BH3HAUCHHS HE 3HAWIILIA,
mo OyJ0 TIOB’S3aHO 3 THM, IO HOPMHM KPHMIHQJIBHOIO 3aKOHOJIABCTBA
nepeOyBalOTh B HHU3BKOMY B3a€EMO3B’S3KY 13 HOPMATHBHAMH aKTaMH
rocrnojapchKkoi misutbHOCTI. 1le Mu GauymMMo 1 ChOTOAHI ITij] Yac 3aCTOCYBaHHS
3aXOMIB KPUMiHAILHO-TIPABOBOTO XapakTepy IMON0 HOPUAWIHHUX OcCi0, Mo
notpeOye CyTTEBUX 3MiH, OCKUIbKA JIOCHTh 4YacTO IIpaBa Ta CBOOOIH

* IueineHuit xomexc Ykpaimm : 3akom Ykpaium Bix 16 ciums 2003 poky.
Ne 435-1V. URL: https://zakon.rada.gov.ua/laws/show/435-15#Text.
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MiMPUEMCTB, YCTaHOB, OpTaHi3allii BUKOPUCTOBYIOTHCS HE Ha KOPHUCTD
I0pUIMYHOT 0cOOH, BiZIOYBArOTHCS 3JIOBXKHMBAHHS YIIOBHOBOKEHUMH 0CO0AMH,
SIKI BUMHSIOTH KPUMiHAJIBbHI MPaBOMOPYILEHHS, 110 NPH3BOJIUTH 10 3aCTOCY-
BaHHS JI0 TaKUX 0CI0 3aX0/1iB KPUMIHAILHO-TIPABOBOTO XapaKTepy.

Takoi aymkn mnputpumyerscs 1 O.B. ITlomoBud, ska BBaxkae, IO
K aJlbTepHaTHBa 0 WTpady MOBHHHA 3aCTOCYBATHCh 3a00pOHa 3aiiMaThch
MEBHOIO AisuibHICTIO. [IpaBOOOMEXeHHs, sKi MOB’s3aHi 13 3a0OPOHOIO
3afHATTS TIEBHUM BHIOM IisUTBHOCTI, IOBMHHI Iepen0dadaTn OOMeKeHHS 5K
MAaifHOBOTO, Tak i oprasizamiiiHoro xapaktepy. lllo crocyeThcsi BU3HaueHHS
CTPOKY IT030aBJICHHS IOPUIMYHOI OCOOM NpaBa Ha 3alHATTS NEBHHM BHIOM
IUSUTBHOCTI, TO HEOOXITHO TaKOXK, K 1 M Yac BU3HAYCHHS po3Mipy mTpady,
BUXOJHTH i3 PO3MIpY HE3aKOHHO OJiepKaHOi HelPaBOMIPHOI BUTOIIH, a y pasi,
SKIIO TaKy BUTOAY He OyII0 OTpHUMaHO abo il po3Mip HEMOIKIIMBO OOYHCIIHTH,
3aJIS)KHO BiJl CTYIEHs TSHDKKOCTI KPUMIHAJIBHOTO MPABOIIOPYILEHHS, BUNHEHOTO
YIIOBHOBa)KEHOIO 0COO0I0 FOPHINYHOT 0cO0H

VY npoexrti KpuminanbHOTO Kojekey YKpaiHM IPONOHYEThCS 3aKOHOAABUO
PO3IIMPHUTH TEPEIIiK 3aX0/(iB KPUMiHAJIbHO-IPABOBOIO XapakTepy IOJ0 IOpH-
JMYHUX 0ci0. MOKHA MOTOJUTHCH 13 TAaKOIO TPOIO3HIIEI0, ale TaKi 3aXO0IH
(caHKIIi1) MOXYTh MICTHTHCH 1 B IHIITMX Tay3sX 3aKOHOJABCTBA, M0 JI03BOJIUThH
YHUKHYTH Tpo0JieM iX 3aCTOCYBaHHS, a TaKOX CIIPOCTUTH MPOLEAYPY Mpore-
CyaJlbHOTO BHKOHaHHS. Taki caHKIii MOXyTh OyTH IOB’s3aHi i3 3a00pOHOIO
YKJIaJaTH IIeBHI IPaBOYMHH, KOHTPAKTH Ha IIEBHUH CTPOK, 3a0OPOHOIO
BUITYCKY NIEBHUX LIHHUX TamiepiB, 0OMEKeHHS IpaBa Ha OTPUMAaHH JIICH3iH,
cyocuaiit, mimer tomo. Hampukian, y cr. 3.11.5 mpoekty KpuminamsHOTO
KOJIEKCY Tepen0aueHo, M0 «0OMEXKEHHS MiITPUMKHU FOPUIMIHOI 0co0H 3a pa-
XYHOK IyOJiYHUX (iHAHCIB mojsirae B: 1) aHyJrOBaHHI HagaHMX FOPUANYHIN
0c001 paHillle MiTbr, CyOCHIIH, KPEOUTIB, MOJATKOBHX IMEpeBar, KBOT Ta Ipe-
(epeHwiit, s ofepKaHHs SKUX, 32 JJONOMOTOI0 SKUX a00 3 BUKOPUCTaHHAM
SIKUX YIIOBHOB)KEHOIO 0C000I0 0yJ10 BUMHEHO 3JI0YHH Bijl IMEHI Ta B iHTEpecax
1opunyHOi ocobu abo B iHTepecax I acomiiioBaHol ocoOu; 2) 3a00poHi Ha
CTPOK Bil OZHOTO POKY IO II'SITH POKIiB OTPUMYBATH HOBI IUIBTH, CYOCHIII,

. .. 48
KpEeAnTH, IMOAATKOBI IEPEBAr', KBOTH Ta Hpeq)epeHun» .

Y Tlomosra  O.B.  3axomm KPUMIiHAJILHO-TIPABOBOTO  XapakTepy, IO
3aCTOCOBYIOTBCS JI0 IOPHOWYHUX OCi0: TpoOIeMH 3acTOCYBaHHS Ta [UIIXH
ynockoHaneHHs. Haykosuii gicnux Midcnapoonozo eymanimaphoeo yHigepcumemy.
Cepis «FOpucnpyoenyisy. 2015. Ne 18. T. 2. C. 96-99.

¥ poexr KpuminansHoro xogekcy Ykpainu craom Ha 22 tpaas 2023 poky.
URL: https://newcriminalcode.org.ua/upload/media/2023/05/22/kontrolnyj-tekst-
proektu-kk-22-05-2023.pdf.
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Omxe, nudepeHiamis 3axoAiB KPHUMiHAIHHO-TIPABOBOTO XapaKTepy
10/I0 IOPUIMYHKX 0ci0, ska 3akpimiena y cr. 96-6 KK Ykpainu, micturh
BUYEPITHUHI IX MEpelIiK, [0 MpeJCTaBIeHNH TphoMa 3axoaaMu — mTpadom,
KoH(ICKalli€l0 MaliHa Ta JIKBiJalli€ro MOpUIMYHOT ocodu. BiamosinHo
210 ostokeHb 4. 2 c1. 96-6 KK Vkpaiuum mTpad Ta nikBimamis MoOXyTb
3aCTOCOBYBATHCS JIMIIIE SIK OCHOBHI 3aX0J¥ KPUMIHAIBEHO-TIPABOBOTO XapaK-
Tepy, a KoHickalis MaifHa juiie sK noxaTkoBuil. Ha mingcraBi aHamisy
HAayKOBHX JIOCIIiKEHb Ta NPOoeKTy KpHMiHAIBHOIO KOJEKCY BCTaHOBIICHO,
o icHye HEOOXiTHICTh PO3IMIMPEHHS BHIIB 3aXOIiB KPHUMIHAIBHO-TIPABO-
BOTO XapakTepy MIOAO IOPUANYHHX oci0. PosmmpeHHs Ta mependadeHHS
HOBHMX BHJIB 3aXOiB HO3BOJUTH OO’€KTHBHO Ta CBOEYACHO pearyBaTH
JieprKaBi Ha PiI3HOMAHITHI MPOSBU KOPIOPATUBHOI 3TOYMHHOCTI Ha TIPAKTHIII.
Otxe, TOUUIBHO MPOBECTH KOMIUICKCHHN Neperis] HOBOT CHCTEMHU 3aXO[iB,
1100 BOHM BUKOHYBaJIM He juuie mrpadHy (QyHKLiI0, a i KOOPAHHYIOUY
(GYHKIII0, OCKUIPKM JIMIIE MaTepiajibHUH EKBIBAJICHT CaHKIIH He MOXe
MoTIepeKYBaTH MOAAJbII KPUMiHAJBHI IPaBOMOPYIIEHHS B iHTEpecax
topuandHux oci6. [Ipobnema pedopmyBaHHS CUCTEMH 3aXOIiB KpHUMi-
HaJIbHO-TIPABOBOT'0 XapakKTepy II0J10 IOPUANYHUX OCI0 € aKTyalIbHOIO.

BUCHOBKH

BripoBapkeHHST IHCTHTYTY 3aXO[iB KPHMiHAJIBHO-IIPABOBOTO XapakTepy
010 IOPUAMYHUX OCI0 10 HamiOHAIBFHOTO 3aKOHOAABCTBA BHKIIMKAaHE
BUKOHAHHAM YKpaiHOIO HU3KM MIKHApOJHO-TIIPAaBOBHX 3000B’S3aHb SIK
(OopMH TOTOBHOCTI IO TPAaHCHALIOHAIHHOTO CIIBPOOITHUIITBA B Taly3sX
MPOTHIl KOPYMIii, BIAMUBAaHHIO TOXOMIB, (piHAHCYBaHHIO MIKHApOJHOTO W
PETiOHANIBHOTO TEePOPU3MY, KiOEp3JIOUMHHOCTI U 3abe3nedyeHHsi iHpopMa-
iHOT, BIHCHKOBOI 1 HAITIOHATLHOT O€3MEeKH JIepKaB.

CporofHi Tepes HaIiOHAJTbHUM 3aKOHOAABIEM IIOCTa€ MUTAHHS MIOA0
pedopMyBaHHS IHCTUTYTY 3aXO0JiB KpUMiHAILHO-TIPABOBOTO XapakKTepy MO0
IOPUINIHAX OCi0, SIKU OM BiJIOBiJIaB €BPOIEHCHKUM CTaHIApTaM KOHBEH-
IIHUX MOJENeH MPOTHIl TPAHCHAIIOHANBHIA KOPIOPATHBHIN 3JI0YUHHOCTI,
IO TIOB’SI3aHO 13 MpOsIBAMM KOpyIHIii, (iHAHCYBaHHSIM TEpOpU3MY, IpoIia-
TaHJIOK BIMHHM, PO3MOBCIOKCHHAM 30poi Tomo. KpiM Toro, HeoOXigHO Ha
3aKOHO/IABUOMY DIBHI TPUBECTH Yy BIANOBIIHICTH IHCTHUTYT 3axOJiB
KpPHUMIHAJIbHO-TIPABOBOTO XapakTepy 3 IHIIUMH IOJOKEHHSIMH 3aKOHY IIPO
KpPHUMIHaJIbHY BiJNIOBIJIBHICTh Ta HOPMAaTHUBHO-IIPABOBUMHU aKTaMH, TOMY
BUPIMICHHS TAaKUX MTUTaHh HA 3aKOHOJIaBUOMY PiBHI 1aCTh 3MOTY 3a0€3IeUnTH
MpOLIeCYaIbHAN MEXaHi3M He JIIIIe TPOTHIIl KOPYIIIIHHNAM, KOPIIOPATHBHAM
MPaBOTIOPYIICHHSM, a H TapaHTyBaTH JOTPHMAaHHS NpaB Ta CBOOO[ JIIOAWHU
3aBISIKM MIDKHAPOAHOMY CIIBPOOITHHUIITBY.

308



JITEPATYPA

1. bamra I.I. Po3po0ieHHss Ta BIPOBaPKCHHS CHUCTEMH 3aXOiB BHSB-
JeHHA Ta 3amo0iraHHs Kopymmii. AxmyanbHi npobremu  GIMUUSHAHOL
ropucnpyoenyii. 2019. Ne 6. C. 121-123.

2. Bosmoxk A.A. KopynmiifHi KpuMiHamBHI  MPaBOMOPYIIEHHS:
KOHIIETITyaJbHI MpOOJeMH B KOHTEKCTI pedopMyBaHHS KpPHUMiHAIBHOTO
3aKOHOJMABCcTBA Ykpaiuu. [Opuouunuii uaconuc Hayionanvnoi axademii
enympiwnix cnpas. 2020. Ne 2 (20). C. 21-32.

3. Tonuap T.O. 3axoaM KpUMIHAIBHO-TIIPABOBOTO XapakTepy MIO/I0
IOpUAMYHUX 0ci0 3a ynHHMM KpuMmiHaibHUM KopekcoM Ykpainu. [Ipagsosa
deparcasa. 2014, Ne 17. C. 77.

4. JlepxaBHa aHTHUKOpymuiiHa mnporpama Ha 2023-2025 p. URL:
https://zakononline.com.ua/documents/show/516211  725692#n32.

5. 3armueit 3.A. OCHOBHI HEHOJIKA HOPMOTBOPYOI TEXHIKH IHCTUTYTY
3aCTOCYBaHHS 3aXO0JlIB KPIMiHAIFHO-TIPABOBOT'O XapaKTepy 00 IOPHIMIHNX
ocib. Hayxosuii uaconuc Hayionanwuoi akademii npoxypamypu Yxpainu.
2017. Ne 4. C. 58-78.

6. 3aruneit 3.A. OcoOJMBOCTI 3aCTOCYBaHHSI 3aXOJIB KPHUMiHAJIbHO-
IIPaBOBOTrO XapakTepy oo opuanuaux ocid 3a KK Ykpainu. Kpuminansno-
npagoge 3abesnedeHtss cmanoco po3eumxy Ykpainu 6 ymoeax enobanizayii :
Marepiaju MDKHApOJHOT HayKOBO-IPAKTUYHOI KoH(epeHlii, M. Xapkis,
12—-13 >xoBTH 2017p.). Xapkis : Ilpaso, 2017. C. 181-184.

7. 3arumeit 3.A., I'magyn O.3. He3zabe3neueHHs BUKOHAHHS OOOB’SI3KiB
010 3amo0iraHHs KOPYIIi SAK MiJcTaBa JJIsI 3aCTOCYBAHHS O FOPHIUYHOI
0co0u 3aX0[IiB KPUMIHATEHO-TIPABOBOTO XapaKTepy. BiCHUK KpumiHono2iuHoi
acoyiayii Ykpainu. 2018. Ne 2 (19). C. 46-57.

8. Ilpo Gopote0y 3 TepopuzmoM : 3akoH Ykpainu Bix 20 6epesnst 2003 po-
Ky Ne 638-IV. URL: https://zakon.rada.gov.ua/laws/show/638-15#Text.

9. Ilpo BiANOBiAANBHICTH IOPUAMYHNX OCIO 32 BUMHEHHS KOPYMLIHHHX
MpaBornopyiieHs : 3akoH Ykpainu Big 11 ugepBHsa 2009 poky Ne 1507-VI.
URL.: http://zakon3.rada.gov.ua/laws/show/1507-17.

10. TIpo BHeceHHs 3miH m0 KpuminampHOro Ta KpuminaisHOTO TpO-
[IECYaTbHOTO KOJEKCIB YKpaiHH MI0A0 3a0e3redeHHs] MPOTHIil HECaHKIio-
HOBAaHOMY TIOIIMPEHHIO iH(pOpMaIlii PO HampaBJIeHHs, MepeMilIeHHs 30poi,
030poeHHS Ta OOHOBMX mpumaciB B YKpaiHy, pyX, MepemimieHHs abo
po3mimieHHs 30pOMHMX CHI YKpaiHM YW IHIIMX YTBOPEHHX BiJIIOBITHO
JI0 3aKOHIB YKpaiHH BilicbKOBUX (POPMYBaHb, BINHEHOMY B YMOBaX BOEHHOTO
abo HaJ3BHYAWHOTO CTaHy : 3akoH Ykpainu Big 24 Oepesns 2022 poky
Ne 2160-IX URL: https://zakon.rada.gov.ua/laws/show/2160-20#Text.

11. TIpo BHECEHHS 3MiH JO JIESIKMX 3aKOHOJABYMX aKTiB YKpaiHH MIOA0
immemenTanii Konsenmii Pagn €Bpomu npo 3aXucT OiTed Bin ceKkcyaabHOI
eKCIUTyaTallii Ta CeKcyalbHOTOo HacwibcTBa (JIaHApPOTCHKOI KOHBEHIIII) :

309



3akoH VYkpaimm Big 18 motoro 2021 poky Ne 1256-1X. URL:
https://zakon.rada.gov.ua/laws/show/1256-20#n9.

12. TIpo 3amoGiranus kopynuii : 3akoH VYkpaium Bin 14 KOBTHA
2014 poxy Ne 1700-VII. URL: https://zakon.rada.gov.ua/laws/show/1700-
18#Text.

13. IIpo 3amobiranHs Ta MPOTHIIO Jeranizamii (BiAMUBaHHIO) TOXO/IIB,
oJIep)KaHUX 3JIOYMHHHMM LUIIXOM, (DiHAHCYBaHHS Tepopu3My Ta (iHaHCY-
BaHHS PO3MOBCIOKEHHS 30p0i MAacOBOTO 3HUINCHHA : 3aKOH YKpaiHH Bix
6 rpymas 2019 poxy Ne 361-IX. URL: https://zakon.rada.gov.ua/laws/show/
361-20#n860.

14. Kummmk H.B. FOpunnana ocoba sik cy0’€KT KOpYHIIHHOTO 3I0YHHY.
E€sponeiicoki nepcnexmueu. 2014. Ne 13. C. 132-136.

15. KonmBenniss Opranizanii O06’egmanmx Hamiit npotun xopymii.
URL: https://zakon.rada.gov.ua/laws/show/995 c16#Text.

16. KonBenuiss Paam €Bponu mpo BIIMHBaHHS, IOIIYK, apemT Ta
KOH(ICKaIil0  JOXOJIB, OJEpKaHWX 3MOYMHHUM  mniaxom. URL:
https://zakon.rada.gov.ua/laws/show/994 948#Text.

17. Kpmwxkanocbkuit M.B. 3axonu KpUMiHaIBHO-TIPABOBOTO XapaKTepy
00 FOPUAMYHKUX OCIO: CYTHICTH i dopmu : auc. ... A-pa digoc. : 081 ;
MBC Vkpainu, XapKiBCbKU HaliOHANBHUHA YHIBEPCUTET BHYTPIMIHIX
copas. Xapkis, 2020. C. 40.

18. KpumiHaipHa KOHBEHIIst mpo OopoTredy 3 kopymmiero. URL:
https://zakon.rada.gov.ua/laws/show/994 101#Text.

19. KpuminansHuii kogekc Ykpainu : 3akoH Ykpainu Bix 05.04.2001 p.
No 2341-I11. URL: https://zakon.rada.gov.ua/laws/show/2341-14#n3028.

20. HaykoBo-mpakTHYHHH KOMEHTap 10 KpHMiHAIbHOTO KOAEKCY
VYkpainu / 3a pen. M.I. Mensauka, M.I. XaBpontoka. Kuis : B]l «/lakop,
2018. C. 294.

21. Hikipoposa T.I. Teopis i mpakThka 3aCTOCYBaHHS 3aXOJiB KPHMi-
HAJBHO-TIPABOBOTO XapakTepy : HaBUAIBHUN TOCIOHWK. XMETbHUILKHN :
XMeIbHULBKUH YHIBEPCUTET YIpaBiiHHS Ta npasa iMeHi JleoHina KO3pkoBa,
2020. C. 149-150.

22. Opnosceka H. Ilpo Mopens KpHUMiHAJIBHO-IIPABOBOTO  BILTUBY
Ha IopuaAnYHYy 0c00y. FOpuouunui gicnux. 2014. Ne 2. C. 125-130.

23. TMaceka O.®. 3axoau  KPUMIHATBHO-NPABOBOTO  XapaKTepy
IIOJI0 IOPUAMYHUX OCi0: OKpeMi NpoOJeMHI THUTaHHSA. Haykosuil GiCHUK
Jlvsiscvko2o Oeporcagnoeo yuigepcumemy eHympiwnix cnpas. 2014. Ne 4.
C. 253-262.

24. TlomoBmu O.B. 3axoan KpWUMiHATBHO-TIPABOBOTO XapakTepy, IO
3aCTOCOBYIOTHCSI IO IOPHAMYHHUX OCi0: TpoOeMu 3aCTOCYBaHHS Ta HUISTXH
ynockoHaneHHs. Hayxosuii  gicnux — Midchapoonozo — cymanimaprozo
yuigepcumemy. Cepisn «IOpucnpyoenyiny. 2015. Ne 18. T. 2. C. 96-99.

310



25. Tlpo BHECeHHS 3MiH JIO JAESIKUX 3aKOHOJABYMX aKTiB YKpaiHu
y cdepi aepkaBHOI aHTHUKOPYILIHHOI HMOJNITHKH Y 3B 53Ky 3 BUKOHAHHSIM
[Mnany niii moxo nidepanizanii €BponelicbkiM CoI030M Bi30BOTO PEXUMY
it Ykpainn @ 3akoH Ykpainm Bin 13.05.2014 poxy Ne 1261-VIIL
URL: https://zakon.rada.gov.ua/laws/show/1261-18.

26. IIpo BHeceHHs 3MiH /IO JIEIKHUX 3aKOHOJABYMX aKTiB YKpaiHU II0J0
BuKoHaHHs [Inany niit mozno nidepanizanii €BponericekuM Cor030M Bi30BOTO
peXuUMy UII YKpaiHH CTOCOBHO BiAIOBINAaJBHOCTI IOPUANYHUX OCi0 : 3akoH
Vxpaiau Bix 23.05.2013 p. Ne 314-VII. URL: http://zakon.rada.gov.ua/laws/
show/314-18.

27. TIpo 3abe3neueHHS MMpaB i CBOOO TPOMASIH Ta MIPABOBUH peXUM Ha
THMYacOBO OKYIOBaHIN TepuTopii Ykpainu : 3akoH Ykpainu Bix 15.04.2014
poky Ne 1207-VIIL. URL: https://zakon.rada.gov.ua/laws/show/1207-18.

28. IIposoropos O.I1. IIpaBoBa mpupona 3axoiB KpHUMiHAJILHO-IIPABO-
BOIO XapakTepy IIOJO IOPHAMYHHX OCi0 3a 3aKOHOJABCTBOM YKpaiHH.
Cyoosa anenayisa. 2017. Ne 3. C. 36-47.

29. Tlpoext KpuminanbHOro Komekcy YKpaiHM cTaHOM Ha 22 TpaBHs
2023 poky. URL: https://newcriminalcode.org.ua/upload/media/2023/05/
22/kontrolnyj-tekst-proektu-kk-22-05-2023.pdf.

30. Cotnivenko B.C. IOpuamyna ocoba sk cy0’e€KT KpHMiHAIBHOT
BiJINOBITAILHOCTI : aBTOpEd. IHC. ... KaH.I. Fopua. Hayk. Kuis, 2013. C. 10.

31. Craniu B.C. Kpuminaneauii xonekc ®panmysskoi PecmyOmixu /
3a pea. B.JI. MenuuHcekoro ; nep. Ha ykp. moBy K.I. Masypenko. KuiB :
OBK, 2017. C. 44-45.

32. XaputonoB C.O. 3axoau KpUMiHAIBHO-TIPABOBOTO XapaKTepy MO0
IOPUINYHUX 0Ci0 B cHCTeMi KPHMiHAIBHOTO 3aKOHOAaBcTBa Ykpainn. URL:
http://dspace.nulau.edu.ua:8088/bitstream/123456789/6307/1/Haritonov_
145 147.

33. HuBinpHui KOneke YKpainu : 3akoH Ykpainu Big 16 ciuas 2003 poky
No 435-1V. URL: https://zakon.rada.gov.ua/laws/show/435-15#Text.

34. Slmenko A.M. rpad i koHdickamis MaliHa K MOKapaHHS Ta 3aX0/11
KpPHUMIHAJIbHO-TIPABOBOTO  XapakTepy IIOAO IOpHAMYHUX oci0. [lonimuxa
6 chepi  bopomvOU  3i 3NOYUHHICMIO | Mamep. MINCHAPOOHOI HAYKOGO-
npaxmuunoi kongepenyii, M. IBano-Opankierbk, 8—10 yepsus 2017 p. IBano-
®pankisebk, 2017. C. 123-126.

Information about the author:

Yushchyk Olena Ivanivna,

PhD in Law,

Senior Lecturer at the Department of Criminal Law,
Yuriy Fedkovych Chernivtsi National University

311



EPISTEMOLOGICAL ASPECTS OF TORT LAW
TRANSFIGURATION IN THE CREATION OF ANTI-CORRUPTION
LEGISLATION AND ITS ENFORCEMENT

Scientific monograph

Izdevnieciba “Baltija Publishing”
Valdeku iela 62 — 156, Riga, LV-1058
E-mail: office@baltijapublishing.lv

Iespiests tipografija SIA “Izdevnieciba “Baltija Publishing”
Parakstits iespiesanai: 2022. gada 23. decembris
Tiraza 150 eks.



	Адміністративно-процедурні інструменти запобігання корупції
	Бойко І. В., Соловйова О. М.
	1. Подолання корупційних ризиків в умовах дискреції
	2. Роль принципів адміністративної процедури  у протидії корупції
	3. Залучення заінтересованих осіб  до адміністративного провадження
	4. Адміністративне оскарження в механізмі протидії корупції
	5. Визнання адміністративного акта недійсним як інструмент поновлення законності
	THE ESSENCE OF THE PROHIBITION OF IMPLEMENTING SUPERIORS’ DECISIONS OR INSTRUCTIONS CONTRADICTING THE LAW AS AN ANTI-CORRUPTION PROHIBITION

	Vitvitskyi S. S., Nazymko Ye. S., Riadinska V. O.
	Administrative and legal mechanism for prevention of corruption in the field of health care in Ukraine

	Volkova Yu. A.
	Prevention and settlement of a conflict of interest in the activity of public servants: state and ways of improving

	Hubanov O. O., Berlach A. I.
	Administrative-tort means of overcoming corruption risks in the field of road traffic

	Donenko V. V.
	Удосконалення кримінально-правових  засобів протидії корупції (аналіз окремих законодавчих ініціатив)

	Дудоров О. О.
	ANTI-CORRUPTION TOOLS DURING THE LEGAL  REGIME OF MARTIAL LAW IN UKRAINE:  WHAT SHOULD A STATUTORY MODEL BE?

	Kolomoiets T. O., Yevtushenko D. S.
	1. The legal regime of martial law in Ukraine as an area  of objectification of anti-corruption tools
	2. Anti-corruption tools during the legal regime of martial law in Ukraine: which type and regulatory model proved effective?
	Administrative-legal system of combating corruption in the conditions of martial law

	Kolpakov V. K.
	Протидія корупції інституціями громадянського суспільства крізь призму функціонування консультативно-дорадчих органів: сучасний стан, наявні виклики  та заходи вдосконалення адміністративно-правового регулювання

	Крайній П. І.
	1. Міжнародний та національний виміри  адміністративно-правового регулювання участі громадськості  у протидії корупції в Україні за допомогою утворення  та діяльності консультативно-дорадчих органів
	2. Громадські ради як форма участі інституцій  громадянського суспільства щодо протидії корупції  та їх вдосконалення: адміністративно-правовий аспект
	A system of anti-corruption priorities  during the large-scale war in Ukraine

	Kurinnyi Ye. V.
	Prevention of corruption  in the field of human health protection:  organizational and regulatory support

	Leheza Yu. O.
	1. Functional direction of regulatory and legal support of corruption prevention activities in the field of human health protection
	2. Measures in the field of prevention of corruption  in the field of human health protection
	Адміністративно-правовий механізм  протидії корупційним деліктам як складова частина сектору безпеки держави

	Мех Ю. В., Бєлєвцева В. В.
	PROHIBITION ON INDUCING SUBORDINATES TO MAKE DECISIONS, COMMIT ACTIONS OR OMISSIONS CONTRARY TO THE LAW AS A MEASURE TO PREVENT CORRUPTION AND CORRUPTION-RELATED OFFENSES

	Nazymko Ye. S., Riadinska V. O., Buha H. S.
	Запобігання корупційним проявам як умова забезпечення безпеки держави

	Настюк В. Я.
	Правообмеження щодо одержання подарунків у світлі забезпечення доброчесності дипломатичної служби України

	Федчишин С. А.
	1. Правообмеження щодо одержання подарунків  як складова частина правового статусу посадових осіб дипломатичної служби України: теоретичний аспект
	2. Правообмеження посадових осіб дипломатичної служби щодо одержання подарунків: необхідність врахування специфіки та пропозиції щодо вдосконалення законодавства
	Судово-експертне забезпечення розслідування корупційних кримінальних правопорушень

	Юсупов В. В.
	Заходи кримінально-правового характеру щодо юридичних осіб за корупційні правопорушення

	Ющик О. І.
	1. Підстави для застосування до юридичних осіб заходів кримінально-правового характеру за корупційні правопорушення
	2. Диференціація заходів кримінально-правового характеру щодо юридичних осіб

