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ITpakTnka Mi>KHapOgHMX
BiMiCBKOBMX TpMOyHaJIiB 100
3aCTOCyBaHHA 3araJIbHUX IPUHIINIIIB
MDKHapOAHOIO IpaBsa

Y crarri posmrsmaerbca anaitis npaktvky MBT, maBopsThCH mpukiia-
TV 3aCTOCYBaHHS TPHOX 3aTaJIbHMX ITPUHIIUIIB ITpaBa, a caMe «HeMae 3A04uHy
ma noxapanuns 6e3 saxony» (mar. Nullum Crimen Nulla Poena Sine Lege), «te-
Maexpuminaivhoi Gionobioassrocmi 6e3 mopasvtoeo 6ubopy» (amri. There is no
Criminal Responsibility without Moral Choice) Ta mpusITMITY «0C00UCH0I Buutiu»
(amrm. Personal Culpability).

Y crarTi HaronomtyeTkes, mo obuasa opranu - MBT Ta MBTJIC, crBoprosa-
JIVICST BKe TICIIs CKOEHHS 37I0UMHIB Ta [T 1X TlepecyTiyBaHH:, TaK caMo 4K i Oy
po3po0iieHi IOpMANMYHI HiIcTaBy I X OiSUIBHOCTI, SIK MaTepiasbHi, Tak i mpo-
necyasibHi. BinmosigHo, yepes e BUHMKIIA [JIa HM3Ka KOJIi3i/i, B TOMY 4MCI 71
THUX, IKi CTOCYIOTBCS 3BOPOTHOT CvyIM 3aKOHY. ToX edeKTrBHe BUPIIIeHHS 11X
KOJTi3i71 BimOyBastocs: uepes T/IlyMadeHHsI 3arabHUX ITPVHITNIIIB IpaBa Ipy IpH-
VIHSATTI pillleHb B IIPaKTUL IVX OPTaHiB.

PobuThcst BUCHOBOK, ITI0 AisUTbHICTE MiXXHapoIHOTO BiticbkoBoro TpubyHaty
Ta MiXXHapoIHOTO BifichKOBOTO TpMOyHasTy /17151 [lasexkoro Cxomy cTasim mo4aToK
CTaHOBJIEHHsI MiXXKHapPOJIHOTO KPMMiHAILHOTO MpaBa, sIK 0COOIMBOI Tay3i Mix-
HapOJIHOTO ITpaBa.

Katouo8i ca06a: 3arayibHi NpUMHIIMIN MDKHApPOOHOIO IIpaBa, MIKHapomHe
KpuMiHajIbHe IpaBo, MIDKHAapOTHWI BiVIcbKOBUM TpubyHasi, HiopuOepspkuit
TpubyHa, MixHapomHuit Bivicbkosuit TpuOyHart st Hanexoro Cxomy, CratyT
Mixxnapoproro cyay OOH.

The article considers the analysis of the practice of the International Criminal
Court, gives examples of the application of three general principles of law, namely
«there is no crime and punishment without law» (lat. Nullum Crimen Nulla
Poena Sine Lege), «there is no criminal responsibility without moral choice» (eng.
There is no Criminal Responsibility without Moral Choice) and the principle of
«personal guilt» (eng. Personal Culpability).

The article emphasizes that both bodies - the Nuremberg Tribunal and
the Tokyo Tribunal, were created already after the commission of crimes
and for their prosecution, as well as the legal grounds for their activity, both
material and procedural, were developed. Accordingly, a number of conflicts
arose because of this, including those related to the retroactive effect of the
law. Therefore, the effective resolution of these conflicts took place through
the interpretation of general principles of law when making decisions in the
practice of these bodies.

It is concluded that the activities of the International Military Tribunal and
the International Military Tribunal for the Far East are highly appreciated in
the science of international law, which was the beginning of the formation of
international criminal law as a special branch of international law.

Keywords: General principles of international law, international criminal
law, international military tribunal, Nuremberg Tribunal, International Military
Tribunal for the Far East, Statute of the UN International Court of Justice.
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ITocranoBka mpoOsieMn. 3arajibHi HPUMHIMIIN IIpaBa dK [PKepeslo MiXKHapOOHOIO IIpaBa, BIeplile
Oyiu 3aKkpiruieHi caMe B yCTaHOBYMX aKTax MDKHapOIHMX CYAOBMX YCTaHOB, OYEBMIHO, 1110 IX MpaKTuKa
Mae HaJ3BUYalHO BaK/IMBe 3HaUeHH: I BU3HAUeHHs MICIld Ta 3MiCTy IIMX IPWHINUIIB B Cy4YacHOMY
MiXHapogHoMYy Ipasi. Bonu 3acTocosyBanucs 1e B xofi apdiTpaxumx mpoiiecis y XIX cT. i Ha cygacHO-
My eTari MMPOKO BUKOPWCTOBYIOTECS OpraHaMyu MiXHaponHoI roctuiil. Ciiif, oco0ImMBo HaroIocuTn Ha
TOMY, 110 CY[J0Bi1 OpraHu He IIPOCTO 3aCTOCOBYIOTH IX B CBOIN ITPaKTWUIIi, a V1 JalOTh iM TJIyMadeHHs B CBIT/Ii
MDXHapOAHOTO IIpaBa.

Crynine HayKoBoi po3poOku nmrTaHHA. [IpobnemaTnka 3acTocyBaHHS 3araJbHVX IIPUHIINIIB MDKHa-
POIHOro IIpaBa Ta IX T/IyMadeHHsI HeoTHOpa30Bo OyJla IIpeIMeTOM HOCIIKeHb YKPaIHChKMX yUeHuX. AJle
BapTO BiZI3HAUMTM ITpalli TaKVMX IPOBiTHMX (paxiBIli HAyK MiXKHapogHOTo Ipasa, a came O.B. Kuiserrs, O.O.
Mepexxka, O.O. Hirpeesoi, O.M. IOxummrok, O.B. CenaToposa Ta inmmmx. Cepern 3aKOpAOHHMX TOCITITHMKIB
i€l ipobstemnt noTpidHo Hassatu I. Aksasisa, K. Payrt, MLIIL Bacciysi ta ®.0. Partmonpo. B Toit gac, mpo-
Or1ema TIIymMadeHHsI 3arajIbHVIX IIPVMHIINIIIB IIpaBa y cdepi MDKHAPOIHOTO KPMMiHaIbHOTO IIPaBOCYAIs 3a-
JINIIAETHCS HeAOCIIIKEHOIO B YKPATHChKiV MiXKHAaPpOJHO-ITPaBOBil JOKTPVHI.

Mera craTTi nosIsTae y cripobi JOCIIANTM IPaKTVKY 3aCTOCYBaHHS 3arajIbHIX IIPVHIINIIB MDKHApOIHO-
ro IpaBa MDKHapOIHVIMM BiVICBKOBVIMV TPMOyHaIaMIA.

CyuacHe MiKHapomHe KpyMiHa/IbHe IIpaBo Oepe CBiV IOYATOK i3 CTBOpPEeHHS Ta OisUIbHOCTI T.3B. «Hiop-
HOep3bKoro TpubyHaTy» (II0OBHa Ha3Ba — MiKHapoIHOIro BilicbKOBOrO TpmOyHaiy, Hagaii - MBT) Ta 1.38B.
«Toxircpkoro TpmbyHasTy» (IIoBHa HasBa - MiKHapogHUN BiricbkoBum TpuOyHai1 mrd [Janekoro Cxomy»,
Hagaizi MBTIC). Came y ix pilteHHsIX yHepiile y IIpaKTHUIIi Cy4acHOr0 MiXKHaPOAHOTO KpMMiHaIbHOTO IIpaBa
MaJIo MiClle 3aCTOCYBaHHs Ta TJIyMaudeHHs OKpeMUX 3araJbHVX INPUHLNILB MpaBa. JIK 3a3Hadae IIpoBigHa
yKpaiHcpKa IopucTKa-MibkHapoguuirt O. B. CenaToposa (Kacumiok): «HiopuGepspxu i Tokiricskuiz ad hoc
TPpUOYHaIV BHECIIVI PeBOJIIOLIVHI 3MiHV B MKHapOIHe IIpaBo»’.

MiXHapOomHWI BiVICBKOBUV TPUOYHaI IS CYHLOBOIO pO3IILNy BilichbKOBUX 3j10umHiB Himewunnu, Oys
HepImM MDKHApPOOHMM KPVMIiHIBHMM TPUOYHAaJIOM y CydYacHin icropii. 3 i€l mpwamHM po3poOHMKM
CraryTy Ta IlpaBwi mmpoliefypu i JoOKasyBaHH: He MaJIvi MOXJIMBOCTI BUKOPUCTaTV JOCBi/, ITOIIepeHbOro
MDKHapOIHOro KpUMIiHaIBHOIO Cyy abo TprOyHaly mjis po3poOKM LMX IIPaBOBIX JOKYMEHTIB. Y pe3yJib-
TaTi BOHW IeperIAHYJIM B CBOIV IIPaBOBil crcTeMi abo KyJIbTypi BifIIIOBidi Ha TaKi ITMTaHHS, SIK XTO Oyse
CyOWTVCs, sIKi 3BMHYBa4deHHs IIOBVHHI OyTV IofaHi, i sikmx nmpouenyp ciin 0yso morpumysarucs. [lepeoir
TpubyHaTy mmpoko JOCIIKeHN I Y HayLli MbKHAPOIHOro IipaBa’.

Came y npakruii MBT Brepire Oysto copMysIboBaHO Tajly3eBi IPVHIMINM MiIKHapOAHOTO mpasa. Sk
nigkpecnoe O. B. Cenatoposa: «HropHOep3bKII1 IIpoliec, BIIKpMBIIN ABepi MKHAPOIHOI IOCTIALII I iH-
OMBiNiB, He Mir He 3aIl0OUaTKyBaTV 3aca] CIIPaBeIJINBOro KpMMIiHaIBHOIO Cy[IOYMHCTBA, a OTXe i OyTu mo-
IITOBXOM IUIS PO3BUTKY IPOLeCyaIbHVX HOPM-IIPVHIINIIB 11iel TaTy3i»°.

Heobxinno 3azHaunry, o Crarytit MBT Ta MBTIC B yacTmHi 3aKpirleHH 3araJIbHIX IPVHIINIIB ITpa-
Ba, 3a3HaBaJIVi HEOTHOPA30BMX KPUTWMYHIMX OIIHOK 3 OOKY IpecTaBHMKIB JOKTPVHM MiKHapOTHOTO KPUMi-
HastbHOTO Itpasa. . O. KoBasb Bim3Hauae, 110 11i aKTH: «He aKIIeHTyBaJIM yBary Ha 3aCTOCOBHMX ITPVHITMIIAX
KpVMiHaJIBHOTO IIpaBa»! MaroulM Ha yBasi caMe 3arajipbHi IIpMHLMION IIpaBa B po3yMinHi cT. 38(1) CraryTy
Mixnapomsoro Cymy OOH. Ha vioro myMKy 1ie OyJ1o OB si3aHO i3 TM, IIIO CTaTyTW OVIX CyIOBVX YCTaHOB
«BUOYAOBYBaJIM aCMETPUYHY CHCTEMY BiJTHOCHH MK CysioM i oOBuMHyBadeHVMMI»". TviM He MeHIIIe, B pi-
IIeHHAX IUX OpraHiB MaJIu MicIle 3aCTOCyBaHH4 Ta TIIyMadeHHs 3arajIbHUX HPVHILIWIIB IIpaBa, BUSHaAHUX
LIMBUTiI30BaHVMMM HAITisIMMN.

3-1IoMiX 3araJIbHVIX IIPVHIINIIB IIpaBa, [Ki 3aCTOCOBYBaB B CBOIN IpakTuili Hiopabepsbknit TpubyHas, a
came ®. O. Panmmonmo, micig ananisy npaktrukn MBT, HaBoguTe 3acTocyBaHHS TPbhOX 3araIbHVIX IPUHIINIIIB
IIpaBa: «HeMae 3104UHY ma nokapanua bes saxony» (aam. Nullum Crimen Nulla Poena Sine Lege), «Hemae kpumi-
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HAAbHOT Bi0nobidasvHocmi bes mopasvHoeo Bubopy» (avea. There is no Criminal Responsibility without Moral
Choice) Ta mpuHIIMITY «0cobtcmoi Bunu» (aHri. Personal Culpability)®.

HeoOximHicTh T/TyMadyeHHs IPUHIIUILY «HeMAe 3404UHYy ma nokapauns be3 saxony» B npaxTuii MBT Oyra
MPaKTUYHO HEMUHYYOIO, OCKIJIbKM BiH CTaB OJJHVM i3 OCHOBHMX Ta OUYeBMIHWX apryMeHTiB CTOPOHU 3aXW-
cry. Tak, 3aXMCHMKY OOBMHYBaueHVX HaroJIONIyBaIy, I110: «yHAaMeHTaIbHVIM IIPVHIIUIIOM IIpaBa B IIijIo-
My, - 1 MDKHApOIHOTrO 1 HallioHaJIBHOTO - € Te, 10 He MOoXke Oy T ITOKapaHHS M 3JI0UMHY Oe3 IoIlepeqHbO
icHyrO"OTO mpasa»?, BinIloBigHO, BOHM HAIOJIATAIM Ha TOMY, IIO HEMOXJIVBO CYAMTNM HAIIMCTCBKIX 3JI0-
YIHIIIB 3a CKOEHHS 3JI04VHY arpecrBHOI BitHM, ocKiIbKy 1o npuvHEATTS CratyTy MBT 1ev 3imouns He OyB
KpvMiHazi3oBaHMM. TprbyHa1 HaBiB HM3KY apryMeHTiB CTOCOBHO JOITYCTVMOCTI 3aCyIKeHHS HallMCTCHKOT
BepXiBKM 3a 3JI0YMH arpecii, cepeq sSIKMX, 30KpeMa, 3a3Ha4MB, 10 1eVl IPVHIINII «He € OOMeXXeHHSM CyBepe-
HIiTeTy [ep’kaB, a € 3araJIbHVM IIPVHIVIIOM IIpaBa» i MiAKpecroBas Tol ¢aKT, 1o Oysio 6 HecrpaBemInBo
3aJIVIIVITVI HETIOKAPaHVIMM «TVX, XTO, He3BaKatoul Ha JOrOBOP Ta 3alleBHeHHs, Oe3 ITolepeKeHH: HallaB
Ha CycinHi mep>kaBi»’.

Ha mamy mymky, TyT B aprymenraitii MBT, 3okpema B Tivt 9acTuHi, B IKivi 0OrpyHTOBYBasIoCs HeOITy-
IIeHHs 0OMeXXeHH: CyBepeHiTeTy Jep kaB Ta YHUKHeHH: IToKapaHHs HaI[MCTChKMMM 3JI0YMHIISIMI, He MajIo
Miclle HiBeJIFOBaHHS 3HaYeHH: SK 3araJbHyX IPUHIINIIB IIpaBa B IIJIOMY, TaK i IPUHIWITY «HEeMa€ 3/I0UNHY
Ta IIOKapaHH: 0e3 3aKOHy» 30KpeMa. Y IIbOMY BUITQAKy, OUIBIII OUeBVIHO, MaJIO MicIle po3B’sI3aHHS KOJIi3il
MDK IIMM Ta iHIIWM 3araJIbHUM IIPVHIIMIIOM IIpaBa, a came IPUHIINITY HeBiIBOPOTHOCTI KpUMiHaIbHOT BiJl-
IIOBiTaIbHOCTI.

OOGrpyHTyBaHHSI He3acTOCOBHOCTI mpuHImITy «nullum crimen nulla poena sine lege» 1o mpouecy Haf,
HALVCTCBKMMU 3710umHIsIMKU B HiopHOepry sHauHo Oinbine Oyia aprymeHToBaHa. OTXe, CTBOPEHHS Ta
aisibHicTs MBT, i MBT/IC 3a3HaBajia aKTMBHOI KPUTHKHM Yepe3 IOPYIIEeHHs! IIbOro IIPYHIINITY, OCKUIbKI
3 TOYKM 30py OKpeMMX OIIOHEHTIB, 3JI0UMHY, 3a SKi cyawin oOBMHYyBadeHMx, Oyim iHKpuMiHOBaHI iM ex
post facto»*. fIk cirymHoO Bin3Ha4ae BimoMa yKpaiHChKa JOCIIIHMIIS MiKHAPOZHOIO KpMMiHaIBHOTO IIpaBa
O. B. Cenatoposa (Kacnnrok): «CripoctyBaryt Ii 3ayBa’keHHS JOCUTH BaXXKKO, aJke B HUX € OIS iCTUHM» .
ITpyxvIbHMKY iHITIOT MO3MIIIT 3a3HavaI, 110 BKa3aHWMII 3arajIbHUI IPUHITAII He OYyJIo IOpYIIIeHO depes
NPUTATHEeHHS BUHHVX 10 Bi/ITIOBiaJIbHOCTi, HABOAATH KiJIbKa apryMeHTiB. baraTo ropucTiB-MiKHapOAHWKIB,
AKi IIPeJICTaBJIAIOTh Pi3HI HAIIpAMKY JOKTPUHM MiKHapOAHOro rpasa, 3okpema I'. Aksasisa, A. I. ITonTopak,
K. Parit, HarosonryoTk Ha TOMY, 1110 3JI0YMHM, sIKi Oy iHKpVMiHOBaHI, iCHyBaIM B Mi>XKHapOTHOMY IIpaBi i
paHiltre, IIOIIpaB/ia Ha PiBHI 3BMYaEBMX HOPM MDKHAPOHOTO IIpaBa’.

Taxox, O. B. CenaTtopoBa B IIbOMy KOHTEKCTi 3a3Hauae, 1110 CUTYallisl, sika CKjIajiacsl HaBKOJIO 3aCTOCY-
BaHH: [pOro IpuHOuIy TpubyHamoMm Oyila HEMUHYYOIO, y 3B’ 43Ky i3 IOPUANYHOIO IIPVIPOLOIO LIBOTO OP-
rany: «MBT Oys Tpubynasiom ad hoc (st maHoro sunanxy) i, ik Oyab KU CyZ, TaKOIO POy, € AesIKOI0
Miporo ex post facto, OCKiIIBKM Ma€ peTpOaKTUBHY IOPUCANKIi0»’. Y 3B’ 43Ky i3 mym TpubyHast mas Bupi-
IIATY CKJIaJHY 3a/ady Moo 3iMICHeHHs HaJle)KHOTO TIIyMadeHHs 11bOI0 3arajbHOro NpMHIIUILY IIpaBa
y CBOIVI ITPaKTUIIi.

HacTymHym 3arajapHMM IPUHIMIIOM IIpaBa, TIIyMadeHHd SKoro 3airicHiosas MBT Oys npunIMm «Hemae
noxkapanua 6e3 Bunu» (y1at. nullum poena sine culpa), KT 3acTOCOBYBaBCs IS BCTAHOBJIEHHS (DaKTiB 0co-
Owucroi BinnosigaipHOCTI B mpakTiii TpubyHnary. CaMe 110ro 3acToCyBaHHS Ta T/IIyMadeHHS 3[iVICHIOBAIOCS
IPY pO3MJISAAL IIMTaHHS PO IIPUTATHEHHS 10 BilIIOBiIa/IbHOCTI WieHiB 3JI0UMHHIX OpraHisaliin.
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Trrymauenns, sxe 3actocyBas MBT y njpoMy BUITa[IKy 3HaXOOUTE IIATPUMKY Y JTOKTPUHI MDKHapOJHOIO
KpVMiHaJIBHOTO IIpaBa, 30KpeMa 3 00Ky A. Kaccese. BiH 3a3Hauae, 1110 3rafjaHuit IPUHINII CIIpaBi IIepem-
Oauae, 10 HIXTO He MOXKe HeCTW BiAIIOBiaIbHICTB 3a HisiHHS, SKi BiH He BUMHWB abo He OpaB yd4acTb y
BUMHEeHHi abo 3a Oe3MisyIbHICTh, SIKy He MO)KHa MOKJIacTV Ha Hboro. Ha 110ro gyMKy, i3 11bOro IpUHIIUITY
BUIUIVMBAIOTH [IBa T'OJIOBHI HACJTIIKN: HIXTO HEe MOYKe HeCTU BiIIIOBIHaJIbHICTh 3a [IisTHHSI, BUMHEHI 1HIITMMU Ta,
1110 0coba MOXKe HeCTH Bi/IITOBiaIbHICTh JIMIIIe Y Pasi TOTO UM iHIIOTO CTYIIeHIO BUHY 3a MOPYIIIeHHS HOpM
KpUMiHaJIBHOTO ITpaBa’.

Taxe cBoe pimennst TpuOynas, Hacamiepes apryMeHTyBaB AMCIIO3UTUBHUM XapaKTepoM HOPMMU, sKa
MictuTbes B cT. 9 Craryty MBT, e 3a3Hauero, mo: «IpubyHar moxe. .. BU3HATU»?, TOOTO OyII0 IlependaueHo
PO3Cy[I IILOTO OpraHy CTOCOBHO IPUVHATTS BiflIIOBITHOTO piIlleHHs IOf0 3/I0YMHHOIO XapaKTepy THX Yu
iHITMIX OpraHisamivi, B TOMy 4MCIIi B 4acTVHI BUHYBaTOCTi OKpeMMX 0ci0, SKi OyiIn WwieHaMM 11X OpraHisarin.
Opnnax, MBT Harosocus, o Takmv po3cy/l Ma€ 3iMICHIOBATICS 3riTHO i3 3araJIbHUMM IPUHIIUIIAMU ITpaBa,
30KpeMa i3 mpuHIMIIOM ocobucTol BinnosigapHOCTi. Y 38'3Ky i3 v, TprOyHas1 TakoX 3a3Ha4wmB, 110 BiH
IIOBVHEH: «...3pO0OWTN SKOMOTa IIVIPIILy 3asBy PO 3JIOUMHHNI XapaKTep (Ipymm abo opraHisalliil — IpuM.
aém.), o0 rapaHTyBaTHy, III0 HEeBUHYBaTi 0coOM He OyAyTh OKapaHi»°.

e ommH acmieKT Ha SIKUVI BApTO 3BePHYTH yBary € Tov ¢aKT, II10 3aCTOCYBaHHs TaKOTO IiXOy H03BOJIUTD
YHUKHYTU TIOPYIIIeHHS OJTHOTIO i3 KJTIOUOBMX 3arajIbHUX IIPVHIINIIB ITpaBa I KPUMiHaIbHOTO IIPaBOCY/I-
A5 — «IIpe3yMIILii HeBrHyBaTocTi». Xoua MBT 1ipsiMo He 3a3HauaB Ipo 1ie y BUIle3rajlaHoMy pillleHHi, Jiviie
BiB MOBY ITpO HEOOXiIHICTh «YHUKHEHHS MacOBVIX IIOKapaHb» Ta «HeHOIIyIIIeHHs II0KapaHHS HEeBUHYBaTIX»?,
ofHaK 00 €KTMBHO y IIbOMY BUITQ[IKy Maslo Miclle IIpuBeeHHs pimleHp TpubyHasly y BinmosimHicTs i3 mpe-
3yMIIITi€I0 HEeBMHYBATOCTI. Al)Ke aOcomoTH3allis BMHM OKpeMIX 3JIOUMHHIMX IPYII Ta OpraHisariivi, 6e3 pos-
Pi3HEHH: CTYIIeHIO BUHM OKPeMMX iX WIeHIB Ta B IIPVHIINII BCTAaHOBJIeHH: (paKTy UM BOHU OyiIv BUHHI, Um
Hi, cTaHOBIWIA O OPYIIeHHs IIpe3yMIILIil HeBUHYBATOCTI, PiBHO SK i IPVHIIMITY 0COOMCTOI BiIIIOBiTaIBHOCTI.

Hapemri TpeTiM 3arajlbHVUM IIPUHLIIOM, KUV BUAUISIOTh JOCTIHMKY Y ITpakTuii MBT, € npuHimin
«HeMae KpUMiHavHoi BionobioassHocmi bes mopasvtozo 6ubopy». BiAmoBigHO, 1O 1IFOr0O IPMHLMITY, 0coDa, siKa
BUKOHYBa/Ia HaKa3Vl 4 pO3IOPSIKeHHsI KOMaH/VIpa, IIOBMHHA Oy T IIPUTSATHYTa 4O KpMMiHaJIBHOI BifTIo-
BiaJIBHOCTI y TOMY pasi, sIKII1o y Hel OyB BUOip, AiSTV iHIIVIM YMHOM Y [bOMY BUITaIKY.

30KpeMa, LeVt IIPVHIINII BUKOPVICTOBYBaBCS I OOIPYHTYBaHHS BiICTYITy Bill iHIIIOrO IIPVHIIMITY: HIXTO
He ITOBMHEH HeCTV BiJIIOBiJaJIbHOCTI 3a BUKOHAHHsI HaKas3iB, IIPO KM MU BXKe BeJIVt MOBY Y IIOIIePeIHEOMY
Posmimi miel poborw. BimeTyr Bin 1boro npmHIMILy IepBUHHO OyJIo 3akpitwieHo y cT. 8 Craryry MBT, sika
BCTaHOBJIIOE, IT10: « 1011 pakT, 110 MiACYTHNII [TidB 3a PO3MNOPSPKeHHAM ypsiay abo 3a HaKa3oM HadasIbHMKa,
He 3BUIBbHSIE VIOTO Biff BiZIITOBiHaJIbHOCTI, ajle MOJXKe PO3IIIAATICS SIK apIyMeHT J1jIsl TIOM’ IKITIeHHsI ITIoKapaH-
Hs, Ko TpubyHast BU3Hae, 110 I[bOr0 BUMaraloTh iHTepecy paBocyaas»’. To0To y mpoMy BuUIanKy, daxr
TOTO, IO Iif a00 Oe3IisUIbHICTB, SIKi IpW3BeNV IO CKOEHHS 37I049VHY, OyIIv JIVIIle BUKOHAHHSM HaKasiB, MOXe
CITY>KVTV JIVIIIE TTOM’ SIKIITy BaJTbHOIO 0OCTaBVHOIO.

Bigcryruienss Big nporo npuHImy, MBT oOrpyHTyBaB caMe IpWMHIIMIIOM «HeMae KpVMiHaIBHOI BiTIo-
BiJaJIbHOCTi Oe3 MOpaJIbHOTO BUOOPY», SIKVM IOSICHIOBAB, 1110 aBTOMaTUYHO BUKOHaHH: HaKas3iB He 3BUIbH:E
Bifl KpMMiHaIBHOI BiIIOBiAaIbHOCTI Ta MOSICHIOBAB, 110 TaKWI MifIXif, HaCcIIpaB/i, Binmosigae OUTbIIOCT] Ha-
LioHaIbHMX 3aKoHOAaBCTB. Tak, MBT B cBoeMy piltteHHi 3a3HauaB, 1110 TOV (PaKT, 1110 Y CUTYaLIil KOjIu Bii-
CBKOBOCITY>KOOBIIFO: «...0yJI0 HaKa3aHO BOMBATY 4l KaTyBaTV, IIOPYIIYIOUN IIPaBo BiliHM, HIKOIVI He BU3Ha-
BaJIacs MiICTaBOIO IS 3BUTPHEHHS Bill BiIIOBiHa/IbHOCTI 3a TaKi )KOPCTOKI MistHHS... CIIpaBXHBOIO METOIO
BCTaHOBJIEHH: ITbOTr0 (PaKTy (BMKOHAHHS M HeBMKOHAHHS HaKas3iB), gKa Ti€r0 UM iHIIIOIO MipOIo IPUCYTHS B
KpVMiHaJIbHOMY 3aKOHOIaBCTBi OLIBIIIOCTI JlepyKaB, IOoJIsATae He B icHyBaHHI 4iTKOI BiTIOBi/i 1110710 BUHYBa-
TOCTI, a y BCTAaHOBJIEHHI TOT0, 4n1 OYB MOpaIbHII BUOip HaCIIpaBai MOXIMBIM» ab0 K y BUSIBIIEHH] TOTO, Ui
OOBVIHYBa4YeHNI! CIIpaBlli BUKOHYBAB HaKa3 4N IisB Ha BJIACHWUII PO3CY’.

BucHoBKkM. BapTO Haronocury, 1o 3acTocyBaHHs 3araJIbHVX IIPYHLNITB ITpaBa MiKHapOgHNM BilICEKO-
BIUIM TPMOYHaIOM, MajIO KiJIbKa OCHOBHVIX ILIijIer, siKi Oy clipsiIMOBaHi Ha yTBepIKeHH: JIeriTYMHOCT] 110T0
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CTaTycCy Ta 3abe3lledeHHs 3aKOHHOCTI pillleHb. Y Ileplly 4epry, 3acTOCyBaHHS LVIX IIPVHLMIIIB J03BOJISIIO
3aIIOBHUTY IOPMAMYHI IPOrajIMHY, IIOB sg3aHi i3 TI0T0 MisUIbHICTIO Ta OCTATOYHOIO apryMeHTyBaTu VIOTO
IPaBO3JJaTHICTh B YaCTWHI IIPUVHATTS pilleHb. BajJIMBoio MeToro 3acTOCyBaHHs 3araJlbHVX HPUHIIUIIB B
npaxTuili MBT Oyria rymanisartisg KprMiHaIbHOI BiIIIOBidaJIbHOCTI, 1711 HEOIYIIIeHHs ITOKapaHHs HeBUH-
HVIX 3 OOHOIo OOKy, a 3 iHIIIOro rapaHTyBaHHS IIOKapaHHs ocib, sKi Oyim Ge3ocepeqHBO BUHHI Y CKOEHIIX
3J7I0YMHaX.
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Summary

The contribution of the activities of the International Military Tribunal and the International Military
Tribunal for the Far East is highly appreciated in the science of international law. The first attempt to create
bodies of international criminal justice is the establishment of a special international tribunal that would have
jurisdiction to bring to individual criminal responsibility specific persons, namely Wilhelm II Hohenzollern,
the German emperor in 1888-1918, as the culprit of the outbreak of the First World War, as well as crimes
committed during it, was also provided for in Art. 227 of the Treaty of Versailles. However, this norm was
not implemented, and therefore the International Criminal Court (Nuremberg Tribunal) and International
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Criminal Court (Tokyo Tribunal) became the first modern international law tribunals, in which such a general
principle of law as the principle of individual criminal responsibility was applied, in particular.

The article considers the analysis of the practice of the International Criminal Court, gives examples of
the application of three general principles of law, namely «there is no crime and punishment without law»
(lat. Nullum Crimen Nulla Poena Sine Lege), «there is no criminal responsibility without moral choice»
(eng. There is no Criminal Responsibility without Moral Choice) and the principle of «personal guilt» (eng.
Personal Culpability).

The content of the general principle of law “no crime and no punishment without law”, as criminalized
by the ICC, is that it is impossible to try Nazi criminals for committing the crime of aggressive war. The
application of the principle “no punishment without guilt” is carried out to establish the facts of personal
responsibility. The final general principle of law “no criminal responsibility without moral choice” is that a
person who followed the orders or instructions of a commander should be held criminally responsible if he
had a choice to act differently in the event. Also, the International Criminal Court argued that there was no
need to consider the principle “no crime and punishment without law” in the context of proving the fact of the
existence of crimes for which individuals were prosecuted before the time of its creation and commencement
of operations, citing the sufficiency of enshrining these crimes in the Statute of the International Criminal
Court.

The article emphasizes that both bodies - the Nuremberg Tribunal and the Tokyo Tribunal, were created
already after the commission of crimes and for their prosecution, as well as the legal grounds for their
activity, both material and procedural, were developed. Accordingly, a number of conflicts arose because
of this, including those related to the retroactive effect of the law. Therefore, the effective resolution of these
conflicts took place through the interpretation of general principles of law when making decisions in the
practice of these bodies.

It is concluded that the activities of the International Military Tribunal and the International Military
Tribunal for the Far East are highly appreciated in the science of international law, which was the beginning
of the formation of international criminal law as a special branch of international law.



