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THE SO-CALLED "SPECIAL MILITARY
OPERATION" OF THE RF ON THE
TERRITORY OF UKRAINE IS A WAR CRIME,
A CRIME OF AGGRESSION AND THE CRIME
AGAINST INTERNATIONAL PEACE

Vsevolod MITSIK

Doctor of Law, Professor,

Distinguished Figure of Science and Technology

of Ukraine,

Head of the International Law Department of the
Educational and Scientific of the Taras Shevchenko
National University of Kyiv

Kyiv, Ukraine

—
- —

Today, international law is faced with extraordinary

humanitarian challenges caused, first of all, by Russia's war
against Ukraine. The whole civilized world is witness to how,
from the standpoint of international law, the Russian
Federation (RF) falsely justifies the annexation of the Ukrainian
peninsula of Crimea, armed aggression against Ukraine in the
Donbas, military atrocities against the civilian population in
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Buch-Irpen-Hostomel, other regions of Kyiv Oblast, Kharkiv,

Melitopol and many cities in almost the entire territory of
Ukraine with references to international law.

On August 2, 2022, the Verkhovna Rada of Ukraine
appealed to the world community to recognize the RF as a
terrorist state and to take effective measures for its
comprehensive international isolation by ending all types of
cooperation with it in order to undermine its economic
capacity to continue the war against Ukraine and build new
imperial plans. The United States and a number of other
countries are considering the possibility of such recognition
with its legal consequences. The RF has a chance to join forces
with Cuba, North Korea, Iran and Syria as a terrorist state.

The hostilities of the war in Donbas began on April
12, 2014, with the seizure of the Ukrainian cities of Sloviansk,
Kramatorsk and Druzhkivka by Russian units led by officers
of the Russian special services, where its saboteurs armed
local collaborators with weapons seized from the Ministry of
Internal Affairs and recruited them into their ranks. On
February 24, 2022, an open military attack, a full-scale
invasion of the RF on the territory of Ukraine, began. The UN
General Assembly in its resolution dated March 2, 2022 by an
overwhelming majority of 141 against 5 (Russia, Belarus,
North Korea, Eritrea and Syria) strongly condemned the
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actions of RF, called them aggression against Ukraine in

violation of paragraph 2 of Article 4 of the UN Charter and
called for the immediate withdrawal of troops from Ukraine,
including the de-occupation of Crimea and Donbas and
abide international law’.

On December 14, 1974, the General Assembly of the
United Nations adopted a universally known Resolution 3314
(XXIX) «Definition of Aggression» where clearly defined: "A
war of aggression is a crime against international peace".
"Aggressive war" is a "crime against international peace"?.
Article 2 of the Resolution provides that according to the text
of the article "No consideration of whatever nature, whether
political, economic, military or otherwise, may serve as a
justification for aggression. A war of aggression is a crime
against international peace. Aggression gives rise to
international responsibility”. Paragraph 3 of Article 5
emphasizes that no territorial acquisition or special
advantage resulting from aggression is or shall be

T Resolution adopted by the General Assembly on 2 March 2022.
Aggression against Ukraine. URL:
https://reliefweb.int/report/ukraine/resolution-adopted-general-
assembly-24-march-2022-es-112-humanitarian-consequences.

2 Definition of Aggression, United Nations General Assembly Resolution
3314 (XXIX). URL: http://hrlibrary.umn.edu/instree/GAres3314.html
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recognized as lawful. The main crimes of aggression are
listed in the article 3 of the Resolution. Without exception,

all of the listed aggressive actions are carried out by the
armed forces of the RF in Ukraine. Only since 24.02.2022, the
beginning of the active war with the Russian Federation, as
of 27.08.22, according to the Office of the Prosecutor General
of Ukraine, 20,877 crimes against Ukraine were registered,
including 14,193 crimes of aggression and war crimes and
6,684 crimes against national security. As of September 11,
the 200th day of the full-scale armed aggression of the RF,
more than 1,130 children were injured in Ukraine. According
to the official information of the juvenile prosecutors, 380
children died and more than 737 were injured of various
degrees of severity. Russian war crimes in Ukraine multiply
every hour, and missile and artillery strikes and bombings hit
nuclear power plants, civilian facilities, enterprises, hospitals,
schools, residential buildings and even entire cities, killing
thousands of civilians and children. Each of the mentioned
criminal acts is actually recorded, documented and
investigated by the justice authorities of Ukraine.

Par. (f) of art. 3 of the Resolution emphasizes "The
action of a State in allowing its temtory, which it has placed at
the disposal of another State, to be used by that other State
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for perpetrating an act of aggression against a third State", by

content, it also recognizes Belarus as an aggressor state.

In 2010, at the Kampala Review Conference, the
member States of the International Criminal Court agreed on
a definition of the concept of the "crime of aggression" and
the conditions for exercising jurisdiction over this crime. The
question was agreed with accepted Resolution RC/Res.6
"The crime of aggression", which adopted at the 13th plenary
meeting, on 11 June 2010, by consensus. The Rome Statute
of the International Criminal Court was added with Article 8
bis "Crime of aggression". Paragraph 1 article 8 bis of
enshrines that "For the purpose of this Statute, “crime of
aggression” means the planning, preparation, initiation or
execution, by a person in a position effectively to exercise
control over or to direct the political or military action of a
State, of an act of aggression which, by its character, gravity
and scale, constitutes a manifest violation of the Charter of
the United Nations"s.

As of 2022, 155 states have signed the Rome Statute
and 122 states have ratified it. On January 20, 2000, Ukraine
signed the Rome Statute of the International Criminal Court,
but did not ratify it. And although Ukraine is not a state party

3 Inserted by resolution RC/Res.6 of 11 June 2010.
URL: https://treaties.un.org/doc/source/docs/RC-Res.6-ENG.pdf.
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to the Statute, this did not prevent it from applying to the
International Criminal Court, because the Rome Statute
provides for such an opportunity for countries that have
signed it. During the armed aggression, Ukraine submitted
15 informational reports to the criminal court regarding the

most serious war crimes and crimes against humanity.

Russia, after the occupation of Crimea and the start
of an aggressive war in Donbas, in order to avoid
international legal responsibility in the ICC, in 2016 withdrew
its signature under the Rome Statute. This action of the
Russian Federation will not exempt it from punishment in
international criminal courts in the future, as was the case
with murderers at the Nuremberg and Tokyo tribunals.

The most complete codification of the institution of
war crimes, containing more than 50 of their individual
components, is in art. 8 of the Rome Statute a title "War
crimes"4. As a shocking example of a war crime of the RF,
abuse of people and international law, the terror in the
captured village of Olenivka in Donetsk region in Ukraine
shows. On July 29, 2022, 53 Ukrainian defenders who were in
Russian captivity were killed in an explosion in the occupied
Olenivka. Most of them are legendary defenders of Mariupol

4 Inserted by resolution RC/Res6 of 11 June 2010. URL
https://treaties.un.org/doc/source/docs/RC-Res.6-ENG.pdf.
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from Azovstal. According to Ukrainian intelligence, the order

to attack the prison was personally given by the owner of the
private military company "Wagner", retired lieutenant
colonel of the Russian Armed Forces Dmytro Utkin.

During half a year of Russia's full-scale invasion of
Ukraine, human rights activists and law enforcement officers
recorded tens of thousands of crimes committed by the
Russian military against Ukrainians, which can be classified as
war crimes, crimes against humanity, and genocide. This is
the mass intentional killing of civilians in occupied cities and
towns (Bucha, Mariupol, Irpin, Chernihiv Oblast, Kharkiv
Oblast, Kherson Oblast, etc.), kidnapping and torture of
people, killing of prisoners of war, destruction and looting of
property, sexual violence, forced deportation and infiltration
camps, use of weapons indiscriminate damage, shooting of
green corridors, etc.’. The High Representative of the EU for
foreign and security policy, Josep Borrell, condemned the
atrocities of the Russians in Ukraine, the city of Izyum in the
Kharkiv region, and supports the prosecution of the political
leadership. «Russia’s war of aggression against Ukraine has
been leaving a trail of blood and destruction across Ukraine.

> "Bropas apmus Mupa" OKasasacb HaCWAbHWKaMU U MapoAepamu:
3aaBneHune CbY
https://apostrophe.ua/news/society/accidents/2022-03-26/
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Thousands of civilians have been already murdered, many

more tortured, harassed, sexually assaulted, kidnapped, or
forcibly displaced. This inhuman behaviour by the Russian
forces, in total disregard of international humanitarian law
and the Geneva conventions, must stop immediately. Russia,
its political leadership, and all those involved in the ongoing
violations of international law and international humanitarian
law in Ukraine will be held accountable. The EU supports
every effort in this regard», - the head of the European
diplomacy said °.

In a relationship to the Russian false definition
"special military operation" in its Order, in particular, the UN
International Court of Justice noted that the context in which
the present case comes before the Court is well-known. On
24 February 2022, the President of the Russian Federation,
Mr. Vladimir Putin, declared that he had decided to conduct
a "special military operation" against Ukraine. Since then,
there has been intense fighting on Ukrainian territory, which
has claimed many lives, has caused extensive displacement
and has resulted in widespread damage. The Court is acutely

6 Ukraine: Statement by High Representative/Vice-President Josep Borrell
on the latest atrocities during Russian aggression.

URL: https://www.eeas.europa.eu/eeas/ukraine-statement-high-
representativevice-president-josep-borrell-latest-atrocities-during_en
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aware of the extent of the human tragedy that is taking place
in Ukraine and is deeply concerned about the continuing loss
of life and human suffering’.

The Council of Europe excluded Russia from its
membership immediately after the large-scale invasion of
the Russian army into the territory of Ukraine. On February
25, 2022, its membership of in the organization was
suspended, and on March 15, at the initiative of Ukraine and
Poland, the Council of Europe adopted such a final decision.
Russia ceased to be a member of the European Court of
Human Rights and ECHR from September 16, 2022. This
means that the European Court will accept and consider
applications against Russia for violations that took place
before that date, and the Russian Federation will absolutely
ignore all its decisions. The Court will have to decide how
exactly to act in relation to the approximately 18,000
applications that are currently pending against the RF. The
court chooses a possible strategy for this situation.

7 Order allegations of genocide under the Convention on the prevention
and punishment Of the crime of genocide (Ukraine v. Rusian Federation)/
16 March 2022 Par. 17
https://www.icj-cij.org/public/files/case-related/182/182-20220316-ORD-
01-00-EN.pdf
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The International Court of Justice, the European

Court of Human Rights, various arbitrations provide for the
responsibility of the state. Ukraine wants attract all Russian
occupiers to criminality, as if they were accountable for
driving Ukrainians to tortur. All political and military leaders
and the highest officials of the RF are subject to punishment
on the basis of committing the crime of waging an
aggressive war of aggression. And above all, the highest
political and military leadership of Russia, all who initiate,
plan and direct war crimes and acts of aggressive war.

Since the beginning of the full-scale war of the RF
against Ukraine, the question of the need to create a Special
International Tribunal for the trial of the main war criminals
of the Russian Federation has been raised.

Taking in consideration the above, it should be
stated that the so-called "special military operation" of the
Russian Federation on the territory of Ukraine is the war
crime, the crime of aggression and the crime against
international peace.

The Rome Statute of the International Criminal Court
was added with Article 8 bis "Crime of aggression”, where it
is stated that it means "the planning, preparation, initiation
or execution, by a person in a position effectively to exercise
control over or to direct the political or military action of a
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State, of an act of aggression which, by its character, gravity

and scale, constitutes a manifest violation of the Charter of
the United Nations. Crime of aggression provides also
responsibility for the activities of individuals". The RF
withdrew its signature under the Rome Statute in 2016 in
order to avoid international legal responsibility in the
International Criminal Court. This action will not exempt her
in the future from punishment in international criminal
justice institutions, as was the case with the murderers in the
Nuremberg and Tokyo tribunals.

A war crime is a violation of the laws of war that gives
rise to individual criminal responsibility for actions by
combatants in action. War crimes are committed by the
political leadership, representatives of the authorities, the
leadership of the armed forces, the regular army of the RF,
and illegal armed formations organized and which are
financed by it. Tens of thousands of crimes committed by the
Russian military against Ukrainians, which can be classified as
war crimes, crimes against humanity, and genocide. This is
mass intentional killing of civilians in occupied cities and
towns, kidnapping and torture of people, killing of prisoners
of war, destruction and looting of property, sexual violence,
forced deportation and filtration camps, use of weapons of
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indiscriminate  destruction, etc. Currently, Ukraine is

investigating more than 20,000 such criminal cases.

Hiding behind the definition of its actions as
conducting a "special military operation”, the RF is waging a
bloody war on the territory of Ukraine, unnecessarily trying
to avoid responsibility for the violation of par. 4, art. 2 of the
UN Charter 9 (“All members shall refrain in their international
relations from the threat or use of force against the territorial
integrity or political independence of any state, or in any
other manner inconsistent with the Purposes of the United
Nation”)® as well as the Principle D ("The territorial integrity
and political independence of the State are inviolable") of the
1970 Declaration on Principles of International Law?.

All Russian occupiers who are involved in killing and
torturing Ukrainians and above all the highest political and
military leadership of Russia, all who initiate, plan and
manage war crimes and acts of aggressive war must be
brought to criminal responsibility. There is a priority,

8 Charter of the United Nations and Statute of the International Court of
Justice. San Francisco, 1945. URL:
https://treaties.un.org/doc/publication/ctc/uncharter.pdf..

° Declaration on Principles of International Law concerning Friendly
Relations and Cooperation among States in accordance with the Charter of
the United Nations. New York, 1970. URL:
https://digitallibrary.un.org/record/202170?In=fr#record-files-collapse-
header.
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objective need to create a Special International Tribunal for

the trial of war criminals of the Russian Federation Several
options for creating a Special Tribunal are being considered.
It should be noted that of the three options considered
above, taking into account that the Russian Federation is a
permanent member of the UN Security Council and will not
judge itself, and not only European states are interested in
the creation of such an international judicial body, the first
option is more realistic - the creation of a Special Tribunal on
the basis of a multilateral international treaty between
Ukraine and other interested states.
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woAaA0 NMTAHHA BUSHAYEHHA
MOHATTA «<MDKHAPOAHUIN 3/1I04MNH»

Terana CUPOI],

dokmopka ropudu4HUX HaykK, npogecopka,
3asidysayka kagedpu MOKHapOOHO20

[ egponelicbko20 npasa

OpUOUYHO20 pakysememy

Xapkiscbko20 HayloHAIbHO20 yHigepcumemy
iMeHi B.H. Kapa3siHa

m. Xapkis, YkpaiHa

BianoBifanbHICTb Y MIXXHAaPOAHOMY KPUMiIHaAbHOMY
NpaBi HACTa€ 3a CKOEHHA MPOTUMNPABHUX 3I0UNHHUX AifHb. Y
poboTax 3 Mi>KHApPOAHOrO KPUMIHaNBHOTO NMpaBa BUKOPW-
CTOBYETbCS HM3Ka TEPMIHIB WOAO MO3HAYEHHS 3/I04MHHOTO
AisHHSA, 30KpPeMa: «MiDKHaPOAHMWI 3N0UNH», «MIDKHAPOAHWI
KPVYMIHaNbHWUM 3104NH», <KOHBEHLLINHWI 3104nH>. [TpaBoBY
OCHOBY UWX 3/04MHIB Oyn0 3akiafeHo 3i CTBOPEHHAM
HropH6ep3bKoro | TOKINCbKOro MiXKHapOAHWX BOEHHWUX TPW-
HyHanis, a cTBOpeHHA MiDKHapOAHOro KPMMIHaAbHOIO TPU-
6yHany no koavwHin HOrocnasii, MixkHapogHOro KpuMi-
HanbHoro  TpubyHany no  PyaHgi,  MixHapogHoro
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KPUMIHaAbHOTO Cysy Ta TibpUAHMX, IHTEpPHALOHanNi30-

BaHWX/3MilLaHNX KpUMiHanbHUX TpubyHanis (CreuianbHunin
cys, no Coeppa-JleoHe, CneuianbHuii TpmbyHan no Jlisany,
Haa3smuavHi nanatm B cygax Kamboaxi, HapassuuainHi
abpvikaHCbKI nanati), CNpPUAA0 MNOAANBLUOMY PO3BUTKY
KOHULENuii MDKHapOAHUX 3/0UYMHIB | 34IMCHEHHIO KPWUMI-
Ha/lbHOrO MepecnigyBaHHA WOoAO0 HuX. [MpoTtarom HaraTbox
POKIB LEeN PO3BMTOK CrNPAMOBYBaBCS Ta MiATPMMYBaBCA
Komicieto 3 mixxHapogHoro npasa. Maike nicns wectu
AecaTuniTe Byno NiaTBEPAXKEHO 3araibHy AyMKY Npo Te, Lo
AeAKi 3I0UMHN, TaKi AK BOEHHI 3/I0UMHK, 3/I0UMHN NMPOTU
NFOAAHOCTI, FeHOUMA, | 3/I04MH arpecii, BBaXKarOTbCA TaKMmW,
O MaroTb CTaTyC MDKHaPOAHWX 3/I04MNHIB.

Cnig 3a3HaunTW, WO MOHATTA MIKHApPOAHOrO 3/10-
UMHY Yy Cy4daCHOMY Mi>XKHApOAHOMY MpaBi € ANCKYCIMHUM i
cknagHum.  Bbarato BueHumx, Takmx Ak AHTOHIO Kaccese'?,
Wepud bBacciyHi'' Ta Tepxapg Bepne'? nucaam npo
IHTpUryroUe MUTaHHA: WO ABASE COOOK MiXKHAPOAHUIA

10 A Cassese, International Criminal Law, Oxford University Press: Oxford
2003.

" M. Cherif Bassiouni, ‘International Crimes: The Ratione Materige of
International Criminal Law/, in: M. Cherif Bassiouni (ed.), International
Criminal Law. Vol. I: Sources, Subjects and Contents, 3" ed., Martinus Nijhoff
Publishers: Leiden 2008, pp. 129-203.

12.G. Werle, Principles of International Criminal Law, TM.C. Asser Press: The
Hague 2005.
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3/10uMH?  He3BaXkatoum Ha  UNCAEHHI 3yCniang, BYEHI

PO3XOAATbCA Y AyMKax LOAO BiAMOBIgi Ha ue dyHAaMeH-
TaNbHe NUTaHHA. ek JOCNiIAHNKM CTBEPAXYHOTh, L0 MiX-
HapOZHI 310UYMHU — Lie 3/1I04MHU, CKOEHI OKPeMMMU 0cobamm
UM Aep>KaBHUMMW areHTamu, TOZi K iHLI CTBEPAXKYHOTb, LLO
BOHW TaKOX MOXYTb MICTUTU 3M0UMHM, SIKI BUMHAKOTHCA
KoprnopauisMu. 3peLUToto, € 1 Ti, XTO B3araii He Ja€ BU3Ha-
UeHHS MDKHaPOAHWX 3/0UMHIB Yy CBOIN poboTi '3, Crig Takox
3a3HaunTy, WO B MIDKHAaPOAHOMY MpaBi BIACYTHIW aKT, AKMM
61 TAYyMaumB TEPMIH «MIDKHAPOAHWIN 3N10UNH», HE € BUKHO-
YEHHAM YCTaHOBYI aKTV BULLEO3HAYEHMX MIDKHAPOAHMX
OpraHiB KpMMIiHaNbHOT FOCTULLT.

Mi>kHapOZHI 3/04UMHN — Le 0cobanBo HebesneuHi
ANA NHOACBKOT LMBINI3aLii NOpPyLWEHHA HOPM i MPUHLUMNIB
MDKHAapOAHOrO npaBa, fKi  MarTb  OCHOBOMOJIOXKHE
3HaYeHHA AnA 3abe3neyveHHs MUPY, 3aXMCTy OCOBUCTOCTI 1
XWUTTEBO BaXUIMBMX IHTEPECiB MKHAPOAHOI CMiIbHOTU Y
LiJIOMY, LLO TATHYTb 3@ COOOK0 iHAMBIAYaNbHY KPUMIHANBbHY
BignosiganbHicTh ™. Lis KaTeropisi 310UMHIB XapakTepumsy-
€TbCA HAABHICTHO IHO3EMHOro enemMeHTy. Takuin enemeHT

3 me: G. Sluiter G and A. Zahar, International Criminal Law: A Critical
Introduction, Oxford University Press: Oxford 2008.

4 Cupoig TJ1. MixxHapogHe ny6aiuHe npaso: MigPYUHVK. XapKiB. HaLl. YH-
T imeHi B.H. KapasiHa. 2-re Bug, nepepob. i gonos. Xapkis: Mpaso 2020. C.
568. 648 c.
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MOXe MICTUTUCb Y CaMOMY XapakTepi MPOTUMNPaBHOTIO AisiH-

HA, B 06'ekTi abo pe3sysnbtati. Tak, 3104MH MOXxe 6yTu
CNPAMOBAHO NPOTK IHTEPECiB MMUPY 1 Be3nekn abo Ha nocs-
raHHA Ha 6inbLlL 0OMeXeHi iHTepecK, HanpuKaaz, KOHKPETHOI
IHO3eMHOI Aep>KaBu.

Mi>KHapOAHI 3/I0UMHN € HanbBINbL TAXKUMW | He-
6e3neyHMM NPaBoONOPYLUEHHAMWN. TAXKUA 3104MH O3Ha-
Yae, 3a3BNYAN YMUCHUI 3I0UMH, KapaHe AisiHHA abo iHLWWK
3/I0YVH, KNI KBaNIPIKyETbCA AK OCOBAMBO TAXKWN i, BiAMO-
BiAHO, nepeabavae KpUMiHaNbHY BigNOBIAANBHICTL Y binb-
LLOCTI MPaBOBUX cMCTeM. K OCHOBHI pekoMeHAaLlii mpuy npo-
BEAEHHI OLIHKM CTYNneHA TAXKOCTI 3aCTOCOBYHOTbCA PI3HI
KpuTepii, 30kpeMa YnpasniHHA BepxoBHoro komicapa OOH
y cnpaBax GiXeHLiB y AKOCTI Takmx 3a3Hauyae: 1) xapaktep
AiAHHA: Le, 30Kpema, po3riaj PiBHA HACWIbCTBA, BUKO-
PUCTaHNX METOZAIB Ta MOX/IMBE 3aCTOCYBaHHA CMEPTOHOCHOT
36poi TOWO; 2) NoKapaHHA: MOXHa 3ragati MakCUManbHY
CaHKLito, Aka Morna 6 3arpoxyBaT BWKOHABLIO Y pasi
3acy>KeHHs abo TepMiH MoKapaHHA, BCTAHOBAEHWA nNpwu
BWUHECEHHI BUPOKY; GakTUYHa LUKOAA: B JAaHOMY BUMAaAKY
HeobXiAHO OLHUTL peasbHi 36UTKW, AKI MOXYTb 6yTn
3aBAaHi abo ocobi/keptBi, abo MawnHy; 3) dopma Ta
npoLeaypa, Aka 3aCTOCOBYETLCA ANA NepecigyBaHHA BUHHOI
ocobu: Uen KpuTepih BMMarae po3rnsgy 3aCTOCOBHMX
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npoueaypHunx CTaH,D,apTiB, Hanpukiaag, 4Yn BBa>Xa€TbCA

3/104YMH NMPaBOMOPYLUEHHAM CyMapHOI IOPUCAMKLIT abo BiH
nignsarae nepeciigyBaHHIO 3a 06BVHYBaIbHUM akTOM >,
KoxeH i3 umx dakTopie cam no cobi abo y NnoeaHaHHI
3 IHWMMK, MOXEe MPUBECTU A0 BUCHOBKY NPO Te, LLLO 3N104YNH
€ «TSXKKUM». Ha AaHNin MOMEHT HEMAE EANHOI AYMKMN LLOAO
TOro, UM C/if, TaKOX BPaxXOByBaTW MPW YXBaJeHHI PilLEHHS
Npo Te, UM AOCATAE AIAHHA TaKoro PiBHA, MPU AKOMY MOro
Cnij,  BBaXaTW  TAXKMM  3/04MHOM,  dakTopy  LWO
MOM'AKLLYIOTb MPOTUMPABHICTb AifAHHA, He 3abe3neuyroTb
AOCTaTHIN 3axm1CT (Hanpwukaag, NPYMYC, BiK/CTyMiHb 3PiNOCTi,
PO3yMOBI  34I6HOCTI, Haka3W Ha4vaNbHMKIB TOLWO) Ta
o6TsKMBI  0BCTaBUHWM  (Hanpuknag, Ton  dakT, LWo
BMKOHaBeLb, MOXJMBO, BXe Ma€E KpPVMIHasbHE MWHYAe,
BUKOPWCTaHHA LIMBIIBHUX Y/ HEMOBHOJITHIX OCID).
OcobAMBICTHO MiIXKHAPOAHWNX 3/I0UNHIB € T€, LLLO BOHU
MOXYTb BUMHATUCA AuUWEe MNeBHUMM ocobamm Ta 3
BMKOPUCTaHHAM A0BOAI cneundiyHOro 3Hapaaas, AKUM €
aepxasu. CycninbHa Hebesneka ix nosiArae B TOMY, LUO,

1> Guidelines on International Protection No. 5: Application of the Exclusion
Clauses: Article 1F of the 1951 Convention relating to the Status of Refugees
(HCR/GIP/03/05). URL:
https://www.unhcr.org/publications/legal/3f7d48514/guidelines-
international-protection-5-application-exclusion-clauses-article.html
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nocaratouM Ha MONITUYHUIA UM eKOHOMIUHWIN Naf CBOEI

AEep>KaBy, 3/10UMHLI Pa3oM i3 TUM MOPYLUYHOTb 3aKOHHI
npaBa Ta IHTepPeCK iHLIMX Aep>KaB, HaLii Ta OKPEMO B3ATUX
rpyn ntogen. lep>xasa, Bif, iMeHi, Y/ 3 BUKOPUCTaHHAM KO
AIFOTb  3M04YMHL, He 3a3Ha€ CycninbHO Hebe3neyHnx
HacnigkiB  BUMHEHOro 3n0umHy. Llkoaa 3aBAaETbcs
CyBEPEHHVM NpaBam iHLLIOI Aep>kaBK, MOTePNiANMHN CTatoTb
ocobu, wo nepebyBatoTb MO3a HOPUCAMKLIEID Aep>KaBw,
rpomMagaHamm AKoi BOHM €. OKpiM TOro, BUMHAIOUM Taki
MDKHapOAHI  3M104YMHM, AK TeHouwma, arpecia  TOLlo,
3N04NHLAM HeObXiZIHO BUKOPUCTOBYBaTK camMy AepxkaBy (ii
anapar) AN8 AOCATHEHHA CBOEI METW.

O60B'A3KOBOIO  MEPEefyMOBOKD BUMHEHHS  MiX-
HapOAHOro 3/104YNHY € NPOTUNPAaBHa NOBEJAIHKa Aep>KaBu
K cyb'ekTa Mi>XKHapogHoro npasa. BoHa nosdrae B Tomy,
WO, He BMKOHYyruUM abo He 3abe3neumBLIN BUKOHAHHA
B3ATMX Ha cebe Mi>KHapOAHO-NpPaBoBMX 3060B'A3aHb, Taka
Aep>kaBa CTBOPKE YMOBWU AN CNPUATAMBOI CYCMiJIbHO
Hebe3neyHOI MoBeAiHKN CBOIX FPOMaAAH. 3arajbHOBU3-
HaHO, LLO Aep>kaBa He Moxe ByTn cy6'eKTOM 3104UMHY, ane
ii MpoTUNpaBHa NoBeJiHKa B MiDKHaPOAHOMY npasi NPAMO
noB'A3aHa i3 BUMHEHHAM TaKOro 3104MHY.

Ak cyBepeH Ha BIaCHIN TepuTOpIi Jep>kaBa BONOJI€
BCiMa 3acobamMu Ta MOXAMBOCTAMW AN HEAOMYLUEHHA W
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3anobiraHHA BUMHEHHIO 3/I0UMHHUX AiA CBOIMW Trpoma-

AAHAMM WOAO CBITOBOI CMiNILHOTY, TOMY BBaXa€TbCH, LUO
AOTPUMaHHS MiXKHapPOAHO-NPaBOBOro O6OB'A3KY Yy LN
chepi € MpAMUM HaCNiIZKOM CBITOBOTO MOPAAKY i 6e3nekw.

Buxogaum 3 O3Ha4yeHOro, Kepyruucb MONOXKEH-
HAMM Takmx MDKHapOAHWMX akTiB, ak: Pesonrouis 96(l)
leHepanbHOi Acambnei OOH 1946 p. KoHBeHuia npo
nonepea>XeHHs reHoumay Ta nokapaHHsa 3a Hboro 1948 p.,
MpoeKkT KoAeKCy 3/704MHIB MpOoTM Mupy Ta 6Ge3neku
moactea 1954 p., CratyT Mi>kHapOAHOrO KPUMIHaAbHOTO
cyay 1998 p. (ct. 25 (4), cnig KOHCTaTyBaTW, WO Xapak-
TEPHOK O3HAKOK MIDKHAPOAHUX 3/10UMHIB € HaABHICTb
bakTMyHO ABOX Cyb'eKTiB BiANOBIAAaNBHOCTI: Gi3nYHI OCOo-
61, WOoA0 AKNX 3aCTOCOBYETLCA IHAMBIAYaNbHA KPUMIHAb-
Ha BIAMNOBIAANBHICTb Ta AEpP>KaBW, LLO MiANAratOTb MiXKHa-
POAHIN BigNOBifaNbHOCTI (MONITUYHA Ta MaTepianbHa).

Y cuny nigBuweHoi Hebesneknm Ta cneumdikm
cKnagiB (eNemMeHTiB) MiDKHapOAHMX 3N104MHIB BiAMNOBIAaNb-
HICTb 3@ iX CKOEHHA Yy MIKHapOAHOMY KPWMiHaNbHOMY
npaBi NOKNAAAETbLCA K HA Aep>KaBy B LiIOMY, Tak i Ha OcCib,
BMHHUX Y BYMHEHHI KOHKPETHWUX AifiHb LWOAO peanisauii
3/IOYMHHOI MONITUKM: AEP>KaBHUX MOCaZoBMX OCi6 abo
oci6, daKkTMYHO Airoumx Bij IMeHi AepXaBu, ax Ao
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NoKNafaHHA MIXKHAPOAHOI KPUMIHaNbHOI BIANOBIAaNb-

HOCTi. TOMy MiXKHapOAHe KpVMiHalbHe MpPaBO Peryatoe Ak
nuTaHHA Koaudikauii MDKHapOAHWUX 3104MHIB, TaK |
MUTAHHA MIDKHaPOAHOI KPMMiHaNbHOT FOPUCANKLIT LLOAO iX
3INCHEHHS.

YHacnigok Toro, Wo 3/104NHHICTb BiAMOBIAHWUX AifHb
BCTAHOBJIEHA 3arajlbHUM MiXKHapPOAHUM MpPaBOM, KpUMi-
Ha/bHa BIANOBIAANbHICTb 3@ iX CKOEHHS BUHWNKAE He3anex-
HO BiJ, MiCLS CKOEHHA. TOYHILLE, Aia TaKMX HOPM PO3MOB-
CHOAKYETbCA Ha Byab-Akux ocib, ae 6 BOHM He 3Haxoau-
nca, Ha TepuTtopii Byab-aKoi Aepxkasw, Y BIAKPUTOMY
MOPpI, B KOCMiYHOMY NPOCTOpPi. MiXKHapOoAHWI KpUMiHab-
HWW CyZ | Cyan Aep>KaB NOBUHHI 34iMCHIOBATM NPaBOCY A
WOAO OCib, AKi CKOINN 3N104MH, Ha MNiACTaBi HOPM MiXHa-
POAHOrO npaea.

BignoBiganbHICTb BUHMKAE 3rigHO 3 Mi>KHapPOAHUM
NpaBOM, HE3aNeXxHO BiA TOro, um nepegbaveHo cknaj,
TaKMX 3/10UYMHIB Yy 3aKOHaX Aep>KaB Ha TEPUTOPIT AKX BOHW
CKO€HI. Lle nonoxeHHa 6yno 3akpinaeHo we CraTyTom
HiopHb6ep3bKOro MiXXKHapOAHOrO BOEHHOrO TpPUBYHany
1945 p. (cT. 6 «c»)°.

16 United Nations, Charter of the International Military Tribunal - Annex to
the Agreement for the prosecution and punishment of the major war
criminals of the European Axis ("London Agreement"), 8 August 1945. URL:
https://www.refworld.org/docid/3ae6b39614.html
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Ha cborogHi icHye TeHAEeHUIA KpUMiHani3auii Mix-

HapOAHWMX 3/M0YMHIB Yy HaLiOHa/lbHOMY 3aKOHOAABCTBI.
MpoTe BiAOMO, L0 HaLlioOHaNbHe NpaBo be3nocepeAHbO He
Ma€E CBOIM 3aBAaHHAM BpPEry/JtOBaHHA BIAHOCUH MiX
Aep>kaBaMu Y Hapogamu, a OTXe, BOHO He MOXE MOBHOHO
MIpOKO KPWMIHaNi3yBaTM CBOIMW HOPMaMu MIKHAPOAHI
3N104MHW. Binblue TOro, Mi>XKHapOAHI BIAHOCUHN HE MOXYTb
6yt 06'€KTOM 310UMHY B HaLliOHaAbHOMY MpaBi, a TOMy
BOHMW, 3BICHO, HE MOXYTb BUCTynaTu O6'€KTOM 3/104MHY,
nepeAbayeHoOro HauioHabHVM KPWMiHalbHUM 3aKOHO-
AaBCTBOM Jep>aB. Y MiXKHapOAHO-MPaBOBIA NiTepaTypi
NiAHIMAETbCA NUTAHHA LWOAO ICHYrOYOI npobaemaTvkm
HOPMAaTVBHOIO PEryatOBaHHA | PO3MeXyBaHHA  KPWUMi-
HaJbHOT FOPUCAMKLIT AepXKaB y L cdhepi.

Lile muTaHHA, Ha Hawy AyMKY, MOXHa BUPIIWTK
TakKMM UYMHOM: 3Baxkarouu Ty O6CTaBMHY, WO Cy6'ekTOM
BiZAMNOBIAANbHOCTI 3@ HaLiOHa/IbHNM 3aKOHOA,aBCTBOM Ziep-
XaB € GI3NYHI 0cobun, TO Aep>KaBn y CBOEMY BHYTPILLHbOMY
3aKOHOAABCTBI, K BUKIKOYEHHA AN MIDKHAapPOAHWUX 3/10-
YMHIB, MOBWHHI NepeadbaynTn HOPMY LWOAO BIAMNOBIAANb-
HOCTI Jep>XaB y YacCTVHI BiALIKOAYBAHHA MaTepiaibHOI
LWKOAM XXepTBaM MiXKHapPOZAHOIO 3/104MHY.

Woao knacudikauii (BUAIB) Mi>XHaAPOAHWUX 3/I0UMHIB,
CAif, BKasaTy, WO BOHa BriepLue 3HanLuAa CBOE 3aKPinaeHHs y



32
©

CratyTi i BMpoky HropHbep3bkoro BoeHHOro TpubyHany 1945

p. Cknagn (enemMeHTV) LMX 3104UMHIB Y noganbliomy 6yam
NIATBEPAXKEHI | KOHKPETMN30BaHI B UMCAEHHUX MIDKHAPOAHO-
MPaBOBUX aKTax, MPUMHATMX 3rofoM. 3Ha4YHy POJb Y LIbOMY
Bigirpann 4otmpun XXeHeBcbki KOHBeHLii 1949 p. 3okpema:
1) KeHeBcbka KOHBEHLiA MPO MOKPALLEHHA  y4acTi
MOpaHeHWX | XBOpUX Yy Aitounx apmisx; 2) >KeHeBcbka
KOHBEHL}isi NPO NMOKPALLEHHS YYacTi MOpaHEHMX | XBOPUX OCi6,
fKi moTepniav kopabesibHy aBapito, 3i cknagy 36ponHMX cun
Ha Mopi; 3) JXeHeBCbka KOHBEHLIS MPO MOBOAXEHHA 3
BiICbKOBOMOIOHEHWMY; 4) XKeHeBCbKa KOHBEHLLiS MPO 3axXmCT
UMBIZIBHOTO HaceneHHs nig 4ac BiMHW | aBa [loaaTkosi
NpOTOKOAM A0 HWX Big 8 uepBHA 1977 p.. JoaatkoBui
NPOTOKON A0 XKeHeBCbKMX KOHBeHL, Big 12 cepriHa 1949 p.,
WO CTOCYETbCA 3aXWUCTYy >XEPTB MIKHAaPOAHUX 36pPOMHMX
koHonikTiB (Mpotokon 1), [doaatkosun npotokon |l po
KeHneBcbknx KOHBeHLV Big 12 cepriHa 1949 p., Wwo cTocyeTbea
3aXMCTYy >KepTB 30pPOMHUX KOHODAIKTIB  HEMiXKHAPOAHOrO
xapaktepy; KoOHBeHLis nNpo MNOMepeikeHHs  3M10UMHY
reHouuay 1 nokapaHHs 3a Hboro 1948 p.; MixHapogHa
KOHBEHLi MPO MOMepeaXeHHA Ta MOKapaHHA 3/10UNHY
anapteigy 1973 p.; MNMpoekT Kogekcy 310UMHIB NpOTN MUPY |
6e3neku ntoacTea 1954 p.
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Cknagn (enemeHTn) MidDKHapPOAHUX 3/10UYMHIB Hal-

6inblw NoBHO nNpegcTasaeri y CtatyTi MidkHapoAHOro Kpu-
MiHanbHOro cyay (ct. 5-8). o H1X BIAHOCATLCA: reHoUNA;
3/I04NHWN NPOTU JFOAAHOCTI; BOEHHI 3104YNHW; arpecis.
Cnip TakoXX 3a3HAUNTK, WO B 3aN€XHOCTI Bij BUKO-
PUCTOBYBAHOI KOHLEMLUIT MIDKHAaPOAHMX 3/10UMHIB, iHLLUI
KPUMiHanbHI Aii, Taki AK nipaTcTBO abo TOpPTypwW, TakoX
MOXYTb BBaXaTUCA MIXKHAaPOAHMM 3104NHOM.
BpaxoByroun BuLLLEO3HAYEHE, CiJ KOHCTaTyBaTu Npo
HarasbHy HeOOXIiAHICTb 3aKpPiNJeHHs YHIPIKOBaHOrO BU3Ha-
YEHHSA MOHATTA «MDKHaPOZAHWI 3/1I0UMH» B aKTax, LLO nepes-
6ayatoTb BiANOBIAANbHICTb 33 X CKOEHHS, 33419 OAAHAKOBOIO
3acToCyBaHHs | kBanidikaLii NpOTUMNPaBHKX AifHb.
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iMeHi FOpis Pedbkoguya

YepHisyi, YkpaiHa

I
-~

Y cuctemi Mi>kHapoAHOro GiHaHCOBOro npasa, fK |

y O6yab-AKin ranysi MiKHapOAHOro mnpasa, MPUHLMMM
3aiMatoTb OCHOBOMOJIOXHE 3HaYeHHA Ta BMWCTyMNakoTb
CUCTEMOYTBOPIOKOUYMM  SAPOM  MiDXKHAapOZHO-MPaBOBOro
peryntoBaHHA MiXKHapOAHMX PiHaHCOBMX BIJHOCUH. BoHM
NPOHM3YIOTb BCHO rany3b MiXHapoAHOro ¢iHaHCOBOro
npaBa, BWCTYNarvuM Mpyv  LbOMY  Yy3arajbHHOHYO-
IHTErpaTMBHUM LIEHTPOM i NpaBoBMM GyHAAMEHTOM, Tak
61 MOBUTH, «<KOHCTUTYLLIEFO» BCIEI CUCTEMU MIDKHAPOAHOTO
diHaHCOBOro NpaBoOMOPAAKY.

Cuctemy MpUHUMMIB MiDKHAapPOAHOro (iHaHCOBOrO
npaBa CKNajatoTh:
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. 3aranbHi rany3esi NPUHLMNN MI>KHAPOAHOTO diHaH-

COBOrO MNPaBa, A0 AKUX HafeXaTb OCHOBHI MPUHLMMM MiXKHa-
poaHoro npasa. Ix gis y MixHapoaHOMy biHaHCOBOMY NpaBo-
nopAAKY Mae cBoi 0cobamBocTi. [lo Takux NpvHUMMIB Hane-
Xatb: 1) nNpWHUMN CyBEpeHHOi pPIBHOCTI AepXaB Y
MIDKHapPOAHWUX (IHaHCOBMX MPAaBOBIAHOCMHAX (CyBepeHiITeT
Jep>XaBu LWOAO HaUiOHaNbHWUX HaLUioHanbHOI diHaHCOBOI
camctemun Ta diHaHCIB, piBHa MpaBOCYb'eKTHICTb AepXKaB Yy
MIDKHapOAHMX PiHAHCOBMX MPaBOBIAHOCUHAX); 2) HEe3aCToCy-
BaHHSA CUAWN UM NMOTPO3M CUIOKD Y MIDKHAPOAHWUX BiHaHCOBMX
BiAHOCKHaX (MOPYLUEHHS AaHOTO MPUHLMIMY MOXUIMBE Y TaknX
dopmax: PiHaHCKM MOXYTb BUKOPUCTOBYBAaTUCb AK 3acib
3aCTOCyBaHHA CuaKn, ByTK MilLEHHIO MNpuW i 3aCTOCYBaHHI,
BUCTYNaTV NMPUBOAOM ANA Hel); 3) MPUHLMM HEBTPYYaHHSA Yy
BHYTPILLHI CMpaBu Jep>kaBW, 30Kpema B ii BHYTPILLUHIO Ta
30BHILLHIO PIHAHCOBY MOAITUKY; 4) NPUHLMN CNiBPOBITHMLITBA
MK Jep>kaBamn y cdepi diHaHCIB; 5) NPUHLMN MUPHOTO
BPEry/toBaHHsA CropiB 3 QiHAHCOBUX MWUTaHb; 6) MPUHLMN
PIBHOMPABHOCTI | MPaBa HapOZiB PO3MNOPAAXKATUCH BAACHMMU
dbiHaHCcOBUMK  pecypcamy; 7) npuHUMN  A06POCOBICHOIO
BMKOHAHHA MDKHapOAHUX 3060B'A3aHb y cdepi ¢iHaHCIB;
8) NpuHLMN NoBarv Npae i OCHOBHWX CBOBOZA, NtOANHW Y chepi
diHaHciB; 9) NPUHLMN HEMOPYLLUHOCTI AeP>KaBHUX KOPAOHIB;
10) NnpUHUMN TepPUTOPIANBHOI LNICHOCTI Aep>KaB.
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MpUHUMN CyBEPEHHOI PIBHOCTI AepXaB Yy MiX-

HapoAHOMY diHaHCOBOMY MPaBOMOPAAKY O3HaYaE PiBHY
NpPaBOCYb'eKTHICTb Aep>kaB Yy MiKHaApPOAHMX (iHaHCOBUX
NPaBOBIAHOCKMHAX Ta CyBEPEHITET Aep>KaBW LWOAO HaLlio-
HanbHWUX GiHaHCIB | diHaHcoBOI cucteMn. Cneumdika Mix-
HapOAHWX GiHAaHCOBMX MPABOBIAHOCWH Y KOHTEKCTI AOTPU-
MaHHS BKa3aHOro NPUHLMMNY NosAra€e B Takmx ocobimeoc-
TAX MOro peasnisauii:

1) 3aKpinJeHHA y MDKHapPOAHMX AOKYMEHTax MoJo-
XeHb WOAO HajaHHA KpaiHam, Lo pO3BMBalOTbCA, npede-
peHLin y cdepi GIHAHCIB Ha «<HEB3AEMHIV» OCHOBI HE MOPYLLYE
MPVIHLMN CyBEPEHHOI PIBHOCTI Aep>KaB, OCKIZIbKM: @) LI HOpMa
He € iMMepaTMBHOLO, a € CTpaTeriyHo HaxkaHUM OPIEHTUPOM
AV Ana pepxkaB y cuay iX MOXMBOCTeW; 6) cTabinbHICTb
HaLIOHaIbHNX PIHAHCOBUX CUCTEM, BKJIFOUAROUM KpPaiHW, Lo
PO3BMBAOTbCA, EKOHOMIYHO BUrigHa BCIM KpaiHaMm CBITY;,

2) AeneryBaHHA KpaiHamMun CBOIX CyBEPeHHUX iHaH-
COBWX MOBHOBaXeHb MI>XHapOAHUM GiHAaHCOBMM OpraHi-
3auiaM He € obmexeHHAM QiHaHCOBOro CyBepeHITeTy, a
HaBMaku — peani3aLiero CyBepeHHOro npasa Ha YKNajeHHS
Mi>KHapPOZAHMX AOrOBOPIB. Take «0BMeXeHHs» CyBePeHHUX
npaB KpaiH y $iHaHCOBIN chepi Yy paMKax MidKHaPOAHMX
biHaHCOBMX OpraHisauin  3A4IMCHIOETBCA Ha yMOBaXx:
TUMYacOBOCTI; JOBPOBINBHOCTI; YaCTKOBOCTI (Aep>kaBa He
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BTpa4vae BCi CBOI MOBHOBAaXEHHA 3 TUX NUTaHb, CTOCOBHO

AKX CyBEpPEHHi MpaBa obmexeHi); 0bMeXXeHHA 34iiCHIo-
€TbCA Y GIHAHCOBMX IHTEpecax Aep>KaBu;

3) MPaBUO «3BaXXEHOTO» FONIOCYBaHHSA B OpraHax Mix-
HapOAHMX (IHAHCOBMX OpraHisaLii, npy AKOMY KiNbKIiCTb
ronocCiB  AepXkaBW-UneHa 3aneXuTb Bif 1i  €KOHOMIUHMWX
MOKa3HWKIB, He Aa€ Aep>kaBaM-uleHam PIBHOrO BIIMBY Npw
NPUAHATTI BaXKIMBWIX PillieHb. Y JaHOMY BUMNaAKy B MiXKHapOs-
HOMY }iHaHCOBOMY MPaBOMOPAAKY CMOCTEPIraETbCd YHOPMO-
BaHEe Ha MDKHAPOAHOMY PiBHI AndepeHLitoBaHHA MOTEH-
LiMHMX MOXIMBOCTEN Aep>KaB (3an1eXHO Big X iHaHCOBOI
MOTY>KHOCTI) 6paTh y4acTb y BUPILLEHHI BadUIMBMX GiHAHCOBUX
MWTaHb Y paMKax MibdKHapoAHWX GIHAHCOBMX OpraHi3auin.

AHani3 MiXXHapoAHWX PiHAHCOBMUX BIAHOCKH Y KOH-
TEKCTi MPUHLMMNY He3aCTOCYBaHHA CUIM UM MOTPO3M CUOHD
fA€ MiACTaBM ANA BUCHOBKY, LLO HEAOTPUMAHHS LbOro
NPUHLMMNY CMOCTEPIraETbca y MiDKHAPOAHOMY QiHaHCO-
BOMY MpaBoOnopaaky, Konn ¢bIiHaHCOBI pecypcn BUCTY-
naroTb: 3aCOOOM 3aCTOCyBaHHA CUAW; LIAAO (MILLEHHIO)
npwu il 3aCTOCYBaHHI; NPMBOAOM A4 ii 3aCTOCYBaHHSA.

MpVHLMN He3aCTOCYBaHHA CUAN UM NMOTPO3M CUJIOHD
y Mi>XHapoAHOMY diHaHCOBOMY NMpaBOnopsAAKYy Ma€ Takui
3micT: 1) He3acTocyBaHHA PiHAHCOBOI CU/IM 3 METOHO 3aB-
JAHHA LWKOAWM HaLioHanbHiM (iHAHCOBIN CUCTEMI MEBHOI



39
©

KpaiHuy; 2) He3acTocyBaHHA cuan y GopMi kibepaTtak Ha

IHGOPMaLINHO-TEXHONONIYHI  Pecypcy, Lo 34iNCHIOTb
3abe3neyeHHs PyHKLIOHYBaHHSA HaLliOHaNbHOI GiHaHCOBOI
cucTemu, CTBOpPHOKOUM 3arposy diHaHcoBin be3neui aep-
XaBW Ta CyBepeHITETy Aep>KaBu B LiJIOMY; 3) He3acTocy-
BaHHA BINCbKOBOI CMAM MO BIAHOWEHHI A0 JAep>XaBu
yepes HEeBMKOHAHHA Heto GpiHaHCOBMX 3060B'A3aHb.

[Il. MpuvHUMNK, AKI NpUTamMaHHI BUKNKOYHO cdepi
MIDKHapOAHWX PIHAHCOBMX BIAHOCUH: 1) NPUHLMNI 3a60pOHN
dIHaHCYBaHHA TEPOPUCTUYHOI AiANBHOCTI; 2) NPUHLMA CMiB-
POBITHMLTBA KpaiH Y HanNpAMKY HeAOMyLUeHHSA r1obanbHNX
dIHaHCOBMX Kpwu3; 3) NPUHLMN B3AEMHOI BUTOAW; 4) NPUHLMN
NPO30pOCTi GiHAHCOBOI MONITUKM KpaiH Ta iHLUi.

B ymOBax 3pocTaHHsA y CBIiTI TEpOPU3MY AN MDKHAPOA,-
HOro CMiBTOBapMCTBa Haby/la BaXK/IMBOrO 3HAaYEHHA Y paMKax
BUKOHaHHA MPVHLMMNY HEBTPYYaHHA Y BHYTPILLHI Cripasu
6opoTbbHa 3 TEpOPM3MOM, 30KpeMa LLAAXOM NPOTUAIT i GiHaH-
CyBaHHIO, LLO OTPUMANO CBOE 3aKPINIEHHA Y MONOXEHHAX
MIDKHaPOAHMX KOHBEHLV Ta AIANbHOCTI BiAMOBIAHMX MiKHa-
POAHMNX diHaHCOBUX opraHizauiv (FATF Ta iHwWi). Fon0BHMM
CMCTEMOYTBOPOOYMM YMHHUKOM BKa3aHOrO HOPMAaTVBHO-
NpPaBOBOrO KOMMEKCY Ta IHCTUTYLIMHOTO MeXaHi3My €
NPVHUMN 3ab60pPOHN QiHAaHCyBaHHA TEPOPUCTUYHOI AifNb-
HOCTI. [laHni NpUHUMN € rany3eBuUM MPUHLMMOM CUCTEMM
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Mi>KHapOAHOro GiHaHCOBOro Mpasa, OCKiNbkK BiH: 1) Nowm-

PHOETLCA Ha BCHO rany3b MiXKHapOAHOro ¢GiHaHCOBOroO NpaBa;
2) BM3HaHWIA MaiXe BCiMa Jep>kaBaMu CBITY, MPOSABOM YOro
€ NpUEAHaHHA A0 MixKHapOAHOI KOHBEHLLI Mpo 60poTLby 3
diHaHCcyBaHHAM TepopuaMy Big 1999 p. maixe BCiX KpaiH
MIDKHapOAHOI CMiIbHOTY; 3) € HaA3BMYaANHO BaXJIMBUM AN1A
BCI€El MDKHApOAHOI CMiJIbHOTKY, OCKI/IbKM Bif, AOTPUMAaHHSA
LbOro MPUHLUMMY 3aneXuTb MiDKHApOAHWA Mup | 6e3neka;
B33EMO3YMOB/IEHUW TaKUMW OCHOBHUMMW MPUHLMNAMW MiX-
HapOAHOrO MpaBa, AK HEe3acTOCYyBaHHA CWAM YW MOrpo3n
CW/IOK0 Ta HEBTPYYaHHSA y BHYTPILLHI CNpaBu.

Wwnpokmi  cnektp pedopM B IHCTUTYLIMHIN
apXITEKTOHILLi Mi>XKHapOAHOro GiHaHCOBOrO NPaBoOMNoOPAAKY
(CTBOPEHHS HOBUX MiXXKHapPOAHMX QiHAHCOBUX IHCTUTYLLIN)
Ta NOro HOPMAaTMBHO-MPAaBOBIA CKAAAOBIN (MPUMHATTSA
KOMMAEKCY MiXKHapOoAHMX PiHaHCOBUX CTaHAapTIB), KWW
noyaBcs nicna cgiToBOi ¢iHaHcoBOI kpu3n 2008 poky
33419 3MIUHEHHA MIXKHApPOAHO-MPaBOBOrO MeXaHi3my
NPOTUAIT CMCTEMHUM pPU3MKaM, 3arnoyaTkyBaB CTaHOB-
NEeHHSA ranay3eBoro NPUHLMUNY MiXkKHapoAHOro GiHaHCOBOTO
npaBa — CNiBPOBITHNLTBO Aep>XaB y HanpamMKy Hezomny-
WeHHA rnobanbHUX GiHaHCOBUX KPWU3.

MpVHLMN B3aEMHOI BUrOAN Y MDKHapPOAHOMY diHaH-
COBOMY MpPaBOMOPAAKY Nepesbayae JOCATHEHHS KpaiHamMu
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HanaHCy CninbHUX iHTEpeciB y iHaHCOBIN cdepi Ta MOro

3abe3neueHHs y npoueci cniBpobiTHMUTBa. PopManbHe 3a-
KPINAeHHA NPUHLMIY B3aEMHOI BUTOAMN B MIDKHaPOAHMX A0O-
roBopax 3 QiHaHCOBMX MUTaHb MOBWHHO BignoBigaTn dak-
TUYHIM B3aEMHIN BUIroAi Ha npakTui. MpuHUMN npo3opocTi
diHaHCOBOI MONITMKM KpaiH nepesbayae BIAKPUTICTb YCiEl
iIHpopMmaLii Npo iHAHCOBY MONITVKY Aep>KaB, pileHHsA i-
HaHCOBUX IHCTUTYLX Ta (iHAHCOBI TpaHcCakLii, WO BMMa-
ra€TbCa MDKHapOAHVMM GIHAaHCOBUMW OpraHisauisMu 3aa14
6e3nekn Ta cTabiNIbHOCTI MiXXHAPOAHOI GiHAHCOBOI CUCTEMMW.

1. CneuianbHi ranysesi NPUHUMMW, AKI NOLLMPLO-
FOTbCA Ha OKPeMi BUAWN MIDKHAaPOAHWUX GiHAHCOBMX NpaBo-
BIZAHOCWH. Y HayKOBIM niTepaTypi 3 MXXHapOAHOro npasa
nepenik cneuianbHUX rany3eBuMX MPUHLNUMNIB MiDKHAPOA-
HOro ¢IiHaHCOBOro mnpaBa PIi3HUTbCA Yy CUJIY AOBIIBHO
0bpaHnx KpuUTepiiB iX BMOKPEMAEHHS | YiTKOI BMAOBOI
knacudikaLii TPMHLUMMIB He 3aMpPOMNOHOBaHO.

CneujanbHi ranysesi NPUHUMNM MiDKHApoaHOro &i-
HaHCOBOroO MpaBa B GiNbLLIOCTI CBOIN B3aEMOMOB'A3aHI MiX
coboro B cuny npegmMeTHOI GiHAHCOBOI CMOPIAHEHOCT, i
NiANOPAAKOBaHI 3aralbHVUM Trany3eByMM MPUHLMNEAM MiX-
HapoaHOro GiHaHCOBOro Npasa, MPOAOBXEHHAM AKUX BOHM
€ y BIANOBIgHNX chepax. BOHM € LieHTpanbHUMK cMcTeMO-
YTBOPHOOUMMM HOPMamu Yy BIAMOBIAHUX HOPMAaTUBHO-
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NpaBOBUX KOMIJIEKCAX, WO PEryAOHTb BiAHOCHO BiAOerM-

NEHUIN BUA, MIDKHApPOAHUX QiHAHCOBMX BIAHOCKH. Ix nepenik
MOXe 3MIHFOBATUCb | AOMOBHIOBATUCb B 3a/IEXXHOCTI Bij,
PO3BUTKY TOFO UM IHLIOTO IHCTUTYTY MIDKHApOAHOTO diHaH-
COBOro npaBa abo MPUMHATTA HOBMX MiXXKHApPOAHO-MpPaBoO-
BWX aKTiB, B IKMX BOHW OTPUMYOTb GOpManbHe 3aKpinaeHHs.

Mpuknagom cneuianbHUX MPUHLMMIB MiXKHaAPOA-
HOro ¢iHaHCOBOrO MpaBa MOXYTb C/AYryBaTU MPUHLUNK,
WO AitoTb, NPUMIpPOM, y cbepi IHBECTULN, a came: MPUH-
umnn nibepanizauii Mi>xkHAPOAHWUX IHBECTULIMHWUX BIAHOCUH;
060B'A30K Aep>XaB CNPUATM  PO3BUTKY MIDKHAPOAHMX
IHBECTULIMHUX BILHOCWH; Aep>XXaBHUM Ta MiXXHapOAHWI
KOHTPOJIb 3@ PYXOM IHBECTULLIN; HE3aBAAHHA IHBECTULLIAMMN
LWKOAM €KOHOMILLi NpUIAMaoYoi KpaiHn TOoLO.

NITEPATYPA:
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TEPUTOPIAJIbHA LINICHICTb AEP)KAB
Y MDKHAPOAHOMY IMPABI

Hamania KNPUJIIOK

kaHOudamka rpuduYHUX Hayk, 8.0. O0YeHMKU
kagedpu MkKHApoOHoO20 npasa

ma nopieHAIbHO20 NPA8o3HA8CMaa
YepHiseybk020 HaYioOHA/IbHO20 yHigepcumemy
iMeHI HOpis Pedbkosuya

M. YepHisyi, YkpaiHa

Mapkoc Ayaycmo MAJTICKA

dokmop ¢pinocodpil, npogbecop nicasdunaomHol
npozpamu 3 0OCHOBHUX npas [ 0emokpamii,
mazicmp i dokmopaHm 8 ABMoOHOMHOMY
YyHigepcumemcokomy yeHmpi bpasunii — UniBrasil,
Kypimiba, bpa3unis

Cepeiii MEJIEHKO

dokmop rpUOUYHUX HAyK, hpoghecop
npogbecop kagpedpu MKHapoOHO20 npasa

ma NopieHALHO20 NPa8o3HA8CMaa
YepHiseybko20 HAYIOHA/IbHO20 yHigepcumemy
iMeHi FOpis Pedbkoguya

M. YepHisyi, YkpaiHa

I

TepuTtopia — Lie FHOPUCAMKLIA Aep>aBK, NPOCTOpoBa
npoekuia i cyBepeHiTery Ta Bnagn. CyuyacHy Jep>kaBy
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HEMOX/IMBO YABUTU O€3 TepuTOpIl, OCKINbKM TepuTopis €

di3VYHOO OCHOBOKO  Aep>kaBy, i KOHCTUTYTUBHWUM ene-
MeHTOM. [lnA NONITUYHOT Haykun TepuTopisa Hece 3 coboto iaeto
BMaAW iMNepii, To4i fK AnA NpaBa Teputopis NiAKPeCtoe
acnekT FPUCANKLITL 3riAHO 3 KNAaCUYHMM PO3YMIHHAM Teopii
Aep>KkaBy, TepUTOPIA CTaHOBUTb MPOCTOPOBY MEXY, B MeXax
AKOI Aep>kaBa edeKTVBHO | BUKIKOUYHO 3AIMCHIOE Bhagy
iMnepil Hag AroabMW. Tak caMO € PO3YMIHHA TOro, WO
TepuTOpIA — Lie MPOCTIP, Ha AKOMY PO3BUBAKOTLCA BIJHOCUHY,
BNACTUBI  XXUTTHO JAep>KaBW, MPOCTIP, SKUA ICHYE Big
niA3eMHOro 40 NoBITPAHOro npoctopy.'’

AKTyanbHICTb TEMW 3yMOB/IEHA TUM, LLO CyBepeHHa
TepuTOpIf, AK MPUXWUCTOK, BTPaTWa CBOE 3HAUEHHS nepej
06/MYYAM  SAEePHUX  TEXHONOTIN, JAiTakiB | CymMyTHWKIB,
IHTeHCcuikaLii TOPriBi, MIrpauiHUX PyXiB i TEXHONAOTYHOI
B32EMO3aNIEXHOCTI. 3MiHW, fKi MPUCKOPIOKOTb PyX NHOAEN i
peuyer, CTaBiATb M4 CyYMHIB  CTape  BW3HAY€eHHA
TepuTopianbHOI  aep>kaBu. besneka Ta 3abe3neuyeHHs
TEpUTOpPIaNbHOI  LINICHOCTI  Aep>kaBu CTann  rnobanbHOKO
npobnemoto. Came B MidKHapOAHOMY npaBi BOAYaeTbCA
MOWYK | MIATPUMKA MUPY 3a YMOB CbOrogeHHs. BayuHo
3ayBaxye K. Yopbpik, Wwo B 3MICT NpuHUMNY CyBEPEeHHOI

7 Mejia, Hugo Palacios. Introduccién a la Teoria del Estado. Bogota: Temis,
1980, p. 37.
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PIBHOCTI, OKpPIM  TPAAWULINHMX  E€NEeMEHTIB, Takux K

TepuTopianbHa LLNICHICTb Ta MONITUYHA HE3ANEXHICTb, AKUMU
BOJIOAIE KOXHa Jep>kaBa 30KkpeMa, Oy/s0 BKIOUEHO TaKOX i
LIHHOCTI CMiNbHI ANA yCiX Jep>kaB B pamMKax CBITOBOrO
cnisToBapucTBa. [lo Takux, CMiNbHUX ANA BCIX Aep>KaB B
pamMKkax Mi>KHapOAHOI CMiJIbHOTW IHTEPECiB BUEHMM BIJHOCUTB,
HanpVKaag, NiATPUMKY MiKHapOAHOTo Mupy Ta 6esneku.'®

3rigHO 3 MiDKHAapOAHWM MpaBOM, JepXXaBa Xapak-
TepPU3y€eTbCA BCTAHOBJ/IEHHAM MILHOTO Ta e(peKTMBHOro
NopAAKY Ha MeBHi TepuTopii ANA NeBHOro Hapoay 6e3
BTPYYaHHA IHWWUX AepXaB. Y LbOMY CeHCi Jep>kaBa €
TepUTOpIaNbHOK KOpnopaLiet, TOBTO He ICHYE KOYOBOI
aepxasun. La xapaktepuctuka fep>kaBu MiATPUMYETbCS
KNaCUYHOIO TEOPIErD TPbOX eNeMEHTIB Aep>KaBu: Hapoay,
TepwTopii Ta cysepeHiTeTty.'®

TepuTtOopianbHa UINICHICTE O3HaAYaE TepuTOpianbHYy
«€QHICTE» abo  «UINICHICTE» Aep>kaBu. byayun Hopmoro
MIDKHapOAHOro rMpaBa, BOHa 3axWLWAE TepuTopiaabHy
CTPYKTYPY He3aNnexHO! fep>XaBuW | € BaX/IMBOK OCHOBOKO

18 Warbrick C. The principle of sovereign equality / C. Warbrick // The United
Nations and the Principles of International Law: Essays in memory of
Michael Akehurst / Lowe W, Warbrick C. (edt). — London-New York :
Routledge, 1994. - P. 213.

19 Geiger, Rudolf. Grundgesetz und Vélkerrecht. 22 ed. Minchen: Beck, 1994,
p.21-22.
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CyBepeHITETy AepxkaB. Te, WO TepuTOpiaabHa LNICHICTb €

HeBi'EMHOI CK/1aJOBOKO MPUHLMMY CyBEPEHHOI PIBHOCTI
fepkaB MOCTIMHO MiAKPECAHOETbCA B TEOpPii Ta MpaKTuLi
MIDKHapOAHOro npasa. BoHa TicHO moe'a3aHa i3 cyBepeHi-
TETOM, TepUTOpiaibHE BEPXOBEHCTBO € OAHMM i3 HaWBaXJIU-
Biwmx ¢akTopis akoro. Ak caywHo Big3Havae O.B. 3ago-
POXHIW, TEPUTOPIA: € HAVBAXJIMBILLNM KOMMOHEHTOM CyBe-
PEHITETY Aep>KaBW, ajXe B JAep>aBHO-NPaBOBOMY acrnekTi
TepUTOpIs TICHO MOB'A3aHa 3 CyBepeHiTeToM» %,

KnacnuyHe po3yMiHHS MOHATTA TEPUTOPIaNbHOI Lii-
NICHOCTI CTOCYETbCA NLLE AeP>KaB. 3rifjHO 3 LiEF0 TOUKOHO
30py, Aep>KaBW pO3rnajatoTbCs AK Cyb'ekTn, umsa Tepwu-
TOpiaNbHa LiNICHICTE Mae 6yTn 3axuiieHa, | Aepkasw,
BOAHOYAC, 3000B'A3ylOTbCA He MNOpYyLlyBaTW TepUTOPI-
aNnbHY LiNICHICTb IHWKWX AepXXaB.

MNpWHUMN TepuUTOpIaNbHOI LINICHOCTI  AepXXaBK, fK
OAVH i3 OCHOBHMX MPVHLMNIB Mi>XKHAPOAHOTO MpaBa, nepea-
Hayae 3axnCT TePUTOPIANBbHOI LNICHOCTI, FapaHTye NPOAOB-
XKEHHS ICHYBaHHA Jep>KaBy B ii HAHILLIHIX KOPAOHaX | BU3HAE
OAHOCTOPOHHI 3MIHM TEpPUTOPII CMAOBUMMK 3acobamu TPETIX

20 3apopoxHin  OB. TMuTaHH KOPAOHIB B  YKPaiHO-POCIACHKMX
MDKAEP>XXaBHMX BigHOCKMHax B nepiog Big po3nagy CPCP go nignvcaHHs
[JoroBopy npo apy><6y,cniBpobiTHMLTBO Ta NapTHepcTBo 1997 poky / O.B.
3af0PO>XKHIN. — YKpaiHCbKMIA Yaconuc MixkHapogHoro npaea. —2012. - N21-
2.-C8.
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[iep>kaB MOPYLUEHHAM MixkHapogHoro npasa. OfHak, Ll

NPVHLUMN 3axuWaEe Big Oinblue HXX Avwe MpOoCTUX 3MiH
KOPZAOHIB MK Aep>XaBamu. TepuTopiasbHa LINICHICTb €
MawiXe B YCiX MPaBOBWX JOKYMEHTaX Y MOEAHAHHI 3 MOHATTAM
NONITUYHOT HE3aNEXXHOCTI. TepuTOopIs BU3HaHa 5K BinbLue, HiXX
NpOCTO HeobxifHa BWMMOra [Aep>XXKaBHOCTI. 3aKOH, TICHO
MOB'A3Y€E TEPUTOPIaNbHY LIAICHICTb | MONITUYHY HE3aNEXHICTb,
TOMY WO TEPUTOPIs BU3HAETbCA AK MPOCTOPOBUIA Kapkac i
HeobxigHa ymMOBa ANA YCBIAOMJIEHHS MOAITUYHOI He3anex-
HOCTI. TepuTopis — eKCKNHO3MBHA 30Ha B AKIA MOXeE 3HaUTU
CBOE BMpPaXXeHHA MOJITUYHA HE3aNeXHICTb Aep>KaBu i Kyau
IHO3EMHI ypAan He MOXKYTb — IK MUTaHHA MPUHLMNY — BTPYyYa-
TMcA. AK Hacnifok, TepuTopiasbHa LINICHICTE MoTpebye He
JNLLEe 3aXUCTY Bif 3MIHM KOPAOHIB, ane BMMAarae 3axucty Bij,
YCiX BUAIB BTPyYaHH Ha TEPUTOPItO Aep>KaBW 330BHi.°’
TeputopianbHa UiicHICTb — ue, AK cka3a [. JlaytepnaxT,
«0CcOobNMBO TaMm, Ae BOHA MOEAHYETLCA 3 «MOMITUYHOKO He3a-
NeXHiCTo», [...] € CMHOHIMOM TepuTOpIianbHOI HeaoTop-
KaHOCTi».%2

21 Christian Marxsen. Territorial Integrity in International Law — Its Concept
and Implications for Crimea. 2015, Max-Planck-Institut flr auslandisches
offentliches Recht und  Volkerrecht // Pexum  pgoctyny:
https.//www.zaoerv.de/75 2015/75 2015 1 a 7 26.pdf

22 L. Oppenheim, International Law, in: H. Lauterpacht (ed.), Disputes, War
and Neutrality, 7th ed. 1952, 154.
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AHekcia Pocincekoro Desepaliiero YacTUHU Tepu-

TOpii YkpaiHu — ABTOHOMHOI Pecnybaikn Kpum y 6epesHi
2014 poky Ta BillHa NPOTM YKPaiHN € ABHUM MOPYLLUEHHSAM
OCHOBHMX MPVHLMMIB MI>XKHAPOAHOrO NpaBga, 3aKpinaeHmx
y Cratyti OOH Ta iHWMX Mi>KHapOAHO-NPaBOBUX AOKY-
MEHTaxX, a TakoX fK | 3060B'A3aHHA Pocincbkoi Oeaepauii
3a BOCTOPOHHIMW Mi>XKHapOAHMMUM goroBopamu Ta byaa-
newTCcbkuM MemopaHaymom 1994 poky i, BIANOBIAHO,
BE/IMYE3HUA BUKIMK ANA BCbOrO MiXKHAapOAHOro MnpaBoO-
nopsaky. 3a cnoBamu besinakBa, «aep>kaBu 3000B's3aHi
MmoBaXkaTu CyBepeHIiTeT | TepuTopianbHy  LICHICTb
iHWMWX».23 Ak 3a3Hauae MaLiLyoni, 060B'A30K HEBTPYUaHHS
«cnoyvatky 6yB po3pobieHnn y perioHanbHOMY KOHTEKCTI
JNTaTvHCbkOT AMepukM 4Yepe3 UUCIEHHI MNiBHIYHOaMepu-
KaHCbKi Ta EBPOMENCHKI iHTePBEHL,ii Ha KOHTMHEHTI NPOTA-
rom 19 cronitta. Ocb yomy Cratyt OpraHi3zauii amepu-
KaHCbKnX AgepxaB 1948 poky 4iTko BCTaHOBWB (cTaTtTa 2,
naparpad b), Wo OAHIEHD 3 OCHOBHMX LLiIeN € CNPUSAHHA Ta
3MILHEHHA NpPeACTaBHULbKOI AeMOoKpaTii, AOTPUMYHUNCH
MPUHLMMY HEBTPYYaHHA». %4

23 Bevilaqua, Clovis. Direito Publico Internacional. Asynthese dos principios e
a contribuicdo do Brasil. Tomo |. 22 ed. Rio de Janeiro: Livraria Editora Freitas
Bastos, 1939, p. 99.

24 Mazzuoli, Valério de Oliveira. Curso de Direito Internacional Publico,
p.717.
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MixxHapoaHe NMpaBO € OAHIED 3 HaNCTabINbHILWIMX

NpPaBOBUX CUCTEM. 3aBAAKM WOMY HaCNiAKW  ANA
MOPYLIHWKIB HacTaBanu 3aBXAW, XOo4ya W He 3aBXAWu
oapasy. [lep>xaBu HOPUANYHO PiBHI, TOBTO KOPUCTYOTLCA
OAHaKOBMMW MpaBaMy Ta OfHaKOBUMMK OOOB'A3KaMMU.
MpaBa KOXHOI Aep>kaBu He 3anexaTtb Bij (aKTMYHOI
BNaAW, AKOK Jep>kaBa BOJIOZIE, a BUMAMBAKOTb I3 CTaHy
Aep>XaBn AK HOPUANYHOI 0COBM 3riAHO 3 MIDKHAPOAHUM
npaBoM. [lepxaBa ik CyH'eKT Mi>KHapOAHOro NpaBa Mae
Mi>KHapOAHY NMPaBO34aTHICTb | NpaBoCy6'eKTHICTb. MidkHa-
posHa 6e3neka IPyHTY€ETbCA, NEPLU 3a BCe, Ha JOTPUMAHHI
OCHOBHWX MPUHLMNIB | HOPM MiXXHapoAHOro npaea. B
ymoBax XXI CT., KOAn TpUBarOTb aKTUBHI MpPOLLecn rno-
H6anbHOI perioHanbHOI iHTerpaLii, B yMoBax €KOHOMIYHMX
Ta €KOJIOTIYHMX 3MIH BCe binbloro 3HauveHHs HabyBae
cniBnpaus Aep>kaB A4 BUPILWEHHA aKTyaabHWX AN BCbOrO
noacrtea npobnem. Big noro edekTMBHOCTI 3anexuTb
NOWyK ePeKTUBHUX LWAAXIB BUXOAY 3 TUX CKAAAHMX
CUTyaUiln, AKi ICHYKOTb Yy Cy4acHOMy CBIiTi. KnrouoBoro
rapaHTiero 3abe3neyeHHA NPOAYKTUBHOCTI Ta B3aEMO-
noBarn B paMKax Takoi chiipaui 6yAyTe RApuvHLUNK
Mi>XHapOAHOro npasa.
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The ineffectiveness of institutional and legal
mechanisms, such as the UN, non-observance of
international law principles by states whose status
assumed a leading role in the maintenance of international
peace and security, and the inability of international legal
mechanisms to effectively combat international legal
violations are making it ever more challenging to discuss
international law reform.

Dr. Lukashuk's ideas and perspectives on nature and
the evolution of international law extend well beyond
national boundaries or historical phases. He was a skilled
scholar in the subject of international law, and the
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importance of his views is expanding quickly. At the same
time, it is vital to identify and analyze the influence he has
had on the development of the school and theory of

international law in Ukraine, his native country where he
lived and worked for more than half of his life.

Volodymyr Butkevych, one of Ukraine's most
recognized modern international lawyers, long-term
President of the Ukrainian Association of International Law,
and former judge of the European Court of Human Rights,
praises Igor Lukashuk’s work. Dr. Lukashuk "established
the Ukrainian system of international law education,”
according to Professor Butkevych, and "all international
lawyers in our country are his students or his students"?>.

Considering Igor Lukashuk’s work and influence on
Ukrainian international law science, it is important to note
his textbook "International Law," which was published in
1971 under the editorial office of the scientist and
Volodymyr Vasylenko?®. Since 1931, this textbook had
been the first Ukrainian-language manual on international
law. Volodymyr Butkevych stated "It was well received by

25 ByTKeBUY B. «Y cuctemi €Bpona — YkpaiHa Beauka AWCTaHLs, | BOHa
nos'a3aHa 3 HernpodecioHaNi3MOM  BITUM3HAHUX daxiBuiB». URL :
https://veche.kiev.ua/journal/1146/

%6 MixHapoagHe npaBo : migpydyHwk / 3a 3ar. pea. |l Jlykawyka, BA.
Bacnnenka. Kvie: Buwa wkona, 1971. 377 c.
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the scientific and educational communities. | am not aware

of any unfavorable criticism about the textbook's
quality"?’.

The Russian Federation’s aggression against
Ukraine, which included the occupation of Ukrainian
territories in the Autonomous Republic of Crimea and
parts of the Donetsk and Luhansk regions, as well as the
declaration of a full-scale war, resulted in the objectively
justified rejection of the modern Russian doctrine of
international law by Ukrainian lawyers. Also, references
and the use of Russian authors in scientific work have been
discontinued. It is vital to underline the basis for such an
approach, taking into mind the Russian lawyers'
justification for flagrant violations of international law and
denial of its fundamental foundations. It has raised
concerns about the quality of their scholarly papers.

This, however, cannot be used as a rule to dismiss
Ilgor Lukashuk’s scientific legacy. First, he died in 2007 -
long before Russia’s aggression against Georgia and
Ukraine, occupation of a portion of Ukrainian territory,

27 BytkeBuu B. T. «JTt06iTb MixXHapoAHE MPaBO, LWaHyiTe MiKHapoAHe
npaBo, CNYXiTb M>XHaPOAHOMY MpaBy — Lie OKYMUTbCA cTopuLero» (40 95-
piyus npodecopa Irops IBaHoBMYa Jlykalwyka). YkpaiHcekuli 4daconuc
MDKHAapodHoz20 npaea. 2021. CrneuBunyck npucBayveHnin 95-pivyto 3 AHA
HapogykeHHs npod. I. |. lykawyka. C. 84.
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launch of a full-fledged war, and manipulation of its status

as a permanent member of the UN Security Council in
resolving the Syrian issue, direct or indirect intervention in
conflicts in Libya, Mali, and elsewhere.

Given the scientist's considerable contribution to the
formation of treaty law?®, not all of his theoretical views and
notions were realized in practice. For example, for the first
time, Igor Lukashuk raised the subject of disparities between
potential and valid treaty participants and attempted to
classify them. But, those concepts were not developed further.

Based on Dr. Lukashuk’s legal theories and notions, we
believe that substantiating facts of Russian Federation
violations of international law norms and the prospect of
bringing it to international accountability might be immensely
authoritative. The examination of modern international legal
perspectives based on the Russian Federation through the
eyes of Igor Lukashuk yields some intriguing results.

Because history, and especially legal history, does not
allow the conditional situation, it is objectively preferable to
speculate on Igor Lukashuk'’s evaluation of Russian aggression

28 Yaremchuk V. Periodization of Igor Lukashuk’s Research on the Law of
Treaties. European Journal of Law and Public Administration. Romania.
2019.  Volume 6. Issue 1. ISSN:  2360-6754  URL:
https://www.lumenpublishing.com/
journals/index.php/ejlpa/article/view/1577 /pdf
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against Ukraine. The physicist was outspoken in his

condemnation of aggression as a tool of world diplomacy. In
a 1991 letter to the editor-in-chief of the American Journal of
International Law, he expressed his belief that "Regardless of
the outcome of the [war] in the Gulf, potential aggressors will
now have to consider that their crimes will be met with a
decisive response by the international community"?°. This
theory is plainly applicable to the international community's
reaction to Russia's assault against Ukraine.

Even a rudimentary examination of this issue leads to
the conclusion that the scientist would categorically oppose
the acts and declarations of present Russian authorities. For
example, as is well known, on December 8, 2020, Russian
Federation President Vladimir Putin signed a law introducing
amendments to procedural codes, according to which the
rules of international agreements of the Russian Federation
in their interpretation are not allowed to be applied, in
violation of the Russian Federation Constitution. In other
words, the priority of international law in the Russian
Federation's domestic legal system has been de facto
removed, including to block the execution of European Court
of Human Rights judgements.

2% Notes and Comments. American Journal of International Law. 1991. Vol.
85. Pp. 537.
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Rather, Lukashuk emphasized that "the inalienability

of basic human rights and the state's duty to ensure them
means that the relevant principles and norms occupy a
special position in the state's legal system," and that proper
human rights protection is ensured “through the
harmonization of international and domestic law." Based on
these theses and an examination of the standards of the
Russian Federation's Constitution, the scientist concluded
that "generally known norms of human rights should be
enforced even if the rights derived from them are not
mentioned in the Russian Federation's Constitution"3°,

It is safe to say that Dr. Lukashuk would fiercely
oppose any fresh plans for dividing the world into zones
of influence, as advocated in our time by the Russian
Federation. As is well known, on December 15th, the
Russian Federation's Ministry of Foreign Affairs handed up
to the US State Department recommendations that formed
spheres of influence in Central and Eastern Europe as an
example of the Yalta system of international relations®'.

30 fipemuyk B. B. Po3pobka |. I. JlyKallykoM TEOpeTUYHUX OCHOB MpaBa
MiXXHapOAHOI BignoBiganbHocTi. KOpuanyHmin 6roneteHs, 2020. N2 13. URL:
http://www.lawbulletin.oduvs.od.ua/archive/2020/13/8.pdf.

31 Pocist nporoHye CLUA BigmoBuMTUCH Big BKItOUeHHS 40 HATO KOAMLLIHIX
pagsHcbkmx  kpaiH.  CWWA w  HATO  Bignosian.  URL
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Other absurd posture of the Russian Federation that

cannot be justified in the eyes of Dr. Lukashuk is the
Russian authorities' temporary possession of Crimea and
aggression against Ukraine. So, in March 2014, V. Putin
defended his country's activities in Ukraine by claiming
that an anti-constitutional coup had occurred and that the
Russian Federation was not responsible for its
commitments to the new administration®?.

As previously said, the promotion of these concepts,
particularly in the context of worldwide opposition to
Russia's aggression against Ukraine, can considerably
boost our state's position in public discourse. Members of
Putin's criminal administration will be compelled to
challenge one of Russia's most authoritative lawyers in
recent history, and one of Ukrainian origin and recognition.

Igor Lukashuk is not only one of the most important
representatives of Ukrainian international law in its history,
but also one of its founders. However, after a period of
living and work in Moscow, he is identified with Russian
science, which is difficult to reconcile, especially given

https://suspilne.media/190367-rosia-proponue-ssa-vidmovitis-vid-
vklucenna-do-skladu-nato-kolisnih-radanskih-krain/

3 TMytvH: Poccnst He paccmatpveaer npucoeamHeHve Kpbima., URL:
https://www.bbc.com/ukrainian

/ukraine_in_russian/2014/03/140304 _ru_s_putin_ukraine_statement
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Russia's full-scale invasion of Ukraine. Ukrainian attorneys
must safeguard the scientist's Ukrainian identity and

integrate his teaching into scientific circulation.

Even though it has been more than fifteen years since

Igor Lukashuk's death, his works retain their relevance and

potential to be employed in new scientific discoveries and the

practice of international law. His beliefs and points of view are

especially relevant in the light of Russia's war on.
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Part i

KOHUENUIA AENIKTY Y MDKHAPOAHOMY
NMPUBATHOMY INPABI

OkcaHa PYJEHKO

KaHOUdamka rpudu4YHUX HayK, OoyeHmka
doyeHmka kagedpu MKHapoOOHO20 npasa

ma NopisHAILHO20 NPa8o3HA8CmMaa
YepHiseybko20 HAYIOHA/IbHO20 yHigepcumemy
imeHi FOpis Pedbkosuya

M. YepHisyl, YkpaiHa

AKTYyanbHICTb TEMW He BUKIMKAE CYMHIBIB, ajxe
pepopmMa MiKHapOAHOrO MPWBATHOrO MpaBa, WO Hapasi
BiAOyBa€eTbCA B YKpaiHi, 03HamMeHyBanacb 3anpoBajyKeHHAM
HOBWX TEHAEHLLIA 3 PO3BUTKY KOJI3IMHOIO Pery/toBaHHs, Lo
3yYMOBJIHOE HEOOXIAHICTb PO3POOKM MPaBUIBHUX OPIEHTUPIB
ANA BITYM3HAHOI NPaBO3aCTOCOBHOI NMPaKTWKKW, 30Kpema iy
chepi NpaBOBOro peryatoBaHHA MDKHAPOAHUX AEeNiKTHUX
3060B'A3aHb.
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Y npaBOBiN AOKTPWHI MOHATTA Jenikty (Big nar.

«delictum») po3rnAgaeTbca B WMPOKOMY Ta BY3bKOMY
3HaUeHHI. Y 3apybi>kHOMY PO3YMiHHI AeNiKT BU3HAYaETbCA AK
Byab-Ake HeAO03BOIEHE AIAHHS, NPABOMOPYLUEHHS, fAKe TArHe
3a cObOKO 3aCTOCyBaHHA MOKapaHHA A0 0cobw, Aka WMoro
BUMHMMA. [HWMMK CnoBaMK, Ue AisHHA ocobu, sKke
MNPOTUMPABHUM | 3N0UYMHHMM YMHOM 3aBJAE LUKOAWN iHLUIN
0c06i.33. 3a cheporo iX BUHVKHEHHS Ta 3AIICHEHHA AeNiKTy
MOXHa MOAINNTM Ha MybiYHO-NPaBOBI Ta MPVBATHOMPABOB,
cepes, OCTaHHIX BUAINAKOTL LMBIIbHO-NMPABOBI NpPaBoMnopy-
LIEHHS abo AeNiKTU Y BY3bKOMY PO3yMiHHI,

HanpaBHilwvm  BMAOM  3060B'A3aHb,  BigOMMX
NMOACTBY, € CaMe HeAOroBipHI 3000B'A3aHHA, A0 AKWX
BIAHOCATbCA W Ti, WO BWHWKAIOTb BHACNIAOK 3aBAaHHA
WwKoAN — [Aenikty, TO6TO AenikTHi  3060B'A3aHHA>’.
BUHVMKHEHHs  fenikTHMX 3060B'A3aHb € MPaBOBOO

33 Law of Delict. Study Guide Questions and Answers. URL:
https://lawblogsa.files.wordpress.com/2014/01/questions_and_answers_-
_study_guide_2013.pdf

34 Makosili B.I. B3aeMHe MOMMHAHHS CyTHICHWMX TEOpin Aenikty y
Mi>XHapoAHOMY MmpuBaTHOMY npasi / B.IN. Makosin. KOpnanuHmin BicHKK
MpuyopHoMop's: 36ipHMK HaykoBmx npauk. 2011. N2 1 (1) /2011. C. 127.
3 TpoweHko 1.O. YHidikauis KoniziiHMX HOpM y cdepi HesoroBipHMX
3060B's3aHb B €BponencbkomMy Coto3i Ta 3aKOHOAABCTBO YkpaiHu [Tekct] :
Auc. ... KaHa,. ropua. Hayk : 12.00.03 / TpoueHko IpvHa OnekcaHgpisHa ;
KwiB. Hau, yH-T iMm. Tapaca LLleBuenka. Kuig, 2019. C. 29.
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CnagwmHOK PUMCbKOro npwuBaTtHOro npasa. Camve B

PUMCbKOMY MpVBATHOMY MpaBi AeNikTHi 3060B'A3aHHA
3'ABMANCA B pe3yabTaTi LMBINI3OBAHOI BIiAMOBW Bij 3BUYatO
MOMCTW, KWW BUPaXKaBCs y CIOBECHIN GOPMI «OKO 3a OKO,
3y6 3a 3y6». Hanbinbl ctTaposaBHE GOPMYNHOBAHHSA LbOro
npuHUuMny mictnteca y Apyriv Knmsi (21:23-27) Craporo
3aBiTy. CTOCOBHO JaHOro BuWpasy JAyXe BJY4YHO
BucnosmBca KoaniHz Kobinbg y CBOI BuAaTHIM npaui
«CnoBHuk ¢pas3osBux aiecnie  KoaniHza». Tak, BIH
BiA3HaumB: «Bn roBopuTe «OKO 3a OKO» abo «OKO 3a OKO i
3y6 3a 3y6», Maroumn Ha yBasi Te, WO NtoAen Cnig KapaTu
BiMOBIAHO A0 TOrO, WO BOHW BUYMHUAW, HAaNpUKAaa, AKLLO
BOHM 3aBAa/ M KOMYCb LIKOAY, TO 1 iM Mae 6yTn 3aBjaHoO
wkoay Yy Bignosiab. CnpaBgi, B pe3ynbTaTi peanizauii
OCTaHHbOrO  3BMYat0  3abesneuyyBasacb  CaMOCTIMHA
peanilauia noTepnianm npasa Ha NPUTArHEHHA 0cobw, ska
BUMHMAQ  3/I0UMH, A0  BiAMNOBIAANBHOCTI  LUAAXOM
3anogiaHHA i BignosigHOT WKoan»3®. OaHak peanizaujis
noTepniivMM NpaBa Ha MOMCTY He nepesbayana
BMHWKHEHHA y 3aMnogitoBaya LKOAM B3aEMHOro ob6oB'a3Ky
BiZLLKOAYBATK ii, HE3BaXKatoum Ha Te, Lo Take npasBo byno
peanizoBaHo 6e3 nocepeHNLTBa AepP>KaBHUX OPraHiB, fiki

36 Collins COBUILD Phrasal Verbs Dictionary by Collins. URL:
https://www.collinsdictionary.com/dictionary/english/an-eye-for-an-eye
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MOBHICTIO BIAMNOBIgaAN BWMMOram TOro, WO Mi3Hiwe, B

CrapoagaBHboMy Pumi, momcra noctynoso 6yna 3amiHeHa
PEeCTUTYLIEr B TiK un iHWin dopmi. Le ctanocs y 3B8'a3ky 3i
CTBOPEHHAIM  Jep>XXaBHWX  YCTAHOB, fAKi  MparHyau
BCTAHOBWUTM €AMHUI NOPAAOK i 3anobirtm npoTMnpaBHOMY
CBaBIJUTFO YYaCHWKIB CYCMiNbHUX BIAHOCHKH.

Y pe3ynbTati npuBaTHI AENIKTU AK HE3aKOHHI noca-
raHHA Ha iHTepecn npuBaTHMX OCI6 ByAnM AOCUTb YITKO
BUAINIEHI cepes, NPaBOMOpPYLUEHb Y PUMCbKOMY Mnpasi. Y
PUMCbKOMY MPMBATHOMY MpaBi CKNaAOBI eneMeHTU Npu-
BaTHOTO AeNiKTy, WO NOPOAXYE BiAMNOBigHE 3060B'A3aHHS,
BM3HaYanMcA AK NPOTUNPaBHa Aif YN AISNbHICTb BIAHOCHO
npaB Ta IHTepeciB NMOTepniaoro, BiANOBiAHE HAaCTaHHA A4
NoTepniJIoro HeraTMBHOrO MPaBOBOrO HacAigky (LKoAw),
3B'A30K 3a3Ha4yeHoOi MPOTUMPaBHOI MOBEAIHKM 3 TaKOH
LUIKOAOH, HAaABHICTb BMHM 3aMnoAitoBaya LKOAM (AenikBeH-
Ta). BoAHoOuac pwuMCbke rMpwBaTHe MpPaBO He 3Hasio
3araNbHOro AeNiKTy B CydaCHOMY PO3YMIHHI.

Y TOM Xe uac He3anexHi gepxasy, O YTBOPUANCA
Ha TepuTopii 3axigHOI PumMmcbKOi iMnepii nicas ii po3naay,
XOY | 3BepTa/Mcsa 4O HOPM 3BMYAEBOrO Mpasa, BOAHOYAC
NOCTIMHO 11 HEMOMIPHO 3AiMCHIOBAAN PELLENL,IFO MONOXEHb
pUMCbKOrO npaBa. Y ueu nepiog y 3axigHin €sponi
BifOyBaETbCA  iHTeHCMBHa  Kogudikauis npaBa  Ta
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NPUAMAOTbCA  UMBINbHI  Kogekcn:  LimBinbHWUA  kopekc

Hanoneona (1804 p.), UmBinbHun kogekc HimeuunHn (1896
p.) Ta LmeinbHnin kogekc LWsenuapii (1907 p.). DpaHuy3bke
LMBINbHE 3aKOHOAABCTBO> MIATPVMYE MO3MLHO 3arafbHOro
fenikty, fika nepesbavae, wWo 6byab-aka Ais ocobu, ska
3aBAA€ LIKOAWM IHWIN 3060B'A3ye 0COBY, 3 BUHU AKOI
3aBAaHO LUKOAY, BiALIKOAYBaTW Taky LwKoAy. Himeubke
npaeo>8, Ha BiAMIHY BiZ PppaHLLy3bKOro, PO3PI3HAE AeNiKTHY
BiAMOBIAANbHICTb HE NMLLIE 338 BUMHEHHS NMPABOMOPYLLEHb,
BW3HAYeHMX 3aKOHOM, ane M y pasi BUMHEHHA Byab-aKoro
IHLIOro nNpaBonopyLueHHs. Lo ctocyeTbes KpaiH 3aranbHoi
cucTemMu nNpaga, TO BOHA CYTTEBO BiAPI3HAETLCSA BiZ pOMaHO-
repMaHCbKOi MPaBOBOI CUCTEMM, 30KPEMA, MPU BUAIEHHI
aeniktis. Tak, B AHraii 1a CLUA BUAINAOTE CaMOCTINHI
UMBINIbHI  MPaBOMoOpyLUeHHA abo cucTeMy OAMHUYHUX
AenikTiB. B aHrno-amepukaHCbKin npaBoBil cucTeMi Y
NpPaBOBOMY Pery/toBaHHI AeNiKTHUX 3060B'A3aHb nopaAg, i3
CyfOBVM MpeLeseHTOM MeBHY POJb BiAirpatoTb 3akoHW,
30kpema 3Big (apyrnin) KOHPAIKTHOrO nNpasa.

BaxxnmBo  geTanisyBatv  NigCTaBU  BUMHUKHEHHSA
AENiKTHUX  3060B'A3aHb Y  HaLiOHANAbHUX MPaBOBUX

37 Code civil. URL: https://jurkniga.ua/contents/grazhdanskiy-kodeksfrancii-
(kodeks-napoleona).pdf

38 Birgerliches Gesetzbuch Deutschlands mit Einfihrungsgesetz (1900).
URL: https://continent-online.com/Document/?doc_id=30005486
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cncrTemMax Cy‘-IaCHOCTi. 3aI'aJ'IbHOI'Ile\/JlHFITVIM € BU3HaA4Y€eHHA

HaCTyMHUX YMOB BUWHUKHEHHA JeNiKTHUX 3060B'A3aHb:
NpoOTUNpaBHa MOBEAiIHKA; HafBHICTb LWKOAW; MPUYMHHO-
HaCNi4KOBWI 3B'A30K MK MPOTMMPAaBHOO MOBEAIHKOIO Ta
LUKOAOHO; BUHA NPaBOMoOpYLLHMKa.

Y MiKHapogHOMy npuBaTHOMY MpaBi  MOXHa
BUAIIMTM  HAaCcTyMHi  YMOBW  BUHWKHEHHA  AeNiKTHUX
3060B'A3aHb: NpesMeTy NPaBOBIAHOLEHHS 3aBAaHO LUKOAM
Ha TepuTOpii IHO3eMHOI Aep>XaBw; JAii NpaBoOMOPYyLUHMKA
WOAO BIALWIKOAYBAaHHA LIKOAN 3anexaTb Bij iHO3eMHOI
npaBoBoi  cdepu; xeptBa abo  MpPaBOMOPYLUHUK
BW3HAOTbCA iHO3eMUAMM; Cy6'eKTMBHE MpaBo NOTepniaoro
| FOPUANYHNA OBOB'A30K MPaBOMOPYLUHMKA BUMHMWKAKOThb B
OAHIV Aep>KaBi, @ peani3ytoTbCs B iHLWINW; NOpPYyLUEHi NpaBa
TpeTix 0Cib 3axuLLLEeHi 3aKOHOAaBCTBOM IHO3EMHOI ep>KaBy;
PilLEHHA TNpPO BIAWKOAYBaHHA LWKOAM MOBUHHO 6yTn
BMKOHAHO B IHO3EMHIN Aep>kaBi; CNip NpO BiAWKOAYBaHHA
36UTKIB PO3rNAjaeTbCs B IHO3EMHOMY CyAl; NpPaBO Ha
BiALUKOAYBAHHSA LIKOAMW, LLIO BUMNIMBAE 3 GaKTIB, LLIO 3aBAaN
LKoAy, NignasatoTb Nig Ait0 IHO3EeMHOrO Npaea (Hanpukaag,

AOTOBip CTpaxyBaHHs)3°,

3 OtpagHoBa O. O. MexaHi3M UMBINbHO-MPABOBOTO  PEry/NHOBaHHS
JenikTHUX 3060B'A3aHb : aBToped. ANC. Ha 3406YTTs HayK. CTYMeHH AOK.
topua. Hayk : cneu.12.00.03 «LuBinbHe NpaBO Ta UMBIIbHUWA MPOLLEC;
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[enikTHWI cTaTyT NPaBOBIAHOCUH,LLO 3aBXAMN BUAi-

NAETLCA B AENIKTHUX 3000B'A3aHHAX, B PI3HUX NMPaBOBUX
cMcTeMax pPo3yMIeTbCA MO-Pi3HOMY. Take pi3He PO3YMIHHSA
cTaTyTy AeNiKTy NPU3BOANTL A0 KOAI3ii MiXK Pi3HMMM Haw,io-
Ha/JIbHUMW NpaBonopsaakamMu Ta Nnpobaemu Bubopy 3acTo-
COBHOro npa.a. [lpn UbOMYy, MOXHa BWAINNTA OCHOBHI
eNeMEHTN AEeNiKTHOrO 3aKOHY, XapaKTepHi Ansf 6inbLocTi
KpaiH: 34aTHICTb 0COBM HecTn BiAMOBIAANBHICTL 3a 3ano-
AISHY LWIKOAY; MOKMaAeHHSA BIANOBIAAaNbHOCTI Ha 0COby, fika
He € npaBOMOPYLHWKOM; MIACTaBM Bi4MNOBIAANBHOCTI;
niactaBn obMexXeHHs BiANOBIAANbHOCTI Ta 3Bi/IbHEHHSA Bij,
HEl; CNoCco6by BiALWKOAYBaHHS WKOAM; Cyma 36UTKiB*C.

Y 3aKOHOAaBCTBI HiNbLIOCTI KpaiH ANA AEeNIKTHUX
BiJHOCWH TPaAMLIIMHO 3aKpPIiNItOETbCA NPUHLMM — 3aKOH
Micusa 3anogisHHaA wkoam (lex loci delicti commissi). OgHak,
AENIKTHUIA CTaTyT He MOXe 3BOAWUTUCH BUKIKOYHO A0
3aKOHY KpaiHW MiCLA BUMHEHHA NMPaBOMOPYLUEHHS, ajXe,
B MEBHMWX BUMajKax, Take BifCUNaHHA € HECBOEYACHUM Ta
HeAOpeUHUM. Y 3B'A3KY 3 UM, AaHWUW KOANI3IMHNA MPUHL M
6yB AOMOBHEHWA MPUHLMMAOM HaWBINbLIOrO 3axucTy
IHTepeciB  MOTepnifioro, 30KpemMa 3akKoOHOM  MicuA

ciMeliHe npaBo; MiXXHapogHe npueatHe npaso» / O. O. OtpagHoBa. K,
2014. C. 24.

40 Manyinosa KB. Cuctema KonisiiHux HOpM Yy cdepi AeniKTHUX
30608'a3aHb. URL: http://Isej.org.ua/4 2015/21.pdf
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NPOXWBaHHA (rpomaasHcTBa) noTtepninoro. OKpiM Lboro,

y chepi genikTHMx 3060B'A3aHb 3aCTOCOBYETLCA PAS, IHLLINX
KONI3IMHUX MNPUB'A30K, AIK OT. 3aKOH MiCLA HaCTaHHS
WKOAM, 3aMOAIAHOI BHACNIAOK AeNiKTy; 3aKOH KpaiHu, 3
KO NOB'A3aHi 06MABI CTOPOHN AENIKTHUX MPaBOBIAHO-
CWH; 3aKOH CyZly, aBTOHOMifl BOJi CTOPIH Ta iH.

Ak NpaBWiO, NpaBo, WO NIANATaE 3aCTOCYBaHHIO A0
AEeniKTHMX 3060B'A3aHb, MOLUMPHOETLCA Ha BCi MUTaHHSA Ae-
NIKTHOrO NpaBa, TOB6TO BU3HAYaEe LMBINIbHO-NPABOBY NPaBO-
3/1aTHICTb, YMOBM Ta 06CAr LMBINbHO-NPaBOBOI BiANOBIAaNb-
HOCTI, @ TakOX BignoBiganbHy 0coby, BiAMNOBIAANbHICTL 06-
MeXEeHO aie3gaTHoi ocobun. BogHouac aesaki nuTaHHA BUpI-
LYHOTbCA Ha MiACTaBI IHLIMX KOMI3IMHMX NPUB'A30K, 30Kpema
O [AeniKTHOro 3060B'A3aHHS B LNIOMY 3aCTOCOBYETLCS
NpaBoO, BCTaHOBJ/IEHE 3a MPUHLMMOM HaWTICHILLOrO 3B'A3KY,
ane npaBOMOpPYLUEHHS 0COBU BM3HAUAETHCA 3a 3aKOHOM
MiCLISt 3aMOAIAHHSA LUKOAMW.

NITEPATYPA:

1. Makosin B.I. B3aeMHe NOrAMHaHHA CYTHICHUX Teopin
AeNniKTy 'y MiXHapogHOMy npwuBatHoMy npasi / B.IT.
MakoBi. FOpuanuHuin BicHMK puyopHoMOp's: 36ipHMK
HaykoBux npaub. 2011. N2 1 (1) / 2011. C. 126-131.
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MDKHAPOA4HO-INMPABOBE PETYJIOBAHHA
AOroBOPY YNPABJ/IIHHA
nANPNEMCTBOM AK eEANHNM
MAWHOBMM KOMIMJ/IEKCOM

Tetana THATHOK

KaHOUOamka ropudUYHUX HayK,

acucmeHmka kagedpu MLKHapoOHO20 npasa ma
NoOpIBHA/ILHO20 NpAaso3HAcmMea

YepHiseybk020 HaYioOHA/IbHO20 yHigepcumemy
iMeHI HOpis Pedbkosuya

YepHisyl, YkpaiHa

——

[loroBopw ynpaBniHHA NIANPUEMCTBOM, AK NPaBUO,
BMKOPWCTOBYIOTb Yy BUMagKax, KOAM HeObXiAHO AOCATHYTU
MeBHWX LiisIe. 3a yMOB BOEHHOTMO 4acy 3a AOMOMOTOH L€l
bopmn AOroBipHMX BIAHOCMH MO>Ha BUPILLINTL Npobaemy,
y TOMY YMCAi Ti, AKI MOB'A3aHi 3 BiACYTHICTHO BNACHMKIB MaliHa
UM NIANPUEMCTBA Ha TepuTopii YkpaiHu. Baxnneo ue vy
KOHTEKCTI TOro, WO He obrpyHTOBaHe pedopmMyBaHHSA
CUCTEMM HOPUAMYHKX OCib, abo/Ta il Hempo30opiCTb MOXYTb
O3HayaTn nociabneHHa ob6OpoHO3AAaTHOCTI YKpaiHu Ta
MICLLEBOrO CaMOBPAAYBaHHS.
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OaHMM i3 TakMX AOKYMEHTIB € AOrOBIp ynpaBAiHHA

NiANPUEMCTBOM AK EAVNHVM MaVHOBMM KOMTMJIEKCOM 3a AKUM
BIACHWK Nepeaae Apyri CTOPOHi (ynpaBuTeneBsi) Ha NeBHUI
CTPOK MavHO B YMpaBJiHHSA, KNI 3060B'A3y€eTbCA 3a nuaTy
34i/CHIOBATX Bif, CBOTO iMeHi ynpaBAaiHHA LM MalHOM B
IHTepecax B/iacHMKa abo BKasaHOi HUM oOcobu (BUroao-
Habysaua). Came TOMy yknajaHHf [JAHOTO JOroBOPYy €
AOCUTb aKTyallbHUM Ta HEOBXIAHUM A1 HALOro CyCniNbCTBa
W noTpebye yAOCKOHaNEHHs, BMBYEHHA Ta 3acTOCyBaHHA
Mi>KHApPOAHOrO AOCBIAY.

B ymoBax CTaHOBNEHHA PUHKOBOTO MexaHi3My YAo-
CKOHaNIEHHA MIDKHapPOAHWX AOTOBIipHMX GOPM € BadJIMBUM
41 QYHKLIOHYBAHHA €KOHOMIYHOTO LMBIIBHOTO 060pOoTy.
OcobanBy yBary NpuAiNEHO MidXXKHapOAHO-NPaBOBOMY pery-
NIFOBAHHIO MPAaBOBIAHOCWH, WO BUHWKAOTb Yy MpoLec
nepezadvi MaHa B ynpas/iHHs. BapTo BUAIAUTA BigHOCUHN 3
ynpasAiHHA NiANPUEMCTBOM K EAVMHUM MaHOBMM KOMIIeK-
coM. B octaHHbOMY ck/1aZiHO MOEAHATM MaTepiaibHi Ta HeMa-
TepianbHi 6n1ara, AKi MatOTb PI3HWM MPaBOBUIN PEXUM, ane B
UMBIIBHOMY OOOPOTI BWUCTYNarOTb HEBIA EMHUM 06'€KTOM
NpPaBOBIAHOCUH.

3a TMNoBoO0 GOPMOIO BAACHOCTI AOrOBIp YNpaBiH-
HA MIANPWEMCTBOM € PI3HOBMAOM JOrOBOPY yNpaBiiHHA
MalHOM, 3a fAKUM YrnpaBuTeNb YMpPaBAsSE MaVHOM
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Bi4MOBIAHO A0 YMOB AOrOBOPY, TOBTO BUMHSE WOAO HbOTO

FOPUAMYHO 3HaUNMI Aii.

[Ans epeKTMBHOrO BUKOPUCTaHHS HEPYXOMOTO MailHa
(Bbyaisni, cnopyau TOLLLO) BAACHUKW iHOAI NepeAaroTb MOro B
ynpaeBAiHHA iHWOMY Cyb'ekTy rocnogaproBaHHs. BogHouac
MOXHa 3a0LLUaauTL Ha cnaaTti NoAaTKiB, AKLWO A0 rocrno-
[aprOBaHHSA 3a1y4eHO MaaTHUKa EANHONO MNOAaTKYy.

Y MiXXHapOAHIN niTepaTypi HeMaE OAHOCTAMHOCTI
AYMOK LLIOAO MOHATTA NIANPUEMCTBA K EAMHOIO MalHOBOIO
Kommaekcy. ToMy Npo6aeMHUM 3aNNLLAETLCA MUTAHHSA CKNaAy
MaWHOBOrO KOMMEKCy K 06'ekTa LMBIIbHOrO 060pOTY.

€ANHWIA MaHOBUIA KOMMIEKC MiANPUEMCTBA MOXHA
PO3rA4aTV AK CyKyMHICTb peyei i MOB'A3aHNX 3 HUMW MariHO-
BUX NpaB. Taki iHAMBIAYani3ytoUi 03HaKN HEOOXIAHI ANA Kislb-
KICHOI Ta AIKICHOI XapaKTepPUCTVKMN EANMHOIrO MalHOBOTO KOMI-
nexcy.*! BusHauanbHUiA KpUTEPIV NPUHANEXHOCTI MaTepiasib-
HOI OCHOBM [0 EAVMHOIO KOMMIEKCY BUKOPWUCTOBYETbCA 3
METOH, BU3HAYEHOH TEXHONOTIUHMM MPOLLECOM | MidKHAPOA-
HVMW HOPMAaTUBHUMW SOKYMEHTaMW.

Be3nepeuHo, npobnema CyTHOCTI NigNPUEMCTBA
CbOrOAHI JOCUTb aKTyasbHa | JOCNIAXKYETbCA HOPUCTaMU

41 PomatumH O. B. IHCTpYMEHTM BapTiCHO-OPIEHTOBAHOrO YrpPaB/liHHs
nignpuemcteoM: http://svitppt.com.ua/ekonomika/instrumenti-
vartisnoorientovanogo-upravlinnya pidpriemstvom.html.
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HaraTbox 3apybixkKHUX KpaiH. 3aaTHICTb Nignpuemctea 6yTn

cy6'eKTOM NeBHUX onepawivi 3Mycraa BYEHMX i3 TaKUX KpaiH,
aK HimeuunHa, ®paHuis, Itania, benbria Ta LUBenuapis,
pO3p0obUTK B paMKax KaTeropin Mi>kHapoAHOroO NPUBATHOIO
npaBa KOHLENLi0 NiANPUEMCTBA AK Cy6'ekTa AOrOBIpHMX, a
TaKoX AeNiKTHUX 3060B'A3aHb.

Y ®paHuii Ta ITanii, B kpaiHax, ge obir nignpnemcraa
peryntoBaBCcs Ha PiBHI 3akOHY, po3pobka TeopeTUuHUX
npobaem Benacs B MexXax LMX 3aKOHiB. lNpouec ouiHku
BapPTOCTi NiANPMEMCTBA 3 METO MOAANbLIONO YNpPaBAiHHA
HUM, € CyBOPO perj1aMeHTOBaHMM, OCKIJIbKW KOHTPO-
NIOETbCA AEpP>KaBOK Ta MIKHAPOAHMMW OpraHisauismMu
uepes CUCTeMy CTaHAApPTIB OLHKM AianbHOCTI. 42

MiXHapOAHI CTaHAApPTU OLHKM BapTOCTI PO3KpW-
BarOTb OCHOBHI BUAW BapTOCTI, WO BM3HAYarOTbCA OLLiHIO-
BayeM, BM3HA4YatOTb MEBHUM MOPSAOK MOro AiM Mig yac
NPOBeAEHHSA OLIHKM A1 KOHKPETHUX LiNen.

LliHHICHO-OpieHTOBaHe ynpaBAaiHHA Ni4NPUEMCTBOM
Le ynpaB/iHHA PO3BUTKOM MiANPUEMCTBA, fKE 3A4iIMCHIO-
ETbCA LWAXOM AOCNIAXKEHHA Ta OLHKM ManbyTHbOI Bap-
TOCTI MOrO aKTUBIB 3 ypaxyBaHHAM MOMepeAHiX BAVBaHb
KOLUTIB Ta IHLLUMX EKOHOMIYHMX BUTpaT.

42 Public Sector Enterprise. Banglapedia.
URL:https://en.banglapedia.org/index.php/Public_Sector_Enterprise



73
©

OcHOBHI nepeBary LIHHICHO-OPIEHTOBAHOMO ynpas-

NiHHA MiZNPUEMCTBOM MOAATAKOTb Y HACTYMHOMY:

- 3a CBOIM XapaKkTepoM Haubinblue BignoBifae
NPUPOAHUM IHTEpECaM BNAACHMKIB y 36araueHHi 3a paxyHoK
BAOCKOHaNEHHSA NIANPUEMCTBA;

- BIACHVKM MiAMNPUEMCTBA, HAMararumnchb MiABULLTY
[06pobyT, 3abe3neuytoTb NPUMHATTA YMPaBAIHCbKUX pi-
LeHb, LLIO BPaxOBYHOTb iIHTEpeCcH 3aLikaBaeHNX CTOPIH, CTU-
MYJIFOFOUM PO3BUTOK YCiX YHACHUKIB PUIHKY;

- BapTICTb IK EKOHOMIYHa KaTeropis Moxe BUKOpPU-
CTOBYBAaTMCA Ha BCIX PIBHAX YMNPaB/AiHHA MNIANPUEMCTBOM;
CAYXUTb  MipUaoM  edeKTMBHOCTI MNpoLEeciB  ynpaBaiHHA
NiANPUEMCTBOM;

- LIHHICHa Opi€HTaLiA CTBOPHOE ePeKTUBHI BaXkeni ANs
3a/ly4eHHs Kanitany Ana NoAanbLLOro PO3BUTKY, LLO NPU3BO-
AUTb A0 MiABULLEHHA MOr0 KOHKYPEHTOCNPOMOXHOCTI Ta
IHBECTULIMHOT aKTMBHOCTI.

Po3pobka 3axogiB LWoAO MiABULLEHHA BAPTOCTI Mig-
MPUEMCTBA 34iVICHIOETbCA B PaMKax 3arajibHOi MDKHapOAHOI
diHaHcoBOI cTpaterii. [laHa cTpateria cnpsMoBaHa Ha
PO3BUTOK MOro QiHaHCOBO-YMpPaBAIHCbKOrO MOTeHLiany,
NiABULLEHHA PIBHA QiHAHCOBOI CTIMKOCTI Ta He3aNeXHOCTI,
YAOCKOHANEHH: CUCTEMU yNpaBAiHHA QiHaHCaMK Ta JOCAr-
HEeHHSs cTpaTeriyHnx GiHaHCOBUX LiiNen.
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Ak nokasye AOCBiA4 BNPOBAJXKEHHS YMpaBAiHHS

BUTpaTaMy € HauWbinblw YCMiWHOK ANA MiANPUEMCTBA,
OCKINbKM 3MIHIOKOUN MIAXOAM A0 YNPaBAiHCbKOro 0baiky Ta
nepexoAsun Ha CUCTEMWU MiXKHApPOAHOro obniky ue Aae
3Mory iaeHTMdikyBaT GakToOpm BapTOCTI NIANPUEMCTBA Ha
KOXHOMY eTani JlaHutora CTBOPEHHA BapToCTi Ta
PO3MOAINNTY iX HaKNaAHI BUTPATK BiAMOBIAHO AO BHECKY
KOHKPETHOTO $akKTopa y BapTiCTb CTBOPeHHs.*

Ha ykpaiHCbkux nignpremMcTBax iHTepec A0 LiHHICHO-
OPIEHTOBAHOrO MEHEAXKMEHTY 3BOAUTLCA O TEOPETUYHMX
MipKyBaHb, HE 3HaxXOAAUYN MacOBOrO NMPakKTUYHOrO 3acToCy-
BaHHA. HeobxigHO nogonatv Benuky KinbkicTb 6ap'epis,
nepLw HiK MepevHATV YCMiWHUA AO0CBIA IHO3EMHUX Koner
LWOAO BMNPOBAJKEHHA KOHLENLIi LiiHHICHO-OPIEHTOBAHOIO
MeHeakmeHTy. Cepes, HUX MOXHa BUAIAWTY Taki, WO BKa3sy-
FOTb Ha YCTaneHi TpaaunLii aHani3y Ta ynpaBaiHHSA, YAHHMKaMU
AKMX €: HEPO3BMHEHICTb cUCTEeM GiHAHCOBOTO M1aHyBaHHSA Ta
BIACYTHICTb MPOTHO3HWUX JaHUX PO3BUTKY; C1abKMin 3B'A30K
MK QIHAHCOBMM | MapKETUHIOBMM TMJIaHYBaHHAM,; BIifCYyT-
HICTb KyAbTypu aHanily HisHec-npoLiecis.

[locBia, NPOBIAHNX CBITOBMX KOMMaHIN, fiKi Ha NPaKTUL
3aCTOCOBYHOTb LLIHHICHO-OPIEHTOBAHE YMpaB/iHHSA, MOKa3Ye,

4 IVSC. International Valuation Standards Council.  URL:
https://www.ivsc.org
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Lo noro BMNpoBafA>XEeHHA MOXXE CTaTh iHCprMeHTOM, AKUN

[03BOMUTL  edeKTVBHIWLE  BMKOPUCTOBYBaTM  diHAHCOBI
pecypcu nignpueMctBa Ta CPOpMye nepesymMoBU ANs
nigBULLIEHHA A06POOYTY BAACHMKIB NiANPUEMCTBA.

NITEPATYPA:

1. PomawwH O. B. IHCTpyMeHTV BapTiCHO-OPIEHTOBAHOTO
ynpaBAiHHA NIANPUEMCTBOM :
http://svitppt.com.ua/ekonomika/instrumenti-

vartisnoorientovanogo-upravlinnya pidpriemstvom.html.

2. IVSC (International Valuation Standards Council). URL:
https://www.ivsc.org

3. Public Sector Enterprise. Banglapedia.
URL:https://en.banglapedia.org/index.php/Public Sector Ent

erprise



http://svitppt.com.ua/ekonomika/instrumenti-vartisnoorientovanogo-upravlinnya%20pidpriemstvom.html
http://svitppt.com.ua/ekonomika/instrumenti-vartisnoorientovanogo-upravlinnya%20pidpriemstvom.html
https://www.ivsc.org/
https://en.banglapedia.org/index.php/Public_Sector_Enterprise
https://en.banglapedia.org/index.php/Public_Sector_Enterprise

MPUBATHE TA CIMEMHE XXUTTA:
NMPOBJIEMATUKA BUSHAYEHOCTI

Mapia CTPOIY

acucmeHmka kagedpu MKHapoOHo20 npasa
YepHiseybko2o HAYIOHA/IbHO20 yHigepcumemy
iMeHi FOpis Pedbkosuya

M. YepHisyi, YkpaiHa

I

3aranbHOBIZOMMM € TOW akT, WO 3 MOMEHTY
patndikauii YkpaiHoto KOHBEHLi MPO 3aX1CT MpaB AFOAVHM |
OCHOBOMOIOXHMX cBoboA Big 1950 poky, npaso ECIJ
CTano 06OB'A3KOBMM ANS 3aCTOCYBaHHA Ha TePUTOPIT HaLLOT
Aepxasu. BogHouac cnig 3a3HaumTy, WO BKasaHi BMMOTK
baKTMUHO He 3HaxoAWMAM MpaKTUYHOI peanizauii nig 4ac
BiANPaBNEHHS MpPaBOCYAAA B HalWiin Aep>KaBi. 3aBAAKU
Pesostouii TNgHOCTI, KOAM Hapoa YkpaiHW BM3HAUMB HOBI
OPIEHTVPM Ta BEKTOPUM ManbyTHBOrO PO3BWTKY HaLUOi
AepXaBW, CTalo MOXIMBUM peanbHe pedOopMyBaHHS
CYLOBOI TiJIKM BRaan B YKpaiHi, i, LLLO 1 He BUKNMKAE NOAMBY,
npaBa JOAMHN CTann TUM HapPDKHUM KaMeHeM, Ha AKOMY
BiaOyBaeTbcs NobysOBa HOBOI YKpaiHCbKOI gep>kaBu. Came
3aBAAKW LibOMY, posib KOHBeHU,i B npoLecax pebopMyBaHHA
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CyLOBOI CUCTEMM HALOi Aep>kaBu HabyBae HaA3BUYAMHOI

aKTyaNbHOCTI Ta CTa€ XXUTTEBO HEOOXIAHOHO.

Yumano npas aoanHN 6yno nopyweHo Pociero 3
MOMEHTY arpecMBHOrO Hamajy Ha Halwy Aep>aBy, ane
NONIOXKeHHA €Bponencbkoi KoHBeHLii 3 npaB AHOANHM
NPOAOBXYITb AIATM | Nig 4yac BiMHW. [lpaBa NOANHM
36epiratoTb CBOE BaX/IMBE 3HAYEHHS, Ta HaBiTb Nij 4ac
36poriHoro  KOHOAIKTY  aepxaBu  3060B's3aHi  He
nopyLysaTth ix. KoxkHa ocoba Mae npaBo Hanonaratv Ha
TOMy, WO6 il NpaBa 6yan JOTPUMAaHI Ta 3axuLueHi i Mae
MOXX/IMBICTb 3BEpPTAaTUCA 4O €BPOMENCHKOro Cyay 3 npaBs
NOANHM 13 3a8BOKO MNPO MOPYLUEHHA Aep>XKaBoto i
3060B'A3aHb Mifg yac BiHW.

He3Baxkaroum Ha Te, WO MpeiMeTOM HayKOBOrO
nowyky  6araTbOX  BYEHMX-IOPUCTIB  HEOAHOPAa3OBO
obupannca pisHOMaHITHI acnekT KoHBeHLIT Npo 3axmcT
npaB JIOAMHM Ta OCHOBOMOJIOXHNX CBO6OA, Ha AaHWN Yac
LiNiCHOro Ta rIMBOKOro AOCAIAXKEHHS rapaHTin NpaBa Ha
noBary 0 NPUBATHOrO Ta CIMENHOTO XUTTA, AKi BMILLLEHO Y
3MmicTi  cT. 8 KOHBeHUii 3axucTy npaB JAOAWHW  Ta
OCHOBOMOJIOXHMX CBOBOA NpoBeaeHO e He byno. Mpaso
Ha noBary A0 NMPWBaTHOrO Ta CIMEMNHOrO XWTTH, 3aBAAKM
BNACTMBIN MOMy 6araTorpaHHOCTI Ta AOCUTb BENVKOMY
obcsry, ymilye y cobi Hag3BMYaNHO 3HAUHY aKCiONOTIUHY
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CKnagoBy, AKa 6e3r|ocepe,quo BMMBa€E Ha OHTOJ'IOI'i‘-IHy

CYTHICTb KOXHOTO OKPeMO B3ATOrO iHAMBIAa.

@PakTUYHO KOXHa AAMHA, AK | 11 XUTTA, €
HEMOBTOPHOIO, aZ>Ke NPOTArOM CBOEI AiANbHOI aKTUBHOCTI
BOHa TMPOHWKAE [JO HaMpPISHOMAHITHIWKNX cdhep K
BJACHOrO, TakK i CycninbHOro 6yTTaA. Y KOXHOro iHAMBIAA €
CBIN XUTTEBMW LWINAX, Nepeabaunty AKMM BKpan Baxko,
afke OKUTTA KOXHOI  NOAMHW  BWUCTYNae y AKOCTI
IHAVBIAYaNbHOI, Y/ HE OAMHUYHOI KaTeropii.

Tak, 30Kpema, y KOXHOro iHAMBIAA CNOCTePIraETbCs
MeBHa CyKYMHICTb He /ule IHTepeciB, ane W >XXUTTEBO
HeobXigHMX noTpeb, 3aBAAKM AKUM  JHOAMHA MOXKe
OTPUMATX MOXIMBOCTI HE AuLIe CaMOBMPAXEHHA 4w
camopeanisauii, ane aki HabuparoTb O3HaK HeobXigHOCTI.
Tak, 30kpema, GaKTUYHO XKUTTA  KOXHOTrO  iHAMBIAA
BK/HOYAE B cebe eneMeHTV NPUBATHOCTI, KOXKEH i3 AKMX NO
Pi3HOMY BMJIMBAaE Ha MOro >XMUTTA. TakoOX MnepeBaxkHa
BiNbLUICTb NHOAEN, NOPAZ i3 NPMBATHICTHO BAACHOTO XUTTS,
3a yac CBOro XuTTa nepebysBaroTb y cbhepi CiMENHNX
BIAHOCWH, AKi Haj3BMYAMHO MOB'A3aHi i3 MPMBATHUM
XUTTAM iHAMBIga*.

44 KanyctmHebkuid BA. Bnave aisnbHOCTI €BpONEcbkoro cygy 3 npas
NOAVHM  Ha QOPMyBaHHSA HaLOHaJIbHMX MPaBO3aXMCHUX CUCTEM |
JAOTPUMaHHA Jep>KaBamu CTaHAAPTIB 3aXMCTy NpaBs I0AMHN : aBToped. AnC.
KaHg, topua. Hayk : 12.00.11 / B.A. KanyctuHcbkui
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Takox cnif 3a3HaumTy, Wo cdepn NpUBATHOrO Ta

CIMEVHOTO XWUTTA € HaA3BWYAMHO PI3HOMAHITHUMK Ta,
BMXOAAYM 3i 3MICTy BKa3aHOI 0COOAMBOCTI, HE MOXYTb
ICHyBaTW i301bOBaHO Bif iHWKX cbep 6yTTa iHAMBIAQ, Y

TOMYy 4MCAi W TUX, AKi TaKoX 3HaWWAW BAacHe

BifjOOpa>keHHs y 3MicTi BKa3aHOI KOHBeHLl.

3okpema y TekcTi cTatTi 8 KOHBEHL,i, AKa Ha3MBA€ETb-
ca «[1paBo Ha noBary 40 NPUBATHOIO i CIMENHOrO XUTTA»
3a3HaYa€eTbCA HACTYMHe:

1. KoxxeH Mae npaBo Ha nosary AO CBOro MPWBATHOrO |
CIMEMHOTrO XWTTS, IO CBOTO XXMTNA | KOPECMOHAEHLIi.

2. OpraHu gep>kaBHOI BJaAM He MOXYTb BTpydatuca y
3AIMCHEHHSA LbOro NpaBa, 3a BUHATKOM BMMaAKIB, KOM
BTPYYaHHS 3A4iMCHIOETLCA 3riAHO i3 3aKOHOM | € HEOOXiA-
HVM Y IeMOKPaTUYHOMY CYCMiIbCTBI B IHTEpecax Haw,io-
Ha/lbHOI Ta TPOMAaACbKOI 6e3nekM UM EKOHOMIYHOTO
[06pobyTy KpaiHW, A1A 3anobiraHHA 3aBOPYLLUEHHAM UK
3N04nHaM, ANA 3aXMCTy 340POB'A UM Mopani abo ans
3aXUCTY NpaB | cBo604 iHLWMX 0Ci6®.,

Ak BbauaeTbcsA 3i 3MmicTy cT. 8 KoHBeHLii, cnekTp ii
3aCTOCYBaHHA € JOCUTb LIMPOKUM. Aaxxe 1 chepa oxopo-

HIOBaHWX Hel IHTepeciB BUPI3HAETLCA MPUTAMaHHOK i

4> KoHBeHLis NPO 3aXWCT MpaB NHOAVHM | OCHOBOMONIOXHUX CBOBOZ, Big,
04.11.1950 p. URL: http://zakon.rada.gov.ua/laws/show/995 004



http://zakon.rada.gov.ua/laws/show/995_004
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LWMPOTOKO OXONnJIeHHA Ta B6e3MeXXHNM pi3HOMaHiTTFIM. Came

TOMy He BWKIMKAE noauBy Ton dakT, wWwo cdepa
OXOPOHIOBAHUX [HTEPeCIB IHAMBIAQ, rapaHTOBaHWX CT. 8
KoHBeHLU,ji, #OCUTb TICHO nepeniTaeTbCs i3 TMMK obcaramm
NFOACBKUX MpaB, AKi HanexaTb A0 OHTONOriYHUX cdep, AKi
OXOPOHAKOTLCA 1 IHLWUMW CTaTTAMMU 3radyBaHoi KoHBeHL,i*®.

TepMiH «npuBaTHE XUTTA» He CAif PO3YMITU Y
6yKBaNbHOMY 3MICTi, @ BUHOCUTM MOrO 3a MeXi XUTTEBMX
bakTopiB OKpPeMo y3ATOro iHAMBIAA, ajXXe A0 NOro 3MiCTy
BXOAATb TakKOX | 3aranbHO-couianbHi  dakTtopn, AKi
6e3nocepesHbO UM OMOCEPESKOBAHO Yy CBOEMY 3MICTI
YMILLYHOTb BMAMB iIK HA NPUBATHE XMUTTA IHAMBIAIB, TaK | Ha
6yTTa couiymy B uinomy. «[lpvBaTHe XUTTA» - LIMPOKE
MOHATTA, AKOMY HEMOX/IMBO AaTW BUYEpPIHE BU3HAUYEHHS.
Y npoueci po3rasgy cnpaB CTOCOBHO 3aXWUCTy MpaB ocCib,
AKi  CTaan  >XepTBamMW  Hacwuans  Cnig  3BepTatu
6e3nocepesHto yBary Ha GakTopu iCHyBaHHSA MPUUYNHHO-
HaCNiAKOBOrO 3B'A3KY MK AIAHHAM 3 OOKy Aep>KaBHWX
opraHis Ta nepeabayyBaHOO WKOAOK?,

46 Nynaw T.I. MpakTvka €BPOMNENCLKOro CyAy 3 NPas JHOAVHM : HaBy. Moci6.
2-re BUg,, 3MiHeHe i gonosHeHe. K.: Anepta, 2014. 488 c.

47 AngpiaHoB K.B. Posib KOHTPO/IBHOTO MexaHi3My KOHBeHLLi Mpo 3axucT
npaB i OCHOBHWMX CBOBOA IOAMHIN B NPOLLECI peanizaLlii il HOpM : AWC. KaHa,
topug. Hayk : 12.00.11 / KuiBcbkvin HauioHanbHW yH-T iM. Tapaca
LLleBueHka. K, 2002. 185 c.
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Cratta 8 KoHBeHUii MIiCTUTb y CObBI aKCioNoriyHy

CKNaA0BY, OHTONOTIYHI MeXIi AKOI, € BiNbLU WMPLWUMK HIX
rapaHTia  CnpaBeA/vBOro CyAOBOro posrnsgy. Azxe
3MICTOBHa CTOpOHa rapaHTii noBarM npuBaTHOroO Ta
CIMEMNHOTO XXUTTA OXOMJIKOE He ANLLE 3aXWUCT 3a3HayeHuX
npaB. nij Yac Cys0BOro npouecy, aje 1 Nig Yac 34iMCHEHHS
MeBHUX BIAMNOBIAHMX JO OOCTaBMH aAMIHICTPATUBHUX
npoueayp. Ta HaBiTb Binblue, Ui NepenivyeHi 3aXo4n € n1Lie
MEeBHOK YaCTMHOK Hinbl rpaHAio3HOI, rnobanbHiWoi
MeTW, fiKka MpPOABNAETbCA B HEOOXIAHOCTI HaNeXHOro
3abe3neyeHHsa BiAMNOBIAHOI MoBarn A0 oOcobucTtoro Ta
CIMEMHOTO  >XMWTTS, 3a3HauYeHW acnekT MpPsSMO  un
OnocCepesKoBaHO  MPOABAAETbCA Y  3MICTi  pilleHb
€sponeicbkoro Cyay 3 npas NHOANHN,

BpaxoByrounm JOCUTb 3HAYHUKA BHECOK YYEeHMUX
FOPUCTIB-MIXXHaPOAHWKIB A0 chepn BUBUEHHSA NPAKTUYHOTO
poceigy €CIJT Ta TeOPETUUYHUX 3acaj, MOro AiANbHOCTI, AKi
MICTATbCA Y 3MICTI KOHBeHLIi 3 3axucTy npaB JHOANHW Ta
OCHOBOMONIOXHMX cBo60oA 1950 poky, Ha AaHWM Yac B HayL
MiDXKHapOAHOro npaBa LWe He 6yno npoBeseHoro

48 basos O.B. HOpucauKLis €BPONENCHKOro Cyay 3 Npas NHOAVHU: AWC. .
KaHg, topua. Hayk : 12.00.11; M-Bo OcCBiTY i Haykun YkpaiHu, YKp. fep>K. yH-T
diHaHciB Ta MikHapogHoi Toprisai. 2016. 20 c.
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'PYHTOBHOIO JOC/IAXKEHHS YCiX acnekTiB 3ax1cTy npaBa Ha

noBary 40 NPUBATHOIO Ta CIMEAHOTO XXUTTS.

He3Baxkatoum Ha Haj3BMYAMHO BUCOKWM pPIBEHb
PI3HOMAHITHOCTI, >XWUTTA KOXHOTO IHAMBIZA MOXHa He
e NOAINWUTL Ha MNEeBHI YacoBi eTanu, ane n 3HanTU M
CMiNbHI 419 LIbOro COLLiyMy anroputMu MOro po3BUTKY, Nij,
BM3HAUYEHHSA AKMX Mignajae nepeBaxkHa BinbLUICTb Ntoaein.
Y KOXHOrO iHAMBIAa CNOCTEPIraeTbCA NEBHA CYKYMHICTb He
Nvwe iHTepeciB, ane W XWUTTEBO HeobxigHux noTpeb,
3aBAAKM SKMM JIFOAMHA MOXe OTPUMaTh MOXJIMBOCTI He
Ne CaMOBMpPaXKeHHA uuM camopeasnisauii, ane AKi
HabupatoTb 03HaK HEOOXiAHOCTI. XKUTTA KOXHOrO iHAMBIAA
bakTnUHO BK/ItOYAE B cebe enemMeHTV NPUBaATHOCTI, KOXKEH
i3 AKMX MO pPI3HOMY BMAMBA€E Ha MOro XMUTTA. Takox
nepeBaxkHa OinblWIiCTb tOAeNn, NopsAd i3 NPUBATHICTIO
BJIaCHOTO XWTTA, 3@ YacC CBOro iCHyBaHHA nepebyBatoTb Yy
chepi CiMeNHUX BIAHOCKH, AKi HaA3BMYANHO MOB'A3aHi i3
NPUBATHUM XUTTAM iHAMBIZa. CaMe TOMY 3aXWCT NpaBa Ha
npuBaTHe Ta CIMEMHE >XXMWTTH, 3BaXKaroun Ha BAACTUBI M
HaZ3BWYaNHY BaXAMBICTb ANSA IHAMBIAA, 3HAWLWOB CBOE
BifjobpaxkeHHs y TekcTi KOHBEHLLIT i3 3aXMCTy NpaB AHOANHM
Ta OCHOBOMNOAOXHMX cBob6oA 1950 poky.
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Part Il

OCOB/INBOCTI BUKOHAHHA
TA 3ACTOCYBAHHSA PILLEHDb
€BPOMENCbLKOIo cyay

3 MPAB IO AVHU

B HALLIOHA/IbHIN
MPABO3AXMCHIN CUCTEMI

Onbra YENE/NDb

KkaHOudamka ropuduYHUX HayK, oYeHmKa,
doyeHmka kagedpu MIKHapoOHO20 npasa
ma NopieHAILHO20 NPA8o3HACMea
YepHiseybko20 HAYIOHA/IbHO20 yHigepcumemy
iMeHi FOpis Pedbkosuya

YepHisyi, YkpaiHa

B
——

OgHi€ero 3 cyyacHUX rnobanbHUX 3araibHONOACBKNX
npobsiem € Nnpobnema Npas NOANHM Ta ix 3abe3neyeHHs,
BMPILLUEHHA AKOI MOX/MBE /ULIE CNINBHUMUW 3YCUANAMMU
Aep>XaB | MibKHapogHOro cnietoBapuctea. B ymoBax
CyyacHoCTI, Bigbynoca 3pocTaHHA 3aCTOCYBaHHA pilleHb
€CIJ1 B npoueci npoBajXeHHA NpaBocyaada B YKpaiHi, Wwo
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€ Ha,ﬂ,3BVIl-Ial\/JlHO Ba>KJINBUM Ta HeO6XiAHVIM €/1EMEHTOM B

npoueci Ai€BOI peanisauii 3axXmMCTy NFOACLKNX MPaB.

PiweHnHsa Cyay, BIignoOBIAHO A0 cTaTTi 2 3aKOHy
YkpaiHn «[1po BMKOHaHHA pilleHb Ta 3acTOCyBaHHA
NpakTMKy E€BPOMNENCbKOro Cyay 3 MnpaB JIOAVHW» Bij
23.02.2006 poky, € 060B'A3k0BUMM A5 YkpaiHn.*® Komiter
MiHICTPiB NpUMaE KiHLEeBY Pe30IOLI0 B AKIN € BUCHO-
BOK, WO BiH BWKOHaB CBOI @YHKLII KOHTPOAKO 3a
BMKOHAHHAM pilLeHHS BigMOBIAHO A0 YaCTUHW APYroi CT.
46 KoHseHL;ii*’. Ha HaLlioHanbHOMY piBHI B YKpaiHi, MOXHa
BUAINVNTA TaKi BUAN KOHTPOKO, 3a/1EXHO Big, Cy6'eKTiB, WO
3ZIMCHIOOTb 3@ BUKOHaHHAM piweHb €CIJ1: 1) KOHTPOb,
AKUW 34INCHIOE YPALOBUA YMOBHOBAXEHUN Yy CnpaBax
€CIMN; 2) KoHTpOAb, fKMA 3aincHoe CekpeTapiaT Ypsago-
BOro yrnosHoBaxeHoro y cnpasax €CI/T; 3) KOHTpo/b,
AKUA 3AIACHIOETbCA B MeXax [Jlep>kaBHOI BMKOHaBYOI
cnyx6un Ykpainu; 4) KOHTpOAb, AKWUW 3aiNcHIOE MiHIiCTp
HOCTULLT YKPaiHW; 5) CyA0BUIA KOHTPOb TOLO.”

49 Mpo BUKOHaHHS piLLEeHb Ta 3aCTOCYBaHHS NPaKTUKW EBPONEVCHKOrO Cyay
3 MpaB NoaMHW: 3aKoH Ykpainn Big 23.02.2006p. N 3477-1V / BepxosHa Pasa
Ykpainn. Bidomocmi BepxosHoi Padu YkpaiHu.2006. N230. Ct. 260.

50 KoHBeHLjisi MPO 3aXWCT NpaB JAWHN i OCHOBOTMOOXHMX CBO6OZ, Big
04.11.1950p. URL: https://zakon.rada.gov.ua/laws/show/995 004#Text

> CrykaneHko B. A. [JO MUTaHHS KOHTPO/MHO 3@ BMKOHAHHAM pilleHb
€BPONENCLKOro cyay 3 NpaB NOANHN / ATbMaHAax MDKHApoOHo20 npasa.
2016. Bun. 12. C.64.
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BianosigHo o n. 8 u. 1 ct. 3 3akoHy YkpaiHu «[po

BMKOHaBYe NPOBaJKEHHS» MPUMYCOBOMY BUKOHAHHIO Mifj-
naratoTb piweHHs €CMJ1 3 ypaxyBaHHAM 0CO6MBOCTEN,
nepesbayeHnx 3aKkoHOM YkpaiHun «[1po BUKOHAHHSA pilleHb
€BpOneicbKoro cyay 3 Npas AHANHW»2, Tak, BiAMNOBIAHO A0
4. 5 c1. 19 3akoHy YkpaiHn «[1po BMKOHAHHA pilleHb Ta
3aCTOCYyBaHHA MPaKTUKM €BPOMENCbKOro Cyay 3 MpaBs Jto-
AHW» MiHICTp rocTUuii YkpaiHm 3abe3nevye cncteMaTyHnmI
KOHTPO/Ib 3a AOTPUMAHHAM Yy MeXax BiZJOMYOro nignopas-
KyBaHHA aMiHICTPaTMBHOI NpaKTuUKM, Wo Bignosigae EKMJ1 i
npakTuui ECMJ1°3,

Ha piBHi aep>aBu YkpaiHa ctBopwuia baratopis-
HeBYy CUCTEMY KOHTPOJIO, fika AOMOMarae 3A4iMCHIoBaTK
KOHTPOAb 3@ BMKOHaHHAM piweHb €CIJ1. Ha Hagaep>kaB-
HOMY PIBHI, MarOun y CBOEMY PO3MOPAIKEHHI 3acobu
BMHATKOBO MOJITUYHOrO BMAMBY Ha Jep>aBy, OpraHu
€KM1 ctBOpmAn edekTMBHUN MexaHi3M KOHTPO/O 3a
[OTPUMaHHAM i rapaHTin. OgHak Ha CbOrojHi, 3a BecCb
nepiog gianbHocti Cyay cnocTepiraroTbCa  MNpuKaaan
TpVBaNoro HeBMKOHaHHA pieHb Cyay. [lepxaBa B 0cobi

52 Mpo BMKOHaBUE MPOBaJXKEeHHS : 3aKoH YkpaiHu Big 21 kaitHa 1999 p. N2
606- XIV URL: http://zakon2.rada.gov.ua/laws/ show/606-14/page.

>3 Mpo BWUKOHaHHS pilleHb Ta 3aCTOCYBaHHs MPaKTUKK €BPOMEVCHKOro
Cyly 3 NpaB NHOAMHK : 3aKoH YkpaiHwu Big 23 atotoro 2006 p. Ne 3477-IV
URL:http://zakon2.rada.gov.ua/laws/show/3477-15.
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CBOIX OpraHiB, He MOBWHHa MOpYLlyBaTW B3ATi Ha cebe

Mi>XKHapOAHi 3060B'A3aHHA B cdepi npaB /OAUHU Ta
CTBOPUTU HaLiOHaNbHUM FHOPUANYHUA MEXaHi3M 3axucTty
npaB OAMHKM, Akuin  6m  basyBaBcA Ha HoOpMmax
Mi>XHapoAHOro npaea Ta cygoBux aktax €CIMJ1. Ane €CIJ1
He € TaK 3BaHOK «HaAHaLIOHaNbHOMK» KacaliHO
IHCTAHLIEO MO BIAHOLWIEHHIO A0 HaLUiOHaNbHUX CYAOBMX
opraHiB. Bukopucrosytoun npaktuky €CIMJ1 HauyioHanbHi
CyAOBI OpraHMm MOXyTb BUKPMBAATM GakTW, HEBIPHO
TpakTyBath piweHHa Cyay, WO MOXe npuBecTn Ao
nopyLueHHA npas aanHn. Tomy €CMJ1 iHKOAW, B AKOCTI
BMHATKY, MOXe aKLieHTyBaTu yBary Aep><aBu-BignoBigaya
Ha Taki cuTyauii i 3060B'A3yBaTN Aep>XKaBy BXMUTW 3aXO4iB,
KOAW € BigBepTO rpybe nopyweHHs HopM KoHBeHU,i.

3a3Buyan CyaoM He nepernafaroTbCa Taki MUTaHHS,
AK 3Ha4eHHA, WO HAAAETbCA HaLIOHaNbHUMW CyAamu
NeBHUM Joka3aM abo BWCHOBKaM MO crpaBax, LWoO
nepebyBatoTb Yy HUX Ha po3rasagi. Cya He Mae giatm sk
yeTBepTa IHCTaHLUiA a TOMy He CTaBUTMME PpilleHHS
HaLiOHaNbHUX CyAIB Mg CYMHIB, AKWO TibKK iXHI
BMCHOBKM He MOXHa BBaXaTW CBaBibHUMUK abo ABHO
HeobrpyHTOBaHMMMW.

Ha>anb, BUXOAAYM 3 NPAKTUKM, MW YaCTO CTUKAELL-
ca i3 Npobaemoto, fika NosArae B TOMy, L0 BEANKA YacTUHA



88
©

HaceneHHs YKpaiHW B MOBHIA Mipi He PO3yMi€ 3HAYEHHS

npaktvkn €ECIJI. binbwa 4acTmHa rpomagsaH YkpaiHu
LINIKOM NMepekoHaHa, Wo Yy pa3i NOpyLeHHA AKMXOCh IXHIX
npae, BOHM MOXYTb 3BepHyTUCb npamo go €CIJ],
OMWHYBLUM MPW LbOMY HaLiOHaNbHI 3acobu 3axmcTy,
30KpeMa CyAoBi iHCTaHLT CBOEI Aep>kaBn. TakoxX, CyTTeBa
KINIbKICTb HACENEHHSA MPOCUTb y afiBOKaTa CKNaJeHHs 3asaBu
A0 ECIJ1 Ha nopyLIEeHHS IXHIX NPaB IHWWUMW QI3UYHUMM Un
FOPUANYHUMN 0cObamu, | He po3yMmitoTb NpuHUMN Aii Cyay.

PoboTa HaujioHanbHOro ypsay noBuHHa 6yt Hanpas-
NleHa Ha po3pobKy CTpaTerii 3MEeHLUEHHS KiIbKOCTI HEBUKOHA-
HWX piweHb Cyay NpoTn YkpaiHn. He MoXe BUHMKATN XXOAHWNX
CYMHIBIB B HeOOXiAHOCTI BWKOPWCTaHHA CyAamMu YKpaiHu
KoHBeHUii Ta piweHb €CM ans Toro, wob 3anobirtn B
ManbyTHbOMY NOpYLLEHb YKPaiHOO CBOIX 3060B'A3aHb. Agxe
34aTHICTb AnA ePeKTUBHOrO 3axmCTy rapaHToBaHWx KoHBeH-
L€ MpaB NHOAVHN Ha HaLiOHaAbHOMY PiBHI 3HayHa, TOMY
BapTO AOCNYXaTUCb AO pekoMeHAauin Pagn €sponu wopo
HeobXigHOCTI NPUBECTY Ait0Ye BITUM3HAHE 3aKOHOAABCTBO 0
€BPOMENCHKMX CTaHAAPTIB 3axuCTy MpaB AOAVMHW. Tomy
Kpalle BWUTPaTUTU KOLWITW JAepXKaBHOrO OrOAXETY Ha
npoBeaeHHsA pedopM, a HXX BeCb Yac 3AiNCHIOBATM MOLUYK
KOLUTIB A1 MOraLLeHHA BUMNIAT MO CNpaBeaaunBiv caTncdakLiii.
BxXvBaHHA HeobXiAHMX 3axoAiB, fAKi  CNpAMOBaHi  Ha
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NOHOBJIEHHA MOpPYyLIEHUX MpaB i CBO60,£I, CKap>HWKa, Ana

HaLUOI Aep>kaBW MOBUHHO PO3rAs4aTUCA OAHUM i3 OCHOBHMX
HaNPAMKIB AISIBHOCTI B CUCTEMI 3axMCTy MpaB JAHOANHW Ta
rpomazaHvHa YkpaiHu.

BuvkoHaHHs piweHb E€CIMJ1 € AOCTaTHLO CKAAAHUM
npouecom, Ta BKAtOUaE 0HOB'A30K Aep>kaBu — Bignosigava
Ha BUNAaTy CTATyBayeBi BiALUKOAYBaHHA Ta BUKOHAHHSA J0O-
[ATKOBMX 3aXOAiB IHAMBIAYaNbHOrO XapakTepy, AKi BU3Ha-
yeHi B piweHHi Cygy. Lle moxe 6yt i BigHOBIEHHA Nonepea-
HbOrO CTaHy, | HOBMI PO3I/Af CrpaBW, a TakoX MOXIMBE
BXXWUTTS 3axOAiB 3arajbHOr0 XapakTepy, fike CTOCYETbCH
GinbWw rnobanbHMX 3MiH, Hanpuknag BHECEHHS 3MiH A0
3aKOHOZABCTBA UM 3aMpOBaAXKEHHA CUCTEMU MiABULLLEHHSA
KBanidpikawii opraHis Bnaau, Towo. Y cBoi npaktmui €CIMJI
MPOro/IoLLY€E B3aEMO3B'A30K MiXK JliEF0 CUCTEMMW 3aXUCTy MpaB
NHOAVHM Ta FOPUCAMKLIEID AOTOBIPHMX AepXKaB.

BukoHaHHA piweHb €CMJ1 B YkpaiHi nepeabayeHo
cneuianbHUM 3aKOHOM YKpaiHW «[1po BUKOHaHHSA pilleHb Ta
3aCTOCYBaHHA MpaKTUKKM E€BPOMENCcbKOro cyay 3 rnpas
NHOANHW»», 3riLHO AKOro AepykaBa-Bignosigay B ocobi aep-
>KaBHOI BWKOHaBYOi CnyX6u YkpaiHn 3060B'A3aHa cama
BMKOHaTK piweHHs Cyay Ha KOpUCTb 0cobu, 30KpemMa BMpo-
AOBX TPbOX MICALIB BUMAATUTX CNPaBeaanBYy caTucdakLLiio,
BM3HaueHy Cyaom. OgHiero 3 BaXXnMBuUx Npobiem BiJHOCHO
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BMKOHaHHSA piweHb €CMJ1 npoTn YkpaiHu € TpuBanicTb HEBU-

KOHaHHS piLlleHb HaL,iOHaNbHWX CYAiB, MPO Te HEOAHOPAa30BO
HaronowysaB €CIMJ1 y cBoin npaktuyi («HOpi IBaHOBUY
|IBaHOB nMpoTn YkpaiHu» «bouaH npotu YkpaiHu», «bypmuny
Ta IHWIi NpoTH YKpaiHn»). ToMy NPONOHYETbCA BAOCKOHAANTH
HaLiOHaNbHY MPaBOBY CUCTEMY, LLIAXOM NPUBEAEHHS 3aKO-
HOAABCTBa YKpaiHW A0 €BPOMENCHbKUX CTaHAAPTIB 3axucTy
npaB NOANHY, OHOBJEHHA 3aKOHOAABYMX MOJIOXEHb, W06
BOHW BIAMOBIJaAW Cy4aCHWM peanisiM, a Takox, nepeaba-
YUTK B AepP>KaBHOMY OrOZXETI pO3Mipy KOLUTIB HE MeHLLE,
HIDXK 3a nmonepeaHIA piK, @ y BUMaAKy iX HeAOCTaTHOCTI uun
3Ha4YHOI 3aboproBaHOCTI, MOKPWBATK 3@ paxyHOK cneLdoHay
Aep>KaBHOTO GrOAXKETY.

BapTo niakpecnnTy, Wwo 3aBAsAKM CyAOBIN pedopMi
y 2018 poui Komitetom miHicTpiB Pagn €sponu 6yno
3aKpUTO Harnag 3a BUKOHaHHAM 318-tu cnpas €CIJ1
WoAo YKpaiHn. He3Baxkaroun Ha NO3UTUBHY AVMHAMIKY BCe
X Taku, YkpaiHa foci € cepep KpaiH, LWOAO KOTPUX
BMKOHaHHA piweHb €CIJT 3HaxoanTbCca Mg MOCUAEHUM
KOHTponem KoMiTeTy MIHICTPIB, LLO BKa3y€e Ha HEOOXIAHICTb
YA,OCKOHaJ/IEHHA MPaBOBOI CUCTEMW 3aXUCTY MpPas JIH0ANHU
B YKpaiHi.
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€CIN Biag NoyYaTKy CBOrO ICHYBaHHA CTaB Ha MO3wLLi

AOKTPUHM CYAOBOTO MpeLeseHTy, caMe TOMY KOXHa Jep-
XaBa-yyacHuud, Bu3HaHa CyAOM BMHHOKO Yy MOPYLUEHHI
KoHBeHUji, B TOMy unchi i YkpaiHy, 3060B'A3aHa BMKOPUCTO-
BytOuUn cysoBui npeueaeHT €CIMJT nig Yac HaCcTynHOro ouji-
HIOBaHHA $akTMYHOro ckiagy cnpasw, Wwoao akol Cyg yxe
BCTAaHOBMB MopyLueHHA KOHBeHLji, Ta yXBa/JeHHS pilleHb
HaLiOHaIbHUMW CyAamMu abo HLWWMW OpraHamu Cyf0BOrO
OLLiHIOBaHHS, BpPaxOBYyBaTW MO3ULiH0 E€BPOMNENCHKOro Cyay 3
npae At0AMHW. Pa3om 3 TrM, BapTO NIAKPECANTH, LLO HaLio-
HaAbHI CyAW NPV BUPILIEHHI aHaNOMYHMX CMpaB  LoAO
YKpaiHu, MOXyTb BUKOPUCTOBYBATU He Tialbkn pieHHs ECIJ1
NpoT YKpaiHw, ane v NpoTv IHWKX Aep>kaB-yneHiB KoHBeHLi
1950p., ockinbky cypoBa npaktvka Cyay ue Ai€BUIN IHCTPY-
MEHT 3aX1CTy NpaB JFOAVHW, AKUA BiAMNOBIZAE BMMOram yacy.
Apxe came npakTtunka €CI1J1 cyTTEBO MNO3UTUBHO BrJ/IMBAE Ha
bOpMyBaHHA BITUM3HAHUX MPaBOBMX IHCTUTYTIB B ranysi
3aXMCTy NpaB NHOAWMHKW, @ TakKOX HaLiOHaNbHOI CyAO0BOI
cMcTemMu YKpaiHu B LiiIOMY.

NITEPATYPA:
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Since 24th of February 2022 - the beginning of
Russian full scale military aggression against Ukraine — the
life of every Ukrainian has been changed. The first few
months of the invasion changed the whole country and the
global situation of forced displacement, turning Ukraine
into a world leader by the numbers of internally displaced
persons (IDPs) as well as by the numbers of people who
left its territory. Indeed, till the middle of November almost
8 million left Ukraine, more than 5 million people obtained
temporary protection in European countries and more
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than 5 million became officially registered IDPs.>* Despite

the stabilization of the situation with internal displacement
and reduction of the number of IDPs in 2023, the total
number remains at level of 5 million, excluding at least 2
more million IDPs without official registration according to
the statistics of the Ministry of Reintegration of the
Temporarily Occupied Territories of Ukraine.> The social
burden is incredibly heavy for the state budget in the times
of the war that could have a catastrophic impact on the
poverty level in Ukraine in general, e.g., in November 2022,
about 2,2 million of IDPs were receiving the special social
benefit.

Under the World Bank survey, by the end of the
year, 25% of Ukraine's population will live in poverty,
compared to just over 2% before the war, and by the end
of next year 2023, this figure could increase to 55%.°® The

% Operational data portal. Ukraine Refugee situation. Available at:
https://data.unhcr.org/en/situations/ukraine

55 See official web portal of the Ministry of Reintegration of the Temporarily
Occupied Territories of Ukraine Available at: https://minre.gov.ua/en/,
Mpywnsk H. MpoxopeHko B. YkpaiHa nogonana Kpu3oBMIKA Mopir 3a
kinbkictto BMO: Bepeluyk ytouHmnna undpw, YHIAH, 04.03.2023, Available
at: https://www.unian.ua/society/vereshchuk-utochnila-skilki-vpo-
zareyestrovano-v-ukrajini-v-berezni-12167304.htm|

%6 Shalal A. World bank says Ukraine has tenfold increase in poverty due to
war, REUTERS, October 15, 2022. Available at:


https://minre.gov.ua/en/
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figure is debatable, but it is obvious that the problem of

combating poverty will not be solved next year, especially
before the end of the war, but today Ukraine declares that
it will make maximum efforts for social support of its
population, especially the vulnerable groups of people:
people with disabilities, elderly persons, children etc.

In this context, guaranteeing the constitutional right
to social protection obtains additional importance.
Ukrainian Constitution declares that citizens have the right
to social protection that includes a lot of components such
as the right to provision in cases of complete, partial or
temporary disability, the loss of the principal wage-earner,
unemployment due to circumstances beyond their control,
in old age and, in other cases established by law, right to
social insurance, pension etc. Pensions and other types of
social payments and assistance that are the principal
sources of subsistence shall ensure a standard of living not
lower than the minimum living standard established by
law.>” To fulfill this obligation State should ensure the
proper functioning of the social protection system and

https://www.reuters.com/world/europe/world-bank-says-ukraine-has-
tenfold-increase-poverty-due-war-2022-10-15/?ref=kyivindependent.com
57 Constitution of Ukraine, Art. 46, The Official Bulletin of the Verkhovna
Rada of Ukraine (BVR), 1996, No. 30, Article 141 Available at:
https://www.rada.gov.ua/en/news/Constitution_of_Ukraine/
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support for war-affected persons, which remains one of

the main challenges for Ukraine in the conditions of war
and an extremely difficult economic situation. It includes
not only continuation of provision all social payments and
services, but organisation and provision of sufficient state
support (at national and local levels) of IDPs and war-
affected people.

Within the first months of the war a lot of legislative
amendments were adopted: the special monthly targeted
financial benefit established in 2014, was replaced by the
new financial assistance — housing allowance, several one-
time benefits were launched, the most previously assigned
social benefits, payments to persons with disabilities were
extended for the entire period of martial law, as well as the
duration of medical documents that proved the level of
disability etc.

Additional social supportive measures (in kind and
financial) were also actively offered by international
organisations and foundations that have launched
different programs for helping war-affected people since
the first days of the war. Many of them have worked
together with Ukrainian government that provides the
necessary information, verifies the data that a person
indicated when applying for financial assistance.
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However, the range of urgent problems appeared

that need to be solved without further delay. For instance, all
pensioners IDPs from Crimea have not been granted the
pension due to impossibility to obtain their pension
documents from Russian pension authority in Crimea. In
August, a coalition of Ukrainian non-governmental
organisations addressed an open letter to the Ministry of
Social Policy and the Ministry of Reintegration of the
Temporarily Occupied Territories of Ukraine with demands
for immediate measures and amendments to the legislation
of Ukraine for solving the problem.>® The Ministry of social
policy answered that diplomatic relations had been broken
and the relevant mechanism was being developed.

Another important aspect of IDPs’ social rights is to
ensure adequate housing that also should be guaranteed
by the State. As a crisis response, shelters were organised
in schools, stadiums, kindergartens, hostels, sanatoriums,
etc., volunteer and humanitarian organisations played and
continue to play an important and main role. However, this
emergency measures must be replaced by others that

>8 Appeal of the Coalition of Organisations and “Crimean human rights
group” regarding the payment of pensions to pensioners from Crimea.
Residents of Crimea should not be limited in their right to receive a
Ukrainian pension - an official appeal, 12 August, 2022. Available at:
https://www.donbasssos.org/pensii-krym-zvernennia/


https://www.donbasssos.org/pensii-krym-zvernennia/
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could allow to provide people with adequate housing.

Ukrainian government also tried to encourage the owners
to propose the housing to IDPs and tried to stimulate
rental marker by developing a compensation mechanism
for landlords in case of temporary accommodation of
IDPs.>® At the same time, due to the numbers of war-
affected people, providing such people with adequate
housing must be one of the top priorities for governmental
strategy on protection of Ukrainians’ social rights.

The problems in this sphere were emphasized in the
State Policy Strategy on Internal Displacement for the
period until 2025%, adopted by the Government 7 April
2023. According to the Strategy the issue of providing
housing for IDPs is becoming more and more urgent, the
assessment of the real needs and capabilities of
communities in providing access to housing is significantly

%9 Resolution of the Cabinet of Ministers of Ukraine "On approval of the
procedure for reimbursement of expenses for temporary accommodation
of internally displaced persons who moved during martial law" No. 333,
March 19, 2022. URL: https://zakon.rada.gov.ua/laws/show/333-2022-
%D0%BF#Text

€ The Government approved the State Policy Strategy on Internal
Displacement ~ for  the  period until 2025Available  at:
https://minre.gov.ua/2023/04/07 /uryad-shvalyv-strategiyu-derzhavnoyi-
polityky-shhodo-vnutrishnogo-peremishhennya-na-period-do-2025-
roku/
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complicated, local housing funds are limited or absent, the

mechanism for attracting local investments needs
improvement.®” The key aim is providing IDPs with
affordable housing, taking into account their needs,
capacities and vulnerability criteria, resettlement from
places of compact settlement.

It should be also stressed that together with the
security reasons, social guarantees are being the
cornerstone of the decision of displaced workable age
person to stay in Ukraine or move abroad and this is a
huge challenge for Ukraine to support the people in need
and stop people from leaving the country or stimulate
them to return. However, Ukraine is not able to solve social
issues alone, maintenance of proper functioning of
national social security system, providing IDPs, war-
affected people with social support and housing are
almost impossible to achieve without further cooperation
with and aid, financial and technical assistance of foreign

61 Cabinet of Ministers of Ukraine Resolution On the approval of the
Strategy of the state policy on internal displacement for the period until
2025 and the approval of the operational plan of measures for its
implementation in 2023-2025, Resolution No. 312-p, 7 April 2023, Available
at  https://www.kmu.gov.ua/npas/pro-skhvalennia-stratehii-derzhavnoi-
polityky-shchodo-vnutrishnoho-peremishchennia-na-period-do-2025-
roku-ta-zatverdzhennia-operatsiinoho-planu-zakhodiv-z-ii-realizatsii-
i070423-312
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states, both governmental and non-governmental

international organisations.
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NMPOBNEMA BU3HAYEHHA HAABHOCTI
ANCKPUMIHALLIT: TPAKTUKA €CNN

IBaH TOPOHYYK

KkaHoOudam rpudUYHUX HayK, doyeHm,
doyeHm kagpedpu MIKHapoOHO20 npasa ma
NopiBHAIBLHO20 NPA8o3HACMEa

YepHiseybko2o HAYIOHA/IbHO20 yHigepcumemy
iMeHi FOpis Pedbkoguya

YepHisyi, YkpaiHa

I
-~

HeszBaxatounm Ha obmexyBanbHe GOPMYNHOBAHHSA
cratti 14 €KMA (KowseHuin), €CMA (Cya), 3aBasaku
AVIHAMIUHIV NpeueaeHTHIM MpakTuui, NOCTynoBO HajaB
WIMPOKUI 0bCAr CTaHAapTy HeauCKpUMIHaLLi, 3akpinae-
HOMY B LIbOMY MONOXeHHi. Cya 3 6GiNbLUOK THYYKICTIO
iHTepnpeTyBaB HeOOXiAHWI 3B'A30K MiXX NepesbayvyBaHOO
AVCKPUMIHALLIED Ta KOPWCTYBaHHAM MpPaBOM, rapaHTo-
BaHMM KoHBeHLUieto abo nMpoTtokonamu A0 Hei, 3MeHLUy-
FOUM MeXy, O BUMAMBAE 3 ii JOMOMIXKHOIO Xapaktepy.
MownpeHHa NpakTUKKN HeNpPAMOI AUCKPUMIHaLIT B bara-
TbOX KpaiHax, ki nignucann KoHBeHUito, noTpebye GinbLu
rMMHOKOro BMBYEHHS i OCMUCIEHHA TPaKTyBaHHA B Npak-
Ty €CIMJ1 KoHUenuii piBHOCTI, ika MOKAMKaHa 3axuLaTu
coLianbHO-He3axu1LEeHi Ta MOTEHLIMHO BPa3AuBI rpynu.
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Ct. 14 KoHBeHUii BW3HA4Ya€, WO KOPUCTYBaHHA

BM3HaHWMM B KOHBeHLii npaBamu Ta cBobogamu, mae 6yTtn
3abe3neyeHe 6e3 ANCKpUMIHALLT 3a ByAb-AKOK O3HAKOH —
CTaTi, pacu, KOAbOPY LUKIPW, MOBW, Penirii, MONITUUYHNX UM
IHWWX MepeKOoHaHb, HauiOHaAbHOrO YW CoLianbHOro
MOXOAXKEHHSA, HANEXHOCTI A0 HaLiOHaNbHMX MEHLUUH,
MaVHOBOIO CTaHy, HAPOA>XKEeHHS, abo 3a iHLIO O3HaKolo. |
camMe B LUMX paMKax gepxkaBa Ta ii opraHu 3060B'a3aHi
AIATY, WO6BU He AONYCTUTN MOPYLUEHHS 3a NepeiyeHnMn
BULLE UM IHLIMMM» O3HAKaMM.

MpakTtuka €CMNJ1 wopao cratTi 14 CTaHOBUTH LiiKaBUM
KaTanor po3BUTKY 3BMYAIB, afyke EBPOMENChbKi CycninbCTBa
Ay>Ke Pi3HOMaHITHI B Ky/JIbTYPHOMY Ta PenirintHoOMy MnaaHi.
OaHak wopo aeakmx nutaHb Cya moxe 6yt obepexxHM
| MoKnajaTMCA Ha HauioHanbHy cBO6OAy po3cyay npu
BMPILEHHI CyCMibHUX MUTaHb, fAKi BiH BBaXXa€ 3aHaATO
HeBM3HaueHUMN abo 3aHaATO CynepeunvBuMM, LWOO
NPUIHATA UiTKy TOuKy 30py. OgHak no3umuii ECIMNJT MOXyTb
3MIHUTUCA: CyAOBa MpakTMKa, WO CTOCyeTbCA cTaTtTi 14,
6arata NpuKIagaMm ckacyBaHHA CyA0BOI MPaKTUKM®?,

62 Ringelheim Julie. La non-discrimination dans la jurisprudence de la Cour
Europeenne  des  droits de 'homme bilan d'etape.
https://sites.uclouvain.be/cridho/documents/Working.Papers/CRIDHO-
WP-2017-2-JR Art.14.pdf
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MuTaHHA 3abOPOHU ANCKPUMIHALIT € aKTyaabHUM

Ans ycix pepxas-yyacHuub KoHBeHuii. Ane Tinbkm 20
Aep>kaB-yyacHuub 3 47 patndikysanm MNMpotokon N2 12, B
TOoMy umcai YkpaiHa. BignoBigHo fo ct. 1 3akoHy YKpaiHu
«Mpo 3acaan 3anobiraHHA Ta NPOTUAIT AUCKPUMIHALIT B
Ykpaini» Big 06 BepecHa 2012 poky, AnCKpuUMiHaLia —
cuTyauiq, 3a AKoi ocoba Ta/abo rpyna ocib 3a ix 03Hakamu
pacK, KONbopy LWKIpW, NMOAITUUYHUX, PENITIMHUX Ta iHLIMX
nepekOHaHb, CTaTi, BIiKy, IHBaNiAHOCTI, ETHIYHOro Ta
COLiafIbHOrO MOXOAXKEHHS, TPOMaAAHCTBA, CIMEMHOro Ta
ManWHOBOTrO CTaHy, MiCUf MpPOXMBaHHA, MOBHMMMK abo
IHLWMMK O3HaKamu, fiKi Bynu, € Ta MOXYTb BYTU AiINCHUMM
abo nmpvnyweHmu (gani — NeBHi O3HakK), 3a3Hae obwme-
XKEHHA Yy BU3HaHHI, peani3alii abo KOpUCTyBaHHI NpaBamMu
i cBobogamun B Oyab-akii OpPMI, BCTAHOBAEHIM LM
3aKkoHOM, KpiM BWMNaAKiB, KO/ Take OOMEXEeHHA Mae
NpaBOMipHY, O6'€eKTMBHO OOrpyHTOBaHy MeTy, Cnocobu
BOCATHEHHA AKOT € HANIEXXHUMW Ta HEOBXIAHMMN.
BignosigHo ao cratti 2 3Y «[lpo 3acagm 3anobi-
raHHA Ta NPOTUAIT ANCKPUMIHALIT B YKpaiHi» BM3HAYeHO,
WO 3aKOHOAABCTBO YKpaiHW FPYHTYETbCA Ha MPUHLMIMI
HeAMCKPUMIHaLIT, Wo nepeabayae He3anexHo Bij MeBHUX
o3Hak: 1) 3abe3nevyeHHs piBHOCTI npaB i cBobos ocib
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Ta/abo rpyn oci6; 2) 3abe3neueHHA PIBHOCTI nepej

3aKOHOM 0cib Ta/abo rpyn oci6; 3) noBary A0 FigHOCTI
KOXXHOI NtOANHK; 4) 3abe3neyeHHs pPiBHUX MOXINBOCTEN
oci6 Ta/abo rpyn ocib.

3rigHo cT. 6 3akoHy, BignoBigHO A0 KoHctuTyuii
YKpaiHv, 3aranbHOBM3HAHUX MPUHLWMIB i HOPM MIDKHapOZ-
HOro MpaBa Ta MiXXHAPOAHMX AOrOBOPIB YKpaiHW BCi 0cobm
He3aNeXHO Big, iX NEBHWX O3HaK MatOTb PIiBHI NpaBa i cBO60AM,
a TaKOX PIBHI MOXMBOCTI Ana ix peanizauii. OgHaK BUHMKAE
MWUTaHHSA, AK YaCTO HaLOHaNbHI CyAn B YKpaiHi 3aCTOCOBYHOTb
ct. 14 KoHBeHUji Ta BignosigHy npaktuky €CIJ1.

AK Hacnigok i AONOMIXKHOro xapaktepy, cratra 14
3aBX/M 3aCTOCOBYETbCA Pa3oM 3 iHLWO cTatTero KoHBeHLi.
Ak npaswno, Cya MOYMHAE 3 OLIHKM TOrO, Y/ Mano Micue
MOPYLUEHHSA MaTepiaNbHOrO MpaBa, Ha fKe MOCUIAKOThCS,
PO3rNsHyTe OKPeMo. BMABMBLUM NOPYLLEHHS, YacTo BUABAA-
€TbCA HEMOTPIOHMM MpPOAOBXYBaTU PO3CNifyBaHHSA, LLO6
BM3HAUMTW, UM He ByN0 TaKoXK ANCKPUMIHALLL | HaBMaKw, iHOAI
TpannsaeTbes, wo Cya NoumHae 3 BUBUYEHHsA dakTis, nepesba-
YyeHux cTatTeto 14, OCKiIbKW BiH BBaXae€, WO LeHTPaibHUM
MUTaHHAM y CNOPI € MUTaHHA NPO Te, Un byna ANCKPUMIHALLIA.

[epxaBam uacto He Baxko nepekoHatn Cyg y
TOMY, LLO OCKap>XyBaHWW 3axij O6yn0 NPUNHATO 3 METOHO
JOCATHEHHA 3aKOHHOI MeTW. TakuMi BWCHOBOK MOXe
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BMHWKHYTK Y ABOX cuTyauiax: abo Cyp BBaxae, Lo Liji, Ha

AKi MOCWNAETbCA [Aep>KaBa, He € 3aKOHHUMK. ABO BiH
BBaXKaE, LLLO OCKaP>KyBaHWM 3axig Hacrnpasgi He BiANOBIAAE
LiNfM, BACYHYTUM YPAZOM.

Y peskux pilweHHax Cya niakpecntoe, wobu Bu3HaTH
NPONOPLIMHNM, LIen 3axij NOBUHEH CTaHOBWUTKM 3acib, wo
HallMeHLl CepWO3HO MOpPYLUYE OCHOBHE MpPaBoO, MPO fKe
NAEeTbCA, ANA AOCATHEHHA 3aKOHHOI MeTW, A0 SKOl
nparHyTb. [lpoTe nepeBipka iCHyBaHHA iHWNX 3acobiB, WO
[AO3BONANOTb AOCATTU TIEN XX METU, HE € CUCTEMATUYHOLO Y
CyZOBIV MpaKTUL.

AnckprmiHauia NOXoAnTb He AuLLe Bif OpraHiB aep-
>KaBHOI BaAn, BOHa NPOABAAETLCA TaKOX i, MOXJIMBO, MepLu
3a BCe, Y CTOCYHKax MixX aroapMu. OaHak XapakTepucTukm
ctatTi 14 KoHBeHL,i anpiopi yCKNaAHIOKTb ii 3aCTOCYBaHHSA
O Cynepeyok, WO CTOCYHTbCA AUCKPUMIHALINHUX Ail,
BUMHEHWNX NPUBATHUMM OCObamu.

Benvka KinbKiCTb KpUTEPIIB ANCKPUMIHALLL, nepenive-
HUX y cTatri 14, Ta HeobmexXyBasbHUM XapakTep LbOro
nepeniky Cnpusaan LbOMYy PO3BUTKY MOAiN, A03BOAAHOUM
3aCTOCOBYBATU Lie MONOXEHHA A0 HaVPI3HOMAHITHILLIVX CUTY-
aui, BKJIOYAOUM BUMAAKMN, LLIO CTOCYHOTLCA He MiAcTaB. Taki,
K CeKCyaslbHa OpieHTaLs, iHBaNigHICTb abo CTaH 340pOB'A.
OgHak Cya 34IUCHMB  BaxIMBE PO3MEXYBaHHS  MiX
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NOTEHLINHUMK  KPUTEPISMX  ANCKPUMIHALL, LLO BUCBIT/HOE

npobnemu, WO nexartb B OCHOBI CTaHAapTy ctatti 14: pe
OBbMeXEeHHA OCHOBHWX MpaB, HaknaseHe Ha 0co6aMBO
BPa3AuBI rpynu, XXEPTBU MUHYIE CTUrMaTM3aLi, BUK/IFOUEHHS
abo MmaHyBaHHS, HacNigKK AKMX 36epiratoTbCs i B JaHUA yac,
cBobosa po3Cyay Aep>KaBW 3MEHLUNTLCA, @ BUCOKNIA CTyMiHb
obrpyHTyBaHHA Oyae HeobXigHVM, LWO6 YHUKHYTV 3BUHY-
BaueHHs y AMckpuMiHauii. Lle Ton Bunagok, konn po3rns-
AAr0TbCA KpUTEpIi CTaTi, paCoOBOro UM ETHIYHOTO MOXOAXKEHHS,
CeKCyanbHOI Opi€eHTaLl, HaLIOHaNbHOCTI, IHBaNIAHOCTI uun
HapOAXKeHHsA Yy Wb um nos3a HWMM. B iHWMX Bunagkax
cTangapt ctatTi 14, 3actocoBaHui CyzoMm, BiANOBIfAE BUMO3,
3rifHO 3 AKOHO By Ab-AKe PILLEHHS LLLOAO CTaBAEHHSA 40 NEBHMX
0Ci6 MeHLW CNpUATAMBO, HIXX 4O iHWMKX, MaE BiAMNOBIAATU
paLlioHabHOMY Ta CpaBeA/IMBOMY OBIPYHTYBaHHIO; IHLLIVMMU
CNOBaMW, Lie rapaHTye 3axuCT Bif CBaBiaNA.

HesBaxatoun Ha obmexxyBanbHe QOPMYIrOBaHHA
ctatti 14 KowuBeHuii, €CIJ1, 3aBAsKM  AMHAMIUHIN
npeLeseHTHIV NpaKTWL, MOCTYNOBO HajaB WNPOKMIK obcar
CTaHJAPTy HeAMCKPUMIHALl, 3akpinieHoMy B  LbOMY
nonoxeHHi. Cya 3 OiNbLWIOK THYYKICTIO iHTepnpeTyBaB
HeobXiZHMI 3B'A30K MixXX NepeabauyBaHO AUCKPUMIHALLIERD
Ta KOPUCTYBaHHAM MpaBoOM, rapaHToBaHM KoHBeHLjieto abo
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NPOTOKOJaMWN A0 HEl, 3MEHLLYHOUN MeXY, O BUMAMBAE 3 1T

[LOMOMIDKHOIO XapaKkTepy.

€CTJ1 BM3HaE, WO ANCKPUMIHALLIA TaKOX MOXe iCHY-
BaTW B iHLUMX BMMNaAKax — Lie KOHLLeNLisa HeNnpaMOl ANCKPUMI-
Hauji. Henpsama auckpumiHais — cutyauis, 3a AKOI BHaCif0K
peanisauii UM 3acTOCyBaHHA (POPMasbHO  HEUTPaabHUX
NPaBOBMX HOPM, KPUTEpPIiB OLIHKW, MpaBwWi, BUMOT 4w
NpPakTMKK Ans ocobu Ta/abo rpynm ocib 3a iXx neBHUMU
O3HaKamMy BWHMKAKOTb MeEHL CNpUATAMBI  yMOBM  abo
CTaHOBWLLE MOPIBHSAHO 3 iHWMMK 0cobamu Ta/abo rpynamm
0ci6, KpimM BUMaAKIB, KO iX peani3aLis Y 3aCTOCyBaHHS Mae
NPaBOMIpHY, OO'€EKTMBHO OOIpyHTOBaHy MeTy, crnocobu
JLOCATHEHHS AKOT € HaIEXXHNUMM Ta HEOBXIAHNMMU.

€CIJT TakoX BCTAaHOBWJIKOE, WO Aep>KaBu MatoTb
NO3UTMBHMI OOOB'A30K rapaHTyBaTM peanbHUN Ta
ePeKTUBHUI 3aXUCT Bif, AMCKPUMIHALLIT, BUNHEHOT 0coBamu
B cpepax, Ha Aki nowwuproeTbcsa Aia KoHseHuii. Cyaosi
PILLEHHS, WO CTOCYHOTbCA ANCKPUMIHALT, y3araabHIOTbCA
AOTW, AOKM BOHW He CTaHOBAATb CyAOBY MPaKkTuky. Ane Le
TaKOX IHTepnpeTaLia cTaHAapTy, 3akpinaeHoro y cratTi 14,
fika 3HauyHO 36arayeHa Ta yckaagHeHa.
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In the following article we try to analyze the role of
International Criminal Court in modern world, by exploring
its definition, history of formation and the main purpose of
its activity. Also, our goal is to examine crimes the Court
prosecutes and problems regarding jurisdiction of states
over them. And one more task we have is to analyze Roman
legislation in regard to the International Criminal Court.

The International Criminal Court is a court of justice to
prosecute the most serious offences which are of concern to
the international community. Such moments have existed
since the beginning of human society that caused a need for
the development of international criminal justice mechanisms
that would allow the pursuit and sanctioning of international
crimes. The first proposal to create an international tribunal for
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the criminal persecution of political leaders accused of

international crimes was made during the Paris Peace
Conference in 1919 after World War | [1] which was the first
step in creating aforementioned justice mechanisms. The next
step was made after the Second World War when two military
tribunals were established: the International Military Tribunal
in Nuremberg for prosecuting Nazis political leaders and war
chiefs, and the International Military Tribunal for the Far East
for prosecuting Japanese ones. The following decades no
international tribunal was established which means that states
dealt with the crimes of any level according to their own
national legislations. This situation lasted until 1990s when the
International Criminal Tribunal for the Former Yugoslavia [2]
was created with the competence to prosecute atrocities
which had been committed during the Yugoslav Wars. Then,
in 1994 the International Criminal Tribunal for Rwanda [3] was
established for the investigation and persecution of crimes
that constituted the Rwandan genocide. However, the world
community continued making efforts to create international
body which could prosecute crimes regardless of location that
led to adoption of the Rome Statute of the International
Criminal Court [4] which became the first international court
of justice established not to deal with particular cases of
committing genocide or other international crimes, like ICTY
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or ICTR, but as a measure to bring to justice for the future, and

having a general field of engagement. It is worth noting that
there are limitations established in Court's jurisdiction. Firstly,
it has a competence to prosecute only four types of crimes
that are defined in the Statute, such as genocide, crimes
against humanity, war crimes and the international crime of
aggression. Secondly, the jurisdiction of the Court is
secondary to the jurisdiction of national courts of member
states which means that the Court can investigate crimes only
when states will not investigate themselves. Finally, the ICC can
only prosecute those atrocities committed within a state party
to the Statute, or by a national of such a state party.

As it postulates in Rome Statute, there are four types
of crimes that constitute the object of activity for the Court:
genocide, war crimes, crimes against humanity and the
international crime of aggression. According to the provisions
of the Statute, genocide represents acts committed with the
intention to destroy, in entirely or partially, a national or ethnic
group, or a racial or religious one, by:

a) Killing members of a specific national, ethnic,
racial or religious group;

b) Grievously injuring the physical or mental
integrity of that specific group;
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¢) Intentionally subjecting that group to conditions

in existence that lead to its total or partial physical
destruction;

d) Measures leading to the prevention of births
within the group;

e) Forced transfer of children belonging to that
particular group to another group [4].

As for the crimes against humanity, the Rome
Statute defines that they represent certain acts that are
committed in the framework of a generalized or systematic
attack launched against a civilian population, such as:
murder; extermination; slavery; deportation or forced
transfer of the population from the place they live, without
grounds permitted under law; imprisonment or other form
of serious deprivation of physical freedom, in violation of
the fundamental provisions of international law; torture;
rape, sexual slavery, forced prostitution, forced pregnancy,
forced sterilization or any other form of sexual violence of
such gravity; the persecution; forced disappearances of
persons; the crime of apartheid; and other inhuman acts of
a similar nature that intentionally cause great suffering or
serious injury towards physical integrity or towards
physical or mental health [4].
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One more type of crimes the ICC has jurisdiction

over are war crimes, especially when they are committed
within a framework of a certain plan or policy or when they
are part of a series of similar crimes committed on a large
scale. According to the Statute, war crimes include such
acts as: intentional homicide; torture and inhumane
treatments, including biological experiments; the act of
intentionally causing great suffering or seriously harming
physical integrity or health; the destruction and
appropriation of goods, unjustified by military needs and
carried out on a large scale in an illegal and arbitrary
manner; the act of compelling a prisoner of war or a
protected person to serve in the forces of an enemy power;
the act of intentionally depriving a prisoner of war or any
other person protected by the right or to be judged legally
and impartially; deportation or illegal transfer or illegal
detention; taking hostages. Also, there are some other
serious acts that constitute violations of the laws and
customs applicable to international armed conflicts,
including: the act of intentionally launching attacks against
the civilian population in general or against civilians who
do not directly, participate in the hostilities; the act of
intentionally launching attacks against civilian assets, i.e.
those that are not military objectives; the act of
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treasonably killing or wounding individuals belonging to

the enemy nation or army; the act of declaring that there
will be no mercy for the defeated; plundering a city or a
locality, even stormed; the act of using poison or
poisonous weapons; rape, sexual slavery, forced
prostitution, forced pregnancy, forced sterilization or any
other form of sexual violence constituting a serious crime
under the Geneva Conventions; recruiting and enlisting
children under the age of 15 in the national armed forces
or making them actively participate in hostilities etc [4]. It
should be noted that the provisions of a Statute postulates
some other cases of war crimes, including those that can
be committed during armed conflicts that do not have an
international character, for example, attempts on life and
bodily integrity, especially murder in all its forms,
mutilations, cruel treatments and torture; attacks on the
person's dignity, especially humiliating and degrading
treatments; hostage taking; sentences pronounced and
executions carried out without a prior trial, given by a
legally constituted tribunal and in compliance with judicial
guarantees generally recognized as indispensable [4].

The last type of crime that is subject to the
jurisdiction of ICC is a crime of aggression, which
represents the preparation, planning, initiation, or
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execution of an act of aggression by a person in a position

[4]. It is worth mentioning that to be qualified as an act of
aggression, such acts must include using the military force,
by a state, against the independence, sovereignty,
territory, or independence either of another state, or in
such a matter that is incompatible with the Charter of the
United Nations. The examples of acts of aggression are
given in the amendment to the Statute: the invasion or
attack by the armed forces of one state on the territory of
another state, or any military occupation; bombardment
by the armed forces of one state against the territory of
another state or the use of any weapons by a state against
the territory of another state; blockade of the ports or
coasts of one state by the armed forces of another state;
an attack by the armed forces of a State on land, sea or air
forces or sea and air fleets of another state; the use of the
armed forces of one state which is on the territory of
another state with the consent of the second state, in
violation of the provisions the conditions in the agreement
for the stay in that territory; the action of a state to allow
its territory, which it has placed at the wishes of another
state, to be used by the other state to commit an
aggression against a third state; the sending by or on
behalf of a State of armed troops, groups, irregulars or
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mercenaries, who carry out acts of armed force against

another state of an increased gravity [4]. It should be noted
that aggression constitutes a separate crime as it
represents those acts that were not covered by the first
three articles (genocide, war crimes and crimes against
humanity) and that must be codified by each state to
ensure that in case of aggression, perpetrators of this
crime will be persecuted.

According to the article 11 of the Statute, the ICC
can prosecute only those crimes that were committed after
the entry into force of the Statute in 2002. Also, the Court
is authorized to bring to justice only individuals, but not
organizations or countries, and only in certain situations.
The first case is when the crime was committed on the
territory of a state that is a party to the Statute. The second
case is when the international crime was committed by a
citizen of a state that is party to the Statute. That is because
citizens of the member states to the Statue have an
obligation not to commit war crimes, and if they do, they
will be subjects of the Court. And one more situation is
when the crime is referred by the prosecutor of the UN
Security Council. This way, UN Security Counsil after
starting the investigation of a crime can send preliminary
paperwork to the Court. This fact makes sure that all guilty
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people, regardless of their position in their state, can be

brought to justice for committing international crimes.

In order to ensure liability for all perpetrators of
international crimes states can join the Rome Statute and
become the members of ICC. Nowadays, there are 123
member states of the ICC but there are some issues
regarding this situation. The matter is, there are states, like
Austria, which have signed the Statute and ratified, or have
not signed it, but ratified, and continue to be a member,
such as Japan. Also, there are countries that have signed
the treaty, but have not become members of the ICC, such
as the USA, states that have signed the Statute but
withdrew from it, like Russia and states that have not
signed or ratified the Statue, but accepted the jurisdiction
of the Court, such as Ukraine. And of course, there are
some countries which have never been the member of the
ICC as they had not signed the treaty and ratified it.

It is worth noting that Romania belongs to states
which have signed and ratified the Rome Statute and
adopted the relevant law to regulate the judicial
cooperation with ICC [5]. This law entried into force in 2022
and defines certain terms that are closely related to the
cooperation with the Court, such as “surrender”,
“requested person” and “surrendered person”.
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It is necessary to mention that it is the obligation of

the member states to carry out measures requested by the
ICC except for the situations when their execution could
harm the national security of the state. As a member state
of the ICC Romania is also obliged to execute its requests
according to the provisions of international treaties to
which it is the party and the national law. The central
authority of the state which is responsible for carrying out
the requests of the Court is the Ministry of Justice. It can
request the ICC to complete or rectify the attached
requests and documents, following the examination of
international regularity. The Ministry of Justice is also
authorized to initiate consultations with the competent
Romanian judicial authorities and the ICC to promote legal
cooperation or to formulate a request for recovery from
the Court of some expenses regarding the execution of
some requests, at the instigation of the Romanian judicial
authorities. When it is regarded as necessary, Ministry of
Justice informs the Ministry of Foreign Affairs about the
measures adopted.

According to the Romanian law that regulates legal
cooperation between the state and the ICC requests for
provisional arrests made by the Court, in emergency
situations, shall be directed in written form to the Ministry
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of Justice and contains such information: the details of the

requested person, sufficient for identification; a potential
location of the person; a brief presentation of the facts,
including, if possible, the date and place of their
occurrence; a statement regarding the existence of an
arrest warrant; a statement indicating that a request to
surrender the wanted person will follow. The Ministry of
Justice performs the international regularity examination
which purpose is to validate the request for provisional
arrest and the documents attached to it and that must be
performed in 24 hours after the receiving of the request.
After identifying the requested person, the prosecutor
must listen to him in the presence of elected or appointed
defender, and if it is necessary, take a detention measure
against him. In certain conditions envisaged by the law the
prosecutor notify the High Court of Cassation and Justice
with the aim to estimate whether to perform a provisional
arrest. After the hearing of the requested person in the
council chamber the court issues a motivated decision
about performing a provisional arrest. A requested person
or a prosecutor can file an appeal within 48 hours of the
pronouncement or communication which is resolved by
another panel of the High Court of Cassation and Justice
within 5 days. The initial duration of the provisional arrest
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measure is a maximum of 30 days. The maximum duration

of provisional arrest is 60 days. However, the requested
person can consent to surrender before the expiration of
the 60-day period in full knowledge of the consequences
that must be ensured by the court. In this case, the court
renders a final sentence which must be written within 24
hours and communicated to the Ministry of Justice. It will
immediately inform the ICC and the Center for
International Police Cooperation within the Ministry of
Internal Affairs.

It must be mentioned that surrendering a person is
a procedure carried out by the Ministry of Justice for
criminal prosecution, trial, or execution of a custodial
sentence. This procedure is carried out pursuant to the
surrender request which is formulated in writing and
addressed to the Ministry of Justice. The following
documents are attached to this request: copies of the
decisions by which a custodial sentence was imposed or of
the order of the preliminary Chamber or of the Court's
referral act; copy of the arrest warrant; a statement of the
facts for which surrender is requested; the information of
the requested person. The surrender request is resolved in
the council chamber by a panel of judges of the High Court
of Cassation and Justice with the participation of the
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prosecutor and the requested person. During this

procedure it is necessary for the court to take a statement
from the requested person who is assisted by a chosen or
ex officio defender and in some cases by an interpreter.
Also, there are some cases possible when the requested
person is against the handover. Then, he or she can
formulate defenses and propose the administration of
evidence under the conditions provided by the Criminal
Procedure code. The requested person or the hearing
prosecutor may request the granting of a court term for
the administration of evidence. If the requested person
refers to the non bis in idem principle, the court initiates
immediate consultation of the ICC, through the Ministry of
Justice. If the ICC has decided on eligibility, the Romanian
authorities can execute the surrender request. The court
must issue a sentence with adequate motivation. However,
the requested person, the prosecutor or the Ministry of
Justice have the right to file an appeal against the
sentence, within 5 days from the pronouncement or, if
applicable, from the communication. The appeal is
resolved within 5 days. After the sentence becomes
definitive, it will be transferred to the Ministry of Justice,
which must inform the International Criminal Court and the
Center for International Police Cooperation within the
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Ministry of Internal Affairs. After that, an escort designated

by the ICC must pick up the surrendered person from one
of the Romanian state border crossing points. Also, there
is a possibility of a situation which is called “contest of
requests” when extradition or surrender is requested
simultaneously by several states and by the International
Criminal Court. In this case, the ICC and the requested state
must be immediately notified by the Ministry of Justice of
this situation. And one more case is when there is a
simultaneous request between a request sent by the ICC
and a European arrest warrant, or an extradition request
made by a third country. Then, the Ministry of Justice must
decide on the priority of the request.

In conclusion, it should be noted that the existence
of such an international body as the International Criminal
Court which has the jurisdiction over the most serious
crimes of international level is necessary to ensure the
respect and protection of human rights, even during the
time of crises. Of course, not all countries accept the
jurisdiction of this court, but the ideas that are defended
within the Rome Statute are universal rights, in accordance
with the most basic principles of human dignity and
relationship between peoples. It is necessary to say that
the Statute and the Court are not perfect. However, the
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adoption of this Statute and foundation of the Court itself

became the most prominent victory of the international

law in the fight for basic human rights and freedoms.

REFERENCES

1.

American Journal of International Law, Volume 14, Issue
1-2 , January 1920 , P. 95 - 154. URL
https://doi.org/10.2307/2187841

United Nations Security Council Resolution 808 URL:
https://daccess-
ods.un.org/tmp/4989795.08876801.html

United Nations Security Council Resolution 955 URL:
https://daccess-

ods.un.org/tmp/4912641.64447784 .html

Rome Conference for an International Criminal Court
URL:

https://legal.un.org/icc/statute/99 corr/cstatute.htm

Law no 44 dated 7 of March 2022 LEGE nr. 44 din 7
martie 2022 privind cooperarea judiciara dintre Romania
si Curtea Penala Internationala EMITENT PARLAMENTUL
ROMANIE URL:
https://legislatie.just.ro/Public/DetaliiDocument/252486


https://doi.org/10.2307/2187841
https://legal.un.org/icc/statute/99_corr/cstatute.htm

ICJ’S ROLE IN ADRESSING RUSSIAN
ENVIRONMENTAL CRIMES IN UKRAINE

Svitlana KARVATSKA

Doctor of Law, Professor,
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Chernivtsi National University,

Chernivtsi, Ukraine

After Russia's full-scale invasion of Ukraine on
February 24, 2022, Ukraine filed further lawsuits against
the aggressor state in international judicial bodies,
particularly the International Court of Justice. The court
issued a decision demanding that Russia “immediately
suspend military operations that will inevitably lead to
human casualties, mental and bodily injuries, as well as
damage to property and the environment”. The category
of “environment" not only denotes a consistent historical
dynamic in the case law of the ICJ but also opens the way
to a discussion on whether the ICJ can punish an aggressor
state for environmental crimes (according to the Ministry
of Ecology of Ukraine, more than 500 of them have already
been documented).



126
(< a5

At the initial stages of its functioning, the ICJ was not

practically active in environmental disputes, but changes in
the international political and legal context have emphasized
the importance of environmental cases. The Court now plays
a crucial role in considering environmental matters, and it has
helped establish a range of environmental regulations by
firmly grounding them in public international law. Since there
is no global legislative body, the Court has been able to
assert its position in creating and interpreting environmental
standards and principles. As a result, the development of
international environmental law is partly due to the Court's
capacity to develop an approach to govern and frame this
field properly.

It is essential to keep in mind that the International
Court of Justice's judges have diverse professional
backgrounds, with many of them having limited expertise in
environmental law. Despite the absence of an environmental
chamber in the ICJ, the Court still hears cases involving
environmental issues. But unlike specialized judicial bodies,
the ICJ has limited experience in this area®.

63 Nathalie Ros. La Cour internationale de justice et les régles du droit
international : contribution a I'étude de la fonction effective de la juridiction
internationale permanente. 1998. URL: http://www.theses.fr/1998PA010258



http://www.theses.fr/1998PA010258

127
(< a5

However, the Court has demonstrated a keen

interest in environmental issues, as evidenced by former
ICJ Judge Ronny Abraham. The ICJ's contribution to the
development of environmental law and its understanding
of the relationship between human interactions and the
environment, including protecting the environment,
remain vital dimensions to consider when speaking about
international environmental law®.

In the Ukrainian case, most of the Russian side's
environmental crimes will be considered by the General
Chamber of the Court. Despite all the discussions and
pledges voiced in the 1990s on the creation of the Special
Chamber for Environmental Cases, such an idea was never
put in place. An exception may be possible if Ukraine
decides to file a separate lawsuit to the International
Tribunal for the Law of the Sea, established under UNCLOS
(the 1982 UN Convention on the Law of the Sea), in which
Ukraine will raise issues related to interventions in
Ukrainian territorial waters and exclusive economic zones
by blocking Ukrainian ports by Russian warships, as well as
environmental crimes (leaks of toxic substances and water

64 Speech of Ronny Abraham, President of the International Court of Justice,
before the Sixth Committee of the General Assembly. October 28, 2016.
URL: http://www.icj-cij.org/files/press-releases/1/19281.pdf
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pollution as a result of Russia's bombing of Ukrainian

coastal infrastructure). Given that the International
Tribunal for the Law of the Sea has already proven its
ability to play a crucial role in resolving environmental
disputes, this opportunity should not be neglected®.

In the ICJ trial, environmental claims will be
considered alongside the political, economic, and social
issues of Ukraine's appeal to the ICJ in the 2022 "genocide
case." The "Genocide Case" first arose as a Ukrainian
counterargument to the Russian claim that Moscow began
its "special military operations" to safeguard the people of
so-called "Donetsk and Luhansk Republics" (puppet quasi-
state structures created by Russia) from genocide allegedly
perpetrated by the Ukrainian government. Initially,
Ukraine's goal was to refute the idea that genocide took
place in Donbas, and it filed the case with the aim of
proving that Russia had no legal basis for intervening in
Ukraine to prevent or punish any alleged genocide®®.

65> Tomas Heider. The Contribution of the International Tribunal for the Law
of the Sea to the Protection of the Marine Environment. December 2021.
URL: https://brill.com/view/journals/kjic/9/2/article-p354 11.xml

66 Ukraine institutes proceedings against the Russian Federation and
requests the Court to indicate provisional measures 27 February 2022. URL:
https://www.icj-cij.org/public/files/case-related/182/182-20220227-PRE-

01-00-EN.pdf
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As for environmental crimes, they will be added to

the crime of genocide and other war crimes. Since the term
"ecocide" is still not considered universal in international
legal doctrine, it cannot be considered a separate part of
the concept of genocide. And although the Criminal Code
of Ukraine in Article 441 defines ecocide as "mass
destruction of flora and fauna, poisoning of air or water
resources, as well as any other actions that may cause an
environmental catastrophe,” the UN has not yet made a
single definition of ecocide at the global level. To date,
such initiatives are just emerging; for example, on June 22,
2021, the ICJ expert group (a group of 12 international
criminal and environmental lawyers from around the
world) presented a definition of ecocide as a transnational
crime. The expert group proposed an international legal
definition of ecocide as "unlawful or wanton acts
committed with knowledge that there is a substantial
likelihood of severe and either widespread or long-term
damage to the environment caused by those acts.”

The authors of the definition began their work in
December 2020 at the request of a group of Swedish
parliamentarians. They concluded that ecocide should be
considered the fifth international crime alongside genocide,
crimes against humanity, war crimes, and the crime of
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aggression. The International Criminal Court (ICC) is currently

dealing with these types of crimes. However, it is essential to
understand that the absence of a definition of ecocide does
not negate the value of the administration of justice that
Ukraine should seek in environmental matters.

The Russian Federation has violated a number of
international legal norms related to the environment:
Article 55 of the Additional Protocol to the Geneva
Conventions of 1949 prohibits the use of methods or
means of warfare which are intended to cause or are likely
to cause damage to the natural environment and thereby
to endanger the health or survival of the population. The
Rome Statute of the ICC also recognizes the existence of
"environmental war crimes," defining them as "intentional
attacks causing widespread, prolonged, and serious
damage to the natural environment."

Even though environmental reparations are an
exception in ICJ's history, they in themselves mean that the
aggressor country must pay for this kind of damage. The main
challenge with regard to reparations is to prove the amount
of damage caused by the actions of the Russian army. Ukraine
aims not only to seek justice but also to achieve the maximum
punishment for Russian environmental law violations. The
only way to do so in this context is by properly defending
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compensation amounts. Therefore, Ukraine should learn from

the Democratic Republic of Congo's experience in the 1CJ
(DRC v Uganda Case).

Moreover, Ukraine must provide a solid explanation
for the chosen compensation calculation methodology to
prevent the other party from exploiting any weaknesses
and convincing the Court not to use it. The ICJ rejected the
DRC's approach to calculating damages for animal losses,
which underscores the importance of a well-supported
methodology.

According to the Ministry of Ecology of Ukraine,
Russia is responsible for numerous natural disasters, such as
large-scale explosions, ammonia storage explosions, and
attacks on nature reserves. There are also indirect
consequences, such as releasing alarming amounts of
greenhouse gases, such as carbon dioxide or methane, into
the atmosphere, which are dangerous to human health in the
long run. Even though Russian aggression against
Ukraine may seem like a unified environmental crisis, it
consists of numerous small, localized disasters that cause
extreme damage to local environments and inhabitants.

Russia is clearly an aggressor, but its legal
arguments may still carry weight, and Ukraine should be
prepared to counter them. While it is unlikely that Russia
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can distort reality enough to convince the Court that no

environmental crimes have occurred, it may still try to
criticize and challenge any Ukrainian arguments, such as
the methodology used for calculations, in an attempt to
reduce or totally reject in some sub-cases the amount of
compensation it must pay.

Therefore, Ukraine's legal position on the
environmental dimension in the framework of lawsuits against
the Russian Federation should focus on documenting the
direct, as well as hidden and long-term damage of the actions
of the Russian Federation after the invasion. At the same time,
while the environmental dimension will be presented as part
of the broader genocide proceedings, it becomes possible to
maximize punishment for environmental crimes committed
by the Russian Federation as well.
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EBOJ1OLLIA 3ACTOCYBAHHA MPUHLUUNY
BIALLUKOAYBAHHSA 36UTKIB B MPAKTULII
MDKHAPOAHOIO TPUBYHANY

ANA KONNLWHBOI FKOrTOCNABIT

TA MDKHAPOAHOIO KPUMIHA/IbHOIO
cyay

IBan FOPOANCbKUNA

KkaHoOudam ropudUYHUX Hayk, doyeHm
YKkpaiHceko20 kamouybkoz20 yHisepcumemy
Jlesi8, YkpaiHa

Bacunb PEMELLbKUIA

kaHOudam pudUYHUX HAyK, npogecop

kagedpa MKHapoOHo20 npasa /lbeiecbko20
HayioHabHO20 yHigepcumemy iMeHi leaHa @paHka
Jlesis, YkpaiHa

Josruin vac, nicna Apyroi CBITOBOI BIHW, Ha MiX-
HapOAHOMY PiBHi He CTBOPHOBaNOCA OpraHy ANA PO3rnsgy
Cnpae MNpo iHAMBIAyanbHY KPVUMIHaAbHY BiAMOBIAANbHICTD.
Micna HropHbep3bkoro Ta [anekocxigHoro TpubyHanis,
HaCTYMHVM TaK1MM OpraHOM CTaB CTBOPeHuK B TpasHi 1993 p.
Mi>XXHapOAHUI KPUMIHaNbHWUIA TPUOYHan ANS KOAWLIHLOI
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FOrocnasii (International Criminal Tribunal for the Former

Yugoslavia, agani — MTKHO).

Y 1991 p., 3 po3snagom CoujanictnyHoi ®Pepepa-
TMBHOI Pecnybnikn KOrocnasii, Ha ii TepuTopii BMOYXHyna
HM3Ka 36pPONHMX KOHPIKTIB Ha HauiOHaNbHOMY piBHI. Y
XO0BTHI 1992 p. Papga besnekn OOH (gani — PBE OOH)
CTBOPW/Ia KOMICiKO eKCnepTiB MO PO3C/ifyBaHHIO Ta aHanidy
iHbopmaLii nNpo nopyleHHs >KeHeBCbKMX KOHBEHLiN
1949 p., JoaaTkoBux MPOTOKOAIB A0 HMX Ta IHLWNX HOPM
Mi>KHapOAHOro NpaBa Ha TepuUTopIi KoANWHbBOT KOrocnasii.

25 tpaBHa 1993 p., cBoeto pesontouiero N2827 Pb
OOH npwuiHana pilleHHsa NpPo CTBOPeHHs MiXHapoaHoro
TpubyHany Ans  CyAoBOro  nepechifjyBaHHA  OCib,
BiZANOBIAANbHMX 3@ CEPNO3HI MOPYLUEHHS MiXKHapOAHOIo
ryMaHiTapHOro npaBa Ta BUMHEHI Ha TEPUTOPIi KONNLWHBOT

67 Tieto x

KOrocnasii B nepiog 3 1 ciyHa 1991 p.
pe3sontouieto 6yno npunHATo noro CraTyT, AKMA BU3Ha4YaB
MOTO HOPUCAUKLIKO Ha @Qi3UYHMX OCID, AKI BUMHMAN un
BiAJaNV Haka3 BUMHUTK, Cepej IHLWOro, Cepuo3Hi nopy-

leHHs JKeHeBCbKMX KOHBEHLM Ta 3aKOHIB | 3BMYAIB

67 Resolution N2827 adopted by the Security Council at its 3217th meeting,
on 25 May 1993. URL :
https://digitallibrary.un.org/record/166567/files/S RES 827%281993%29-
EN.pdf (date requested 18.08.2022)
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BEZEHHS BilHW, Ha TepuTopii KoAnwHbOI KOrocnasii (kpim

CnoseHii) B nepiog 3 1 ciuns 1991 p.%8,

PB OOH ob6rpyHTyBana Take CBOE pilleHHs naBoto
VIl Cratyty OOH, B AKOMY MOBa MLLJ1a NPO it TOBHOBaXEHHS
y BMMaZKax 3arpo3n Mupy Ta akTiB arpecii. Ane OCKisibku LA
rnaBa BiJHOCUTbCA A0 AepP>KaB, a He A0 iIHAMBIAIB, TO MOXHA
nobaunTy, WO Take PilleHHA IPYHTYBaNOCA Ha LUMPOKOMY
TAymMayveHHi HopMm CTaTyTy. B LbOMy nnaHi gy>ke Ba>K1nMBOKO
6yna MoBua3Ha 3roga aep>kaB-uneHiB OOH, aka ge-dakTo
Hagana NeriTMMHICTb pilleHHto Paabesy.

MNpeameTtom gianbHocti MTKHO 6yna iHAnBIAyanbHa
KpVMiHanbHa BigMNOBiganbHICTb ocCib. TpnbyHan He maB
odILIHMX MOBHOBAX€eHb PO3rNfAaTV MUTaHHA NpPO BiA-
LWKOAYBaHHA | He OyB YMOBHOBaXXEHWW MpPUCYAXyBaTu
KOMMeHcauito >xeptBam nopylweHb. OgHak, MNOBHO-
BaxxeHHs MTKHKO BukaouyHO y cdepi IHAMBIAYaNbHOI
BiMOBIAANbHOCTI He N036aBaAV NOPYLIHWKIB 0BOB'A3KY
NiKBiAyBaTW Hacnigkv npasonopylweHHa. [TpoTte npaBo
XEePTB 3/I04MHIB Ha BIALWIKOAYBaHHA 36uTKiB He 6yno
3abe3neyeHe UMM OpraHOM NMOBHOK MIpPOHO.

68 Statute of the International Criminal Tribunal for the former Yugoslavia.
URL :
https://www.icty.org/x/file/Legal%20Library/Statute/statute sept09 en.pdf
(date requested 18.08.2022);
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LLle npwn ctBopeHHi MTKKO PB OOH 3a3Hauanu, wo

0cobw, AKi BTPATUAM MaWHO BHACNIAOK ETHIYHMX UYMCTOK
MNOBUHHI  BIAHOBUTM CBOE npaso BiacHocTi®®. B
noganbwomy Paga be3nekw Big3Hauana, WO AiSAbHICTb
TpubyHany Mae 34iACHIOBATUCA TakMM YMHOM, W06 He
obmexyBannca npasa >XepTB Ao6MBATUCA BIANOBIAHVMMMN
cnocobaMm KomneHcaujii 36UTKiB 3anoAisHUX BHaCNiA0K
nopyLUeHb MiXXHapPOAHOro rymaHiTapHOro npasa.

Y xoai cBoe€i gianbHocTi MTKHO BXMB AesKnx 3axoais,
A5 3abe3neyeHHs NpaBa XXepTB Ha BiALLKOAYBaHHSA 36UTKIB.
Tak, B [MpaBuna npoueaypv i okazyBaHHA MicTuan MNpasBuio
106 «KomneHcauis )xepTBam 3/10UMHIB», B AKOMY MLLOCS:

(A) Cekpetap TpubyHany NOBMHEH HanNpPaBUTN KOM-
MeTEeHTHWM OpraHam Bfaga BiAMOBIAHOI Aep>XaBy O6BUHY-
Ba/JIbHNA BMPOK MO BIAHOLWEHHA A0 O6BMHYBa4yeHoro,
BWU3HAHOTO BUHHWM Y BUMHEHHI 3104MHY, AKUM MOTEPMNIIOMY
6yn0 3anogiaHoO WKoay».

(B)«<Y BIigNOBIAHOCTI 3 HaNeXHWUM HaUiOHAAbHUM
3aKOHOZABCTBOM, MOTepnianmin um ocoba, fAka uepes
nocepeaHWLTBO NOTEPMINOro 3asABASE MPO HAABHICTb Y Hel
npaBa Ha KOMMEHCaLito, MOXe nogaTm Mno30B B

69 Resolution N2779 adopted by the Security Council at its 3118 meetlng,

on 06 October 1992) URL

https://digitallibrary.un.org/record/151309/files/S RES 779%281 992%29—
EN.pdf (date requested 13.04.2023)
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HaLiOHaNbHWUIA CyA, UM B iHLINI KOMMNETEHTHWUIA OpraH, Wwob

OTPUMATK L0 KOMMEHCaLLito».

(C)«B winax no3oBy, NOAAHOTO 3riAHO MNONOXEHHAM
nonepegHboro naparpady, Bupok TpubyHany Mae
BBaXaTMCA OCTAaTOUYHWUM i TaKMM, LLLO Ma€ 0BOB'A3KOBY Cuy
NO BIAHOLWEHHIO A0 KPVMiHaNbHOI BiANOBIAANBHOCTI
3aCyA>XXeHOro 3a 36UTKK, 3anojisHi NoTepniaoMy».

MpoTe NuTaHHA BiALWIKOAYBAaHHSA 30UTKIB, 3aNOAISHNX
306poOVHUMK  AiAMU Ha TepuTopii KoauwWwHbOI Horocnasii
HaLUTOBXYBanocA Ha HebaXkaHHA Ta CNPOTUB MPaBOHACTYM-
HUUI konnwHboi KOrocnasii — Cepbii (o 2003 p. - Coto3zHa
Pecnybnika HOrocnasis, go 2006 p. - Pecnybnika Cepbis i
YopHoropia). Cepbcbki  nigepy  4acto  AOBOAWAW, LUO
NMOBHOMAcCLITabHa pecTUTyLia Ta KOMMEHCauis MOXYTb
3abpatv HagTo 6arato 4acy, KOWTIB Ta BUKIMKATK
HeBAOoBONEHHA C.

HaToMmicTb, NpAMUMYM NOBHOBAXXEHHAMM LLLOAO NpPU-
CYAXEHHS BifLIKOAYBaHHA 306UTKIB OyB HajineHun yxe
NOCTINHWMA OpraH MIXKHapPOAHOI OCTULi ANA PO3raagy
CnpaB NpPo IHAMBIAYaNbHY KPUMIHaNbHY BIANOBIAANBHICTb —
Mi>kHapoZHWI KpuMiHanbHWUA cyg (aani — MKC).

70 Ellis M., Hutton S. E. Policy Implications of World War Il Reparations and
Restitution As Applied To Former Yugoslavia. Berkeley Journal of
International Law. 2002.Vol. 20. P. 353.
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Mogii nicna Apyroi CBITOBOI BilMHM f0OBENW, LWLO TaKi

3/I04IAHHA  AK  TeHOUWA, 3/10UMHW MPOTU  JIKOACTBA,
BINCbKOBI 3/I0UMHK, 3/I0YMH arpecii HabupatroTb HOBOrO
xapakTepy, 36inbLyOTbCA 3aN0AiAHI HAMW 36UTKKN, YMOBM
BIALWKOAYBaHHA 3O6UTKIB HE BUKOHYIOTbCA, @ 0COOM, BUHHI
Y BUMHEHHI 3/10UMHY, YHMKaIOTb BignosiganbHocTi’!. Came
TOMY MocTasa HeOOXiAHICTb Y ICHyBaHHI MOCTIMHO AiOYOro
Mi>KHAapOAHOro CyAO0BOrO OpraHy, skui 6u 3anmaBcs
Npo6aeMor0 KPpUMIHaAbHOI BiANOBIAANbHOCTI IHAMBIAIB.

Tomy 17 aunHsa 1998 p. Ha [JunaomaTU4HIN KOH-
bepeHLii NToBHOBaXXHWX NpeacTaBHMKIB nig erigoto OOH B
Pumi, 6yno npunHato CratyT MiXHapoAHOro KpuMi-
HanbHoro cyay (#ani — Pumcekmn CratyT). MKC ctaB nep-
WNM MIXXHapPOAHVMM CYAOBUM OPraHoOM, LWO HaAiNeHWi
NMOBHOBaXeHHAMW 3060B'A3yBaTV BIAMNOBIAAUIB BIALIKO-
AOBYyBaTVM NOTEPNiAUM 30UTKM 3anoAifHi 3104MHaMK, AKI
nianaaarots nig topucavkuito Cyay’2. Ha sigminy sig MTKHO
Take MOro npaBo € NPAMUM.

MKC mo>e npr3HavaT BiLLUKOAYBaHHA K HanNpaMy
XepTBaMm KOHPIKTY, TaK i 3rigHO CT. 79 Pumcbkoro CraTyTty, B

"1 Mauko A. MixHapogHuii KpuMiHaibHWiA cys (CTBOpEHHS Ta Hampsam
AiANbHOCTI) YKpaiHCbkmin Yaconmc MidkHapoaHoro npasa. 2003. N24. C. 70.
72 Ingadottir T. Victims of Atrocities - Access to Reparations. Searching for
Justice: Comprehensive Action in the Face of Atrocities, York University,
Canada, June 4-6, 2003. - P. 13.
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LlinboBMi POHZ, B iHTEPECax NOTEPMIANX, Bif 3N0UMHIB, LLO

nianagatote nig komneteHuito Cyay, To6TO TuX, AKi 6yam
ckoeHi nicna 01 amnHa 2002 p.. Ha posrasai MKC yxe
3HaxXOAMNNCA CMNpaBK, NMPEAMETOM fKWX, B TOMY YUCII € |
BiALLIKOAYBaHHSA 30MTKIB 3aN0AissHMX 36PONHUM KOHDAIKTOM.

OgHiero 3 Takmx cnpaB € «CnpaBa no [iBHIYHIN
YraHgi» (Case Concerning Northern Uganda), nigcyaHnmum
no fKkiv 6y n'ATepo KOAMLWHIX nigepis «Apmii Onopy
Focnopa» (Lord’'s Resistance Army), wo Besna 36poviHy
60poTbby NpoTK ypasy YraHam Ha NiBHOUI KpaiHW.

MiacyaHux 3BMHYBauyBaau, WO Mif4 4Yac Uieil
36poriHOi 60poTEON HUMKM | Mig iX KepiBHMUTBOM 6yn0
BUMHEHO HW3KY 3/I0UMHIB NMPOTK NOACTBA Ta BIMCbKOBUX
3/I0UMHIB, 30Kpema: BOWBCTBA | KajNiyeHHs Jfitogen,
BMKPAAEHHA AiTel, OpraHisawia 3 HMX 36pOVHMX 3aroHis,
HaCUABLCTBO Hag XiHkamu i T. 473, Lli 3104nHM nignagaroTs
nig, topucankuiro MKC 3rigHo cT.cT. 7-8 Pumcbkoro CraTyTy,
cninbHoi c¢T. 3 Bcix IV DKeHeBCbkux KOHBeHLUi Ta |l
[oaaTkoBoro npotokony Ao >XeHeBCbKMX KOHBEHLLN, O
CTOCYETbCA 3aXUCTy >KEPTB 36POMHUX KOHOAIKTIB He
Mi>KHapOAHOrO xapakTepy.

3 Pham P.. Forgotten Voices: A Population-Based Survey on Attitudes
about Peace and Justice in Northern Uganda. URL
https://hhi.harvard.edu/sites/hwpi.harvard.edu/files/humanitarianinitiative/
files/forgotten-voices.pdf?m=1615500217 (date requested : 13.04.2023)



https://hhi.harvard.edu/sites/hwpi.harvard.edu/files/humanitarianinitiative/files/forgotten-voices.pdf?m=1615500217
https://hhi.harvard.edu/sites/hwpi.harvard.edu/files/humanitarianinitiative/files/forgotten-voices.pdf?m=1615500217
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OaHe 3 nuTaHb, ke po3rasgae MKC B KOHTEKCTI gaHOT

CNpaBy, € MUTaHHA BIALWKOAYBaHHA 30WUTKIB, 3anoAigHMX
aiamn «Apmii Onopy». LI 36utky, BIigNOBIAHO, MOBWHHI
KOMMeHCyBaT 06BMHYBauyBaHi MO AaHiv cnpasi. Ane AKLWOo
npoaHanisyBatv npaso3gatHictb MKC BcTaHOB/OBaTH Bij-
LUIKOZYBAHHA KPi3b MPU3MY L€l CNpaBK, TO MOXHa BUAINTA
npobnemu, 3 AKMMU 3iluToBXYETbCA Cya, B TOMY YNCAI:

1. [ly>ke 4acTo, MOPYLUHUKW | XXepTBM BUCTYNatoTb B
OAHIN ocobi (Hanpwknag — AiTM-CcOnAaTh), Wo pobutb
NPakTMYHO HEMOXXIMBMM BMMaraTu B HUX KOMMeHcaLii 3a
BUMHEHI MPaBOMNOPYLUEHHS.

2. Mpotn «Apmii Onopy» Aisan ypsjoBi Bicbka
YraHau, ki TeXK BUNHUAN HAA3BMYAWHO BEVKY KiNbKiCTb
nopyweHb nig 4ac KoHoAikTy, TOO6TO BiANOBIjaui He
MOXYTb HECTM BifMOBiAaNbHICTb 3@ BCi MPaBOMOPYLUEHHSA
BUMHEHI Nig Yac KOHOANIKTY Ha MiBHOUI YraHaw.

3. Hapasi, 4iTKO He BM3HA4YeHO >XOJAHI JAxepena
GiHaHCYBaHHA AaHNX KOMMeHcaL ',

KpiM TOro, mifgHIMaETbCA MWTaHHA, WO OCKINbKM
BINCbKOBI Ail Ta NPaBOMOPYLUEHHS MiZ Yac HUX OXOMWUAU
BCtO MiBHIYHY YraHay, i B Tih un iHLWIX MIpi 3a4enuiu Bce

74 Di Giovanni A. The Prospect of ICC Reparations in the Case Concerning
Northern Uganda: On a Collision Course with Incoherence? Journal of
International Law & International Relations. 2006. Vol. 2. P. 32.
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HaceneHHs AaHOi YacTUHW KpaiHW, MOBa Ma€ WTU MNpPoO

BiLUKOZAYBAHHA He NPOCTO OKPEMUM >epTBaM, a CMiIbHOTI
B LjiiOMYy .

TakvMM YMHOM MOXXHa KOHCTaTyBaTW, WO peani3aia
npaBa Ha BifLLIKOAYBaHHA 3a MiXKHaPOAHMM MPaBOM, B TOMY
UYMCAl | Ha BIAWKOAYBaHHA 30UTKIB, 3amofiaHWX Mig 4ac
36porHOro KOHONIKTY, HemoxnmBa 6e3 IiCHyBaHHA Ta
AIANBHOCTI MDKHApPOAHWX OPraHiB, Aki 6 po3rasgany BUMOru
NpO BIAWKOAYBaHHA Ta BUpiyBann ix. [ifnbHICTb Takux
OpraHiB, rapaHTye 06'eKTVBHWIA PO3rAag Ta BUPILLEHHS TakKMX
BUMOT, aZ>ke HaLiOHa/NbHI CYAOBI OpraHu, npw ix po3rnagi
MO>YTb JOMYCKaTW yrepeaXeHiCTb.

Tak, MixHapogHu KpumiHan TpubyHan ana
KoanwHboi Hrocnagii, He 6yB HagineHUA NPSAMUMM
MOBHOBaXXEHHAMY,  LWOAO  BiALWKOAYBaHHA  36UTKIB
3anoAisiHMX 306ponHUM  KOHAikTOM. [lpoTe BiH 6yB
HaZileHWn MnpaBOM nepejaBaT MaTtepiaan npo Taki
36UTKM HauiOHaNbHMM OpraHam, i noTepniai  Morau
3BepTaTnCA Ha iX MiAcTaBi B HaLiOHaAbHI CyAn 3 BUMOTOH
BiZLLKOAYBaHHA 3aM0AiSHUX 30UTKIB.

MpaBo3gaTtHiCTb  MiXXHapoAHOro  KPUMIHaNbHOTO
CyAy NPUCYZAXYyBaTM KOMMeHcauito 3 isnyHMx ocib, 3a
36UTKK, 3aNoAisHI Nig Yac 36pONHOro KOHQIKTY, Ma€e CBOI

> Ibid. P. 23
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yiTKi Mexi. [o-nepLue, Beanka KinbKiCTb XXepTB Ta iX BUMOT

NPO BiALWKOAYBaHHSA, MOXYTb HE MiAMNACTW Nij, FOPUCANKLLIFO
MKC, ocCKinbkM MOXYTb He BIANOBIAATU HEOBXiAHMM
KputepiaMm. |Hwor npobnemotro € 3aatHicTb MKC 3HanTu
HeOoOXiAHI AN BIALLKOAYBAHHSA KOLUTW Ta 34iIMCHUTW BUMAATY
KOMMeHcauii yCciMm noTepniivM B MOBHOMY 06Cs3i.

MixHapogHe KpuMiHa/lbHe NPaBoOCYAAA MA€E LUaHC
po3B'A3aT Ui Ta iHWI npobiemMun Npu BIAWKOAYBaHHI
BOEHHMX 36uTKiB YKpaiHi. Lle € oaHWM i3 Tro/NoBHMX
BMNPOOYyBaHb A/ CYy4acHOrO MiXXHapOAHOro mnpasa i
BVMMOTFOIO CMpaBeAANBOCTI ANA YKpaiHu.
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CTBOPEHHA MDKHAPO4HOIO
TPUBYHANY NO 3/1I0MNHAM POD:
POJib PAAW BE3MNMEKU OOH

JNleonia TUMYEHKO

Jdokmop opuduyHUX HayK, npogecop,
npogbecop kagpedpu MikKHapodOHO20 npasa,
Jep>asHuli nodamkosut yHigepcumem
IpniHe, YkpaiHa

Banepin KOHOHEHKO

dokmop ropuduyHUX Hayk, doyeHm kagedpu
MUDKHapoOHO20 npaea,

ZJlep>xxasHo2o nodamkogozo yHigepcumemy

IpniHe, YkpaiHa

acoyitiosaHuli 4neH LjeHmpy KoHCcmumyyioHaniamy
ma npas a0uHU

€sponelicbko20 2yMaHimapHo20 yHigepcumemy
BineHroc, /lumea

e —

OfHa 3 rosIoBHUX TEM Cy4YaCHOro MOPSAAKY AeH-
HOrO MIXXKHApPOAHMWX BIAHOCWMH — CTBOPEHHA MiXHapOA-
HoOro TpubyHany no 3nounHam P®. BUHMKaE NUTaHHA: Um
cnpomoxHa Paga besnekn OOH npurHATK pilleHHS
WOAO CTBOPEHHSA Takoro TpmbyHany? Bignosigb npocra:
Hi. | TYT HemMa fKOiCb HOBMHM | BCI 3HatOTb YOMY: MPaBoO
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BeTo P® He a03BOAUTDL. | HaBIiTb AKwWwo PP BignoeiaHO A0
BuMorn 4. 3 cr. 27 Cratyty OOH yTtpumaeTtbca Big
roJI0CyBaHHA K CTOPOHA, Wo bepe y4yacTb y KOHOAIKTI,
we € Kwutan... Tomy posiputn Pb OOH cTBOpPEHHSA
MIDKHapoAHOro TpmbyHany no 3no4mHam PO ue Te X
came, Wo noknagatmca avwe Ha OOH woao niaTpu-
MaHHf MiDKHapOAHOro Mupy i 6e3nekn, un, Hanpuknag,
[OBipUTM  Anwe  BcecBiTHIM  opraHizauii  OXOpPOHM
340POB'A — OXOPOHY 340poB'A. Mu X nam'ataemo
NoYaToOK MNOLWMPEHHA NaHAeMii kopoHasipycy COVID-19
3 Kutato i ponb BOO3. | 3HoB Kutan? CniBnagiHHs.
LLloao cTBOpPEHHA MiXXHapOAHOro TpubyHany no
3/104MHaM P® icHye WIMPOKMIA CnekTp nponosuuin. Tak,
Ha aymky O. CToWko, MiXXHapoaHuK TpubyHan no
Pocincekin ®epepauvii noBmHeH 6yTn cTBOpeHnn Pagoto
Be3anekn OOH ansa nepecnigyBaHHs 0cCib, BiANOBiAaNbHUX
3@ TAXKKI MOPYLEHHSA MIKHAapOAHOro rymMaHiTapHOro
npaBa (rpybe HexTyBaHHA XXeHEBCbKMMU KOHBEHLIMU
1949 p., NnopyLleHHA 3aKOHIB i 3BMYaiB BiHW, reHOUMA, i
304MHN  NPOTU  NHOAAHOCTI). TpubyHan NOBWUHEH
pO3riaaat BCi BUNAAKK, WO Maan Micle, MOYMHaouM i3
POCINCbKO-TPY3MHCLKOT BiHM 2008 p., aHekcii Kprmy Ta
oKyrnauii 4acTUHW CXiJHUX PerioHiB YkpaiHn ax Ao
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MOMEHTY 3aKiHYEHHS HOBOI CTajii POCINCbKOI arpecii, Wo
po3snoyanacs 24 ntotoro 2022 p.’®

Ane x Paga beanekn OOH B TOMy BUrNa4), B AKOMY
BOHa 3apa3 ICHY€E, 3 TOYKM 30pYy UYNeHCTBA, QYHKLIN i
MOBHOBaXXeHb, He MoXe edeKkTMBHO pearyBaTv Ha
YMCIEHHI KPW3MK, LLLO OXOMJIKOHTL CBIT. 3 poKamMu CTaio
OYEBUAHUM, WO il MOCTIMHI YNEeHN Mano 3auikaBieHi Y
BHYTpPIWHIX pedopmax. BusHaueHHs 6e3nekm 3HaAUHO
3miHuanca; Paga besnekn OOH we He aganTtyBanaca 0
HOBOI peanbHOCTI. X. B. MMaHT nuwe, wo crapun barato-
CTOPOHHIN nopAjoK nicna  [pyroi  CBITOBOI  BiNHM
CTUKAETLCA 3 CUJIbHN MU BUKAMKAMMW 3 PI3HUX HanpPsAMKIB.
CroBnn rnobanbHOro ynpaBAiHHA 3a3HatoTb LUBUAKOIL
TpaHchOopMaLlii, BUSBAAIOTLCA IHCTUTYLIMHI HEZONIKK, a
HOPMaTUBHI 3MiHM CTatoTb BCe Bibl BiguyTHUMN. "

76 Cromiko O. LLoAo 3acyfKeHHsi BOEHHUX 3/I0UMHIB i 3/10UMHIB
npoTW NOACTBa, BUMHeHWXx Pocincekoto Pepepadieto. [eokynadis.
FOpuanuHuin GpoHT: maTtepiann MixkHapOAHOro eKCNepPTHOrO KPYrioro
crony (Kviis, 18 6epe3ns 2022 p.) / [epxaBHuUli TOProBenbHO-
E€KOHOMIYHWIA  yHIBepcuTeT, YKpaiHcbka acouiauisi NopiBHANLHOIO
NpaBO3HaBCTBa, YKpaiHCbKa acoLliaLis MiXXHapoAHOro npa.a, AcoLliaLia
peiHTerpaii Kpumy; ynopsag. i Hayk. pea. O. B. KpeciH. Kuis : lep>x. Topr.-
eKkoH. yH-T, 2022. C. 107-108.

" Harsh V. Pant. Safeguard the Indo-Pacific / The UN Turns Seventy-
Five. Here's How to Make it Relevant Again. Sep 14, 2020. URL:
https://www.cfr.org/councilofcouncils/global-memos/un-turns-seventy-
five-heres-how-make-it-relevant-again (aata 3sepHeHHs 18.04.2023).
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Micns pociicbkoro BTOPrHeHHs B YKpaiHy 6arato x1o

nocTaBmB Mig cyMHiB epekTnBHicTb OpraHrisadii O6'egHaHMX
Haui B3arani’®. Ane we 10 cuTyauii B YKpaiHi Bce ryuHile
rOBOPWIOCH MPO BiAMOBY Big, cniBpobiTHMLTBa 3 OOH. Taka,
Hanpukaag, no3uLis IHAIMCbKUX HaykoBuiB: X.B. TMaHT
BBaXKAE, WO Ans IHAj, Ak | gns H6araTbOX IHLWNX Aep>Kas,
ICHYtOUMM  CTaTyCc-kBO  Oinblue He €  >KUTTE3ZATHUM
BapiaHToM. Akwo pedopmmn OOH 3a3HatoTb HEBAAYI, MiAXiA,
Hbro-Aeni o Opranizauii O6'egHaHmx Hauii Moxe iCTOTHO
3MIHUTUCS B HAUBAVKUI pOKW, OCKINbKM IHAS BBaXKaTMMe 3a
HeobXifHe LyKaTh pilieHHA B iHWKX Micuax. | [Haia 6yna 6
He EAMHONO KPaiHOHO, Aika pobuTk Le’. Ak nuwwe AlilBapus
MauaHi, OOH 3arpoxye cratn HeakTyanbHo® . TyT crig
HaBecTn | cnoBa [lpesmgeHTa YkpaiHn B. 3eneHcbkoro:
«fAKLLO Le NpoAoBXMUTLCS, TO diHanoM byae Te, Lo KOXHa 3

78 Ozkizilcik O. Ukraine shows that the UN Security Council is in urgent need
of reform. Trtworld. 25 FEB 2022. URL:
https://www.trtworld.com/opinion/ukraine-shows-that-the-un-security-
council-is-in-urgent-need-of-reform-55105 (gata 3BepHeHHsa 18.04.2023).
8 Harsh V. Pant. Safeguard the Indo-Pacific / The UN Turns Seventy-Five.
Here's How to Make it Relevant Again. Sep 14, 2020. URL:
https://www.cfr.org/councilofcouncils/global-memos/un-turns-seventy-
five-heres-how-make-it-relevant-again (gata 3BepHeHHs 18.04.2023).

80 Machani A. The U.N. Is in Danger of Becoming Irrelevant. World politics
review. March 1, 2022. URL:
https://www.worldpoliticsreview.com/articles/30360/repeated-failures-call-
into-question-the-united-nations-purpose (aata 3BepHeHHs 18.04.2023).
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fiep>kaB 3MOXe pO3PaxoByBaTU TiIbKU Ha cuay 36poi, Wwob

rapaHTyBaTV cOobi 6e3neky, a He Ha Mi>XKHapoAHe MpPaBo, He
Ha MiKHapoaHi iHctuTyyii. OOH MoxHa 6yae npocTto
3aKkpUTU»®,

MoHi Ani Xaniny we y 2020 p. nucana, Npo Hecnpo-
MOXHIcTb Paan besnekn OOH y BUpiLLEHHI MiXXHAapOAHWX
KOH®AIKTIB, Mpo61eM 3 OKynaLli€ro Ta 3/104MHOM reHoLuay,
a TaKoX 3 BOEHHUMW 3/104MHAMW Ta 3104YMHaMU MPOTH
nrogcra. CkNafHICTb cnTyaLlii MOCUKOETLCA MOPYLUEHHAMM
Cratyty OOH caMm1MK NOCTIMHUMK YneHamu, ki manun 6yTm
Moro oxopoHuamwu. Ak npukaag — arpecia Pociicbkor
®epepauii B YkpaiHi B 2014 p. Omke, BUKOPUCTaHHA BETO A1
3aXMCTy BIAMNOBIAANBHUX 33 F€HOUMA, BOEHHI 3M10UMHUN Ta
3104YMHN NPOTK NHOACTBA BUABWUAW, WO Ti, KOMY JOPYYEHO
36epexxeHHs MiKHapoaHoro mupy i 6esnekw, cami 6yam
BiAMNOBIAAILHUMM 33 HAMBINbLL CYTTEBI 3arpo3u Ana HUX32,

Mana ®paHumMCK NPAMO CKa3aB: <Y BilHI B YKpaiHi MU
€ ceigkamu 6escmnna OOH»83, Tomy, Ha aymky MpeanaeHTa

81 Buctyn MpesunaeHTa Ykpaitu Ha 3acigaHHi Pagm besnekn OOH. 5 KBiTHS
2022. URL: https://www.president.gov.ua/news/vistup-prezidenta-ukrayini-
na-zasidanni-radi-bezpeki-oon-74121 (gata 3BepHeHHs 18.04.2023).

82 Khalil A. M. Reforming the UN Security Council. Together First. 2020. URL:
https://una.org.uk/sites/default/files/0008499_TFR_UN_FINAL. pdf (aata
3BepHeHHa 18.04.2023)..

8 Pope Francis: We are witnessing the ‘impotence’ of the UN in the Ukraine
war. Catholic new sagency. Vatican City, Apr 6, 2022
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YKpaiHu, notpibHO HeraHo noseptaty cuay Cratyty OOH.

MoTtpibHO HeranHo pedopmysatn cuctemy OOH Takum
UMHOM, L6 NPaBO BETO He By/I0 NPaBoM cmepTi®. Ane wo
o3Havae «nosepTatu cuny Cratyty OOH»? Ocb TyT | KpUETLCA
FONIOBHE, i Ti, XTO rOBOpUTb NPo HeedbekTBHICTL OOH, M'ako
KaXkyuw, MOMUAAKOTLCA: BOHA € edekTuBHOR, i il CTatyT A0
LbOro Yacy € HaluCUAbHILWMM rapaHToM 6e3nekn. Ane ans
koro? LLLo6 BignoBiCcTM Ha Lie, Mai>ke PUTOPUYHE MUTAHHS
MPOMOHYEMO 3HOBY MOBEPHYTUCA A0 Takunx dyHaaTopis OOH,
K YkpaiHa i binopycis (Ha3Ba Ha TO MOMEHT), ane NOrNsHyTU
Ha Le 3 iHLIoro 6oKy: Ak 3apa3 Pocis, Tak paHille i PagaHCbkmm
Coto3, He BM3HaKOTb JAep>KaBHOCTI YKpaiHW, a Cy6'eKTHICTb
Binopyci, Aky BoHa oTpumana y 1991 p., Bxe ckacoBaHa, 60
dakTnyHo Pocis € cyepeHom binopyci. To6to CPCP 6yno He
AOCTaTHBO HaBiTb TVX NpedepeHrLil, AKi BOHa OTpUMyBana Ak
cniB3acHoBHMK OOH, BiH BOJIiB OTpMMaT HanbinbLLy Brasy B
CBiTi, 06'€gHaBLUM y CBOIX pyKax TpW «30/0Ti akuji». Tomy
ouiHtoBaTh ebekTBHICTb gisabHocTi OOH Ta BCl NuUTaHHA i

https://www.catholicnewsagency.com/news/250898/pope-francis-we-are-
witnessing-the-impotence-of-the-un-in-the-ukraine-war (zata 3BepHeHHs
18.04.2023).

8 Bucryn MpeswaeHTa YkpaiHuv Ha 3acigaHHi Pagy Besnexkn OOH. 5 KBiTHs
2022. URL: https://www.president.gov.ua/news/vistup-prezidenta-ukrayini-
na-zasidanni-radi-bezpeki-oon-74121 (gata 3BepHeHHs 18.04.2023).
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pedopMyBaHHs Tpeba 3 TOUKM 30py KOPNOPaTUBHOTO NpaBa,

a He Mi>KHapOAHOTO.

Mam'AaTaeMO, L0 HanepeaosHi akTMBHOI $a3n BiiHW,
Paga be3nekn OOH ckavkana ekcTpeHe 3acigaHHs, ke
npocuna YkpaiHa, B Hagii 3anobirti Hanaay Pocii. Y cBoemy
BCTynHOMy C10Bi [eHepanbHun cekpetap OOH AHTOHIy
[yTeppiw 3aaBuB: «fKLIO Onepawuis Cnpa.gi roTyeTbCs, f
Mato AvLle OAHe CKa3aTuh Bif LMPOro cepus: npesngeHTte
[yTiH, 3yNWHITL CBOI BiCbKa Bif Hanagy Ha Ykpainy. [avte
MUpY LWwaHc. 3abarato NtoAeit yxe nomepo»S, ane ciosa
AVpeKTopa TOBapucTBa 3 OOMEXEHOK BiAMOBIAANBHICTb
«OOH» Hivoro He BapTi 414 ii cniB3acHOBHMKa — PO.

Mpe3ngeHT YkpaiHn 3asBnse, wo PP nigpusae Bcro
apxitekTypy rnobanbHoi 6e3nekn, BOHa J03BOASE 31y OyTW
6e3KkapHUM | MOLUMPHOBATUCA CBITOM, 3HULLYHOYM BCE, LLO
TiNIbKV MOXKE NPaLroBaTh Ha MUp | 6e3neky®®. Ane, MOXAMBO,
apxitektypa rnobanbHoi 6e3nekn mae 6yt nobysosaHa
IHLUWM YMHOM, HiDXX MU Ti cobi ysiBnsemo, a OOH — ue 6yanHOK,

85 Ozkizilcik O. Ukraine shows that the UN Security Council is in urgent need
of reform. Trtworld. 25 FEB 2022. URL:
https://www.trtworld.com/opinion/ukraine-shows-that-the-un-security-
council-is-in-urgent-need-of-reform-55105 (gata 3BepHeHHsa 18.04.2023).
8 Bucryn MpeswaeHTa YkpaiHuv Ha 3acigaHHi Pagy Besnexkn OOH. 5 KBiTHs
2022. URL: https://www.president.gov.ua/news/vistup-prezidenta-ukrayini-
na-zasidanni-radi-bezpeki-oon-74121 (gata 3BepHeHHs 18.04.2023).
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wo 6y 306yaoBaHMM Ha nicky?  binbw TOro, BiH OyB
30yZ0BaHMN TakMM CBIJOMO, MOrO 3aBfaHHAM 6yno
3abe3neyeHHs Br/IMBY Ha NMPUWHATTA PILLEHHA MOro peasb-
HVMMM 3aCHOBHWKaMW, fiKi | € BUrofoHabyBavaMu AisIbHOCTI
OOH. 3BicHO, Ana 30BHIWHLOrO kopuctyBada OpraHizauis
OMIKYETbCA YCiM A06pVM, K TO: I106aNbHUM MOTENAIHHAM,
MOPCBKVMW  KOTUKaMW, TEeHAEPHOK HEPIBHICTHO | iHLWMMM
«npobnemamu», fiki Ha CnpaBAi He AOPOro KOLWTYHOTb B
MOPIBHAHHI 3 peasbHNMM XKaxamu BIVIHW.

Tomy notpibHO BM3HaTK, WO OOH 34iMCHIOE CBOMO
AISNIBHICTb He 3aBXAM B iHTepecax Mvpy Ta 6e3nekw, i us
CTpyKTypa noTpebye pagmkanbHuX 3MiH. A 3aMicTb CTBO-
PEHHA AKOroCb HOBOrO TpubyHany Tpeba, Wwob aep>kaBu, AKi
nignucann  Yrogy npo CyAoOBe nepeciifyBaHHA Ta
MOKapaHHA TONOBHUX BOEHHWX 3/I0UMHLLB EBPOMENCHKMX
KpaiH oci Big 8 cepnHa 1945 p., BHecan po Yroam |,
BignosigHo, po Cratyty HiopHbep3bkoro TpubyHany,
HeoOXigHi 3MiHW, B fKMX OM KNwWNoca npo cyAoBe
nepecnigyBaHHA Ta MOKapaHHSA BCIX TOJMOBHUX BOEHHMX
310YMHLB, AKI BUNHWUAWN 310UYNHM NPOTU MUPY, BIAHOBUTK
poboty TpnbyHany i OCTaTOUHO PO3CTaBUTM BCi Kpamnku Haj,
«i», 3aCyAnTL BCiX po3nasntoBaviB [pyroi CBITOBOI BilHY, Y
TOoMy umcni Tmx xe CraniHa, MonoToBa, AaTW OLHKY BilHN
npotn PiHnanaii, okynauii MNonbly, gepxas bantii, YeuH,
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Mpy3ii, YkpaiHn. Tinbku Toal MOXHa Oyae roBoputn npo
AKycb cnpomMoxHicTb OOH Ta i Pagn be3nekw.

NITEPATYPA:

1. Croriko O. LLloao 3acyakKeHHs BOEHHMX 3/10UMHIB | 30UMHIB
NpoTK  NACTBa, BYMHeHMXx  Pociricbkoto  Depepalieto.
[Jeokynauis. KOpnanuHuin GpoHT: MaTtepiann MixxHapoAHOro
ekcnepTHoro Kpyraoro crony (Kvie, 18 6epesns 2022 p.) /
[Jep>xaBHuiA TOProBe/IbHO-EKOHOMIYHWI yHiBepcuTer,
YkpaiHcbka  acouiauis  MOPIBHANBHOrO  MPaBO3HABCTBA,
YkpaiHcbka acouiauisa  MikHapogHOro npaea, Acouiauis
peiHTerpauii Kpymy; ynopsa. i Hayk. pea. O. B. KpeciH. Kvis :
[Jep>. Topr.- ekoH. yH-T, 2022. C. 107-108.

2. Harsh V. Pant. Safeguard the Indo-Pacific / The UN Turns
Seventy-Five. Here's How to Make it Relevant Again. Sep 14,
2020. URL: https://www.cfr.org/councilofcouncils/global-
memos/un-turns-seventy-five-heres-how-make-it-
relevant-again (gata 3BepHeHHs 18.04.2023).

3. Ozkizilcik O. Ukraine shows that the UN Security Council is
in urgent need of reform. Trtworld. 25 FEB 2022. URL:
https://www.trtworld.com/opinion/ukraine-shows-that-
the-un-security-council-is-in-urgent-need-of-reform-
55105 (pata 3BepHeHHs 18.04.2023).

4. Harsh V. Pant. Safeguard the Indo-Pacific / The UN Turns
Seventy-Five. Here's How to Make it Relevant Again. Sep 14,
2020. URL: https://www.cfr.org/councilofcouncils/global-



154

e©

memos/un-turns-seventy-five-heres-how-make-it-
relevant-again (gata 3BepHeHHs 18.04.2023).

. Machani A. The U.N. Is in Danger of Becoming Irrelevant.
World  politics  review. March 1, 2022. URL:
https://www.worldpoliticsreview.com/articles/30360/repea
ted-failures-call-into-question-the-united-nations-
purpose (gata 3sepHeHHsA 18.04.2023).

. Buctyn lMpe3nageHTa Ykpainu Ha 3acigaHHi Pagn be3snekwm
OOH. 5 KBITHS 2022. URL:
https://www.president.gov.ua/news/vistup-prezidenta-
ukrayini-na-zasidanni-radi-bezpeki-oon-74121 (mata
3BepHeHHsA 18.04.2023).

. Khalil A. M. Reforming the UN Security Council. Together
First. 2020. URL:
https://una.org.uk/sites/default/files/0008499_TFR_UN_FIN
AL.pdf (nata 3BepHeHHs 18.04.2023)..

. Pope Francis: We are witnessing the 'impotence’ of the UN
in the Ukraine war. Catholic new sagency. Vatican City, Apr
6, 2022.
https://www.catholicnewsagency.com/news/250898/pope-
francis-we-are-witnessing-the-impotence-of-the-un-in-
the-ukraine-war (gata 3BepHeHHs 18.04.2023).

. Bucryn MNpe3naeHTa Ykpainu Ha 3acigaHHi Pagy be3nekn OOH.
5 kBiTHs 2022. URL: https://www.president.gov.ua/news/vistup-
prezidenta-ukrayini-na-zasidanni-radi-bezpeki-oon-74121
(8ata 3BepHeHHsA 18.04.2023).



MDKHAPOAHUN KPUMIHANTBHUA CY],
TA BIACbKOBI 3/I0UUNHU POCII
NMPOTU YKPAIHU

Mapuna I/11IKA

acucmeHmka kagedpu €sponelicbko20 npasa
ma NopieHALHO20 NPa8o3HA8CmMaa
YepHiseybko20 HAYIOHA/IbHO20 yHigepcumemy
iMeHi Opis ®edbkosuya

M. YepHisyl, YkpaiHa

e —

Y ctaTTi 8 PMCbKOrO CTaTyTy MiCTUTbCA BU3HAYEHHSA
MOHATTA BOEHHWUX 3/I0YMHIB, Haj AKMMW MOBWHEH MaTu
ropucamnkuito MKC, aKWo BOHW BUYMHAKOTBLCA AK YaCTWUHA
nnaHy abo MOAITUKM UM K YacTMHa BenrMKoMaclTabHoro
34iINCHEHHA Takux 3104MHIB. CaMe Ui BOEHHI 3/104YNHMU
NOAINAOTb Ha ABi KaTeropiu, Lo Bif0bpaxkaroTb iCTOPUUHY
npupoay npegMety, a caMe 3/I0UYMHU AKI  MOXYTb
BUMHATMCA NiJ, Yac 36pONHOro KOHPIKTY MiXKHapOZAHOro
XapakTepy, Ta 3/104YMHM, fKi MakoTb Micue nig 4ac
BHYTPiAep>XaBHOTo 36porHOro  KoHGAiKTy abo  He
Mi>XKHapOAHOro xapakTepy.

OT>Ke, BOEHHI 3N10YMHN — Lie MIDKHAPOZAHI 3/104NHWN,
Wo rpybo MopyLuytoTb 3aKOHM Ta 3BUYAl BEAEHHA BINHW.



156
(< a5

ﬂ,O HUX HanexaTtb yMUCHe BOWBCTBO; 3aCTOCyBaHHA OTPYTHU

YM OTPYEHOI 36POI; YMUCHUI LjiNecnpAMOBaHUA Hanaa Ha
LUMBINIbHE HaceneHHs, Wo He 6epe 6e3nocepeHbOI yyacTi
Yy BOEHHUX AiAx; 0O6CTpiN UM Hanag Ha LUMBINbHI 06'ekTy, LLO
He € BOEHHUMM LIAAMMW, 30KpemMa Ha LMBINbHI HaceneHi
MYHKTW, XXWTAOBI MPUMILLEHHA, KYyAbTYPHi LiHHOCTI; He-
3aKOHHE 3HULLLEHHS Y/ MPUBAACHEHHS MaWHa, He BUMpaB-
flaHe BICbKOBOK HEOOXIAHICTIO; YMUCHE BUMHEHHS Aii,
AKi NiaAatoTb LMBINbHE HaceNeHHs ronogy, Ak crocoby
BEAEHHA BillHW, YMUCHE CTBOPEHHS 3aBaj 414 AOMOMOrY;
BepbyBaHHSA AiTel BIKOM A0 N'ATHAALATM POKIB 4O CKnagy
36pOorHMX cnn abo X BUKOPUCTAHHA A4 yyacTiy 36 pONHNX
AIAX; B3ATTA 3apYYHMKIB; 3rBasTyBaHHA TOLLO.

Ans noyatky BapTO 3YMWHWUTUCA Ha MWUTaHHI
PO3MEXYBaHHA BIMCbKOBOrO Ta BOEHHOrO 3/710UMHY. He
AVBASYMCH Ha AeAKY NIHTBICTUYHY CMIB3BYYHICTb ABOX CAIB,
Yy OPUANYHIA MNAOWMHI BOHM MatoTb 30BCIM  pi3HI
3HaYeHHS, a caMe MOHATTA «BOEHHNI 310UMH» € MOHATTAM
cyto chepn MiXHapogHOro npasa (MiXXKHapOAHOro
rYyMaHiTapHOro npaea) | BIgNOBIAHO Mae  HinbL
rnobanbHNIN Ta BCEOXOMHOOUNIA MacLUTab, TO6TO BOHO He
CTOCYETbCA KOHKPETHOI KpaiHW 4u rpynu KpaiH, a
CTOCYETbCA IHTEPECiB BCbOrO CBIiTYy. BOEHHMM 3104MHOM 3a
HOpMamn MIDKHapOAHOrO npaBa BWUCTYMakOTb Aii, AKi
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ABNAOTb COOOH0 CBiAOMe nopyLleHHA 3araanoan17|Hﬂme

3BMYaiB Ta NpaBwu BiVHW, TOBTO MOPYLUEHHA TaK 3BaHWX
«3aKOHIB BiMHW». [HWWMKW CnoOBaMW Le MNOpPYLUEHHS
HOPMaTVBHUX MPUMNWUCIB MIDKHAPOAHWX aKTiB, AKi AeTai-
3yl0Tb BMLLEBKa3aHi MNoHATTA. [epwwum MixHapoaHUM
HOPMaTMBHO-NMPaBOBMM aKTOM B Ui cdepi BucTynana
npunHaTa nepwa >KeHeBcbka KOHBeHLUiA «[po nonin-
LUEHHS A0/ MOPaHEHUX Ta XBOPWIX Y Aitoumnx apMisix»®’, aka
6yna nignucaHa y 1864 poui npeactaBHukamu 16
eBponencbknx KkpaiH. Came BOHa Jana MOLWTOBX ANSA
PO3BUTKY BCbOrO Mi>KHaPOAHOrO r'yMaHiTapHOro npaea, Ta
pernameHTaLjii npaBua BeAeHHsA BONOBUX Ai | BIiANOBIAHO
A0 3aKPIMAeHHA MNOHATb «3aKOHW BIMHW» Ta «BOEHHI
3N104MHW». [lpyra CBiTOBa BiiHa BHEC/1A CBOI KOPEKTVBH i B
cuctemy MixkHapogHoro npaa. CTano 3po3ymino, Lo
NOTPIOHO He TiIbKN BCTaHOBUTU Nepenik 3ab0POHEHMX Al
(Aki nignagaroTb Nig MOHATTA «BOEHHMW 3104UMH» Ta
«3N0YMHN MPOTU MUPY»), ane | 3aKpiNnuUTU MeXaHi3Mu
NPUTATHEHHA BUHHUX A0 MIDKHApPOAHO-KPUMIHaAbHOI
BigNoBiganbHOCTI. Ak pe3ynbTat B 6 crarti Cratyty
MixxHapoaHOro BoeHHoro TpubyHany (Cratyt Hropbep3b-
Koro TpwbyHany) 6yno nepeniyeHO KOHKPETHi Aii, AKi

87 KoHBeHLUis Mpo NoninLweHHs 40Ni TOPaHEHWX | XBOPWIX Y AIFOUMX apMisiX..
https://zakon.rada.gov.ua/laws/show/995_151#Text
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nignagaroTb Mig CKNaj BOEHHOFO 310UMHY, a came

BOMBCTBO, KaTyBaHHA UM B3ATTA Yy pabCTBO uun ANS iHWNX
Lifehn UMBINBHOTO HaceneHHA OKYrNoBaHOI TepuTopii;
BOMBCTBO UM KaTyBaHHA BINCbKOBOMONOHEHUX YM OCib, fKi
3HAXOAATbCA Y MOPI; BOMBCTBO 3apyyHWKiB; NorpabyBaHHs
AEP>KaBHOT UM NPUBATHOI BAACHOCTI Ta iHLUI.

Hanbinbw akTyaJbHUM MiDKHapOAHUM aKTOM Yy
MUTaHHAX nepeniyeHHA «BOEHHWX 3n04MHIB» BUCTyNae
Pumcbkuii  ctatyt MKC®,  AkTyanbHicTb  AaHOro  akTy
nonAara€ B TOMYy, WO BiH 3MIir He TiIbKM KOHCOANiAyBaTu B
cobi BCi cknaan «BoeHHMX 3n10UmMHIB» AKi Byan po3kuaaHi
cepes 6araTbOX MIDKHApPOAHUX JAXXepesa MIXKHapOAHOro
rymMaHiTapHOro npasa, ajne i 3Mir HagaTu TAyMauyeHHS
KOXHOMY 3 HUX, AN TOTO, W06 He 6yno pi3HMX TpakTyBaHb
JaHUX noHATb. OAHWMM 3 KIHOUYOBMX MOMEHTIB  AKUN
BiaAiNA€e «BOEHHI 310UMHN» Big IHLINX KPUMIHANBHUX AiA €
Te, WO 060OB'A3KOBOK YMOBOHO Mif, Yac iX BUMHEHHA € PaKT
HasBHOCTI 36pPOMNHOro KOHMAIKTY.

TobTo, Akwo niacymysaTtv iHpopmaL,ito Npo «BoeHHI
3104YNMHM» TO MOXHa CKaszaTW, LWO HWMU BUCTYNaroTb
HenpaBOMIpPHI Al (AK MpaBWaO CBIAOMI), AKI MOPYLUYOTb

8 Rome Statute of the International Criminal Court: http://www.
webcitation. org/66vwVRVSf.
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BCTAaHOBJIEHHI JNIIOACTBOM NpaBwia, NMPUHUUNKX Ta 3aKOHU

BeAeHHs OOMOBMX A, AKi 3HAXOAATb CBOE MNpaKTU4He
3aKpIMIEHHA Y  MDKHapOAHWUX-MPaBOBMUX akTax. AKLO
nepexoanT A0 MNOHATTA  «BiiCbKOBOroO  37104UMHY» TO
pO3MoYaT MOXHa 3 TOrO, WO Lie NUTaHHA B KOXHIN KpaiHi
PEryaroeTbCA  BUK/IFOYHO  HALOHANbHUM  KPUMIHANbHUM
3aKOHOAABCTBOM, TOMY, O BOHO He Ma€ MiXXHapOAHOro
acrnekTy. 3a CBOIM 3HayeHHAM MOHATTA «BincbkoBOro
3104YMHY» M€ CyTO BHYTPILUHbOAEPXKaBHUIM CEHC, TOBTO Lie
HernpaBOMIpHi Aii NPOTV NPUMHATOrO (BCTaHOBNEHOrO) B
Aep>kaBi MOPAAKY HECEHHS BINCbKOBOI CY>KOW, Ta BCIX iHLLNX
AOTUYHUX 3 LIUM MOHATb, B KOHKPETHIN KpaiHi. B YKpaiHi BCi
cknagn «BiMCbKOBUX 3M104UMHIB» MpAMO nepeabadeHi B
EANHOMY JpKepeni HaLOHabHOrO KPUMIHaAbHOro npasa —
KpumiHanbHoMy kogekci®®, a came B XIX Po3aini, wo Mmae
Ha3By «KpuMiHasbHIi MpaBOMOpPYLUEHHA MPOTU BCTaHOB-
NNeHOro MOPAAKY HECeHHA BIMCbKOBOI Cy>X6bu (BiiCbKOBI
KPUMIHaNbHI NPaBOMNOPYLLUEHHS)».

TobTo, fAKWO Yy3aranbHUTU BCe, WO 6yno nepepa-
XOBaHe TO MOXHa CKas3aTy, WO MOoHATTA «BoeHHoro» Ta
«BiCbKOBOTO 3/10UMHY> fiBa Pi3HI TEPMIHW, EAVHUM CMiIBHUM

89 KpvMiHanbHUin KoaeKc YKpaiHu : UMHHe 3aKOHOAABCTBO 3i 3MiHamu Ta
[0MOoB. cTaHOM Ha 5 cepnHa 2012 poky: (odiv, Tekcr). K.: MAJIMBOLA AB.,
2012. 216 c. (Kogekcn YkpaiHw)
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MOMEHTOM € T€, LLO BOHU O6VI,£I,Ba SBNIAOTb COOOO 31I04YNHHY

AiANbHICTb. MNpoTe «BOEHHI 310UNHM» CTOCYHOTBCA MOPYLLEHHS
3araNbHWX, MDKHapOAHO-NPaBOBMX NPUMWCIB WOAO MpaBun
Ta 3aKOHIB BeAeHHA OOWOBMX Ai, @ HATOMICTb MOHATTA
«BilCbKOBOTO 3M10UMHY» Ma€ CyTO BHYTPILUHbOAEP>KaBHUM
XapakTep, | Ma€ BWK/IOYHO JIOKabHUA dopmaT, AKUM
NPOABASAETbCA Y MOPYLUEHHAX MPaBWI HECeHHA Cayxou y
KOHKPETHI apMil KOHKPETHOI KpaiHW CBITY.

3rigHo i3 Cratytom MKC, <«BOEHHI 310UMHN»
03HayaloTb CepNO3Hi NopyLleHHs XKeHeBCbKMX KOHBEHLLIN
1949 poky Ta iHWi CepMO3HI NOPYLLEHHSA 3aKOHIB | 3BLYaiB,
LLLO 3aCTOCOBYOTLCSA Mif Yac 36poNHOro KOHMAIKTY, «KOAn
BOHW BUMHEHI AK YacTMHa niaHy abo nonitvkn, abo y
BeNMKMX MacwTabax». [lo Takmx 3abopoHeHuX Ain
Hanexartb: BOMBCTBO; KaniLTBa, XXOPCTOKE MOBOAXKEHHSA Ta
KaTyBaHHSA; 3aXOMJIeHH: 3apyYHWUKIB; HAaBMUCHE CNpAMY-
BaHHA HanazjiB Ha MMPHe HaCeNeHHS; HaBMUCHI Hanaam Ha
OyaiBni, NoB'A3aHi 3 penirieto, OCBITON, MWUCTELTBOM,
HayKOK un 6naroAiviHICTIO, ICTOPUYHI MaM'ATHUKM 4u
NikapHi;  po3rpabyBaHHA; 3rBanTyBaHHA, CeKCyaibHe
pabcTBO, NpMMyCOBa BariTHICTb abo byab-Aka iHwa dopma
cekCyanbHOro HaCUNbCTBa; NPMU30B abo 3apaxyBaHHA AiTen
Bikom Ao 15 pokiB A0 36pOVHMX CUA un Tpyn 4w
BMKOPWCTaHHSA X 418 aKTUBHOI yyacTti y 6onosux gisx. Lli
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npunHUnUnmM CcTBEPA>KYHOTb, WO KOJN KombaTaHT CBi,ﬂ,OMO

BMKOPWCTOBYE TaKTUKy, AKa 3aBAaCTb HeEMpOMOpLiNHOI
WKOAN LMBINBHOMY HaceneHHo abo HaBKOAWULIHbOMY
cepesoBULLY, Lie € BOEHHUM 3/I04MHOM.

BeHaxamin PepeHu, AK1A NpaLoBaB NPOKYPOPOM
NPOTM  HAUWUCTCbKMX BOEHHUX 3/I0UYMHLIB  Mig  yac
HropHb6ep3bkoro npouecy, ckasas, WO YB'A3HEHHSA Npe3u-
AeHTa Pocii Bonogumupa TlyTiHa «ay>xe peanicTuyHe...
HaronowyBa., Wo xo4ye nobaumTm [lyTiHa 3a rpatamu
fIKOMOra wBuawe». Ane 34a€TbCd MalOMMOBIPHMM, LO
PO3CNiAYyBaHHA  BOEHHMX  3/0YMHIB  MiDKHAPOAHUMMU
opraHamu CTpUMyBaTMMe 3/I0UYMHMN, AKI 3apa3 CKOHOKOTbCA
B YKpaiHi, uM TO uyepe3 cTpax nepes CyAOBUM
nepecnifjyBaHHAM, 4uM Yy BIANOBIAb Ha HaLiOHaNbHY 4w
Mi>XKHapOAHY AyMKy. Pocisi aiviie Hanos0BMHY CNPOCTyBana
3BMHYBAYe€HHA Y BOEHHWUX 3N104MHAX, IHOAI 3BUHYBauyrHOUM
YKPaiHCbKMX  HaLUioHanicTiB  y  3armbeni  MUPHOrO
HaceneHHa. OueBumaHO, Pocia HaBMMCHO obCTpintoBana
MUWUPHUWX XWUTeNiB Mif 4ac eBakyaLlii B34OBX Y3roAXeHMuX
rYMaHITapHUX KOPUAOPIB.

Pocis, Aka He € ctopoHoto ctatyty MKC, iMOBIpHO,
3anepeunts, wo BiH (Cys) Mae Oyab-siky 3aKOHHY
FOPUCAMKLI0. BNAMB 3BMHYBaueHb Y BOEHHMX 3/104MHAX Ha
rPOMagcbky AyMKY Ta BHYTPILIHbOMOMITUYHUA TUCK Ha
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POCINCbKNI peXnm Byae MPUrHiYeHO YPSAOBOHD LIEH3Y-

POIO, AKa rapaHTye, WO iIHpOopMaLia Npo Ui 3BUHYBaYeHHS
OyayTb HEBiIfOMI. 3axigHi AXepena HOBWH 3abNOKOBaHI.
He3Ba>karoum Ha Te, Lo BCe binblue pocifH He CXBaNtoThb
BiIHY, BOHW PU3MKYIOTb OTPMMaATK CyBOpe NoKapaHHA 3a i
BMC/IOB/IIOBAHHSA, | NiATPUMKa BIMHW, KEpOBaHa nNpornaraH-
Aoto 3MI, TakoX € cuabHOR. 3aKOHOAABLI BHECAN 3MiHU
80  KpumiHanbHOro kogekcy, Wo6 pO3NOBCHOAXKEHHSA
«denkoBoi» iHGOpPMaLIl CTano 3104YMHOM, 3a AKUU
nepesbavyeHo nokapaHHA y Buraagi  wrtpady uwm
TIOPEMHOTO YB'A3HEHHA Ha CTpok Jo 15 pokis, pakTMyHa
Le € 32a60POHOID HE3ANEXXHOT XXYPHANICTUKW.

Omxe, NpaBoBOO OCHOBOK dyHKLiOHYyBaHHA MKC €
PuMcbkuni cTaTyT, akmi 6yB npuiiHatui 17 amnHsa 1998 poky.
PUMCbkMI CcTaTyT He nepegbayae >XOAHMX CTPOKIB AaBHOCTI
3a 3/I04MHW, Ha AKi PO3MOBCIOAXKYETLCA NOTO HOPUCAMKLIIA.
FOpucaukuia MKC B YkpaiHi OXOM/HOE reHouns, 3/104MHN
NPOTU NOAAHOCTI Ta BOEHHI 3/I0UMNHW, fiKi MW pO3rasganm
BuLLe. BianoBiganbHICTb 3a Ui 3/10UMHN He OBMEXYeTbCA
ocobamu, XTO BUMHSAE L 4ii, @ TaKoX 0cobaMu, XTO HaKa3ye,
CMPVISE UM IHLUMM YMHOM € CMiBYYaCHMKOM 3/04MHIB. Lle
BK/IFOYAE  BIAMOBIAANBHICT HAa  OCHOBI  KOMaHAHOI
BiZANOBIAANbHOCTI, 3@ fAKi BINCbKOBI Ta UMBIJIbHI MOCAAOBI
ocobu, A0 BWLWOI NaHKM KOMaHAYyBaHHS, MOXYyTb OyTu
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NPUTATHEHI 40 KPMMIHaNbHOI BIANOBIAANBHOCTI 33 3/104NHW,

CKOEHI IXHIMW MiANErNVMW; KOM BOHW 3HaNM abo MOBUHHI
Bynn 3HaTK, WO TaKi 3I0MMHU BUMHSALIOTBCS, aNe He BXWUAM
PO3YMHUX 3aXOZ4iB A/ IX MPUNUHEHHS.
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Ukraine is in a difficult historical period of forming
a European-level state, at the stage of consolidating
democratic principles in Ukrainian society and reforming

the legal system within the framework of European
integration. A key element of this reform is the
establishment of a system of legal and governmental
institutions that should radically change and “Europeanize”
the system of state control in the field of public finance,
including the execution of revenue budgets. State control
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and supervision is the key to effective performance in the

area of revenue budget execution. It ensures the proper
functioning of the budget system, timely transfer of funds
to the budget and compliance with the law in the relevant
area. Therefore, the activities of executive authorities and
local self-government bodies in the area of state control
and supervision over the execution of revenue budgets
constitute a system of institutional and legal entities clearly
defined at the legislative level, which complete the
functional tools of the budget process.

That is the reason why the current process of
reforming the state control (supervision) in the field of
budget execution is conditioned by the establishment of an
open administrative and supervisory system, in which the
principles, tools, forms and methods of central, territorial and
local governance are constantly being harmonized, and at
the same time, the institution of state control (supervision) in
the field of budget execution is developing as an imperative
of the general policy within the European Union. The process
of Ukraine's integration into the community of European
states as an equal, democratic, social, and legal state requires
a legal determination of the essence, place, role and
functions of state control and supervision in the system of
budget execution.
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The system of state control (supervision) in the field

of budget execution by revenues can be considered as a
set of institutions and legal norms. The legal support of the
system under study is represented by the Constitution of
Ukraine, the Budget Code of Ukraine, the Tax Code of
Ukraine, the Customs Code of Ukraine, the Law of Ukraine
"On the Basic Principles of State Financial Control in
Ukraine", other laws and bylaws adopted on their basis. In
turn, the legislation that is checked for compliance at this
sub-stage of the budget process can be divided into
budget, tax, customs, other financial and administrative
legislation. The Budget Code itself defines budget
legislation quite broadly and includes, in addition to
budget and other legislation, also regulatory legal acts
adopted by participants of the budget process at the local
level, for instance, decisions on the local budget and other
local regulatory legal acts adopted for their
implementation®.

An extremely important element of the system of
state control (supervision) is the determination of specific

% Budget Code of Ukraine: Law of Ukraine, dated 07/08/2010. N2 2456-V/I.
Information of the Verkhovna Rada of Ukraine. 2010, N2 50, / N2 50-51 /, p.
1778, Article 572

URL: https://zakon.rada.gov.ua/laws/show/2456-17#Text
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procedures, forms, and types of relevant activities aimed

at ensuring the comprehensive elimination of violations of
the legislation in the field of budget execution on revenues
and compensation for damages caused by them. These
financial and administrative procedures are the key to
effective decision-making, based on the results of control
and supervision activities, their formal determination and
enforcement. A clear procedure for the actions of
controlling authorities established by rules of law, ensures
a unified approach within the system of state control in the
area under study, minimizes abuse by both controlling
authorities and other subjects of the legal relations under
study, and ensures the effectiveness of control and
supervision activities.

The elements of the system of state supervision
(control) in the field of revenue budget execution are the
legal norms that establish the procedure, tools and means
of various types of control over the execution of revenue
budgets, applied by public authorities in accordance with
their competence in the course of exercising control over
the execution of revenue budgets.

The system of state control (supervision) in the field
of revenue budget execution, in addition to purely legal
elements, consists of institutional elements, which are
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public authorities that, in accordance with their
competence, exercise state control over the execution of

revenue budgets. An important element of institutional
and system perfection is the specific quantity of control
powers of these bodies and the delimitation of the spheres
of such control between bodies in accordance with the
established competence in order to avoid duplication of
powers, lack of powers over a specific aspect of social
relations regarding the execution of revenue budgets.

Since the execution of revenue budgets is qualified
as a sub-stage of the budget process, which exists within
the stage of budget execution, the institutional framework
of the control system over the execution of revenue
budgets should be determined primarily on the basis of the
Budget Code.

The Lima Declaration defines the generally
accepted principles of control of independent state control
bodies, which include:

- 1) institutional independence;

- 2) financial independence;

- 3) personal independence of the auditors-

controllers;
- 4) own responsibility for the audit program;
- 5) sufficient powers to obtain information;



169
(< a5

- 6) the right to take action®".
These principles are general in nature and may be

acceptable in any democratic state governed by the rule of
law, since they are not political, but are intended to define
guarantees of control effectiveness both for informational
reflection of the real state of financial affairs for the state
and for control within the state itself, i.e., inspection of all
state bodies and institutions performing public
authorities®.

Parliamentary control in the field of revenue budget
execution is exercised by the Verkhovna Rada of Ukraine
through and in cooperation with the Verkhovna Rada
Committee on Budget and the Accounting Chamber of
Ukraine, which are vested with the relevant powers in this
area by Articles 109 and 110 of the Code®. The Accounting

91 Lima Declaration of Guiding Principles of Public Finance Audit. Guiding
principles of public finance audit. Lima Declaration: Declaration of UN dated
11/09/1997

URL: https://zakon.rada.gov.ua/laws/show/998 090#Text

92 Pihotsky V. Foreign experience of the organization of state financial
control and the possibility of its use in Ukraine. Economist. 2016. N2 1. p.
31-34.p. 32

URL: http://nbuv.gov.ua/UJRN/econ 2016 1 9

93 Budget Code of Ukraine: Law of Ukraine dated 07/08/2010 N2 2456-VI.
Information of the Verkhovna Rada of Ukraine. 2010, N2 50, / N2 50-51 /, p.
1778, article 572

URL: https://zakon.rada.gov.ua/laws/show/2456-17#Text
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Chamber plays an important role in the system of control

over the execution of budget revenues and is a body that
carries out both independent control and supervisory
activities and ensures the effectiveness of parliamentary
control through interaction with the Verkhovna Rada of
Ukraine and MPs of Ukraine. The control and supervisory
functions and powers of the Accounting Chamber
established by the Law of Ukraine "On Accounting
Chamber" seem to duplicate a number of powers and
competencies of the State Audit Service as one of the main
bodies of state financial control®*,

The basis of the system of state control (supervision)
in the area under study is made up of executive authorities
of Ukraine. The Ministry of Finance of Ukraine is one of the
most important links in the control system, which
coordinates the activities of controlling bodies and ensures
the implementation of a unified state policy in the relevant
area®>. Among other central executive authorities, each of

9 On the Accounting Chamber: Law of Ukraine dated 07/02/2015 N2 576-
VIl Edition dated 05/07/2022. Information of the Verkhovna Rada of
Ukraine dated 04/09/2015, N2 36, p. 1754, Article 360

URL: https://zakon.rada.gov.ua/laws/show/576-19#Text

% Budget Code of Ukraine: Law of Ukraine dated 07/08/2010 N2 2456-VI.
Information of the Verkhovna Rada of Ukraine. 2010, N2 50, / N2 50-51 /,
p. 1778, Article 572

URL: https://zakon.rada.gov.ua/laws/show/2456-17#Text



https://zakon.rada.gov.ua/laws/show/576-19#Text

171
(< a5

which plays a separate role in the system of state control

(supervision) over the execution of budgets by revenues in
accordance with their competence, are the State Treasury of
Ukraine and tax and customs authorities.

While the central executive authorities perform
more coordination and management functions in the
system of state control, local executive authorities directly
exercise control. The powers of local governments and
their executive bodies in the course of budget process can
be separately distinguished.

The institutional component of the state control
(supervision) in the field of revenue budget execution is
made up of the Verkhovna Rada of Ukraine in cooperation
with the Budget Committee and the Accounting Chamber
of Ukraine, the Cabinet of Ministers of Ukraine, the Ministry
of Finance of Ukraine as a coordinating body, the State
Treasury Service of Ukraine, the State Tax Service, the State
Customs Service, the State Audit Service and other bodies
of the Ministry of Finance of Ukraine, local executive
authorities, in particular local state administrations as
executive bodies of local councils, local governments and
their executive committees.

The main objective of the state financial control
(supervision) in the area of revenue budget execution is to
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ensure compliance with budget and other legislation,

principles of the budget system by participants of the budget
process and other entities. All elements of the above system
are coordinated by the Ministry of Finance of Ukraine, which
ensures the unification of the implementation of the state
financial policy by all public authorities.

Within the framework of European integration, the
issue of the legal nature of the system of state control and
supervision in the field of revenue budget execution is
extremely relevant, also because our state is moving away
from the paternalistic concept, and there is, in fact, a
paradigm shift: from the state that "cares" for society to
the state that functions in its interests, namely, ensures the
normal functioning and development of civil society. In
other words, there is a transition from petty regulation and
constant interference in the affairs of society to minimal,
indirect influence on it.

REFERENCES:

1. Budget Code of Ukraine: Law of Ukraine dated 07/08/2010
Ne 2456-VI. Information of the Verkhovna Rada of Ukraine.
2010, N2 50, N2 50-51, p. 1778, Article 572 URL:
https://zakon.rada.gov.ua/laws/show/2456-17#Text

2. Lima Declaration of Guiding Principles of Public Finance

Audit. Guiding principles of public finance audit. Lima


https://zakon.rada.gov.ua/laws/show/2456-17#Text

173

e©

Declaration: Declaration of UN dated 11/09/1997
URL: https://zakon.rada.gov.ua/laws/show/998 090#Text

. Pihotsky V. Foreign experience of the organization of state
financial control and the possibility of its use in Ukraine.
Economist. 2016. N2 1, p. 31-34. p. 32. URL
http://nbuv.gov.ua/UJRN/econ 2016 1 9

. On the Accounting Chamber: Law of Ukraine dated
07/02/2015 N¢ 576-VIIl Edition dated 05/07/2022.
Information of the Verkhovna Rada of Ukraine dated
04/09/2015, N2 36, p. 1754, Article 360
URL: https://zakon.rada.gov.ua/laws/show/576-19#Text



https://zakon.rada.gov.ua/laws/show/998_090#Text
https://zakon.rada.gov.ua/laws/show/576-19#Text

MPAKTUKA EBPOMENCLKOrO Ccyay
3 MPAB JIIOANHU LWLOA0 3AXUCTY NMPAB
IHTENEKTYANIbHOI BJIACHOCTI

Kapuna LWUWAXBA3AH

KkaHoOudam ropuUOUYHUX HAyK,

yueHul cekpemap LleHmpy docnioxeHb
[HmesekmyasneHol 81aCHOCMI Ma mpaHcgepy
mexHosnoeili HAH YkpaiHu

Kuis, YkpaiHa

Csitnana 3A40POXXHA

dokmop ropuduyHUX Hayk, doyeHm,

doyeHm kaghedpu MixkHapodOHozonpasa ma
NopiBHAILHO20 Npaso3HascmMea YepHiseybko2o
HAyioHanbHo20 yHisepcumemy imeHi Opis Pedbkosuya
YepHisyl, YkpaiHa

Epa cyuacHoi umBinizauii ue iHdopmauinHa epa, B
AKi WBWAKNIMA PO3BUTOK IHPOPMaALLIMHMX TEXHONOTNIN CTaEe
LEHTPOM yBarn rnobanbHUX CyCniNbHUX BIAHOCWUH, AKi
notpebytoTb NpaBoBOro 3abesneveHHs. loCArHEHHS B Ui
rasysi NpaBoOro peryatoBaHHA CTaan rONOBHUM acMekTOM
€KOHOMIYHOro 3poCTaHHA aepXaB-uneHiB €C Ta Pagum
€Bponn. FONOBHMM acrnekToM AaHoi npobaemun € aHanis
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npakTmkn €sponericbkoro Cyay 3 npaB JOAWMHU LLOAO

3axXMCTy NMpaB iHTeNeKTyalbHOT BAACHOCTI.

€CIJ1 po3pobmB aBTOHOMHE MOHATTA TEPMiHy
«BNACHICTb» (pOsessions), AKke CyTTEBO BIAPIZHAETbCA Bif
PO3YMIHHA MOHATbL "BAacHOCTI" Ta "MpaBa BaacHocT" y
HauioHasbHOMY nMpaBi Jep>aB-y4acHuub KoHBeHLil.
OCHOBHE MONOXEHHS, fike CTaNo OCHOBOK A1S BCbOTO
KOMMAEeKCy CyAOBWMX PpilleHb LWOAO MpaBa BAACHOCTI 3
Toukm 30py CratTi 1 MNpoTokony N2 1 o KoHseHuji, 6yno
cbopmynboBaHo ECIT y 1995 poui B pamkax cnpasu
Gasus Dosier- und Fordertechnik GmbH v. the
Netherlands®®. B piweHHi no wii cnpasi 3a3Hayanocs, wWo
TEPMIH «BIACHICTb», AKMW BXwuBaetbca y Cratti 1
MpoTtokony N2 1, Mae aBTOHOMHe 3HA4YeHHf, AKe He
0bMeXy€eTbCcA NPaBOM BIACHOCTI Ha Gi3nYHI 06'ekTn.

[lo  NOHATTA  TEePMiHY  «BAACHICTb»,  AKWUN
BukopuctoByetbca y Cratti 1 [Mpotokony N2 1 po
KoHnBeHuii, Ha aymky Cyay, HanexaTb He Auwe pedi B
IXHBOMY TPaANLIMHOMY PO3YMiHHI, ane TakoX AesKi IHLi
npaBa Ta iHTepecH, WO YTBOPIOKOTb aKTUBMW, AKI TEX MOXHa
BBaXaTu 06'ekTaMun npaBa BAACHOCTI i, OTXe, «BJACHICTO»
(«mariHOM»). 3okpeMa, y cnpasi Smith Kline and French

9 ECtHR. Gasus Dosier- und Férdertechnik GmbH v. the Netherlands. URL:
// https://ips.ligazakon.net/document/ES015310?an=4&le=tr ua
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Laboratories Ltd. v. the Netherlands®’ 6yno 3a3HaueHo, wo

TEePMIH «BJIACHICTb», 3aKpinienni B ctatTti 1 MNpoTokony N2
1 po KOHBeHLii, oxonatoe nateHTU (ki NiATBEPAXYHOTb
BMKJIOUHI NMpaBa BAacHMKa NaTeHTy Ha BMHaXij, KOPUCHY
MOZeNb TOLWO), a BAACHWUK MaTeHTy, Yy CBOO uepry, 6yB
BiZAHECEHWI A0 KaTeropii BNaCHUKIB MalHa (B MeXax AKOro
PO3rNA4at0TbCA NPaBa IHTENEeKTYabHOI BAaCHOCTI).
TBEPAXEHHA LWOAO LWMPOKOro po3ymiHHAa ECIJI
TEPMIHY «BNACHICTb» TaKOX MIAKPECNOETbCA Y CrpaBi
Paeffgen GMBH v. Germany®8, B akili cys po3rnsHyBs nuTaHHA
NpPO MPaBO Ha PeECTpaLLito LJOMEHHOrO iMEHI, CMOPIAHEHOTO
3 TOProBOH MapPKOHO iHLLOT FOPUAMUYHOI 0cobu. 3a pe3ynbTa-
TaMW po3rnagy CnpaBu Cyd BM3HaB 'MPaBO BAACHOCTI Ha
AOMEHHe iM's" B PO3YMIHHI TEPMIHY «BAACHICTb» cTaTTi 1
Mpotokony N2 1 go KoHBeHU,ji Ta TakmMm, WO nepesbaveHe
NoNOXeHHAMW L€l ctatTi. O4eBNAHO, WO caMme eKOHOMIYHa
LiHHICTb LbOrO MpaBa L03BO/AE BiAHECTN NOTO A0 «ManHa»
3 Toukm 30py ctatTi 1 Mpotokony N2 1 o KoHBeHu,i. IHWNM
NpVKAaAOM  WKMPOKOro  TaymadenHa €CTMJT  TepMminy

97 ECtHR. Smith Kline and French Laboratories Ltd. v. the Netherlands. URL:
// https://hudoc.echr.coe.int/rus#{%22itemid%22:[%22001-738%22]}

% ECtHR. Paeffgen GMBH V. Germany. URL:
https://hudoc.echr.coe.int/app/conversion/pdf/?library=ECHR&id=002-
2549&filename=002-2549.pdf
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«BnacHicTb» € cnpasa SC Editura Orizanturi SRL v. Romania®®,

3rigHo 3 Akoro ECTJ1 BM3HAB, WO TMOJIOXEHHS CTaTTi 1
Mpotokony N2 1 po KoHBeHUii Bk/IOYAE nNpaBoO Ha
nybnikauito - NpaBo, ke AaNeko He B YCiX HaLiOHaNbHMX
3aKOHOZABCTBaX BM3HAETbCA MPaBOM BaacHOCT. B €sponi
3HaYyHOK Mipoto 3aBaskn aianbHocTi €CIJ/1 BiabyBaeTbCa
3MiHa NO3uLii LWOAO TOrO, LLIO MOXHA BiHECTN A0 PO3YMIHHSA
TEPMiHy "BAacHicTb". Y cyyaCcHOMY CBITi MOCTIMHO 3pOCTaE
3HaUeHHA came npaB iHTenekTyanbHOI BnacHocTi. Omxe,
HEeMa€e HiYoro HaA3BMYAMHOrO B TOMY, LLO iHTeNeKTyalbHa
BJIACHICTb MPAMO 3raZy€TbCa AK Pi3HOBWZ, BNACHOCTI y CTaTTi
17 (2) XapTii ocHOBONONOXHUX NpaB €Bponencbkoro Corosy
(Charter of Fundamental Rights of the European Union, 2000)
nig Haseow «[lpaBo BnacHocTi» (KomeHTap po Xaprii
OCHOBHWMX NpaB €Bponencbkoro Corosy, 2006 p.). ¥ 3B'A3Ky 3
unm y Ctparerii i3 epekTMBHOI iMniemMeHTaLii EBpOnencbKoi
xapTii ocHoBHUx npae (COM (2010) 573 final) HaronowwyeTbcs
HeOOXiZHICTb BWpILIEHHA MWTaHb, MOB'A3aHMX caMe 3
IHTENIeKTyaNbHOK  BAACHICTIO. [lpn UbOMYy He 3aBXan
pe3ynbTaT¥ TBOPYOro CaMOBUPAXEHHA MOXYTb OTPUMATK

%  ECtHR. SC Editura Orizanturi SRL v. Romania. URL:
https://hudoc.echr.coe.int/fre#%7B%22display%22:[2],%22tabview%22:[%
22related%22],.%22itemid%22:[%22001-86269%22]%7D
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https://hudoc.echr.coe.int/fre#%7B%22display%22:%5B2%5D,%22tabview%22:%5B%22related%22%5D,%22itemid%22:%5B%22001-86269%22%5D%7D
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NpaBOBY OXOPOHY Ta 3aXUCT CaMe 4K «BNACHICTb» 3aLI,iKanI-

€HOI 0COBU: TaKMi MPABOBUI 3aXMCT MOXe ByTn He 3aicHe-
HWUW, HanpuKnag, y BMMaAKy, AKWO BigMoOBiAHO A0 Hauio-
Ha/IbHOrO 3aKOHOAABCTBA TaKi pe3ynbTaTv He BifHEeCeHi A0
06'ekTiB MpaB iHTenekTyanbHOI BaacHocTi. OTXe, BUHMKAE
MUTaHHA, YN MOXHA 3axXUCTUTK IHTENEKTyaslbHYy BAACHICTb,
fika He OTpMMana MpaBOBOI OXOPOHM BIAMOBIAHO A0
HaLIOHAaNbHOIO 3aKOHOAABCTBA, | AKi MexaHi3Mn KoHBeHL,iT
MOXYTb OyTW BUKOPWCTaHI ANA 3aXUCTy pe3ynbTaTiB CBOEI
TBOPYOCTI B CUTyaLiflX, KOAM aBTOHOMHa KOHLienLis
B1IaCHOCTI, po3pobneHa ECI1J1, He moxe ByTn 3acTOCOBaHa.

3aranomM, TepMiH "BacHICTb" KOHKPETU30BaHO 3a
3mictom B npaktuui €CMNJ1 — a came, po3nogineHo Ha Agi
3ara/ibHi KaTeropii: «<HasBHa BNACHICTb» | «3aKOHHO OYiKyBaHi
aKTVBW», BKJIFOYAKOUM BMMOTY, LLOAO AKMX MO3MBA4y MOXeE
[OBECTY, WO BiH Ma€ NPUHaNMHI 3aKOHHI CNOZAIBaHHSA LLOAO
peasizaLii CBoro npaea BaAacHoOCTI. [1puv LiboMy, Mij TEpMIHOM
«HafABHa BnacHictb» €ECIJ1 po3ymie He auwe Gi3NYHI
06'€eKTI, O 3HAXOAATLCA Y BOJIOAIHHI MpaBOBAACHMKa, a W
IHTeNeKTyanbHa BAACHICTb. TEPMIH «HasiBHa BNACHICTb» O3Ha-
Ua€, WO Mo3MBa4 MAa€E 3aKOHHE MpPaBO Ha KOHKPETHY
BNACHICTb, TOBTO BIAMOBIAHO A0 HAaLLIOHANBLHOIO 3aKOHO-
[laBCTBa MO3MBay BBAXAETbCA 3aKOHHMM MPaBOBIACHUKOM
MaiHa B YCiX MOro npaBOBMX acrekTax.
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Y cnpasi Anheuser-Busch Inc. v. Portugal'® Besnuka

nasata MiAKPecAuna, WO B KOXHIM chipaBsi, y fAKin €
nocunaHHa Ha cratio 1 [potokony N2 1 KoHBeHLUii,
HeobXifHO BCTAHOB/OBATK, YW BPaAXOBaHI MO3MBayeM
BIANOBIAHI OBCTaBNHM - UM BONOAIE BIH MPaBOM BAACHOCTI,
MOPYLLUEHHA AKOTO OCKapPXXYETbCA HUM (AMB. TaKOXX: CNpaBa
Beyeler v. Italy (GC); Broniowski v. Poland (GC)).

Buxogaum 3 BuLLE3a3HAYEHOrO, IHTe/NeKTyanbHa
BJIACHICTb BU3HAETbCA «HASABHOK BNACHICTHO», AKLLO 3ali-
KaBneHa ocoba MoOXe HajaTu A0oKa3n HaneXHOoCT i
BiMOBIAHWX NPaB, i MOXe 3aKPINUTN BONOAIHHA NpaBaMu
Ha iHTeneKTyanbHy BAACHICTb LUAAXOM OTPUMaHHA NaTeHTy
Ha BuHaxia4 (abo Ha KOPWUCHY MOAEeNb), aBTOPCbKOro
CBiZOLTBA MNPO CENeKkuiHi AOCATHEHHSA, 3anucy npo
KOMepLiiHe HallMeHYBaHHA Y 10OKaJlbHOMY PEECTpPI TOLLO.
Kpim 3a3HaueHunx BapiaHTiB, NpaBoBe NiArPYHTA BONOAIHHA
npaBaMy Ha «HafABHY BAACHICTb» MOXHa NiATBEPANTH,
Hanpwuknag, pilleHHAMWN HaLiOHANbHNX CYAIB.

TepMiH «3aKOHHO OYiKyBaHi aKTMBW» O3Hayae 06-
'PyHTOBaHe MpUWNyLLEHHA NPO HAaABHICTb NMEBHOTO MaWHO-
BOro iHTepecy abo OTpMMaHHA MepcrnekTuB WoAo HabyTTs

100 ECtHR.  Anheuser-Busch Inc. V. Portugal. URL:
https://hudoc.echr.coe.int/app/conversion/docx/?library=ECHR&id=001-
78981&filename=CASE%200F%20ANHEUSER-
BUSCH%20INC.%20v.%20PORTUGAL.docx&logEvent=False
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MpaB BAACHOCTI Ha MiAcTaBi, 30KpeMa, 0roBOpY, yKNaAeHOro

OpraHoM Jep>kaBHOI BlaAM Ta BUAAHOTO YMOBHOBaXEHUM
OpraHoM, UM Ha niacTaBsi NiLEeH3IMHOro LOroBopy, TOLWO.
Mz «3aKOHHO OYiKyBaHVMW aKTVBaMu» CAif, PO3YMITU
HasBHICTb Y NO3MBaya NiAcTaB byT NepekoHaHWM y TOMY, Lo
Oro NpaBo BAacHOCTI ByAe 3roAoM peanizoBaHo. AK HEOAHO-
pa3oBo Bka3lyBana Besnvka nanata €CIMJT «opnamyHo-
0brpyHTOBaHe OuiKyBaHHA» — Lie NpaBo, 3rijHO AKOro ocoba
MOXe OOrpyHTOBaHO OuiKyBaTW JOCATHEHHS epeKTUBHOI
peanizau,ii cBoro npaea BaacHocTi (auB.: Pye (Oxford) Ltd and
J.A. Pye (Oxford) Land Ltd v. the United Kingdom (GC); Maltzan
and others v. Germany (GC)). fik 3a3Hayanocs BuLLE, OCHOBOHO
N1 <FOPUANYHO-OBrpyHTOBaHMX O4iKyBaHb» MOXYTb 6yTu
HOPMW HaLLiOHa/JIbHOrO 3aKOHOAABCTBA 3 HaZlaHHA MalHOBMX
npas abo oTprMaHHA NpnbyTKiB NPMBaTHOK 0COHOLO.
MigctaBoto ANA  «MPaBOBUX OUiKyBaHb» TakKOX
MoXKe ByTun CyaoBe pilleHHS, ke NigTBEPAKYE HAABHICTb Y
3auikaBneHoi ocobu Takoro npaea. Y Takux BuNagkax
BMMOra Npo cnaaTy KOWTiB abo iHWwa BUMOTra, L0 BUHWUKIIA
3a pileHHsAM cyay, MoXe OyTn BM3HaHa Takok, WO €
BJIACHICTIO — 3rigHo cTaTTi 1 MNpoTokony N2 1, ogHak, anwe
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3a ymMOBW, WO BOHMU I'IiAJ'IFIFaI-OTb O6OB'FI3KOBOMy BNKO-
101)

HaHHtO (Burdov v. Russia

OcobaMBICTIO «MPaBOBOrO OYiKyBaHHA» € Te, LO
BOHO TakOX MOXe 6a3lyBaTuCs Ha NpPaBOBIM OCHOBI, fka
iICHyBasia paHilwle, ane nisHiwe byna BU3HaAHA HaLIOHAAbHUM
CyAOM HeaiicHoo. 3a Takux obctaBmH ECIJ1 moxe BM3HaTH
HaABHICTb «IOPUANYHOIO OYiKyBaHHA» (HasBHICTb O4iKyBa-
HUX aKTWBIB) HaBiTb Yy CWUTyauii, KOAW 3a PillEHHAM
HaLiOHaNbHUX CYAiB BM3HAHO, LLIO NO3MBay TakMMu NpaBaMm
He BOJOJiE — Taka no3wuuis byna BigobpaxkeHa y BMNaAKy
Pine Valley Developments Ltd. And Others v. Ireland'®, B
akin  €CIJT Bneplwe BMKOPUCTaB TEPMIH «3aKOHHe
ouikyBaHHA». TakuMm u4umHOM, €CIJT moxe 3abe3neunTu
3aXMCT «3aKOHHO OYiKyBaHOrO akTMBY» HaBiTb 3@ YMOB, KO
BIAMOBIAHO A0 HaLIOHA/NbHOIO 3aKOHOAABCTBA 3asaBHUK
BTPaTMB Take MpaBO BAAcHOCTI (MalHOBI Npaga). — B akocTi
BWCHOBKIB CAif BU3HATW, O HEBEAMKA KiNbKICTb CripaB, AKi
po3srnsgas €CIJ1, wWoAo NUTaHb IHTENEKTYaNbHOI BAACHOCTI,
He J03BOASE BUPIWWUTK HaraTo NMUTaHb, WO BMHMKAKOTb Y

101 ECtHR. Burdov V. Russia.
URL:https://hudoc.echr.coe.int/fre#%7B%22display%22:[2], %22itemid%22:[
%22002-5350%22]%7D

192ECtHR. Pine Valley Developments Ltd. And Others v. Ireland. URL:
https://hudoc.echr.coe.int/app/conversion/docx/pdf?library=ECHR&id=001-
10368&filename=PINE%20VALLEY%20DEVELOPMENTS%20LTD%20%3B%20and%20
OTHERS%20v.%20IRELAND.pdf8&logEvent=False
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cdepi NPaBOBOI OXOPOHW Ta 3axMCTy MPaB Ha pe3ynbTaT

IHTeNIeKTyaNbHOI AiANbHOCTI.

MopAag 3 UMM, BUKOPWUCTaHHA BUCHOBKIB, 3pOBaeHNX
€CMNJ1 npu TaymaueHHi pi3HUX nonoxeHb KoHBeHUj, Aae
BIANOBIAI HAa AOCUTb NPAKTUYHI NUTaHHA. Hanpuknag, aHani3
NpaKTMkn npuriHATTA piweHb €CMNJ1 po3sonfe 3pobutn
BMCHOBOK IO B CUTyalii, KOAM pe3ynbTaT TBOPYOCTI
NpVBaTHOI 0COBW He MOXe OTpMMaTW MPaBOBY OXOPOHY
BIAMOBIAHO [0 HaLiOHa/NbHOIO 3aKOHOAABCTBA, MpaBa Ha
TakU pe3ynbTaT MOXYTb OYyTM BW3HaHI «BAACHICTIO» B
po3yMiHHi cTaTTi 1 MpoTokony N2 1 so KoHBeHL,ji Ta oTprmatn
3aXMCT  came B UbOoMy acnekTi. [logibHum  4YmMHOM
PO3rNAAarTbCA MaHOBI IHTEPECK 0CObM NpY NOAaHI 3aABKM
Ha oTpuMaHHA nateHTy: €CIJ/1 BM3HAE npaBO BAACHOCTI
0cobu, xoua 1 He BU3HAE NOTO IHTeNIeKTyalbHOKO BNAACHICTHO.
MpoTe HaBiTb y BUMNagKax, Ko ocoba He MOXe 3aXMCTUTK
CBOE MpPaBO Ha pe3y/bTaT TBOPYOTO CaMOBMPAXKEHHS
LUNAXOM  3acTocyBaHHA nonoxeHb Cratti 1 [lepworo
npotokony Ao KOoHBeHLii, NpakTka NpUAHATTA pieHb ECTJ1
HaZae€ iHLWi 3acobu 3axmcTy ocobam, Npasa AKMX MOPYLLEHO.

AHanis B3aEMO3B'A3Ky MK MpaBamMu NHOAVHM Ta
BUAAMW IHTEeNeKTyasbHOI BAACHOCTI J03BoAWAN chopMyBaTH
Pi3HI ekcnepTHI No3uLii, ki 6yno 3anponoHoBaHo, 06'eaHaTH
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B Tpu rpynu (Helfer and Laurence, 201

1193). BueHi nepLuoi

rpynv NPUAINAKOTL YBary iCTOPUYHMM KOPEHAM BMHUKHEHHS
ABOX CUCTEM — CUCTEMW TNpPaB JIOAVMHW Ta CUCTEMU
IHTENIeKTyaNbHOI  BNACHOCTI, Hamaratoumcb  MOM'AKLIUTU
Hanpyry, CrnpuuvHeHy nepeTuHoMm cuctem (Torremans'®,
2004; Yu, 2007; Shaver and Sganga, 2009). Apyra rpyna
BUEHWUX 3BEPTAETbCA A0 CMiBBIAHOLUEHHA IHTeNeKTyasbHOI
BNIACHOCTI 3 MNpaBamMWn JOAUHM 3 MeTOor 3abe3neueHHs
MOMUIMBOCTI  Mepernagy HeAOCKOHaINX MeXaHi3MiB, AKi
iCHYFOTb Y HaLiOHaJbHWX  3aKOHOZABCTBaX  LWOAO
IHTENIeKTyaNbHOI B/JIACHOCTI, a came, LWWOAO HeobXiaAHOCTI
3axu1CTy NpaB 0cCib, AKi He € MPaBOBAACHNKaMM — CMIOXMBAUIB,
MOTEHLMHWNX MPaBOBAACHVKIB Ta BCi€i cninbHOTM (Srowel i
Tulkens, 2005; Hugenholtz i Okediji, 2008). ®axiBuji TpeTbOi
rpPynu HamararoTbCsi PO3PO6AATU CBOT AOCNIAXKEHHS CUCTEMU
npaB JIOAVHN A/ CTBOPEHHA MeXaHi3My MakKCMMaabHOro
3axXMCTy IHTeNIeKTyaNbHOI BJACHOCTI, MOCUIA0UMCh Ha OCHOBHI
npa.a (Geiger, 2006; Raustiala, 2007).

193 Helfer, Laurence R. and Austin, Graeme W, Human Rights and
Intellectual Property: Mapping the Global Interface (January 28, 2011).
Cambridge University Press, 2011, Arizona Legal Studies Discussion Paper
No. 10-18. URL: https://ssrn.com/abstract=1612362

1%Torremans P. Reconceptualizing the Constitutional Dimension of
Intellectual Property -An Update (ed.), Intellectual Property and Human
Rights, 4th ed. Austin/ Boston/ Chicago/ New York, The Netherlands,
Kluwer Law International, 2020, 117-167.
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OTxe, npobnema B3aEMO3B'A3KY MiXKHAPOAHOI CUC-

TEMW MpaB JOAVNHA Ta HaLiOHa/NbHUX CUCTEM MpaBa iHTe-
NeKTyanbHOI BAACHOCTI 3acnyroBye Ha ysary. Liundposi
BIAHOCWHW CyTTEBO BM/IMBAKOTb Ha iX MPUPOAY Ta MOPOAXKYE
HOBI BUMOT/ B pamKax TPaauLIHO BU3HaHWX NPaB NHOAVHW,
TakMX AK MPaBO Ha AOCTyn A0 IHTepHeTy um npaBo 6yTn
3abyTMM. Yce ue BuMMarae po3pobkyM HOBWUX MiAXOAIB A0
PO3yMIHHA Ta 3axuUCTy npaB AHOAWMHM, O BIANOBIAAOTbL
cyyacHum peaniam. NpakTika €BpoONencuKoro cyay cnpasuia
BE/IMYE3HUI BMJ/IMB Ha PO3BUTOK 3MICTYy TakKuX NpaB NHOAVHW,
TOMY 3Ha4HWW [HTEPEC NPeACTaBAAKOTb MPaBOBI MO3MLL,
po3pobneHi Cyaom. YKpaiHCbkMM NpaBoTBOPLIAM HEOBXIAHO
BPaxoByBaTK MiAXoAK, po3pobaeHi €BPONENCbKUM CYAOM 3
npaB. NtoAMHY, aHani3 npakTuky €CMJ1 moxxe 6yTn KOPUCHUM
A1 BUABJIEHHS OCTaHHIX TEHAEHLN PO3BUTKY CUCTEMW MpPaB
NKOAVHK, OUJHKM  CTyneHsA BIAMOBIAHOCTI  HaLOHaNbHOrMO
iIHpOpPMaLMHOrO  3aKOHOAABCTBA Ta  MPaBO3acTOCOBHOI
NPaKTUKW EBPOMENCbKMM CTaHAaPTaM.
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BHECOK PAZIN EBPOMMW Y NMPOLLEC
€BPOMENCBKOI IHTErPALLIT
| EBPOMEIZALLIT MPABA

BikTtopia KY3bMA

KaHOUOamka ropudUYHUX HayK,

kagedpa MKHapoOHo20 npasa /lbeiecbko20
HAyioHAbHO20 yHigepcumemy

IMeH( lsaHa PpaHka

Jlesis, YkpaiHa

B
-~

MounHaroum 3 50-x p. XX cT. gepxasu bepyTb Bce

Gibll  aKTMBHY YyyacTb Yy pobOTi BenMKOi  KiNbKOCTI
MDKHAPOAHMX MDKYPSAOBUX OpraHisauiv, npv  LbOMYy
HajarouM iM LUMPOKMIA CNEKTP MNOAITUYHMX MOBHOBAXEHb Y
pi3HMX cdepax, Takmx AK be3neka, npaBa AFOAVHW, COLianbHi,
€KOHOMIYHI MUTaHHA Ta iH. CbOroAHI MXKHapPOAHI IHCTUTYLLIT
byHKUIOHYOTb Yy 6araTbOx HanpAmax, MaroTb BIAMIHHI |
CRiNBHI Lini, NpUHLMNIM pobOoTK, ane CTBOPEHI AN NIATPUMKN
MIDKHapOAHOrO MPaBOMOPAAKY, 3Ha4YHy 4acTKky y 3abesne-
YeHHi fKOro BigirpatoTb CaMe opraHisaLii €BpONencbKoro
KOHTUHeHTY. be3zanepeyHo, Wo nianpyroui No3unuii 3arMmae
Papa €sponu (PE), Aka HEOAHOPA30BO NIATBEPAXKYE CBOIO
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BiAZAHICTb OCHOBHMM €BPOMENCHKMM LIHHOCTAM, €BPO-

NeNCbKiv IAEHTUYHOCTI | MeTi CBOrO CTBOPEHHA B yMOBaXx
CyYaCHMX BUKVKIB | 3arpo3.

BapTo HaragaTtu, Wwo 0cobMBOR pUCOHO PO3BUTKY PE
CTano came Te, WO YTBOPUBLUMUCL AK BIAMOBIAb Ha HaCiAKM
[Apyroi cBiTOBOI BiHM (KOAW MpaBa JHOAVHW BUXOAMAW Ha
nepwui naaH AK LiHHICTb), | MPOMLIOBLUN €Tarn «XOJOAHOI
BiIHM» (AeMOHCTpaLLii nepeBarn NpaB JOAVHU | LiHHOCTEN
3axigHoi gemokparii nepes pagaHcbkum 6aokowm), PE crana
GaKTMYHO  MEepLUoOd  MIDKHApPOAHOK — OpraHi3ali€ro, Lo
3jaTHa BignoBigaTM notpebam  MiXHapoAHOro npa.a
cBiToBOI cninbHOTK XXI CT. | BigbmBae cydacHi notpebu
Mi>KHAPOAHOTO rPOMaAAHCLKOTO CyCrinbeTea ',

PE 6yna 3acHoBaHa y NOBOEHHI poky, y 1949 p. 3 oc-
HOBHOKO LJ/IIO — €JHAHHAM HapOAIB Ta cCniBnpaLi €BpoO-
NenCbKMX Aep>kaB Yy pi3HWX chepax. Bapto noroamtuce 3
MaHykaH B, wo ctBopeHHs PE 6yno  3axvcHOR,
«IHCTUHKTVBHOIO»  peakuieto  €BpoOnNM  Ha  BeANYE3HI
ryMaHiTapHi Hebesnekn apyroi non. XX cr. — dawmsmy i

105 BytkeBuu O. B. ®yHkuioHyBaHHs Pagu €sponu B XXI CTOAITTI: MixX
«EBPOMNENCHKUM KOHCEHCYCOM» | MPaBOBUM NOPaniaMoM. MiOKHapoOHUL
KoHepec egponelicbkozo npasa: 36ipH. Hayk. npaupb (M. Opeca, 21-22 KBITHA
2017 p.). Ogeca: ®eHikc, 2017. C. 306-307.
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koMyHi3My %, Tak, ines eBponeitcbKoi €AHOCTI CTana OAHUM 3

UYMHHVKIB, LLO /AN B OCHOBY €BPOMEWCHKOI IHTerpawji.
Okpim TOro, i3 PO3BUTKOM IHTErpaLlii EBpONencbknx Aep>kan
3'ABUINCA TEOPETUYHI OBFPYHTYBaHHSA LbOro NpoLecy, Moro
narocK i MiHycn. OcoBAMBICTHO Pi3HMX TEOPIN € Te, WO BOHMU
CNigyroTb 3@ LWBUMAKAMW Ta PO3BUHYTMMMU MPAKTUYHUMMU
npouecamy B €BPOMENCbKMX IHTErpaLinHMX OpraHisauisx, a
He HaBnaku 'Y,

Ha cyvacHomy eTami, B HayKOBIM  [JOKTPWHI
34ebinbloro came GpeHOMeH «iHTerpadii» acouitoroTb 3 €C,
€sponenicbknmn CniBTOBapUCTBaMN Ta HABOAATLCA PI3HI
noro  ocobameocTi.  Bigomui  OPUCT-MiXKHaPOAHMK
HaToBCbkMM M. M. BiA3Haua€, WO «HE3BaXarouM Ha
baKTUUYHY  HE3MIHHICTb  TepMiHy  «iHTerpauis», cepes
HayKOBLB 0 CbOrOAHI, He ICHYE EAMHOI TOUKWU 30pYy
CTOCOBHO TOro, WO ABASE COOOK iHTerpauia Aep>kas

108

€BPOMENCLKOro perioHy» B cBoto uepry, HaykoBeLb

LLInakoBuy O. M. nigkpecntog, Wwo «xo4a PE 6eanocepesHbO

1% ManykaH B. I. Ctpacbyprckoe npaso. EBponelickuin cyg no npasam
yenoBeka. [paBo, NpakTu1Ka, KOMMeHTapuin. Xapbkos: MNpaso, 2017. C. 84.
197 CmmpHosa K. B. Acouiaujs Mix €sponelicbkum Coro30M i TpeTiMu
KpaiHaMu: CyyacHWI CTaH | AnHaMi3M B yMOBaXx iHTerpaLi i gesiHTerpali:
mMoHorpadia / 3a peg.: K. B. Cmmprosa, O. B. CeaTyH, |. A. bepesoscbka Ta
iH. Kuis: BIL, «Kuniscbkmii yHiBepcutet» 2021. C. 9.

108 MhatoBCbkMA M. M. €Bponeiicbkuin npaBoBmiA NpocTip. KoHuenwis Ta
cyyacHi npobaemu: MoHorpadis. Kvis: Bug, gim «MpomeHi», 2005. C. 27.
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He cTaBW/1a nepes coboro 3aBAaHHS CNPUATU EBPOMENCHKIl

IHTerpauyji, oAHaK B ICTOPUYHOMY MJIaHi 1i 3aCHyBaHHA |
AISNBHICTE  NpejcTaBAAtOTb  COOOKO  eTan Yy  PO3BUTKY
€BPOMENCbKMX MDKHapPOAHWX OpraHisauiv, akuin 6esnoce-
peAHbO NnepesyBaB MOsABI MiXXHAPOAHMX OpraHisawin 3 ene-

MEHTaMN HajHaL,OHaabHOCT» 109,

MNpn uboMy He BapTO
npvMeHLyBaTn ponb PE B eBpomencbkiv iHTerpauii, Aaka
CTafa came OCHOBOM | BIAMPaBHOI TOYKOK AN PYyXy
Aep>kaB iHTerpaLiviHUM WASXOM, a 0cO6MBO Nicaa po3nagy
PagaHcbkoro Corosy.

OkpiMm TOro, e B enoxy nicna po3wmpeHHs PE,
OpraHi3auis 3apekomeHayBana cebe Ak | BaxkamBa CkaafoBa
icTopmuHoro npoekty esponeizauii’'’. ToHATTa «eBponei-
3auis» € JOCUTb cknaaHe, baratorpaHHe i 6araToBekTOpHe, B
AKOMY iCHYIOTb Pi3HI HampaMu i peanisauii, a TakoX
3HAUYEHHsA, MigXoAM A0 TpakTyBaHHA, Ta 34ebiNblioro
OTOTOXHIOKOTb 3 MpouecaMn B pamkax QyHKLIOHYBaHHS

19 Unakoeny O. M. HagHaujoHaibHUIA XapakTep MiDKHaPOAHMX

opraHizauin. MopisHaneHo-npasosi docnioxeHHs. 2010. N2 1. C. 26.

0 Yannis A. Stivachtis & Habegger M. The Council of Europe: The
Institutional Limits of Contemporary European International Society?
Journal of European Integration. 2011. P. 159.
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€C"". TeHesnc i pPO3BUTOK MOHATTA eBponeisauii (aHe.

Europeazation) nepLIOY4Yeproso NPOCTEXYETbCA B
aHI/IOMOBHIM  fliTepaTypi NPO  MOAITUYHY iHTerpauito B
€Bponi. 13 moyaTkoM iHTerpauiviH1ux npoueciB y 3axigHin
€Bponi LikaBiCTb JOCNIAHUKIB O GEHOMEHa EBPOMENCHKOT
iHTerpauii Ta eBponeisauii novana cTpiMko 3poctati. KoxxHa
XBWAA MOMMBNEHHA Ta PO3LWMPEHHA IHTerpauii y pamkax
CTBOPEHHA B MIC/IABOEHHWUI Mepiog, Hanbinblw BMNIMBOBMX
Hapasi perioHaNbHUX MiXHapoAHMX opraHizauin (EC, PE,
OBCE) Hapjana HOBOroO MOLUTOBXY TEOPETUYHUX MNIAXOAIB
BMBYEHHA LMX npouecis. Y cep. XX Ha nou. XXI cT. Takumum
06'eKTVBHMMUK daKTOpaMu, cepes iHLWWX, CTaNo NPUNAHATTS
€Bponelicbkoi KOHBEHLLIl 3 Npas aroanHK 12,

3 yboro npwueogy, Mypasinos B. |. Buginse, wo
€Bponeisauis npaBa fBnse coboro ocobamse fABULLE,
nputamaHHe fgepxasam €ponun. BoHa nonsrae y
CTBOPEHHI Y BHYTPILLHIX MpaBonopsAjKax NPaBoBMX HOPM i
NPaKTUK X 3aCTOCYBaHHA, FapMOHI30BaHWX 3 HOpPMamu

" Paguwescbka O. P. FeHe3NC MOHATTA  «€BPOMEi3aLlisn»:

3ara/lbHOrYMaHiTapHUA  Ta NpaBoOBWUMA  AUCKYPC. Haykosuli  8iCHUK
ny6aiuHo2o ma npusamHozo npasa. N2 5. T. 2. C. 165.
"2 CmuproBa K. B. Acoujauis Mix €sponelicbkum Coro30M i TpeTimu
KpaiHaMu: Cy4acHWI CTaH i AMHaMIi3M B YMOBaXx iHTerpawji i aesiHTerpadii:
mMoHorpadia / 3a peg.: K. B. Cmmprosa, O. B. CeaTyH, |. A. bepesoscbka Ta
iH. Kuis: BN, «Kuniscbkuia yHiBepcutet» 2021. C. 59-60.
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€BPOMNENCHKNX  MiXAep>XaBHUX  00'egHaHb.  [pouec

€BponeisaLii NpaBa BN/AMBAaE Ha 3acTOCyBaHHA MpPaBOBOI
TepmMmiHosiorii. 3okpema, ue 6e3nocepesHbO CTOCYETbCH
TepMiHy «€BpOMeNcbke MpaBoO». €BpOMencbke MnpaBo
OXOMN/IKE NpaBoBi HOpMK AK PE, Tak | €C, 3aBAAKN AKUM
BifOyBaETbCA €BpOMEi3aLia BHYTPIWHIX MPaBOMOPAAKIB
eBponencbknx kpaiH. MNpouecn eBponeisauii BHYTPILIHIX
NpaBoONOpPAAKIB Aep>kaB €BPONM MOB'A3aHI 3 NOLWNPEHHAM
€BPOMENCHKOT IHTerpauii Ha NepeBaXkHy YacTUHY Jep>KaB
KOHTMHEHTY. 3Ha4HWUM BHECOK Yy €Bponei3auito npasa
EBPOMENCBKNX Aep>KaB MPOAOBXYye pobutn PE, 3acHy-
BaHHA fKoi y 1949 p. 6e3nocepesHbO MOB'A3aHO 3 iAE€rD
06'egHaHHA €Bponu nicas [Jpyroi CBiTOBOI BINHN 3 METOHO
NOZAONAHHA HaLIOHaNbHUX BIJOKPEMIEHOCTEN JAep>KaB
KOHTWMHEHTY, HacNi4KOM YOro, Ha AyMKY €BPOMEICTiB, CTanu
pPO3B'si3aHi Ha KOHTWMHEHTI CBITOBI BIHW. YXBaneHi nij,
erigoto PE Mi>xKHapoAHi KOHBEHL,iT CNpUAOTbL €BpOMei3aLii
BHYTPILWHIX MNPaBOMOPAAKIB  €BPOMENCbKUX  AepXKaB,
OCKiNbKY, Micnqa ix patudikauii BOHW CTaroTb YaCTUHOKO
BHYTPILWHBOrO nNpaBa JepXaB, fAKi paTudikyBann Ui
AOKYMeHTU. €BpPOMencbkn cys 3 npas AtoguHu 6e3no-
cepefHbO CMNpuUAe €Bponei3auii BHYTPIWHbOrO MpaBa
Aep>KaB-uneHiB PE WNAXoM yxBaleHHSA pilleHb, CNpPAMO-
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BaHNX Ha OJHaKoBE TAyMa4ye€HHA i 3abe3neuyeHHa BUKO-

HaHHA HOpPM, 3akpinaeHnx y KoHBeHLii Npo 3axucT npas
NFOAVNHU | OCHOBOMONOXHMX cBob6o ™.

Hatomicte Mixena O. [. akTyanisye Ha TOMy, LIO
npoLec eBponei3auii € WMPLWKM 3a CYTO EBPOMENCHKY
iHTerpauito'™. Came eBponeizauis, sk npaswno, posy-
MI€TbCA AK I€papXiyHMK (aHrn. «top-down») nigxia, wWwo
KOHLEHTPYETbCA Ha NnepeHeceHHi Hopm i npasun €C i PE
Ha piBeHb I[HWWX JepxasB. BukopuctaHHs TepmiHa
«€Bporneizauia npaea» ANAa BMBYEHHA HOBUX pPWUC
€BPOMNENCHKOI iHTerpauii nos’a3aHe i3 T.3B. «CUCTEMHUM
epeKkToM» EBPOMENCBKUX PEriOHaNIbHUX  OpraHizauin,
TOH6TO 3BOPOTHOrO BMAMBY HajHaLiOHANAbHOI CUCTEMM
afAMIHICTpyBaHHA, CTBOPEHOI B E€BpPONi, Ha HauiOHaAbHI

CTPYKTYpW iX Aep>KaB-ueHis' >,

"3 MypasiioB B. |. lges eBponeizaujii npaea i iHTerpauii npaea.
MixHapoOHuli KoHepec esponelicbko20 npasa: 36ipH. HayK. npaupb (M.
Ogeca, 21-22 kBiTHa 2017 p.). Opeca: deHike, 2017. C. 10-11.

114 Mixenb [. O. Bri3HaueHHs MOHATTA npouecy “eBponeisayis” 1a horo
BMJIMB Ha CyyacHe cycninbctBo. Haykosi npayi “YopHomopcebko2o
OepxxasHozo yHigepcumemy imeri lNMempa Moeunu. 2011. T. 162. Bun. 150.
C.24.

5 Paguiwescoka O. P. [eHE3MC NOHATTS «€BPOMEI3aLlisi»: 3arajlbHoryMaHi-
TapHUA Ta NpaBoOBWMA Anckypc. Haykosul eicHUK nybnidHo20 ma
npusamrozo npasa. N2 5. T. 2. C. 165.
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BapTo KOHCTaTyBaTW, LLO B HOPMOTBOPYIN MPaKTUL

€BPOMENCHKMX Aep>KaB i M>XHAPOAHMX MiXXYPAAOBUX OpraHi-
3aLii BIACYTHI BM3HauyeHHs AediHiuii «iHTerpauis» i «eBpo-
neisauif», OAHaK IHTepeC MPOTArOM OCTaHHIX AECATUAITb Y
NPeACTaBHWUKIB MPaBOBOI HAYKOBOI JOKTPUHM He BTPaYaE, a
HabyBa€ | 3HaA4HOI aKTyalbHOCTI B KOHTEKCTi MparHeHb
Ykpainu Bctyny go €C. MNpu LboMy, JoLibHUM BHaYaETbCS
BUAINTY, WO €BpOMei3aLia YKpaiHCbKOI NPaBOBOI CUCTEMMU
po3noyanaca nicns 3406yTTa YkpaiHoto HesanexHocTi y 1991
p. 3 LUbOro Yacy NPIOPUTETHOIO L0 30BHILLUHBOI MOAITUKM
CTana iHTerpauis B MiKHapOZHi CTPyKTypw, Taki ak PE i €C. fk
TINbKW uNeHCTBO B PE cTtano peanbHicTio, YKpaiHoto 6yan
3pobeHi nepLUi KPOKKM 3 METOHO 3abe3neyeHHs BiANOBIAHOCTI
HaLiOHa/IbHOTO 3aKOHOAABCTBa BW3HAHVMM EBPOMENCHKUM
cTaHaapTam B cdepi aemokparii Ta npas atoguHmn '8, Bigomo,
Lo YNeHCTBO YkpaiHu B PE BBaxaeTbca 0OOB'A3KOBMM Ta
CBOrO pogy nepexifiHMM eTarnom BCTyny O IHTerpauiiHoOro
ob'eAHaHHA, OCKIIbKM Ccam npouec IHTerpauii 3 €C
HepO3pPMBHO MOB'A3aHMI 3 NpaBoM PE, aaxe BCi aep>xaBu —
uneHun €C, € cborogHi uneHamm PE, a AOTPUMaHHSA CTaHAApPTIB
PE BBa>ka€eTbCA OfHUM 3 KpUTepiis BCTyrny o €C.

6 Netpos. P. A. EBponeizauls YKpaiHCbKOT CyA0BOi CUCTEMU K CKIaA0Ba
€BPOIHTErpaLiiHoi nonitnku Ykpainw. Mpaeo YkpaiHu. 2012. N21/2. C. 300.
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OaHak, B yMOBaXx Cy4acHUX BUKAUKIB, TPMBarOUMIN Npo-

LleC i4e00riYHOI iHTerpauii Mboko 3MiHWAM camy Npupoay
€BPOMNENCLKOro NPOEKTY i camoi iHTerpauii. B pesysbrtarTi, Le
Npv3BeNO A0 NOCAraHb Ha Te, L0 CTaHOBUTb IAEHTUYHICTb OK-
pemunx aep>kaB. be3noBopoTHI NpoLiecw, Taki came, AK BKJIHO-
yeHHA go KoHctuTtyuii Pocincbkoi desepalii npymaty KOHCTU-
TYLIMHMX HOPM HaZ TUMW, LLIO BUMIMBAKOTb i3 MPeL,efeHTHOro
npaea €CIJ1, aHekcis Kpumy Ta BiHa Pocii npotn YkpaiHu,
BUKrOUeHHs Pocii 3 PE, Buxig 3 KoHBeHLi Mpo 3axucT npas
NFOAVHW | OCHOBOMOJIOXHWUX CBOBOZA, MOKasytoTb, LUO Hal-
6inbLwoo Hebe3nekor LbOro CTONITTA CTa€ ifeonoria «pa-
LUIN3MY», SIKE He BIAMOBILAE EBPOMNENCHKIN i4EHTUUYHOCTI, NPO-
LilecaM €BPOMeNChbKiv iHTerpaLlii Ta eBponeisadii npasa.
3aranom, MOXemo Bia3HaunUTK, Lo came PE € micuem
3apOA>KEHHAM EBPOMENCHKOI iHTerpaLiii, OCHOBOO AN MPOCy-
BaHHSA IHTerpauinH1M wnsxom, a €EC — ue ronoBHa MeTa, Ky
XOUyTb JOCAITU Aep>KaBy, B TOMY UMCAi | YKpaiHa, Y MUTaHHAX
AemMoKkparTii, NpaBs 0AMHM Ta BEPXOBEHCTBA npasa. [pu vyomy;,
fIK pa3 nig 4ac pOCiMCbKOI arpecii NpoTn YkpaiHw, we pas
niagTBEpAXeHO 6e33anepeyHy ponb PE, Ak y 36epexeHHi
€BPOMENCbKOro NPaBoONoOpPsAAKY B yMOBaX 3arpoO3 CbOrOAEeHHS,
Tak | OCHOBHOTO [JyKepena €BPOMENCbKOI iAEHTUYHOCTI,
CMINBbHYIX LIHHOCTEW, €EBPONei3aLlii MpaBa Ta CTaHAapTiB.
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