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3rigao cr. 3 Konctutymii Ykpainu [1] *KWUTTS Ta 300pOB’S JIIOIUHH
BU3HAHI HAWBHINOK COMIaJbHOIO I[IHHICTIO B YKpaiHi. YTBep/yKeHHS I
3a0e3NeueHHs 1paB Ta CBOOO/ JIIOAWHY € TOJIOBHUM O00OB’S3KOM JEp KaBH.
HeonminHOIo yMmMoBoro 3a0e3nedeHHs TIpaB JIOAWHA Ha 370pOB’A
3aMIIaeThCsl 3a0e3NedYeHHsT MpaBa JIIOAWHH Ha SKICHY TMTHY BOY.
Haii6inbm npobieMHUMH 100 3a0e3NeyYeHHs MpaBa JIIJAUHU Ha SKICHY
MUTHY BOJY Ha ChOTOJHIIIHIM NEHb 3aMIIAIOTBCS PErioHn YKpaiHu, Je
Oe3nocepeHbO BeyThCs 00MOBI i i3 arpecopamu.

HanzsuuaitHo BakivBe 3HAYEHHS Y BIUIMBI Ha 3/10pOB’Sl JIIOJAWHH MaE
nuTHa Boja. OpjeprkaHHS iHpopMamii moJ0 CTaHy NMUTHOI BOAM € MPaBOM
JIIOJIMHU 1 000B’SI3KOBOIO YMOBOIO JJIsl 30epeeHHs 11 310poB’si. 3rifHo i3
nporao3zoM OOH, mo 2050 poky Oimst 5,7 Minbspaa droael TPOKUBATAMYTh
B paifoHax, J¢ HecTada MpPiCHOI BOIU OJUH Micsipb Oyne MiHIMyM Ha pik.
B Vkpaini nporao3ytoTs iMmopt nutHoi Boau. 3a manumu OOH, cBiToBa
Kpu3a, mo Bukiukana _naHaemiero COVID-19, mnponemoncTpysana
npobiieMy 100 3a0e3NeueHHs] HaceJIeHHs SKICHOIO MUTHO0 Bojoto. OnHa
TpeTHHA JXKUTeNiB 3emiri, a 1e 2,2 Mulbsipaa oci0, He MaroTh JOCTYIY IO
O6esnmeynoi mnuTHOi Bomm. IIpo me idmerses y 3BiTi KOHECKO,
onyOumikoBanomy 22 6epesnst 2021 poky. o 2040 poky rmoGanbHUA TOMUT
Ha Boxy 30impmuTHCA Moxe Oinpm sk Ha 50 BimcotkiB. OOH 3aknmkae 1o
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«TPaMOTHOTO BHUKOPHCTaHHS» BOJHM, IO HAZACTh MOKJIMBICTH OOpOTHCS 13
MTOBEHSAMH # MMOCyXaMH, a TaKOX 30UTBIIUTH JOCTYII A0 BOIH [UIS OUITBIIOT
KUTBKOCTI JTIONICH, 3HWU3WUTH pPiBeHb ii 3a0pyIHEHHS, a TaKOX CKOPOTHTH
o0csArn TapHUKOBHX Ta3iB W Oopormcs 31 3MiHOIO Kiimaty. [epikaBHa
eKOJIOTIYHA iHCTIeKIiss YKpaiHW MOBiOMMIIA, IO 32 JaHUMH HaIliOHAJIBHOL
rizpoMeTeocyk0u, KOHIIEHTpalis TOKCHYHUAX CHONYK B piukax YKpainu y
30-40 pasiB nepeBHIILy€e TPAaHUYHO JOIMYCTHMI HOPMH [2].

[IpaBo Ha iH(pOpMYyBaHHS NPO SIKICTh MUTHOI BOJM rapaHTOBAaHO CT. 9
3akony «IIpo MUTHY BOJY, IMTHE BOJOIIOCTAYaHHS Ta BOJOBiABeNeHHs» [3],
3TiHO SIKOi KOYKHOMY CIIOXKMBa4e€Bi IIMTHOI BOJIW TapaHTYETHCS JIEPKABOIO
MIPaBO BUIBHOTO JIOCTYIY /0 iH(pOpMAIii Npo SKiCTh MUTHOI BOJH. I3 mi€ro
METOI0 LEHTPAILHUN OpraH BHKOHABYOI BJIaJH, SIKMH peaji3ye JepikaBHY
MIOJITHKY B chepi )KUTIOBO-KOMYHAIBHOTO TOCIOAAPCTBA, TOTY€E IOPOKY 1
OTIPHJTIOTHIOE y TIOPSIAKY, BCTAHOBICHOMY Y psitoM, HartioHanbHy 10moBigh
PO SIKICTh MUTHOI BOAM Ta CTAH MUTHOTO BOAOIIOCTauYaHHS B YKpaiHi.

Pazom 3 Tum, B aHOMY 3aK0HIi, MiCTSIThCS MIEeBHI Hemoliku. Tak, 30kpeMa,
HE 3a3HAYCHO i3 KO0 caMme MepioAMyHICTIO 3MIHCHIOEThCS 1H(POPMYyBaHHS
HACEJICHHA PO AKICTh BOJAW Ta HE 3a3HAUCHO CI0Ci0 Takoro iHpOopMyBaHHI
HaceneHHs. Tako, BapTo 3BEpHYTH yBary Ha CE30HHICTh SIK Ha MPUPOIHUI
YUHHHUK, SIKMH MO>KE BIUIMBATH Ha TIEPIOIMYHICTh 1H)OPMYBaHHS HAaCEJICHHS
IIPO CTaH IUTHOI BOJU.

BapTo 3ayBa)xUTH Ha TIOBHOBa)KEHHSIX OPraHiB MICLIEBOTO CaMOBDSILyBaHHS
y cdepi MUTHOI BOJAH, IUTHOTO BOJAOMOCTAYaHHS i BOJOBINBENCHHS, J0 SKUX
3rigHo cT. 13 3akoHy Hane)kaTh HACTYIHI: 3iHCHEHHS KOHTPOIIO 32 SIKICTIO
MIUTHOI BOJW, BUKOPHCTaHHAM H OXOPOHOIO JDKEpEN Ta CHCTEM ITUTHOTO
BOZIOTIOCTaYaHHs i BOIOBI/IBEICHHS; 3a0e3MeUeHHsI iH(OPMYBaHHS HACEJICHHS
TIPO SIKICTh TIMTHOI BOJM 1 CTaH NMUTHOTO BOJOIIOCTAYaHHS W BOJIOBI/IBEACHHS.
Kpim Toro, BkazaHHM 3aKOHOM 3aKpiIUICHO MPaBO CIIOXKMBAYiB IIMTHOI BOJM Ha
OJIEpXKAaHHS B YCTAHOBJIEHOMY MOPSJIKY JOCTOBIPHOi, NOBHOi, CBO€YACHOI
iH(popMallii Mpo SKICTh MUTHOI BOAMW; TPEA’SBJICHHS IO30BIB 10 CyIy Hpo
BI/INIKOIYBaHHS 30MTKIB, 3aBIaHUX YHACIIIOK MMOCTAYaHHs HESKICHOI MUATHOI
BOJIU, sIKa HE BI/INOBIJIa€ JIeP)KaBHUM CaHITAPHUM HOpPMaM i npaBuiiaM, iHIINX
MOpYILIEHb 3aKOHOJABCTBA B c(epi MUTHOI BOJIM, MUTHOTO BOAONOCTAYaHHS 1
BOJIOBI/IBE/ICHHSI.

ChoiBmparfo  OpraHiB  JepXaBHOI  BNaJgH, OPraHiB  MiCIEBOTO
CaMOBpSAYBaHHS MOKHA JIOCHIAMTH Ha KOHKPETHHX IpHKIanax. Tak
Hampukian, [omoBHe — ympaBmiHHS — JIepKIpPOJCIIOKUBCIY)KOM B
3akapnaTchekiii 00macti npotsirom 2022-ro poKy HajaroJuio CHIiBIPALIO i3
cy0’eKTaMH  TOCIIOJaploBaHHS  o0yacTi, 10  HajgaloTh  IOCIYTH
LEHTPaTi30BaHOTO BOJIONIOCTaYaHHs, MIOAO0 THepenadi TepUTOpiaJbHUM
opraHam Jlep>KmpoJICTIOKUBCIYKOW NTaHUX BHUPOOHUYIOrO J1abOpPaTOpPHOTO
KOHTPOJIO MIOAO SKOCTI MUTHOI Boau. Bingrak, cmemiamicramum Oyio
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mpoBeneHo 8301 gocmimkeHHS THMTHOI BOOM Y paMKax TIPOBEACHHS
BUPOOHMYOTO KOHTPOJIIO, i3 SAKHX 62 B3ipIi BHMOTaM HOPMAaTHBHHX
MIOKAa3HUKIB HE BiAmoBimamy, mo craHoButh 0,75%. [IpoBoanThCs akTHBHA
pobora i3 HaceJIeHHsAM, 30Kpema iHGOPMYBaHHA HACEIEHHS MO0
0cOOMMBOCTEH BOJOKOPHCTYBAaHHA B pa3i IIOMIKOKCHHS INAaXTHHUX
KOJIOZISI31B, JKEpe i OIOBETiB, MPUIATHOCTI BOJH ITiCTIS IPOBEICHIX 3aX0IiB
13 YMIIeHHs ¥ Ae3iH(eKIii i3 moJaNbIIM Ja00paTOPHUM KOHTPOJIEM IIOJI0
ix edextrBHOCTI [4].

OpHiero 3 rapaHTiii 3a0e3neyeHHs, peaisanii Ta 3aXUCTy MpaB JIIOAWHH
Ha iHQOpMAaIil0 TPO SAKICTh NHTHOI BOAM € BCTAHOBJICHA 3aKOHOM
BIANOBIJAJIbHICTH YIIOBHOBa)XKEHHX OCI0 3a ropyIieHHs y cdepi nuTHOT Boay,
MUTHOTO BOJAOIIOCTAYaHHS I LIEHTPaJi30BaHOTO BOJOBiJIBeneHHS. Tak,
30KpeMa, MINPUEMCTBA IHTHOTO BOJONOCTAYaHHS W IEHTPai30BaHOTO
BOJIOBIZIBEZICHHS  BiAIIKOAOBYIOTh 30WTKH, 3aBJaHUX IOPUIWMYHUM U
(ismgEIM 0c006aM BHACIIIOK MOPYHICHHS BHUMOT 3aKOHOJABCTBA y JaHii
coepi. 3rimHO 3i cT.46 3akoHy ocoOW, BHHHI y HEMOBiZOMIICHHI
(mpuxoByBaHHI) 4M HaJaHHI HEJOCTOBipHOI iH(opMaIii mpo apapiiiHi
curyamii Ha 00’€KTax IIEHTPaAJi30BAaHOTO IHUTHOTO BOJONOCTAYaHHA I
BOJIOBIZIBEJICHHSI, ITPO SIKICTh MMUTHOI BOJM, CTaH JDKEPEN W CUCTEM IHTHOTO
BOJIONIOCTaYaHHsI Ta BOJOBIJBENICHHS; MPUTATAIOTHCS 10 BiINOBIAAIBHOCTI
3rilHo 13 3akoHamu Ykpaiu. 3rigHo 3i cr. 39. 3akoHy B miid cdepi
MPOBOJIUTHCS ACPKaBHUN MOHITOPHHI 13 METOI 30upaHHS, 0OpOOIICHHS,
30epe)eHHs ¥ aHami3y iHdopMallii Ipo AKICTh MATHOI BOIM, CTaH 00 €KTIB
HEHTPAJII30BaHOT0 MUTHOTO BOAOIIOCTAYaHHS, IPOTHO3YBaHHS 3MiH HOTO Ta
PO3pOOIIEHHST HAYKOBO OOIPYHTOBaHMX PEKOMEHJAIIN 3 METOI0 NMPHUHHATTS
BiJITIOBITHUX PIIlICHB.

3 MeTOI0 MOKpAIIEHHS IKOCTI MMTHOT BOAM, 3a0€3MeUeHHs paBa JIIOANHH
Ha SKICHy NHTHY BOANy # iHQopmamito mpo Hei 3akoHOM YKpaiHU
3aTBEpLKEHa 3arajibHO/IepKaBHa I[1JIb0Ba colliaigbHa porpama «[IutHa Bosra
Ykpaiam» Ha 2022-2026 poxu. Meroro gaHOI mporpamu € 3abe3NedeHHs
rapanToBanux KoHcTuTylieo YkpaiHu mpaB TpomajsiH Ha JIOCTaTHii
JKUTTEBUIT PIBEHb 1 €KOJIOTIuHY Oe3lNeKy IUIIXOM 3a0e3ledeHHs SKICHOIO
[IATHOK BOJOI B HEOOXiZHMX 00cCsArax 1 BIANOBIOHO [0 BCTAaHOBJIEHUX
HOPMAaTHBIB SIKOCTI MUTHOT BOJIM, 3a0€31eUeHHs] PO3BUTKY W PEKOHCTPYKIT
CHCTEM  IIEHTPAJi30BaHOIO  BOJONOCTAYaHHS W  LEHTPAIi30BaHOTO
BOJIOBIZIBEJICHHSI HAaceJIeHUX IyHKTIB Ykpainu. Y Ilporpami Bu3HauyeHO:
HIIIXH 1 criocoOu po3B’A3aHHs po0OiieM y Wil chepi; 3aBraHHs W 3axoau 3 11
BUKOHAHHS; OYIKYBaHI pe3yJbTaTH; 00CATM Ta JpKepena (DiHAHCYBaHHS.
30kpema, 3arajoM Ha peanizanito [Iporpamu BHIUINTH TNPOIOHYETHCS
28 588,6 MuH TpH, 13 SKUX 13 AepkaBHOro Orojukery — 16 949,3 MuH pH,
a 3 inmmx orepen — 11 639,3 muw rpu. [5].
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Ha nymxy Omnekcis YepHUIIOBa, NMPUHHATHH 3aKOHOMPOEKT € BKpai
BaXUIMBUM, aJpke B YKpaiHi Joci € MicTa, SKi HE MaloTh pPETryJISIpHOTO
IocTavyaHHs sAKicHOI MUTHOI Boau. JJOKyMeHT mae 3aKOHOIaBue MiATPYHTS
it peamizamii  mepkaBHoi [Iporpamm  «IlutHa Boma VYkpainm» Ta
3a0e3neueHHss ~ CTaJlor0  PO3BUTKY M PEKOHCTPYKIii  CHCTEM
LEHTPATi30BAHOTO BOAOIOCTAYaHHA # BOJOBIABEACHHS Yy TIpoMajax.
[Mporpama «IIlutHa Boma VYkpaium» mependavyae peajizauilo IOHAT
1700 indpacTpyKkTypHHX NPOEKTIB B perionax npotsirom 2022-2026 poxis,
30KpeMa: OyAIBHHLTBO I pPEKOHCTPYKLIIO MEpeX BOJIOMOCTayaHHS i
BOJIOBIJIBEJICHHS, BOJI03a0ipHUX CIIOPY/, BOJONPOBITHUX OYHCHHUX CHODY,
6a30BuX 1ab0opaTopiil KOHTPOIIFO SKOCTI MUTHOI BOJAH, CTIYHHUX BOJ [6].

Jns mocsrHeHHsT [l 3a0e3MeveHHs PIBHOTO JOCTYIY MO SKICHOT i
0e31eyHo1 U1 310pOB sl JTIOJMHU UTHOI BOIM BoHOTO cTpaTerieto Ykpainu
Ha mepiog o0 2050 poky BCTAaHOBICHO MEPiOAWYHICTH ITyOJIKyBaHHS
iHpopMaii moI0 SKOCTI MATHOI BOAM, KA IOCTAYAETHCS, Ta IHIIUX BOJ,
srigao i3 [IpoTokomoM mpo Boxy i 3mopoB’s mo KoHBeHIIT po 0XOpoHy i
BUKOPHCTaHHS TPAHCKOPIOHHHX BOJOTOKIB Ta MDKHAapOIHHX O3€p
1992 poky, parudikoBanoro 3akonoMm Ykpaiuu Bix 9 nmumas 2003 p. [7].

OTxe, y AaHiil JOMOBI/II MPOAHATI30BAHO MPABO JIFOUHU Ha 1HPOPMAIIit0
PO SIKICTh TIMTHOT BOJIM, TapaHTii HOro 3a0e3MeueHHs, a TAKOK BHOKPEMIICHO
HEMOJNIKM Yy JaHii cdepi. Bkaszana mnpobremartuka € HaA3BHYAHO
AKTyaJbHOIO Ta TIOTPEOYE MOAATBIION0 HAYKOBOTO JOCIIPKCHHSL.
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Jedinimis Ta CyTHICHI BIaCTHBOCTI MICIEBHX IIOJaTKIB B HayIi
(iHaHCOBOrO MpaBa € MEHII JOCHIPKEHHMH HDK 3arajbHa KaTeropis
«II0/IaTOK» UM HABITh «3arajlbHOAEPIKaBHI IMIOJaTKW». BiIbIIICTh BYCHUX, SKI
JOCHI/DKYIOTh MICLIEBl TIOaTKH, 3/e0iJbLIOr0 aKIEHTYIOTh yBary Ha
cy0’eKTI BCTAaHOBIICHHS Ta Tepuropii IX mommpeHHs. Hampukian,
M.IIL. Ky4depsiBeHKO T MiCHEBUMH TIOZaTKaMU 1 300paMu  po3yMie:
«rmojaTky 1 300pH, Mepellik SKUX YCTaHOBIIOEThCs BepxoBHow Pajoro
VYkpainu, BBOAATHCS B JiF0 MICIICBHMH OpraHaMU CaMOBPSIyBaHHS 1 JIIOThH
Ha TepuTOpii OKpeMux perioniB VYkpaiam» [9, €. 36]. Ha mymky
O.M. Bannypxku, B./1. [Tonikaposa, C.M. ITonoBoi, 10 MiCIICBUX HaJeKaTh
MoJaTKu Ta 300pH, IO BCTAHOBJICHI BIAMOBITHO IO MEPENTIKy 1 B Me)kax
TPaHUYHUX PO3MIpIB CTaBOK, BU3HAUCHUX [10JaTKOBUM KoJleKCOM YKpaiHu,
PIIIEHHSIMH CLTBCHKHX, CEHUITHUX 1 MICBKHX pajl y MeXax iX ITOBHOBaXXEHb,
i € 00OB’I3KOBUMH JI0 CIUIATH Ha TEPUTOPIl BIAMOBIAHUX TEPUTOPIaIbHUX
rpoman [7, €. 18]. 3a TBepmxenusm B.B. IluceMeHHOTO, B i€aTbHOMY
BapiaHTI MiJl MICIIEBUMH TOAATKaMHU Ta 300paMH CIiJ{ pO3YMITH MOJAaTKOBI

15



IUTATEXKi, AKi BIPOBAKYIOTHCS TUIBKM 32 IHIIIATHBOIO MPEACTABHUIIBKIX
OpraHiB MiCIIEBOTO CaMOBPSAYBaHHS, IIi K OpraHW BH3HAYAIOTh iX OCHOBHI
eJieMeHTH (30KpeMa, 0a3y OmoJaTKyBaHHS, TPAHUYHI pO3MIpU MOJATKOBUX
CTaBOK, TOPSIOK OOYHCICHHS Ta CIUIATH, HANPSAMKH BUKOPWUCTAHHS) M
3IIHCHIOIOTP aaMiHicTpyBanHs [8, €. 19-20].

[oni6Hnit miAxix mommMpeHWil HE TITBKH cepell BITYM3HSIHUX, ajie i
3akopaoHHUX BucHHMX. X. LliMMepMaH po3rismae MicleBi MOJATKH SIK
JIOKaJbHI MOJATKOBI IUIATEXi, AKi BIPOBAKYIOTH 1 CKAacCOBYIOTh OpPTaHU
MICIICBOTO CaMOBPSIyBaHHS B TOMY PO3YMiHHi, [0 OCTaHHI MalOTh MPaBO
MOIATKOBOI iHII[iaTHBH Ha TepHTOpii cBOrO MyHirmmamitery [5, ¢. 158].
Jlemo cnpomieHo, aje 3 akIEeHTOM Ha IIe OJHIH OCOOJMBOCTI, MPOIOHYE
BHU3HAUYCHHS MicueBux monmaTtkiB P. Bipn, kotpumit xapakrepmsye ix sk
MOJIATKOBI IJIATEXI, 110 BIPOBAKYIOTh OPIaHU MIiCLIEBOTO CAMOBPSI Ty BAHHSI
Ta MiJUTal0Th 3apaXxyBaHHIO 10 MICIIEBHX OrOKeTiB [2, C. 59]. M. PagBan
THUIIIE, 10 MICIICBHI MOJATOK — Ii¢ (PiHAHCOBUI 30ip, SIKHUI BCTAHOBIIOETHCS
O MYHIIWTAIBHOTO OIOMKETY, Ha SKUH MOXE BIUTUBATH MYHIIUITATiTET
(MoBa ¥ime mpo TMOAaTKOBY 0a3y, MOJATKOBI CTaBKH a00 OMWH 3 IHIIHUX
MOUJIMBHX €JIEMEHTIB KOpEKIlil); He Ma€ BHpIMMAILHOTO 3HAYCHHS, YU
OTPHUMYE TUIATHUK MOJATKIB BiJ] MyHIIMIAJITETY OyAb-Ky BHHAropozay, 41
[le peryIsIpHUAN YU OJHOPa30BH 30ip — MICIIeBI MOJATKH BKIIOYAIOTH 5K
MOJIaTOK y CYBOPOMY CeHCI, Tak i 36ip [3, ¢. 513].

Ha mamy gymKy, mociikeHHs nediHimii Ta CYTHICHUX O3HaK MiCIIEBUX
MOJaTKIB HEOOXiJHO PpO3MOYMHATH 3 JOCTIIDKEHHS pOJOBOI Kareropil
«moaTok». MICIeBl MOJATKU SK BHIOBAa KOHCTPYKIIiS TIOBHHHI BOJIOIITH
BCiMa OCOOJIMBOCTSIMH POJOBOT KOHCTPYKLIl «momatok». B Tol wac sk
PO/IOBIi KOHCTPYKIIIi «IIOJaTOK» MEBHI BJIACTUBOCTI, IO XapaKTEPHIi IS
MICIICBUX IIOJIaTKIB MOXYTh OyTH He mpuramanHi. [li BmacTuBOCTI,
HaNpHKIaJ, BiJpI3HIIOTH MICLEBI MOJATKU BiJX 3araibHoaep:kaBHUX. Tox
MOJKHA TOBOPHTH TIPO HASIBHICTH Y BUJOBOT KOHCTPYKIIIi «MICIIEBI ITOJTATKI
JIBOX PIBHIB BJIACTHBOCTEHi: 1. 3arajibHi 03HaKH (03HAKU POTOBOT KOHCTPYKIIT
MOJIATKY, SKi € COUTEHUMH IS BCIX BUAOBUX KOHCTPYKIIH TaHOI KaTeropii);
2. crieriajbHi 03HaKH (03HAKHM BUAOBOI KOHCTPYKIIT «MIiCLIEBI MOJATKN, SIKi
JO3BOJIAFOTH  BiAMEXYBaTH ii BiJ IHIONX BHUIOBUX KOHCTPYKIH, IO
OXOIUTIOIOTBCSL  POJIOBOIO  KOHCTPYKINEID «IMOAATOK»). 3pO3yMiio, IO
3araiibHi O3HAKM MICIICBHX ITOJATKiB HEOOXiMHO IIyKaTH JOCIIIKYHOUYH
POIIOBY KaTeropito «moaarok». Jlo peui, 3a3HAYCHHM MiAXiq € HahOiIbII
MOMYJIIPHAM ~ CepeJl AOCHITHHUKIB. BUTBIIICTE HAayKOBHX JOCHIDKEHB
MiCIIEBHX TOJIATKIB TIOYMHAETHCS caMe 3 JOCHIDKEHHS TOJIaTKIB SIK POJOBOL
kateropii [8, c. 17-20].

IlogaToxk € CKIagHUM COIUQJIBHUM SIBHILEM. Horo mocmimkenusm
3aliMaIOThCS MPEICTABHUKH €KOHOMIYHOI, TOJMITUYHOI, IIPAaBOBOI Ta 1HITHX
Hayk. HaykoBoIo CHiNbHOTOIO BUPOOIIEHO YMMANIO KOHIETIIN Ta TeOpii mpo
MIOXO/DKEHHS Ta PO3yMiHHS 1MOAATKy. 3a TBepkeHHsM B.B. [TucemenHoro,
To ¢akt, MmO Teopis OMOJATKYBaHHA HE Ma€ B PO3MOPSIKECHHI
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3araJibHONMPUHHATHX BU3HAUCHb MOHATH IIOIATOK» Ta «MICIEBI MOAATKHU 1
300pn», € CBIMYCHHSIM HENOCTaTHHOTO BHBUCHHS IIMX €KOHOMIYHHX SBHII
[8, c. 17]. Ha Hamry ayMKy, 1i¢ CBiTYUTB PO 30BCIM MPOTHIICKHY CUTYAILIO.
ITomaTkm HiKOMM He OYyJHM 1032 yBAaror HAYKOBIIB. 3alliKaBICHICTH JO
PO3KPHTTSI CyTHOCTI NMOAATKIB iCHyBaJIa 3aBX/IH: BiJl MOMEHTY IX HOSBH 1 0
TenepimHporo yacy. JlocBin mokasye, mo HACIHIIKOM MOCHIEHHS YBaru 10
JIOCITIPKEHHS MOAATKIB € He 3MEHILIEHHS, a HaBMaKH, 301JbIIEHHS KiJTbKOCTI
HAYKOBUX ITiIXO/IiB Ta OaY€HB 10 TAKOTO CKJIAJHOTO SBUIIA K IOATOK, HOro
CYTHOCTI Ta BJacTHBOCTeH. 3aranom, aediHimis noaaTky ta GaueHHs ioro
CYTHICHHX BJIaCTHBOCTEH 3aJIeXaTh BiJl CBITOTIIAMLY, IPUHAIICKHOCTI 1O Ti€l
YK 1HIIOT HAYKOBOI IIKOJM AociinHuka. Cepell pi3HOMaHITTS HayKOBHX
TOYOK 30py Ha PO3YMIHHA IONATKy BAaXKKO 3HAWTH €IWHUHA CIITBHHAN
3HaMEHHUK, KU 103BOJIUB OM BUPOOUTHU €JTMHE yHIBEpCcalbHE BU3HAYCHHS
MOJATKY, 1 BiAIITOBXYIOUNCH BiJl HHOTO, aHAJOTIYHO €IWHE YHiBEpcalbHE
BHU3HAYEHHS MICIIEBUX MTOJATKIB.

Bmepme y BiTUYM3HAHIN icTOpii IOAAaTKOBOTO IIpaBa 3aKOHOJABEIlh
chopmyioBaB BU3Ha4YeHHs nopatky B [lomatkoBomy kozaekci Ykpainu
2010 poxky. B crarri 6 [TomatkoBoro kogekcy Ykpaiau 0yio 3akpimieHo, oo
MOJATOK 11 000B’SI3KOBHUH, 0€3yMOBHHUH IUIATIX 10 BiAMOBITHOTO OOJDKETY,
IO CHpPaBISIETHCS 3 IUIATHHUKIB MOJATKY BimmoBimHO 1Mo mboro Komekcy.
3a3HaycHe 3aKOHOJABYC BHU3HAYCHHS OyJI0 BHU3HAHO HEIOCKOHAIMM Ta
miamaHe KPUTHI BCiMa 0e3 BHKIIOYCHHS BITYM3HSIHUMH HAYKOBILIMHU
HE3QJICXKHO BiJI IX MPUHATICKHOCTI 10 Ti€1 UM iHIOI MPaBOBOI IIKOJH. Pazom
3 THM, HE3BaXKal0YM Ha CBOIO HEJIOCKOHAICTh, BOHO X04a O 4acCTKOBO, aJie
BU3HAYMJIO JICKUIbKA O3HAK MOJATKy, SKi JO3BOJISIOTH PO3KPUTH HOTO
CyTHicTh. TakuMU O3HaKamMM € OOOB’S3KOBICTh, O€3yMOBHICTH Ta
HAJIXODKEHHSI IO BIIIOBITHOTO OFOIKETYy. 3pO3yMmiNlo, IO IIi O3HAKH HE
3/IaTHI B TIOBHIH Mipi BiIoOpa3uTH Takuii CKJIQJIHUIA coLlialbHUI (EHOMEH SIK
MOJATOK, BIJMEXYBaTH WOTO BiJ IHIIMX CIOpigHEHUX sBHII (300pH,
napadickanireru...). Tomy B HaykoBiii Jiteparypi 3 (iHaHCOBOro Impasa
cepell CYTHICHHX O3HAaK IIOJIaTKy OJAaTKOBO MOXEMO 3YyCTpPITH HOro
MePePO3MOaITLHIHN, 000B’I3KOBHIA, 3aKOHOIaBYMH, TPOIIOBHA, TyOIIYHUH,
HELTbOBHM, 1HAMBIAyalbHO-Oe3BiMIUIaTHUIT xapakrep [6, €. 37-59].
3po3yMisio, 1[0 MICIIEBI MOAATKHA MOBHHHI BOJIOIITH BCIMa MK O3HAKAMU
0e3 BHKITIOYEHBb. BincyTHICTh X04a O omHiei o3HakH ab0 HEBIAMOBIIHICTH
CBIZIYUTHME, IO 1€ HE TIOJATOK, a SIKECh 1HIIE COIiaTbHO-TIPABOBE SBUIIIC.

CriemiajbHi O3HaKW MICIIEBUX IOJATKIB € THMH OCOOJHMBOCTAMH, SIKI
JTIO3BOJIAIOTHh BiIMEXKYBATH 1X BiJ IHIIUX CHOPIJHEHHMX SBHUII, IO Pa3oM 3
HUMH BXOJSTH IO CKJIATy POJOBOI KaTeropii «momatok». IlutaHHsS mpo
cremniajgbHl 03HAKKA MICIIEBUX MOJATKIB HAa CHOTOAHIIIHIN JEHD 3aINIIACTHCS
MaJIOJOCHi/DKCHUM.  Hampukman, TONbChKI  JTOCHIIHUKH, SBISIOYUCH
31e01IBIIOT0 MPUXHUIBHUKAMHU Teopii 00MiHy mociyramu Ta rimotesu Ti0y,
BKa3yIOTh, IO MiCIIEBi MOJATKH MAlOTh XapaKTePU3yBATHCh IICBHUMHU
O3HaKaMH, 30KpeMa: e(EeKTHBHICTIO MIOJI0 JEJIETOBAHWX 3aBIaHb;
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PIBHOMIPHHM IIPOCTOPOBHM PO3IOJIIIOM NOAATKOBOI 0a3u; 0THO3HAYHICTIO;
MIOCTIHIM MPOCTOPOBUM 3B’SI3KOM ITOJATKOBOI 0a3W; BUIAMMICTIO TIOAATKY
Ta YHIBEpCAJBHICTIO mojaTtkoBoro Taraps [4, C. 44-46]. Takox
MAKPECTIOEThCS, MO0 MICHEeBl MOAATKA BHUKOHYIOTH (KpiM (ickaimbpHOT
¢yHkuil) yuciaeHHi HedickanbHI (YHKII, MOB’A3aHI 3 JIEMOKPATH3ALIE0
CYCHITPHOTO JKHTTA Ta TPOMAIIHCHKOIO ydacTio. HaBiTh iXx cyBopo
¢ickanpHa QyHKIIS OB’ s3aHAa 3 BXIIMBICTIO 00CATY MICLIEBOTO TATaps Ta
BIMOBITAIBHOCTI MICLIEBHX MIOJIITHKIB 1 OpraHiB  MiCIIEBOTO
camoBpsiayBaHHS [ 1, C. 278]. Cepen BiTYM3HSIHNX BUCHHUX YCTAJICHA CHCTEMA
03HaK MICIIeBHX MOAATKIB BiACYTHA. SIK IIpaBMIIO, MOKEMO 3yCTPIiTH 3rajKy
po HaCTynHi 03HaKu: 1) HaIXO/KEHHS BUKIIIOYHO JIO MICLIEBOTO OIO/IKETY;
2) ,Z[BOplBHeBI/II/I XapakTep MPABOBOTO PEryIIOBAHHS; 3) cy0’exT BBEIEHHS,
4) npuB ’si3Ka 710 BIAMOBITHOT MicIEBOCTI; 5) 0OMEXeHICTh il TCpHTOplCIO
BiAMOBinHOI Tpomamu. Ha Hamy 1gyMKy, O3HAaKM MICHEBHX IIOJATKIiB
MOTPIOHO IYKAaTH B MPaBOBiil MPHPOAI MICIEBOTO CaMOBPSTyBaHHs, HOTO
(GYHKIISIX, TOBHOBAXXCHHIX, B3a€MO3B’s3Kax 3 JepxkaBoroo. Came 1e
JIO3BOJIUTH BUIUTUTH OCOOJIUBOCTI, SIKi BiIMEKOBYIOTh MICIICBI MOJATKH BiJ
3arajJbHOJEP)KABHHX.
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[Ticns mpUNMUHEHHS YM CKacyBaHHS BOEHHOTO CTaHy B YKpaiHi, BHHUKHE
HarajdbHa TOoTpe0da BHPIMIMTH THTAaHHSA Opraizamii Ta MPOBEACHHI
3arajJbHOJIEp)KaBHUX Ta MicueBUX BHOOpIB. lle cTaHe akTyalbHHM B
KOHTEKCTI BiITHOBJICHHS JIEMOKPATHYHHUX MPOLECIB y KpaiHi, BCTAHOBJICHHS
CTablmbHOCTI Ta 3a0e3ledeHHs Y4acTi TpOMaJsiH y BH3HA4YEHHI CBOET
nomitHuHOI peanizauii. Lleil mnepexij BuUMaraTiMe TIIIMOOKOTO aHaJi3y
MPaBOBUX Ta OpraHi3alliifHUX acleKTiB, 30KpeMa 3B’ 13Ky MIXK IPUITHHEHHAM
BOEHHOTO CTaHy Ta pEryJIIOBaHHAM BHOOPUYOrO MPOLECY, BPAXOBYIOUH
BUKJIMKH, 110 BUHUKAIOTH y MICISKPU30BHH MEpioI.

Lentpampra BHOOpYa KOMICiA K TIOCTIHHO [IFOYHMH  KOJETiaTbHHIN
JIepKaBHUH OpraH, 10 KOMIETEHII] SIKOro HaIeKHUTh 3a0e3MedeHH s OpraHizarii
TMIITOTOBKK Ta TPOBE/ICHHS BHOOPIB 1 pedepeHayMiB B YKpaiHi, BBaxkae, Io
«IUTAHHSA OpraHi3amii MIiATOTOBKMA 1 TIPOBEICHHS 3arajbHOACPKaBHHUX Ta
MiCIIeBHX BHOOpPIB TOCTPO MOCTaHE Ofpa3y Micis MPUIHMHEHHS YM CKacyBaHHS
BOEHHOTO CTaHy B YKpaiHi. PylHiBHI Haciiiki, CHPUYMHEHI BOEHHUMH
37I04YMHaMK POCiHchbKoi dezeparii Ta 1i 30poliHKMX cuil B YKpaiHi, cepes sIKuX
MepeayciM 3HHIIEHHS BaXIMBOI iH(PaCTPyKTypH, Kpu3a 3 MEPEeMIlICHHIM
TPOMaJsH, IO 3MyIIeHI Oyiu TOKWHYTH CBOi JIOMIBKH, BXXE€ CBHOTOJHI
3aCBiIUYIOTh HEOOXiJHICTh MPOTHO3YBAaHHS MOMIIMBHX MPOOJIEMHHX NHTAHb,
110 TIOCTAHYTh Iijl Yac MalOyTHROTO MPOBE/ICHHS BUOOPIB, IEPErysiTy 3 L€
METOI0 BHOOPYOTO 3aKOHO/IaBCTBA Y KPATHU Ta BHECEHHS 10 HBOTO BiJNOBITHNUX
CHCTEMHHX 3MIH 33Ul 3a0e3NedeHHs] CHpHSHHS peai3alii BUOOpYMX NpaB
TPOMa/IH 1 HAJIEXKHOTO aJMIHICTPYBaHHS BHOOPYHMX HPOIECIB Yy IOBOEHHHUH
nepiom» [1]. Tak, 3 METOK BHECEHHS BINNOBITHUX 3MIH 1O BHOOPYOTO
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3aKOHOJABCTBA, II0 TOPKAIOTHCS BAOCKOHAICHHA ICHYFOUOTO MeEXaHi3My
3abe3neveH s peaizallii BUOOpUHX IpaB rpoMaisTH YKpaiHH, SKi MPOKUBAIOTH
a0o0 Ha JIeHb MPOBEACHHS TOJOCYBaHHS HA BHOOpaxX MepeOyBaloOTh 3a MEKaMU
VYxpaiau posmopsmkeHHsM [omoBn LlenTpamsHoi BHOOpWOi KoMicii Bix
10 6epesnst 2023 poxy Ne 19 Gymo yTBOpeHO poOOdy TPYILy 3 HAIpaIFOBaHHSI
TIPOTIO3HIIIH IIIO/I0 OpraHi3allii TOJI0CyBaHHSI BHOOPIIIB, SIKi IIPOYKUBAIOTH a00 Ha
JIeHb TIPOBEIEHHS TOJOCYBaHHS Ha BHOOpax IepeOyBalOTh Ha TEPUTOPIi
1HO3EMHOT JIepIKaBH.

Cepen HampalpOBaHHX MPOMNO3HUIid podouoi rpymoro IIBK miono
YIOCKOHAJICHHST BUOOPYMX MpOLEAYp IIiJ Yac MiATOTOBKH Ta MPOBEACHHS
BHUOOPIB 32 KOPJJOHOM ITiCJISl TPUITMHEHHS Y1 CKacyBaHHS BOEHHOTO CTaHy B
VYkpaiHi H0BOJ JUCKYCIHHUMH BHIA€THCS MUTAHHS IIOJA0 MOXKIHBOCTI
3alpOBAPKCHHS ITIOIITOBOTO Ta EJIEKTPOHHOTO TOJIOCYBAaHHS BUOOPIIB Yy
3aKOpAOHHOMY BHOOpPUOMY OKpy3i Ta IPONO3MLIS JOCTPOKOBOTO
TOJIOCYBaHHS B JICHb, IO MEPEIYE JHIO TOJIOCYBAHHS (JIHIO BUOODIB).

Ha mnamy nmymKy, 3ampoBaj)keHHS IOIITOBOTO Ta EJICKTPOHHOTO
TOJIOCYBaHHS BHOOPIIB Y 3aKOPJOHHOMY BHOOPUYOMY OKpY3i MOKE HAJIEKATH
JI0 Kareropii BENMKUX pH3HKiB. [lepmr 3a Bce, MOIITOBE Ta EJIEKTPOHHE
rOJIOCYBaHHs BHMarae e(eKTHBHHMX 3aXOJiB Uil 3a0e3nedeHHs Oe3rneKu
nporiecy. [CHYIOTh MOTEHITHHI 3arpO3H 1010 KOHGIACHIIIHHOCTI, IiTICHOCTI
Ta JOCTYIHOCTI IOJIOCIB, TakKi SIK XaKepChKi aTakH, MaHIiIMyJIsLii 3 rojlocaMu
BUOOpIIiB 200 mipoOka NaHux. ['apaHTyBaTH HaJEKHUI PIBEHb 3aXUCTY Bil
TaKUX 3arpo3 MoOXKe OYTH BHKIHKOM, OCOOJMBO B KOHTEKCTI BHOOpYOTrO
mporecy y micisBoeHHUH nepion. Ilo-apyre, 3a0e3nedeHHs TOCTOBIPHOCTI
TOJIOCIB € KPUTHYHAM acleKToM OyJb-KOro BHOOPYOTO IPOIECY.
VY BHDajgKy IIOIITOBOTO Ta EJIEKTPOHHOTO TOJIOCYBaHHS BAaXKIMBO MaTH
HaiiHI MeTon aBTeHTH(]iKaIil BUOOPIIB i IepeBipKH IXHBOT IICHTUIHOCTI.
e moxe crath mpoOIEMOIO, OCKUIBKH BiJiajeHi METOOH TOJOCYBaHHS
YCKJIaJHIOIOTh TEPEBIPKY JOCTOBIPHOCTI Ta 3amo0iraHHS MOKIHBHM
mraxpaiicteam. [lo-TpeTe, Ipu MOIMTOBOMY Ta €JIEKTPOHHOMY TOJIOCYBaHHI
BUOOPII MOXYTh OYTH BpasjMBi JI0 BIUIMBY 30BHIIIHIX CTOPIH, SIKI MOXKYTb
HaMaraTHcs BIULIMHYTH Ha TXHi BUOOpUi pitieHHs: abo cripoOyBaTH BIUIMHYTH
Ha BHOOpYMi mporiec y mijomy. Lle Moxe 03HauaTH BTpATy HE3aJICKHOCTI
BUOOPIIB Ta MOMJIMBICTh MaHIIyJIIOBaHHSI pe3yJbTaTaMH TI'OJIOCYBaHHs, a
TAKOX € MPSIMHUM MOPYIICHHSM MPUHIUIY TAEMHOTO rosocyBanHs. OKpiM
TOro, BHOOpYI IIpOLECH IOBHHHI OyTH TPO3OPUMH Ta IiJIaBaTHUCS
IPOMaJICBKOMY KOHTpOIII0. [Ipy BUKOpHCTaHHI ITOIITOBOTO Ta E€IEKTPOHHOTO
TOJIOCYBaHHS Yy 3aKOpJOHHOMY BHOOPYOMY OKpYy3l MOXKE BHHUKHYTH
CKJIQIHICTh Yy 3a0e3nedyeHHi HeoOXiTHOTro piBHA mpo3opocTi. ['pomanchki
crioctepiradyi Ta ImoJIiTH4HI PEJCTaBHUKN MOXKYTh MaTH 0OMEXEHHH 10CTyI
JI0 TIPOIIECY TOJIOCYBaHHS, III0 MOJKE MiZipPBaTH A0OBipYy A0 BUOOPUOi CHCTEMH.
Takox, y pa3i MOIITOBOrO Ta €NEKTPOHHOTO TOJIOCYBAHHS B 3aKOPIOHHUX
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BHOOpYMX OKpyrax MO)Ke BUHUKHYTH MpoOiieMa 3a0e3ledeHHs] PiBHOTO
JIOCTYITy IO TOJIOCYBaHHS JJIs BCiX BuOOpmiB. He BCi BUOOPI MOXYTh MaTh
JOCTYTI 10 HeO0OX1THIX TEXHIYHUX 3aC001B a00 MOXKYTh OyTH HEO3HalOMIICH]
3 MpoLeAypaMH TOJOCYBaHHS 3a IONOMOTOI0 MOIITH YH EICKTPOHHHX
cucreM. Lle Moxxe IpU3BECTH O HEPIBHOTO NMPEICTABHULITBA Ta MOPYIICHHS
TIPUHITAITY PIBHOCTI TOJIOCYBAHHS.

OTxe, Xouya IIOLITOBE Ta EJIEKTPOHHE TOJIOCYBaHHS BHOOPILIB Y
3aKOpAOHHOMY BHOOPYOMY OKpY3i Ma€ CBOi IepeBart, BKIIOYArOUH OiIbIIy
3pYYHICTH JUIS BHOOPLIB 1 MOXKJIMBICTH TOJIOCYBaTH 3-3a KOPJOHY, BEJIHUKI
PHU3MKH, TIOB’s3aHI 3 BHIIEIEpepaxOBaHUMH ITiICTABAMHU TOJIOCYBaHHS Yy
3aKOPJIOHHOMY  BHOOPYOMY  OKpy3i, MiJAKPECIIOIOTh  HEOOXITHICTh
pETeNIHOTO aHaji3y Ta OO0EpeXKHOro MiIXoxy A0 iX 3ampoBapKeHHS,
OCKINIBKH cymepedaTh MOJOXeHHsM 4. 1 ctr. 71, u. 1 cr. 76, 4. 1 ct. 103
Koncrurynii Yipainu [2].

[lono MOXIHMBOCTI 3alpOBaKCHHS Ha 3aKOPAOHHUX BHOOPYMX
JOUIBHAIEIX JOCTPOKOBOTO TOJIOCYBAaHHS Yy JI€Hb, IO TIEPEAy€E JIHIO
TOJIOCYBaHHS, IO HAIACTh BUOOPIISIM, sIKi ITIepeOyBaroTh 32 KOPJIOHOM, IIPaBo
MPOTOJIOCYBAaTH Ha BIAMOBIAHMX BHOOpax y cyOoTy abo Hemimo 3a ix
BUOOpOM, TO sK 3a3Ha4yaeThesi B [locraHoBi LlenTpanbpHoi BuOOpUoi KoMicii
«IIpo mpomo3uuii 1100 BAOCKOHAJEHHS 3aKOHOJABCTBA Y KpaiHH,
CIpsSIMOBaHI Ha 3a0€3MCUYCHHS MiArOTOBKU Ta MPOBEJCHHS BHOOPIB Micist
NPUIMHEHHS YW CKacyBaHHS BOEHHOIO CTaHy B  YKpaiHi» Bifj
27.09.2022 poxy Ne 102 — «Takuii BeKkTOp 3MiH 00YMOBJICHUIi, 30KpeMa,
HEOOXIHICTIO 3a0e3IeUeHHS TOJI0CYBaHHS 3HAYHOI KIIBKOCTI BHOOPIIIB, AKi
Ha JIeHb TOJIOCYBaHHA Ha BHOOpax IepedyBaTUMyThb Ha TEPHUTOPIAX
IHO3eMHHUX JIepKaB, OOMEKCHOI KUIBKICTIO 3aKOPIOHHUX BHOOPYHX
IUTEHUIB, TPUOYTTS Ha sIKi TOTpeOye BiJ BUOOPIIIB IEBHUX PECYpCiB Ta 4acy,
0 y MiACYMKY MOJKe 30UTBIINTH 3araibHy SBKY BHOOpIIB Ha BHOOpax 3a
KopaoHom» [3].

Ha Hamy nymKy, 3anpoBa/DKeHHS Ha 3aKOPJOHHUX BUOOPUMX ALTBHHUIISIX
JIOCTPOKOBOT'O T'OJIOCYBaHHS B JIeHb, L0 IEPEIyE JHIO TOJIOCYBaHHs (IHIO
BUOOpIB) a00 B SIKMHCH IHIIWKA JI€Hb € MOPYIICHHSM KOHCTHUTYLIHHHX
NPUIHKCIB, OCKUIBKU 3rimHo 4. 1 ct. 77 Koncruryuii Ykpainu «Yeprosi
BuOopu 110 BepxoBHOi Pamu Ykpainu BinOyBaroThCSl B OCTaHHIO HEIIIIO
JKOBTHSI IT’SITOTO POKY NOBHOBaXKeHb BepxoBHoi Pagu Ykpaiamy», 3rignHo 4. 5
ct. 103 Koncrurynii Ykpaian «Yeprosi Bubopu Ilpesmnenta Ykpainu
MPOBOJATECS B OCTAaHHIO HEIUTIO Oepes3Hsi I'SITOr0 pPOKY IOBHOBAXKEHb
[Ipesnnenta Yxkpainumy.

3ayBa)XXMMO, II0 JIOCTPOKOBE T'OJIOCYBAaHHS Ha 3aKOPAOHHUX BHOOPYMX
JUIBHHLSX B JIEHb, 110 NEPEIye JHIO TOJOCYBAHHS, MOXKE 301JIBIINTH PU3UK
BIUINBY Ha BHOOpH. ICHye MOXIHUBICTB, IIO PE3YyNbTaTH JOCTPOKOBOTO
TOJIOCYBAaHHS MOXXYTh OyTH BHKOPWCTaHI JJISl MaHIMyJSIid Ta BIUIMBY Ha
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OCHOBHE TOJIOCYBaHHS, SIKE BiOyAeThCS HACTYITHOTO JIHS, HACIITKOM YOTO €
MTOPYIICHHS IPUHIINITY CIIPAaBEUTHBOCTI Ta PIBHOIPABHOCTI TOJIOCYBaHHS.

OxpiM TOro, 3ampoOBa/PKCHHS [JOCTPOKOBOTO TOJIOCYBAaHHSI Ha
3aKOPJOHHUX BHOOPYMX IUIBHULAX B JACHB, IO TIIEPEAYE THIO TOJOCYBaHH,
MOKE CTBOPHUTH IEBHE KOJIO MpoOJIeM 3 OE3MeKO0 TaHHX, a TAKOXK MOXKE
YCKIaTHUTH KOHTPOJNb Ta HAIJAA 3a BHOOPYMM TIporecoM. 30HMpaHHA,
30epiranHs Ta nepenada BuUOopuoi iH(popMalil 3 3aKOpAOHY MOXe OyTH
CKJIQJHOIO0 TPOLEAYpPOI0 Ta MiJIBUIIYBAaTH PH3UK BUTOKY KOH]IiIeHIIHHOT
iHpopMarllii, HACHIAKOM YOr0 € CTBOPCHHS MOXIUBOCTCH  Jis
HENpaBOMIPHOTO BIUIMBY Ha BUOOPYHH TpoIec.

Oprani3zaniss 1polecy JJO0CTPOKOBOIO TOJIOCYBaHHS Ha 3aKOPJOHHHX
BHOOPYMX AUIBHUILIX B JICHB, 10 HEPEIYE JTHIO TOJIOCYBaHHS BHUMaraTume
JIONAaTKOBUX peCypciB, 3yCWIb Ta KOOpAMHAWii Ui 3a0e3ledeHHS
TOJIOCYBAaHHS 3a MeXaMH KpaiHH. ICHye pH3UK, IO HE BCi HPOLEAypH Ta
MEXaHI3MH MOXXYTh OyTH Halle)KHUM YHHOM BIPOBADKCHI Ta 3a0e3IecUcHi B
KOPOTKI TEpMiHHW, 3Ha4HA KIUIBKICTh TPOMAansH YKpaiHH Moxe OyTu
HEJOCTaTHRO IMATOTOBJICHA a00 HE MAaTUME MOMJIMBOCTI MpHOYTH Ha
3aKOPJOHHY BHOOpPYY IIIBHULIO Yy BH3HAYCHHH IECHb, IO HPH3BEAE IO
0OMEKEeHHs MpaBa Ha TrOJIOCYBaHHsS THX, XTO Iepe0yBae 3a KOPJOHOM Ta
HEeHaJIeKHOT peaizalii NPUHLIUITY YeCHHUX Ta Hec(habcudikoBaHUX BUOOPIB.

TakuM 4YHMHOM, JOCTPOKOBE TOJIOCYBaHHS HAa 3aKOPJOHHHX BHOOPYMX
JJIBHULSAX B JICHb, IO NEPEAy€ JTHIO TOJIOCYBAaHHS, MEpII 32 BCEe CYNEpednTh
nonokeHHsM 4. 1 ¢t 77, 4. 5 cr. 103 Konctutyiii YkpaiHu Ta mopyiiye
TIPUHIIUIH CTIPAaBEIINBUX, PIBHUX, YeCHUX Ta Hec(aabCch]pikoBaHUX BHOOPIB.
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it € HailypasiMBIIIOIO BEPCTBOIO HACENEHHS, IO MOTpedye 0coOIMBOI
OITIKH Ta MITPUMKH 3 OOKY JeprKaBH. SICKpaBUM CBITYEHHSM I[HOTO CTAJIH MOZIi
TIOB’sI3aHi i3 BTOPTHEHHSM pOCiiichKoi (eepanii Ha yKpaiHChKy TEpUTOpio. 3a
JAHUMH JepKaBHOTO mopraiy «/liTé BilfHI» BiJl MOYaTKy ITOBHOMACIITAOHOL
BilfHM pocii npotu Ykpainu 3arunyno 482 nutueY, nopaneHo 981 mutuny,
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3HHKIO 398 ocib Ta nmenoproBaHo Ha Tepurtopio pd 19392 murmam [10].
3po3yMiNio, MmO TOYHY KUIBKICTH MOCTPaXKOAJHMX [Tl BCTAHOBUTH Hapasi
HEMOXKJIMBO 4epe3 aKTHBHI 0OHOBI Aii Ta THMYacoBY OKyMNalil0 YacTHHH
TepuTopii Ykpaiau. Takoxk SKII0 BECTH MOBY IIPO JACIOPTOBAHHX AITEH, TO IXHS
KUIBKICTB BiIoMa JIMIIE 31 CJIIB arpecopa, TOMy HaBeZeHid 1udpi A0BIpsSTH He
Bapto. [1IBmre 3a Bce, 1110 BOHA Y pa3u OibIIa.

[epmr HiX TOBOPWUTH, NMPO HaliOHAIBHUH NPAaBOBMH 3axXHCT JiTeH B
yMOBax BiiHH, BapTO 3rajaTd Npo MiKHapomHi Hopmu. Tak, 3a HOpMaMu
MDKHaApOJHOTO TIpaBa, HiTH, SIKI 3pOCTAlOTh B YMOBax BilfHM, BU3HAIOTHCS
TaKUMH, IO MOTPEOYIOTH OCOOJNMBOTO 3aXWCTY, apke i dYac BifHHK
BiIOYBalOThCS MOPYIIEHHS MLIJIKOM YCiX TIpaB JWTHHU. 30Kpema,
OTMHSIOTECS TNl 3arpo30I0 MPaBO Ha JXHUTTA, MpaBo OyTH 3 CiM’€0 Ta
rpOMaJIO0, MPAaBO Ha 370POB’s, MPABO HA PO3BUTOK OCOOUCTOCTI, i TAKOK
paBo Ha TypOOTY Ta 3axuct» [1].

Ha nanioHansHOMY piBHI € PO3yMiHHS, IO JUIs JIITEH, SIKi 3pOCTalOTh B
yMOBax BiHM Mae OyTH OCOOJIHMBHU TPAaBOBHH pEXHUM. 3aKOHOIABYHN
IIOYaTOK TaKOTO 3aXMUCTy OyB MOKJIAJEHHH 3 MPUHHATTAM 3aKOHY YKpaiHU
«IIpo comianpHuUit 3axucT miteit BiftHm» Bix 18.11.2004 Ne 2195-1V [2], 3a
sKMM OyJi mepenbaveHi ColianbHI BHIUIATH 0C00aM, BU3HAHHMM SIK JiTH
BilfHU. 3po3yMmilio, o Ieit 3akoH OyB OpieHTOBaHWI Ta mependadaB 3aXUCT
TUX 0ci0, siKi mocTpakaanu Bij Jlpyroi cBiTOBOI BiliHHM, i B mepioa, Koiu
BimOyBamucst BiiicbkoBi mii, Oymm mitemu. ToOTo meil 3akoH HE MiCTHB
MEPCIEKTUBHUX HOPM, 1€ Xoda O TEOpeTHYHO Mepeadadaincs acleKTH
COMIaTBHOTO 3aXKUCTY JITEH ITiJl 9aC MOKINBUX BIHCHKOBHX [iif Ha TepUTOPil
BXKe He3aNnexHoi YkpaiHu. [cHyBanu juie Ha TOH MOMEHT OKpeMi HOPMH Y
3akoni Ykpainu «I[Ipo oxopony nmurumHcTBa» Bix 26 kBiTHs 2001 poky
Ne 2402-111, ne BkasyBammcs pO3°SICHEHHS IO TIOHATh «JIWUTHHA, SKa
MOCTpaK/1aia BHACIIIOK BOEHHUX JIiil Ta 30pOHHUX KOH(]IIKTIBY, «JUTHHA,
sIKa Iepe0yBa€ y CKIIIHUX )KUTTEBUX 00cTaBuHax». Takox y oMy 3aKOHI
nependavangocs HaJaHHsA JITSM 3 BHIIE3a3HAYCHUX MOHITh, INPaB Ha
Oe3oIUIaTHE XapuyBaHHS Yy 3aKIaJax OCBITH Ta JEpikKaBHOI IUIbOBOI
MIATPUMKH JUIsl 3100yTTSI OCBITH Y JEp)KaBHUX Ta KOMYHAJIbHHUX 3aKiajax
oceitu [3]. ToMy mpo icHyBaHHS CHEIiabHUX HOPM IIOJO 3aXUCTY JITEH B
YMOBaxX BOEHHOT'O CTaHy B Hal[lOHaJbHOMY 3aKOHOJIaBCTBI HE Hiuiocs.

Takox mpoOIeMOI0 PO3BUTKY YKPaiHCHKOTO 3aKOHOJIABCTBA y cdepi
3aXMCTy NpaB JUTUHA B YMOBaX BOEHHUX [iii Oyja Ime MOBiIbHA
IMIZIEMEHTAllisl Y HbOTO HOPM MbKHapoaHoro mpasa. Tak, y 2019 pomi
Vkpaina npueaHyerscst g0 Jexiaparii mpo Oesmexy mmkin (Safe Schools
Declaration), sika mana 6 3a0e3meyyBaTd OpraHi3alilo OCBITHBOT CHCTEMH
TaKUM 9YHHOM, 1100 BOHA IOTIOMOTJIA 3aXUCTUTH AITeH Ta MOJIO/b BiJl CMEPTI,
TpaBM Ta €KCILTyaTalii i yac 30poiHIX KOHMIIKTIB. AJIe dKOJHHUX 3aX0IiB
nependadenux mieto Jlexmapariero, 31iiicCHeHO He OyIo, a i TOJO0XKEeHHS He
OyJi iMITJIEeMEHTOBaHI B yKpaiHChKe 3akoHoaaBcTBO [4]. ¥V ceprHi 2021 poky
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Kab6iner MinicTpiB YKpaiHH BCTUTHYB JIMIIIC 3aTBEPIUTH ILIAH 3aX0IiB OO0
ii peamizamii [5].

ToMy cTaH HaliOHAIBEHOTO 3aKOHOAABCTBA HA MOMEHT BTOPIHEHHS POCii
HE MIT BIANOBIZATH THM BHKJIHKaAM, SKI 3TOOM KHJ1aJIa IIOAEHb BIfHA.

Jnst BUpilIeHHs MPaKTUYHUX MpoOseM, sIKi BUHHUKIHM Yy cepi 3aXHucTy
mpaB JiTed B yMOBaxX BiChKOBUX niif, 3akoH Ykpaiam «IIpo oxopomy
JUTUHCTBa» OyJ0 OMOBHEHO HOPMamH, IO BH3HAYAIOTh 3aKOHHHX
MPEACTaBHUKIB [UIA [IiTeH, 3apaxOBaHUX/BIAIITOBAHWX Ha MI0Z000BE
nepeOyBaHHS /IO 3aKiajiB pi3HUX TUOIB, (OPM BIACHOCTI Ta
MiATIOPSIKYBaHHS, BIAIITOBAHAX Y CiM 10 TATPOHATHUX BUXOBATENIB Yy pasi
MEPEMIIICHHS, Y TOMY YHCII 3a KOPJOH 3 METOH CBakyallii mif dJac mil
Ha/I3BIYAIHOTO a00 BOEHHOTO CTaHy B YKpaiHi [3].

Takox Oyno BHeceHo 3MiHu 10 [lopsiaky NMpoBa/pKeHHS AiSUIBHOCTI 3
YCHHOBIJICHHS Ta 3IHCHEHHS HArJsLy 3a JOTPHMAHHSAM IIPaB YCHHOBICHUX
JITeH, 110 BCTAHOBIIOBAaB HOBY NpOLEAYPY YCHHOBJIEHHS JUTHHH,
TUMYACOBO MIepEMIIIeHOI (eBaKyHOBaHOT) 3a MeXi YKpaiHH ITij] 4ac BBEACHHS
Ha TepuTopil YKpaiHu Ha 3BUUaiiHOr0 a00 BOEHHOTO CTaHy [6].

Byno posmupeHo Ta JONOBHEHO HOBHUMH IIOJIOXKEHHSIMH Ilopsmox
MPOBAJPKEHHSI OpraHaMM OIIKW Ta IMIKIyBaHHS IiSUIHOCTI, TOB’s3aHOI i3
3aXHCTOM IIpaB AWTHHH, KU OyB 3aTBepIKeHUH moctaHoBoro Kabinety
Minictpie Ykpainu Big 24 Bepechs 2008 poky Ne 866. Tak, y HbOMy
nepeabadeHo, O y pasi 3arubeni OaTbkiB ab0 IX 3HHUKHEHHS, TUTHHY
BJIAIITOBYIOTH JI0 TPUHOMHOT POIMHHM Ta JUTAYUX OYJMHKIB CIMEHHOTO THITY
Ha 3arajJbHUX IiICTaBaxX 3 NMPHU3HAYCHHSAM BHIUIATH JEPXKAaBHOI COIiaiIbHOI
noriomoru [7].

Pazom 3 TuMm, Oyno BHeceHo 3MiHM a0 3akoHy Ykpainu «IIpo
3a0e3neueHHs TpaB i CBOOOJI BHYTPINIHBO IEPEMIMICHUX OCI0», SIKIMH
BU3HAYCHO BUILIATY (HIHAHCOBOI MIATPUMKH POAMHAM, IO 3MYILEHi Oyiu
MIEPEMICTHTHUCS. 31 CBOTO OCHOBHOTO MICISI HPOXKUBaHHA Ta (piHAHCOBOT
JIOTTIOMOTH JIIThbMH, IO TIEPeMiCcTHIIMCS 0e3 CynpoBoay OaThkiB [8].

Takox paIHMKOM—YIIOBHOBaXXE€HOIO [JlaBM aepkaBW iHiLifoBaHO Ta
peanizoBano Odicom Ilpesumenta cmibHo 3 dursunm dormom OOH
(FIOHICE®) Tta  MiHiCTepCTBOM  COMWIaJdbHOI  TONITHKH  YKpaiHu
3arajbHOHAIIOHAJBHY Mporpamy «J{uTrHa He camay, B MexkKax sIKOi CTBOPEHO
yar-00T y Tenerpami, 3a JONOMOTOI0 SKOTO MOJKHa 3alpOIOHyBaTH
MPUXKUCTOK JUTHHI, MMOBIIOMHUTH HPO 3ary0jeHy abo 3HaiIeHy CaMOTHIO
JUTUHY, HagaTd iHQopMamilo Nmpo MDKHApOJHI OpraHisarii, siKki TOTOBI
MPUXUCTUTH YKPATHCHKUX AiTeit [9].

Ha nopraini «/lis» HagaeTbcst MOKIIMBICTD MOJIATH 3asiBY PO B3STTS HA
00JiK KaHAWIATIB B yCHHOBIIOBaYi. JIJis1 IIbOTO HEOOXiTHO 0OpaTH OHJIAMH-
HoCIyry «YCHHOBIICHHS: peecTpallis kanauaaTom» [9].

OxpiM TOTO, 3MIHCHIOETHCS PSIT 3aX0/IB 3 3a0€3MeUeHHs YMOB JUIS TOTO,
o0 yKpalHCBKi JiTH MOTJM 3700yBaTH OCBITY B yMOBax BiliHH, a B yCiX
TiKax BIaJAW BiJl HAI[IOHAJBLHOTO JIO MICIIEBOTO piBHS CTBOPEHi a0o
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cTBOpIOIOThCsl KoopauHaniiini mrabu, poboui rpymu Ta iHII MiKBizoM4i
OpraHy, SKi MOKJIMKaHi 3A1iCHIOBAaTH pepopMyBaHHS 3aKOHOIABCTBA Y cdepi
3aXHCTY MPaB JiTe B yMOBaX BOEHHOTO CTaHy.

Takum 4rHOM, HA CydaCHOMY €Tall yKpalHChKe 3aKOHOJABCTBO y cdepi
3aXMCTYy MpaB AiTeil B yMOBaxX BOEHHOTO CTaHy, repedyBae y AMHAMIYHOMY
po3BuTKy. [IpoTe epeKTHBHICTS HOTO BIOCKOHAJICHHS Hapa3i 3aJIe)KUTh Bif
Oaratbox (akropiB. Ilepmmii — e HasBHICTP THMYacOBO OKYHNOBaHHX
tepuropiii. IIpobGreMoro TyT €, Te, IO JKOTHOTO 3aKOHHOTO BIUIMBY Ha IIi
TepuTopii 3MIHCHUTH HEMOXJIHMBO, TaK K 1 OTpPUMAaTu JOCTOBIpHY
iHpOpMaLio Mpo MoTpedu AiTeH, sIKi TaM MPOKUBAIOTH, TA BIACTEKUTH IXHE
nepeOyBaHHs Ta CTaH NMPOXXHBaHHA. ToOTO, MPONUCATH 3aKOHO/ABYO ILIAH
3axXO[IiB OO JiTeH, SIKi MPOKUBAIOTH HA OKYTIOBAHUX TEPUTOPISX MOKIIHBO,
MPOTE BTIJIMTH HOTrO B JKUTTS Hapasi He BaacThes. Jpyruit dakrop — 1e
nedinut (inaHcyBaHHS. Peamizaris mporpaM mojo 3axucCTy MpaB IiTeH B
YMOBax BiliHU OTpedye HaIeKHOTO GiHaHCYBaHHs, sIKe Hapasi 3a0e31neYnTi
i3 nmepxaBHOrO OIOJDKETYy TeX Baxkko. Takok Ha Hamly AyMKy, OyJIo
JIOPCYHHM PO3POOUTH 3aKOHOTMPOEKT, SIKHI MMOETHYBaB y cO0i BCi OCHOBHI
HOpPMH, TIOB’s3aHi i3 3aXHUCTOM JiTeil B ymoBax BiifHH. lle 6 mamo 3mory
OHOBHMTH HOPMAaTHBHY 0a3y 3 IIbOTO IHTAaHHS, CKOPOTHTH BEIUKHH 00CAT
HOPMAaTHBHUX aKTiB, sIKi Hapa3i BUKOPUCTOBYIOTHCS, & TAKOX 3 BpaxyBaHHIM
HOBUX BUKJIUKIB, 3a3HAUYUTH HOBI ITOJIO)KEHHS.
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PROTECTION OF HUMAN RIGHTS IN THE PRACTICE
OF MUNICIPAL ADMINISTRATION OF FOREIGN COUNTRIES

3AXHCT IMPAB JIIOJUHHU B TIPAKTHUII MYHIINHUITAJIBHOI'O
VIPABJITHHS 3APYBIKHUX KPATH

Bocharova N. V. Bouaposa H. B.
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Professor at the Department of Law npogecop rkaghedpu npasa
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MicnieBe camMOBpsIyBaHHA Mae pi3HI GopMmu Ta (QYHKIIT 3aJ€KHO Bij
KOHCTUTYIIITHOT Ta IIPaBOBOI CUCTEM BiIMOBIMHOI AepxaBu. OIHIEIO 3 HOTO
BOXJIMBUX (PYHKIIH B OCTaHHI POKH € HaJaHHS YNPaBJIIHCHKHUX MOCIYT, SKi
BIJMIOBIZIAIOTh MICIICBMM MOTpebaM Ta MpiOpUTETaM, OB’ SI3aHUM 3
peanizali€lo mpaB JIOJUHA Ha MiCHEBOMY piBHI. Xoua OCHOBHa
BIJIMIOBIZAJIbHICTh 32 CHIPHSIHHS Ta 3aXHCT MPaB JIIOJUHH MMOKIAJA€ThCS Ha
HalliOHAIBHI yps/W, NPOCYBAaHHS KyJIbTypH MpaB JIIOAWHA B MICIEBHX
OpraHax Biflirpa€ >KUTTEBO BaXJIMBY POJIb Y CIIPUSHHI ITOBa3i Ta peaizarii
NpaB JIFOMHU B CYCIUIBCTBI.

BypxnuBi nponiecn ypOaHizanii y cBiTI HOpOJUKYBaIH BUKIUKH y cdepi
comnianbHOI 3ryproBaHocTi. IloTpiben O0yB TUCKypC, AKHi 00’ €THY€E MICBKUX
XWUTENB 1 (opMye CHOUIBHY CHCTEMY OpIEHTHPIB, U1 CYyCIUIBHOTO
icHyBaHHS. 3 ypOaHi3alli€lo TakoXX BigOyBasiocs yTBEpIKEHHS aBTOHOMII
MICT Ta MICBKOi 1IGHTUYHOCTI, KOJIM MEIIKaHIll BiguyBamu cebe OimbIi
NpUB’sI3aHUMH IO CBOrO MicTa, HDK 10 camoi Hamii. Ile 30irmocs 3
rio0anbHOI0 TeH eHI e 80-X POKIB CTOCOBHO JELEHTpaNi3alil ypsIoBUX
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MIOBHOBa)XKEHb (TI€pefaBaHHs 1X MICIIEBUM oOpraHam Biaiu). barato 3 mux
MIOBHOBA)XKEHb CTOCYIOThCS Cdep, y SIKMX IpaBa JIIOAWHH MOXYTh OyTH
peaiizoBani a0 mopyIeHi: 6e3eKa, OCBiTa, 0XOpOHa 3/I0POB’ s, TpaiBeci.

OnHUM 13 3HAYHUX SIBHI OCTAHHIX JIECATHIITH Y chepi MyHIINIAIBHOTO
YIpaBJIiHHS CTaja MOsBa Y CBITOBOMY MacIITadi MICT, SIKi OTOJIOCHIH cebe
IIpaBo3aXxHCHUKaMH, a00 Mictamu npaB mroanHu (Human Rights Cities). Ha
omnaifH-latopmi The Human Rights Cities Network, ska 00’enHye
MIPEACTABHUKIB TAKUX MICT, BU3HAYEHO, III0 BOHN «IPEACTABILIIOTE KOMaHIY
OIHOIYMIIB, sKi BH3HAIOTh JKUTTEBO B@XIMBY POJNb MICT y 3aXHMCTi,
320XOYCHHI Ta BTUICHH] paB JroauHm» [1].

Micra € inealbHO BIANPABHOK TOYKOKO JULS 3MiLHEHHSI TIOBAr 110 [paB
JIFOJIMHH IUISIXOM PO3POOKH MOJIITHYHUX PAMOK JIJIS CIIPSIMYBaHHS PO3BUTKY
rpoMaji, 3aCHOBAaHMX Ha IpaBax JIOIWHH, Lle 1ae moasM MOXKITHBICTh 3HATH
Ta BiZICTOIOBAaTH CBOI IIpaBa, a TAKOX TPUTATYBATH 110 BIJNIOBiAATBHOCTI THX,
XTO Tmopymye ix. Micra, mo 3aliMaroTbCs TNpaBaMH JIOJWHH, CTalll
TOHepaMH «JIOKaTTi3allii» Mpas MOAMHE. BoHM CTBOpHIM CTPYKTYpH Ta
IHCTPYMEHTH JIJIsl IPOCYBaHHS NPaB JIOAWHHU, BUKOPUCTOBYBAIH MiJIXi, 10
I'PYHTYETBCS Ha TIpaBax JIOJMHY, Y IIaHYBaHHI Ta PO3BUTKY, 3aCTOCOBYBAJIN
METOJIOJIOTIi Y4acTi Ta CTBOPIOBAIN MEXaHI3MH 3aXUCTY MPaB JIIOJANHH.

[Mepnm €BpONEHCHKUM MICTOM, sike O(DILIfHO MPUIUHSIIO cTaTyc MicTa
paB MoauHH, OyB aBcTpifickkuii ['pa, xe B moromy 2001 p. MyHInHmaneHa
pama mpwitHsna [exnapayito npaé arodunu. Y THOMY IOKyMeHTI Panma
3000B’s13a51aCsT BUSIBUTH TIPOTAJIMHU Y 3aXHUCTI MPaB JIFOAWHHY, 1HGOPMYyBaTH
TPOMa/ISH IIPO iXHi IpaBa, a TAKOX BPaXOBYBATH MTPaBa JIIOJMHH Y CBOIX JIisX.

OmHMM 13 TIepHmIMX €BPONEHCHKHX MICT, JI¢ TpaBa JIOAWHU CTajH
YACTHHOK MYHIIUIAIBHOI TOiTHKH, Oyna bapcenona. Tyt 3acHOBaHO
rocajly yrmoBHOBa)KEHOTO 3 IPOMaJSHCHKHX IPaB, a Mi3Hile JlenapraMeHT
rpoMajisHCbKUX TpaB bapcenonu. IHiniaTuBy Oyno peasni3oBaHO Jjisl TOTO,
00 MOJONaTH HACHIAKM «HOBUX» XBWJIb Mirpaiii i 3pocratouy pacoBy,
€THIYHY Ta PeNiriiiHy pi3HOMaHITHICTh y MicTi. Bylio cTBOpeHO HU3KY CiTy kO,
TaKuX K YTIPaBJIiHHS 3 TUTaHb HEJUCKPUMiHAaNLii Ta YIIPaBIiHHS y CIIpaBax
peuiriii [2].

Cepen Kpammx €BpONEHCHKHUX MPAKTHK IPAaBO3AXMCHUX MICT, KpiM
I'pamy i bapcenonu, Bu3Ha4eHi:

* Binens (ABctpisn) : Xapmis micma Bious «®Dopmyemo mainbymmue
pazom» (2012) ta «Bidencvka dexnapayis» npo micto npas (2014), 3Bitu Ta
pobota Bidercvkozo ogicy 3 npas modunu, 30KpeMa o0 MUTaHb TeHICPHOT
PIBHOCTI, iHTETpalii Ta MPOBEACHHSI MOHITOPHUHTY Pi3HOMAaHITHOCTI.

* Y1pext (HmepnaH,uM) Micyesa Koafm;m 3 npag AouUHU 8 Ympexmi
BIIPOBAKY€ IIJXIJ KEPIBHUITBA MICTa, SIKUI nepedadae yqacTh KUTEIB,
0i3HeCy Ta TPOMAaISIHCHKOTO CYCIIJIBCTBA Y 3aXMCTI NpaB, a TakoXX HOBI
imimiaTuBy, Taki sk miatrdopma «denkmee.utrecht» mis nugposoi yuacri.

» Hiopubepr (Himeuumna): mistmeHicTs Oghicy 3 npas noounu, mnobpe
HaJIaro/KeHa OCBiTa 3 IpaB JIIOJMHU.

* Zameu0oypr (ABcTpis); Aumuouckpuminayitinuii ogic 3anvybypea Ta
Jopaguuii opran «Kpyeauti cmin 3 npag mioouHu» .
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* Banencis (Icnanis): Pauxosa npoepama Banencii 3 numanv immicpayii
ma mixckynomyproeo cninkysanns (2019-2022), nisneHicTs Ynpaeninus 3
nUMAaHb HeOUCKPUMIHAYIT Ma 3/104UHI8 HA [PYHMI HeHagucmi Ta HaBYaHHS
MICBKOTO MEPCOHANY 3 MPAaB JIIOJMHHU.

* MignenOypr (Higepmanam): cnpusHHS TpaBaM JIIOJHHHA Ta OCBITI B
raiy3i npas JIOAUHU uepe3 [Ipemito yomupsbox c80000.

Jyan (IBeuis): [Ipoepama coyianvroi cmitikocmi Jlynoa (2020-
2030 pp.), sxa mepexbadae aHai3 CHUTyamii B Taiy3i MpaB JIOAWHA Ta
TPOMAaJICBKOTO 3/I0POB’S SIK OCHOBHU JUIsi pOOOTH MICTa 3 IIpaB JIIOIWHH, a
Takoxk [lnan 6bopomvbOu 3 Ouckpuminayicio ma snosxcusanHamu Ha 2020—
2021 pp.

* Typun (Itanis): crae « Cmoauyero npag i bopomvou 3 pacusmom» y €C
(2021), mie wiceka cumyx6a JII'BT, BHOpoBamKyeThCS —IIigBUIIECHHS
0013HAHOCTI, IHCTPYMEHTH Ta PECYPCH IIOJ0 PIBHOCTI Ta HEAUCKPUMIHAIII,
Taki Ak Kepieni npunyunu MidcKyIbmypHo2o cniikyéanns ma ydacmi abo
MOCIOHMK 13 OOPOTHOM 3 HACHIIBCTBOM IUIS anMiHicTparil MicTa Ta mpoBiHIil
PO HACWJILCTBO HaJl )KIHKaMHU.

JlemokpaTHaHuit TMOTEHLANl PyXy MICT [paB JIOAMHU 6yB BU3HAHUI Ha
iHcTUTYHiHOMY piBHI B €C, ITpo 110 CBIYUTH CIIeliajbHUII 3BIT ATEHTCTBA
E€sporneiickkoro Coro3y 3 ¢yHaamMeHTanpbHuX mpaB jroguau ( European
Union Fundamental Rights Agency (FRA) «Micma npas nmioounu ¢ €C:
PAaMKU 0151 3MIYHeHHsl npas Ha micyesomy pieni» [3].

Y HacraHoBax €C BU3HAYEHI CTPYKTYPH, MEXaHI3MHU Ta MPOLEIYPH, SIKi
JONOMAararoTh IHTETPYBAaTH IIpaBa JIOJUHM B MOBCSIKACHHY poOOTYy
MYHIIUIATITETIB, a caMe:

— OpUAHATHA JCKJIapallito, M0 MATBEPAUTH BiJJIaHICTh MicTa MpaBam
JIFOJTUHH,

— TPHU3HAYUTH BUOOPHOTO MPE/ICTABHUKA 3 MPAB JIFOJANHH,

— cTBOpHUTH 0dic abo BIAJIII 3 PAB JIIOJMHU Y MYyHIIUITAIITETI,

— CTBOPHTH KOHCYJIbTaTHBHY Pajty yqaCTi 3 TIPaB JIIO/IHHA,

— CTBOPHUTH aHTI/I,IlI/ICKpI/IMlHaLlH/IHI/II/I odic abo MicueBoro oMoyscMeHa,

— TNPaKTUKyBATH IOPIYHAIL 3BIT PO JOTPUMAHHS TIPAB JIOIUHH B MICTi,

— CHIBNpAIOBATH Ta PpO3BMBAaTH NAapTHEPCTBO 3 HALliOHAIBHUMH,
€BPOIEHCHKUMH Ta MI>KHAPOJHUMH TIPABO3aXUCHUMH OpPraHaMH.

PexoMeHi0BaHI 1HCTPYMEHTH, METOAM Ta PECYpCH il MiATPUMKH
MpaBO3aXxHUCHOT pOOOTH y MicTax nepeadayaroTh:

— BKJIIOYATH NpaBa JIOJUHU B POOOTY Ta NisUIbHICTH MiCTa,

— 3aCTOCOBYBATH IIPAaBO3aXUCHUH IMiIXiJ 0 DisTEHOCTI MicTa,

PO3BHBaliTE 3HAHHS Yepe3 TPEHIHTU Ta OCBITY 3 NPaB JIFOAWHH,

— BpaxoByiiTe TIpaBa JIIOAMHM B IIpolecax OIO/DKETYBaHHA Ta
3aKyTiBeb,

— po3po0UTH Ta peani3yBaTH MiCIIEBHA IIaH il 3 IPpaB JIOUHH,

— TEepeBipHUTH BiMOBIAHICTh MICIIEBUX pillleHb MPaBaM JIFOANHH,

— MiABUIICHHS 0013HAHOCTI JIFOEH Mpo TpaBa JIOIUHH,

TPAHCHAIIOHAJIFHO CIIBIPALIOBATH Ta CIIPHAWTH PiBHOMY OOMiHYy Ta
B3a€EMHOMY HABYAHHIO [IPaB JIIOJMHK MiXk MicTamu [4].
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Hasenenuit MaTepin CBIIYMTh, IO y CBITOBIH NPaKTUIL C(bOpMyBaBCﬂ
HOBUH KOHLCNTYalbHUH IMIAXiA A0 NMPaBO3axucHOi AisnbHOCTL. CyTh HOro
TOJISIrae y MEPeHEeCeH] 3aXKUCTy NpaB JIOAMHY HA MicLeBUH piBeHb. Takum
YMHOM 3a0e3Me4YeHHs NpaB JIOJUHA CTa€ YACTUHOK MYHIIMIAILHOT
momiTuku. lle# mocBim Mae OyTH BIPOBaKCHHH TP TIPOBEACHHI
JereHTpatizamii i peopMu MyHIIHUIIAIEHOTO YIIPAaBIiHHS B YKpaiHi.
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JroIUHU. Binrozi, He3BaXkarouu Ha AMCKYCii MK BYSHUMH 3 IPUBOJY CBOET
OOIPYHTOBAHOCTI, BiH 3JIUINIABCS CTA01TLHUM.

BonHouac, Ha cydacHOMy eTalli, MaroYd Ha yBasi 3aBEpIICHHS IEepIIol
yBepTi XX| CTONITTS, cnocTepiraeThes TEHACHIIS HOr0 KOHIENTYalbHOTO
oHOBIeHH:. ChOTO/IHI HE TUTBKU BEAYTHCS TUCKYCii, a i MPUAMAIOTHCS HOBI
3aKOHH, Hacammepen B €BpomeiickkoMy CoOIo3i, fKi ICTOTHO 3MiHIOIOTH
apxXiTeKTypy IpaB JIOAWHH, 30KpEMa 32 PaXyHOK TaK 3BaHHX IIU(PPOBUX IIPaB
JFOJTUHU.

TenneHuiss OHOBJEHHS 3yMOBJEHA aJaNTalli€l0 MpaB JIOAWHU B
00’€KTUBHOMY PO3YMIHHI JI0 Cy4acHMX YMOB, SKi BiJJ3HAYAIOTHCS IOSIBOIO
indopmariiiHoro cycniiscTBa. IIpaBa mroquHKM B CyO’€KTMBHOMY PO3YMiHHI
CTUKAIOTHCS 3 BUKJIMKaMHM aBTOMAaTH30BaHUX CHUCTEM 300py JaHMX, JUIS SKUX
3aKOHOZaBYi OOMEKEHHS 100 3a00POHEHOTO MOXKYTh HE MaTH KOIHOTO CEHCY.

VY 3B’s3Ky 3 THM, IO OU(GPOBA PEBONIOUIS TOKOPIHHO 3MIiHMIA JKUTTS
JFOJICH, HalllapyBaBILKCh B ICTOPUYHII IIEPCHIEKTHBI Ha TTOTIEPEIHIH Iporpec,
3yMoBJieHU BuHaineHHsM EOM Ta cTBOpeHHsSM IHTEepHETY, BUHMKAIOTh
KOH(IIIKTH MK iH)OPMAIIIHHO 0E3MEKOK 0COOH Ta 30epiraHHsIM BEIUKHUX
MacHUBIB MEPCOHANBHUX JIAHUX K NOOIYHOro e(eKTy BiJ (QpyHKIIOHYBaHHS
Cy4acHHX iHQOPMALiHHIX CUCTEM.

OCHOBOIIOJIOXKHI JIIOJICEKI CBOOOAM TIepeOyBaloTh B MpOLECi CBOET
TpaHchopMarii, Hacammepea depe3 HeoOXiTHICTh 3a0e3MmednTi CBOOOIy B
MIUPOKOMY PO3yMiHHI TIpH BHUKOPUCTaHHI ImppoBux TexHomoriii. Hosi
rapaHTii s JTIOAWHW ITO3HAYAIOTBCS TEPMIHOM «HH(POBI IpaBay, M0
POBIIISAIAETHCSI BUSHUMH B KOHTEKCTI YETBEPTOTO TIOKOJIIHHS TPaB JIFOANHH.
3MiCT HMOHATTS, SK 1 Mepesik MU(POBHUX MPaB IO IIHOTO YacCy € MPEIMETOM
HAayKOBHUX JIUCKYCIH.

PazoM 3 THM, [OCBiJI OKPEMHX €BPOINEHCHKUX JEpiKaB IOKasye, IO
ICHYBaHHs IIU(POBHX PAB JIIOANHU € BKe (HaKTOM, SIKHH MiATBEPAXKYEThCS Ha
3aKOHOJIaBYOMY piBHI (Hampukian, Opraniunuii 3akon Icmanii 3/2018 mpo
3aXHMCT MEePCOHATFHUX JAHUX 1 TapaHTii nu(poBux mpas Bix 5 rpyans 2018 p.)
Ta 'y CyOBili IPaKTHII, 30KpeMa MO0 MpaBa Ha 3a0yTTs, 3TiHO 3 IKUM KOXKHA
JIFOJTITHA MO>KE BUMAaraTy BUIAJICHHS 1H(popMaIlii Ipo Hei 31 3araJbHOTO TOCTYITY
3a JIOTIOMOTOIO MOIIYKOBHX cucteM. IIpaBo Ha moctyn no IHrephery, sika €
KIIIOUYOBUM cepell HU(POBUX, BU3HAHO OCHOBOIIOJIOKHUM HPAaBOM JIFOJMHU
KoHcrutyuiitHoto paroro @panuii e B 2009 p.

Po3yminHs cyTi nudpoBUX MpaB € BaXKJIUBHM JUISi PO3BUTKY MPaBOBOI
cucTeMd YKpaiHH, B OCHOBI SIKOI JI)KUTh KOHCTUTYIIiHA OXOpOHa TMpaB
moauHU. Pi3HI migxonu no nudpoBUX MpaB, sSKi MepeOyBaIOTh B CIIEKTPI Bif
BUJIJIGHHSI OKpeMOi KaTeropii HOBHX IpaB /IO OHOBJICHHS CTapHX MpaB,
00’elHy€e CHHXpOHi3alis 3 HU(PPOBUMH TEXHOJOTISIMH Ta JOCTYIIOM JIO
Iarepuery. nst Toro, mo® IpeacTaBUTH ILIIOpPali3M PO3YMiHb, MOXXEMO
HABECTH BH3HAUECHHS, 3alpPONOHOBAHI YKPaiHCBKMMH BUEHMMH IiCIA
nmoyatky mangemii COVID-19, 3 miporo crexrpy:

- «OKpeMa KOropTa IpaB JIIOAMHH, 10 TIOB’sI3aHi 3 pearizalieto pi3HOTo
POAy MOXJIMBOCTEH y Mepexi [HTepHeT Ta 6a3yloThCsi Ha MPOrPECUBHOMY
PO3BUTKY iH(pOpMaLiiiHO-KOMYHIKaiHHUX TexHojorii» [1, ¢. 135];
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- «HOBa caMOCTil{Ha rpyIia Ipas JIFOAWHH, 10 OE3M0CePe/IHbO MOB’ A3aH1
3 BUKOPHUCTAHHSIM IM(POBUX TEXHOJOTIH 3a JOMOMOTOI0 EJIEKTPOHHHUX
MIPUCTPOIB Ta 3/1iHCHIOIOThCS B Mepexi IurtepHer [2, c. 103].

BonmHouac, BBakaemMo, IO B JOCHDKEHHSAX mpo IMdpoBi mnpasa
OXOIUICHO Pi3HI BHOM CcBOOOX. 3 omHOro OOKy, MOBa #me mpo Ti cami
HEBiI €MHI TIpaBa JIOAWHHU, OOOpe BiAOMI 3aBASKH APYrOMY pO3ILITY
Konctutynii Vkpainu ta 3aranpHii nexnmapamii mpaB JTonuHu (IpaBo Ha
y4acTh B YIPaBIiHHI Aep>KaBHUMH CIIpaBaMH, MPaBO Ha OCBITy, NMpaBO Ha
cBoOOAYy IyMKH 1 cioBa Tomo). 3aBasku Hu(poBi3alii 3’sSBHINCH HOBI
MOXKJIMBOCTI Ta TIEPELIKOAN IS IXHBOI peatizarii.

3 iHmoro 00Ky, cepex IM(POBHUX IpaB Ha3MBAIOTh TaKi, K NpaBoO OyTH
3a0yTHM 4 mpaBo Ha HuppoBy cMepTs [4, ¢. 90-101; 5, c. 332]. Bigznauumo,
1o kopmoparist Google Takox crpuse IXHbOMY yCTaJICHHIO, cHOPMYBaBIITH
Y CBOIX IOJITHKaxX MPaBO KOPUCTyBa4ya BUAAIATH OOJIKOBHUII 3amuc Ta Horo
TIepCOHANbHI JaHi. 3B 430K mpaBa OyTH 3a0yTHM Ta Ha MUPPOBY CMEpPTH 3
po3ainioM 2 He € TaKuM OYCBHIHMM, IO JIO3BOJISIE TOBOPHUTH IIPO HUX B
IHIIOMY KOHTEKCTi, HXK PO «olu(poBaHi» TpaaulliliHi Mpasa.

OxpemMO BapTO BWAUIMTH IPaBO HA JOCTyN A0 [HTepHery, 1o 3aiiMace
ocobmuBe 3HaueHHs cepen nuppoBuX. BimHOMICHHS 10 BOTO MpaBa Ha
3arajibHOJICPKABHOMY DiBHI 3aJIC)KUTh BiJ] TOT0, HACKUIBKH JICMOKPATHYHUM
MTO3UIIOHYE ceOe BIaTHIHA PEIKIM.

IHme nuTaHHsA — B SIKUI CIIOCIO MPHCTOCYBATH NPABO SIK CHCTEMY HOPM
710 IHHOBAIIN — 3aJEKUTh K BiJ POYMIHHs CyTi IH(POBHX MpaB, TaK i
IOPHIMYHAX MEXaHI3MiB iX 3akpimieHHs. BixsHauaeTscst 1Ba crocodu
3a0e3neueHHs] peryIioBaHHs U(POBUX MpaB Ha BHYTPIIIHBOAEPKABHOMY
piBHi: (<KOHCTI/ITyaJ'Ii3aL[i$I mudpoBUX  mpaB»  Ta «uI/I(prBlSaulsl
KOHCTUTYLIHHKX npaB». CyTh [IEPIIOTrO MOJISTa€ B TOMY, IO 0 KOHCTHTY L
BHOCSITBCSl 3MIiHH, SIKI CTOCYIOThCS 3aKpiIUIeHHS UU(POBUX mpaB. [HIwmiA
miaxia mepeadadae HE3MIHHICTH OCHOBHOTO 3aKOHY, HATOMICTh 3MiCT
QpoBUX NpaB KOHKPETU3YETHCS SK Ha MiJICTAaBI CyZ0BOI NMPAKTUKH, TaK i
BHACNIJIOK MPUHHATTS MPOQITBHOTO 3aKOHOMABCTBA, a TAaKOX 3IIHCHEHHS
odimiitHoro TITyMaueHHs [ 3, c. 60].

[MutaHHg NiABMINEHHS CTaHIApTIB 3aXHCTy IpaB JIIOAWHM MAlOTh i
MDKHApOJHUN KOHTEKCT, a/ke OOYMOBJICHI IMBLTI3aLifHUM PO3BUTKOM
YChOTO JIIOJCTBA, SIKMH TIPOSBISETHCS CHEpIy B HAMOLIbII PO3BHHEHHX
JiepKaBax 3 NPOTPECHMBHUMHU IPaBOBMMH CHUCTeMaMH. PasoM 3 THM, y
BUNaAKy UM(POBHX IIpaB, HacamIlepes NpaBa Ha JOCTyN 0 IHTepHery,
KOHCEHCYC MOXKe i He OyTH JIOCATHYTHIA.

Junema mono npupoau HU(POBUX IMpaB IOJISITAE y TOMY, Y BOHHU
SIBIISIFOTH COOOI0 HOBY KaTEropilo Mpas, 4u € Cy4acHUMH 3acobamu peaizanii
npaB 3 TPaAWLIHHUX Kareropii. Pazom 3 tum, mm¢poBi npaBa MOXyTb i
JIOTIOBHIOBATH OCHOBOIIOJIOXKHUII MEepeltik 1paB, BOJHOYAC, HE YTBOPIOBATH
OKpeMy KaTeropito.

i xoHUemi{ € HE TUIIe TEOPSTHIHUMH MOJIEIISIMH, SIKi BUBUAIOTHCS HA
CTOpiHKaxX HAYKOBUX ITyOJiKaIliif, a i MalOTh BaXJIUBI MIPAKTUYHI HACIIIKH.
Bin Toro, sxka 3 HuX Oyle MiATPHUMAHOKO IOJITHYHOK EIITOI0, 3aJICKUTh
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3MICT 3aKOHO/IaBCTBa B Maiil0yTHHOMY. A 3aKOHOAABCTBO (POPMYE MOJITUKY
JIep’)kaB — MPOTOJIOIICHHST HOBOTO IIpaBa BHUMarae 3a0e3leueHHs IHoro
peaizaii.

Jlitepartypa:

1. Homnormy T. OcobmmBOCTI IPaBOBOT MPHUPOIN MU(PPOBUX TPAB JIFOANHU.
Yaconuc Kuiscokoeo ynieepcumemy npasa.2021. Ne 1. C. 135-140.

2. Simaenko T., Miceko M. Po3BuTok nm¢poBux mpaB B YKpaiHi.
IOpuouunuii sichux. 2022. Ne4 (65). C. 101-106.

3. Bparactok O., Menrtyx H. IlonstTs Ta knacudikauist 1uppoBHUX 1Ipas B
VYxpaiHi. FOpuduunuii nayrkosuil enexkmpornnutl xcypran. 2021. Ne 10. C. 58-61.

4. Cyxoponbcekuii I1. IlpaBo Oytu 3a0yTMM y mpaBoBii cucTeMi
€Bporeiichkoro Coro3y: pearii, mnpoOmemMu Ta mnepcuekTuBd. Hayxka
MDKHAapOZHOTO TpaBa Ha pyOexi cTomiTe. TeHHEHIHI pO3BHTKY Ta
TpaHcopMallii: crieniatbHe BUAaHHA HayKoBux crarei. JIpeis: JIHY imeni
IBana ®panka, 2016.

5. XaycroBa M. [lepxaBHa mojiThka B cdepi MpaB JIOJUHU B €HOXY
mudpoBux  TpaHcopmauid.  Haykoeuii  gichux  Yoceopoocvkoeo
Hayionanvhozo yuisepcumemy. 2022. Ne 69. C. 328-333.

DOl

THE RIGHT TO LIFE AS A FUNDAMENTAL
CONSTITUTIONAL RIGHT

IIPABO HA KUTTA AK OCHOBOIIOJIOKHE ITPABO,
IF'APAHTOBAHE KOHCTUTYIIEIO

Horduna Ye. A. Topayna €. A.
Student of the Law Faculty CMyOeHmKa 1PUOUIHO20 (aKyibmenty
Yuriy Fedkovych Chernivtsi YepHigeybkull HAYIOHATbHULL
National University yHisepcumem imeni FOpis @edvkosuua
Chernivtsi, Ukraine M. Yepnisyi, Yxpaina

BiTun3HsIHE 3aKOHOJABCTBO BHM3HAYAE IIOJUHY, ii KHUTTA, 30POB’S,
YecTh, TiAHICTh SK HAWBHILY COIiaIbHY WiHHICTB. Y TOH Hac, K XHUTTA €
OioyoriyHOI0 KaTeropicro, Cy0’€KTUBHE MPaBO OCOOM Ha IKUTTS MOXKHA
po3rasgaTk  SK  Karteropito comiambHy. Ile mocuTh ckimamHUR  Ta
OaraToQyHKIIIOHAJTHHUM 1HCTUTYT, 3aXHCT SKOTO 3abe3meueHuil Ha
HalliOHAIPHOMY Ta MDKHapoJHOMy piBHi. Pomb mpaBa Ha KHUTTA
OesrocepesHbO  TIOB’A3aHA 3  PO3BUTKOM  CYCHIJIbCTBA,  JEPIKaBH,
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MIPaBOCBIOMOCTI TPOMaJISAH Ta iX B3aeMONOBaru. Baxko He MOTOANUTHCE, L0
IIPaBO HA JKUTTSA € BaKJIMBUM Ta HABITh NPIOPUTETHHM, B TOH K€ Hac
BIJICYTHIH €IMHNH HAYKOBHH MiAXiM MO0 JOCTIHKEHHS JAHOTO ()eHOMEHA.
3 orAny Ha Iie, MM BB)XA€EMO aKTYaJIIbHUM PO3IJIAHYTH JETANBHINIE JaHy
poOIeMaTHKY.

IIpaBo mromMHM Ha JKUTTSA JOCHIIKYBaJoCh OaraTbMa BYCHHUMH-
npaBHukamu. Cepen HUX BapTO BIJ3HAYMTH TaKUX HAYKOBIIB, SK
B.B. Koxan, S.I1. Ky3smenko, O.0. [Tynna, B.M. Cnoma, JI.M. [llebanir ta
0araTboX IHIIKX.

[IpaBo JTIOAMHM Ha JKUTTS 3HAWIIO CBOE 3aKpilUIeHHS Yy 3araibHii
neknapanii npaB moauHu 1948 p., KoHBeHWil npo 3aXucT mpas JIOAMHY i
OCHOBOIIOJIOXHUX cB000 1950 p., MixkHapOTHOMY IaKTi PO rPOMaASIHCHKI
i momiTiyHi paBa 1966 p., Korsentii nmpo npasa qutuau 1989 p., Konsenmii
CriBapyxHocti Hesanexxumx JlepkaB mpo mpaBa Ta OCHOBHI CBOOOIH
moguHA 1995 p. Ta B GaraThoX IHITUX MiDKHAPOTHO-TIPABOBUX aKTaX, IO
TOBOPHUTH PO (PYHAAMEHTAIBHICTh Ta HEBi €MHICTh JaHOTO IPaBa.

OcHOBHII 3aKO0H Y CT. 27 3aKpIILTIOE, IO KOJKHA JIFOJUHA Ma€ HeBiT eMHE
MPaBO Ha JKUTTS 1 HIXTO HE MOXe OyTH CBaBUIBHO MO30aBIICHHUH XUTTS, a
JepkaBa 3000B’s3aHA 3axHINATH TpaBa JIOIUHH. TakoXk JOCIiIKyBaHE
npaBo € 00’€KTOM NPaBOBOTO 3aXHCTY B IHMBIJIBHOMY 3aKOHOJABCTBI Ta
KOHKpeTn30BaHoO y cT. 281 LluBinbHoro koaekcy Ykpainu. Jlo cTpyKTypHHX
€JIEMEHTIB IpaBa Ha JKUTTS BapTO BIJHECTH TaKOX 3a00pOHY MAacHBHOI Ta
aKTHBHOI eBTaHa3il, mpaBo (i3M4HOI OCOOM Ha 3aXHCT CBOTO XKUTTS OyIib-
SIKUMH HE 3a00pOHEHNMH 3aKOHOM 3aC00aMHU, IPaBO Ha CTEPHIII3aLlilo0, IIPaBo
Ha INTY4YHE I[IEpepUBAHHS  BariTHOCTI, NpaBO Ha  3aCTOCYBaHHS
PENPOAYKTUBHUX TEXHOJIOTIH Ta psA IHIIMX CTPYKTYPHHX €JIEMEHTIB.
HaykoBIli BHOKpEMITIOIOTE CYy0’€KTHBHE IPaBO OCOOM Ha JKUTTSA, TOOTO
rapaHTOBaHa JIEP’KaBOI0 MOXKIMBICTh 3aXHIIATH HEAOTOPKAHICTH CBOTO
XKHTTS 1 BUTBHO PO3MOPS/DKATHCh HUM, Ta 00 €KTHBHE IPAaBO HA JKUTTS SIK
CYKYIHICTb NPAaBOBHX HOPM, 110 PEryJIOIOTh CYCIUIbHI BIIHOCUHM Y JIaHil
coepi [1, c. 77].

Bapro 3a3HauuTH, MO BITYM3HSIHE 3aKOHOAABCTBO HE MICTUTH €IMHOTO
BU3HAYCHHS NpaBa ocoOu Ha kUTTs. CaMe Ie CIPUYMHHUIIO IMCKYCii Ha
JIOKTPUHAIBHOMY PIBHI II0JI0 TOTO 3MICTY, SIKHIl MOKHA BKJIaJaTh y JaHe
noHATTs. Jlo npuknany, 5. Ky3apMeHKo BU3HAUa€ «IIPaBo JIFOUHYU HA JKUTTS
SK nependadeHy NpaBOBUMH HOPMaMM Mipy MOXJIMBOI HMOBEIIHKH 0COOM
I10/10 KOPUCTYBAHHS KUTTSM SIK COLIILHUM OJIaroM st MiATPUMKH CBOTO
ICHyBaHHs Ta PO3BHUTKY 3a JOIOMOTOI0 ()aKTHYHUX Ta IOPUIUYHHX Jid Ta
BHUMOTOIO JI0 iHIIMX Cy0’€KTiB IpaBa Npo 3a0e3nedyeHHs i OXOPOHY CBOTO
rigHOTO XHUTTA [2, €. 29].

Sk 3a3Hauae J[. [llebanim, mpaBo JIOAWHA HA KUTTS MICTUTh CKJIAJIOBI,
SIKI YTBOPIOIOTH TPH OKpeMi TPpyIH Mpas JroanHu. [lepliry rpymny yTBOPIOIOTH
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PENPOAYKTHBHI, IO SKUX MOXXHA BiJIHECTH TPaBO Ha 0AaTHKIBCTBO Ta MPaBO
Ha MaTepUHCTBO, IPaBO Ha B3a€EMHY 00i3HAHICTH OCi0, SKi TOIaIH 3asBY PO
peectpamito mur00y, Tpo cTaH 370poB’s. Cremmdika MpaBOBOTO
peryoBaHHs 1aHOI TPYIH IPaB MOB’A3aHA 3 BiICYTHICTIO y 3aKOHOJABCTBI
YiTKO BU3HAYCHUX YaCOBHUX PAMOK XHTTS JIFOAWHH, a CaMe 3 IKUM MOMEHTOM
BapTO MOB’A3yBaTH HOTO MOYATOK.

Jlo npyroi rpynu BapTo BiZHECTH IPaBO JIIOJUHU Ha JKUTTS y BY3bKOMY
3Ha4eHHIi: NpaBo (i3W4HOi 0COOM Ha HEBiA €MHICTH Ti KHTTA, 3a00poHa
M030aBJEHHS XKUTTS, NMpaBo (i3UYHOI OCOOM 3axXMINATH CBOE XXHUTTS Bij
NPOTUNPABHUX MOCATaHb OyAb-SIKUMH HE 3a00pOHEHUMH 3aKOHOM
criocobamu, 3a00poHa eBTaHa3ii, paBo Ha y4acTh Y METUYHHUX, HAYKOBHX Ta
IHIIKUX JOCIIAaX JIMIIE TOBHOJITHBOT Ai€3MaTHOT (hi3MIHOT 0COOH 1 JinIIe 3a
i BUIBHOIO 3r0J0I0.

Tperio Tpymy mpaB CKIagaroTh AOCHTH JHUCKYCIHHI y CydacHOMY
CYCIIUTBCTBI  «COMATHYHI TIpaBa», OO0 SKHX BIiTHOCATH MPaBO Ha
TpaHCIUTAaHTAIi0 OpraHiB, IPaBo Ha 3MiHY CTaTi, IPaBo Ha KJIOHYBaHHS TOIIO
[3, c. 58-60].

Jocnimxyodn npaBo JIFOAUHN Ha XKUATTSA, MOXHA MOMITHTH HEOJTHAKOBE
TPaKTyBaHHs IIpaBa 0COOM HA CMEPTh, IHIIMMH CJIOBaMH IPAaBO Ha MACHUBHY
Ta aKTHBHY ¢BTaHa3it0. Y 4. 3 ¢T. 52 OCHOB 3aKOHOIABCTBA YKpaiHH PO
OXOpOHY 3/I0pOB’Sl €BTaHa3isl TIYMAuuUThCs SK MPUCKOPEHHS CMEpTi 4H
YMEpTBIHHS HEBUIIIKOBHO XBOPOi OCOOH, 1110 BUMHSIETHCS HABMICHO 3 METOIO
NPUIKMHEHHS Horo cTpaxkaanb. Yactuna 4 crarti 281 L{usinbHOrO KOJEKCy
YKpaiHu BCTaHOBIIOE 3a00pOHY Ha 3310BOJICHHS IpoxaHHs (iznyHoi 0ocoOn
Ha TPHUITMHEHHS 11 )KUTTA. barato BYeHHMX 3IHIIINCH HA TyMIN, IO TPABO
0co0M Ha cMepTh HE MOXHA TI[YMAuuTH K JIOTHYHE JIO 1paBa Ha >KUTTH,
TaKkoX 0arato €BpONEHCHKUX KpaiH BCTAaHOBWJIM IIpsiIMy 3a00pOHY Ha
3aCTOCyBaHHS eBTaHa3il, 30kpemMa B VYKpaiHi 3a 1e nependadeHa
KpUMiHaJbHA BIAIOBiAaIBHICTS [4, ¢. 36]

OTxe, MOXHa MIIWTH BHCHOBKY, IO HEBiJ €MHMM NpPaBOM KOXKHOI
JIOJIUHU € TIPABO Ha XXHUTTS, 1O SIBJSIEThCS HaliBuuMM Osiarom. Ha Hamny
JIYMKY, 3aKOHOJ[aBY€ 3aKPIIJICHHs MOHSTTS «IIpaBa JIOAWHK HA XHUTTS» Ta
HOro CTPYKTYpDHHX elleMeHTiB Oyjo O JOLiNIbHMM, 3BaXalud Ha
HEO/IHO3HAYHICTh TIyMa4YeHHs Ta JUCKYCIHHICTh JaHOT ITpOo0IeMaTHKH.

Jlitepartypa:
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3 paHHBOrO AWTHHCTBA B JIIOAMHM (DOPMYIOTBCS TOJIOBHI I[IHHICHI
opienTupH. Lleil nepion TakoXk XapaKTepHU3y€eThCS OCOOIMBOIO 3AJICKHICTIO,
HAIBHICTIO, MOXKJIMBICTIO 3JI0BJKHBaHb a00 eKCIuTyarallii 3 00Ky iHIIuX 0cio.
Jitn, mo3a cyMHIBOM, — OCOOJIFIBO Bpa3JIMBa KaTeropis HaceJeHHs. |, HaBiTh,
HEe3BKAOYM HAa 3YCHJUIS OULIBIIOCTI KpaiH CBITY, BOHH IPOJOBKYIOTH
3aJIMIIATHCS] OCHOBHUMHU Cy0’€KTaMH-00’€KTaMH CHCTEMHOI TUCKpUMiHaLil,
IO Bpa3H IOCWIIOETHCS B KPH30BHX CHUTYyallisfiX, y TOMY YHCII M yac
30pOHHUX KOHQITIKTIB.

30poiiHi KOHQIIIKTH CYNPOBOPKYIOTHCS HEHMOBIPHUMH €KOHOMIYHUMHU
Ta COLIaJbHUMH PYHHYBaHHSMH, CTPKAAHHIMH, KaJiITBOM, BOMBCTBOM
moner. IloBHoMacmTabHe BTOPTHEHHA B YKpaiHy 37mamMano HE TUTBKH
ToriepeiHi ycTajeHi npaBuia, ajte W (aKTHYHO /E30piEHTYBAJIO MPaBOBi
iHCTHTYLIT Yy cepi 3aXuCTy MpaB AUTHHA. B ymMoBax 30poifHOTO KOHQIIKTY
npaBa Ta CBOOOJM TUTHHM 3a3HAIOTh YUCICHHHX NOPYIIEHb, IO MAaIOTh
HE3BOPOTHI CYCIiIbHO-HEOE3MEeYHI HACHiIKU. 3aXHCT AiTel Yy TaKUX yMOBaxX
€ HalrocTpimoro npoodiIeMoro.

HaiiBumoro conianbHOO HIHHICTIO Ta, HABITH, IEPEyMOBOIO BCIX IHIINX
IIpaB JAWTHHU € npaeo na ycummsa. CporoiHi B YKpaiHi BiiiHa crana
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HaWOUIBIIOK0 3arpo30t0 st KUTTs Aiteit. CtatTi 6 1 37 Konsenuii OOH npo
npaBa muTtwHHU, CT.3 JKeneBcpkoi kouBeHtii, cT.77 IIpotokomy I mo
JKeneBchKOi KOHBEHIIIT HAa MIKHAPOAHOMY PiBHI 3aKPIILIIOIOTH IPaBO AUTHHA
Ha JKHUTTS Ta 3aXUCT Big kaTyBaHb. OnHaK, ()akTH TpyOOro MOPYIIESHHS IHX
HOpPM MIOAHS IIEPENOBHIOTH iH(pOpMaliiiHuii npoctip. Bapro smme
npuragaTH Tparigdi moxii B YMmani 28 kBitHsS 2023 p., KOMM BHACIIIOK
PaKETHOTO yJapy Mo 0araToNOBEPXiBIli 3aTHHYJIO JBAIISTH TPOE JIFOICH 1
cepen HUX mectepo aiteit (Bix 1 no 17 pokis). Takox mompu Bci 3a00poHI
pociiicbki BIHCBKOBI BIAlOTHCS A0 KaTyBaHb LMBUILHOTO HAaceJIeHHS,
30Kpema JiTel.

Bceynepeu ct. 49 JKeneBcbkoi KoHBeHI1, cT. 78 J101aTKOBOTO IIPOTOKOITY
1o XeneBcpkoi kouBeHii, ct. 21 Konsennii OOH mpo npaBa autuHH, M0
3a00pOHSAIOTh GUKPAOCHHA Ma 6uee3eHHsA Oimell, POCIHCHKI OKyIaHTH
CaMOYMHHO BJAIOTHCS IO TaKMX IMPOTHIIPABHUX AiH (HApUKIaA, 8 KBITHS
2022 p. Ha Gnokmocty y BacuimiBii okymaHTH BHKpaid 6-piuHOrO CHHA
ronoBu 3amopi3pkoi PIA Onera Bypska, skuif iXaB y cKJaji eBaKyaIiifHo1
aBTOKOIIOHHM) [4, ¢. 101].

Pociifceki Bifickka HEOTHOPA30BO 3aCTOCOBYIOTH HEIO3BOJICHY 30pOIO:
dhochopni 00MOU, KACETHI CHAPSIIN, 3aATIOBaIbHI aBIaOOMOU, HE3BaKAOUU
Ha Te, mO MibKHapogHe mpaBo (ctT.23 Taaspkoi KonBenmii, cT.51
JonatkoBoro npoTtokoiy 10 JKeHeBcbKO1 KOHBEHIIiT) 3a00poHse Taki BUIH
30poi, AKi 3aBIAIOTh JIIOAAM IOAATKOBUX CTpakKAaHb. Bumagku mopyuieHb
NpaBJI BiliHU 3 O0KY pd MiATBEPIUKYIOTH peatii ckoroaenHs: 30-31 6epesns
2022 p. Bukopucrat QochopHi Ooempumacu Ha CrobokaHIIKHI,
nopanuBmM 11 nuBineHUX, 30kpeMa 4 nmiteii; 4 kBitHs 2022 p. OKyIaHTH
OOCTPULSIIM ~ KaceTHUMH  OO€NpHIlacaMi  LUBUIbHY  1HQPacTpyKTypy
MuKonaeBa, BHACIIIOK 40ro 3arunyiio 9 gopocnux i 1 quruna [4, c. 101].

OnHuM i3 akTopiB HalioHaJIbHOT Oe3NeKH KpaiHU € 0XOpOHa 3/10pPOB s,
a 3aXUCT HPAaea OUMUHU HA OXOPOHY 300P08°s € OTHUM i3 NIPIOPUTETHUX
HaIpsMKiB Jiep)KaBHOT NOJNITUKH. B paiionax YkpaiHu, 0XOIUIEHHX BIHHOIO,
1€ TIPaBo 3a3Ha€ YHCJICHHUX MOpyIIeHb. He3Bakaroun Ha HOPMH Ta 3BHYAI,
3aKpilyIeHi MDKHApOJHUM T'yMaHITapHUM NpaBoM, B YKpaiHi 3adikcoBaHO
0e3yiy BUIAJKIB OOCTPUTIB MENMYHHUX 3aKJIaliB, aBTOMOOUIIB MIBHUIKOT
JIOTIOMOT'H, PaKkeTHI yJapy 1o MoJOoroBux OyanHKax Tomo. Lle i € mpsimum
MOPYUICHHSM IpaBa TUTHHU Ha 0XOpOHY 370poB’s (cT. 24 Koneernuii OOH
Ipo mpasa JUTUHH) [3].

3ry0OHi HaCHiZIKK MarOTh TIOPYLICHHS HPasa OumMunu Ha 0Ceimy, 110 Mae
KIIFOYOBE 3HAUEHHS JUISI CTAaOUIRHOTO MHPY, MOJANBIIOrO BiJHOBICHHS
3pyiHoBanux perioHiB. [lopymenns ct.28 Konsennii OOH mnpo mpasa
JTUTHHU TIPOSBIIIETHCS Y Oe3Mivi 3pyHHOBAHMX MIKUT Ta JUTAYUX CaJIOYKiB,
HEMOJJIMBOCTI TIPOBEJICHHS 3aHATh Ha OKYNOBAaHMX TEPUTOPIAX, Yy
BUMYIICHOMY NpPHU3YIHHEHHI HAaBYAJIBHOTO MPOIECY MiJ dYac MOBITPSIHOI
TPHBOTH.
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Mopywenns cr. 31 Konsenuii OOH npo npaBa AuTHHY, siKa 3aKPiILTIOE
npaeo na 0036in1a i KyAbMypHUil po3eumox oumunu, BinoOpaswmwiics B
VYkpaiHi, Hampukiaj, crupuduHeHor 27 motoro 2022 p. OKymaHTaMu
MOKEeXKeI0 B IBaHKIBCHBKOMY iCTOPHKO-Kpae3HAaBUOMY My3ei, oOcTpizom
20 6epesns 2022 p. TOProBeIbHO-PO3BAKAIBLHOTO LEHTPY Yy KueBi, a Takox
BCECBITHBO BiIOMHM BHITaJKOM i3 aBiayZapoM IO IpaMaTHYHOMY TeaTpy B
Mapiynoui.

@DaxTH HACKIIBCTBA (CEKCYyallbHE Y TOMY YHCHI) IOI0 AiTeH Y X0i BiHM,
SIK TIPABUJIO, 3AJIMIIAIOTHCS IPUXOBAHUMU SIK Yepe3 HeJIOCTYITHICTh PalioHiB,
OXOIUICHHX BIHCHKOBHMHU JIisIMH, TaK 1 4epe3 MOBUAHHS MOCTPAXKIAIHX Yepe3
CTpax mepe]] COLialbHUM BiUyKEHHSIM a00 oMcTor0. JKepTBU HaCHIbCTBA
MOTpeOyIoTh MPaBOBOi JOMOMOTH, JOCTYIy JAO TpaBOCYIAs, IOCIYT
peabinitanii Ta couianbuoi iHTerpanii. Cr. 34 Konsenuii OOH mpo npasa
JUTUHN 3aKpIIIIOE Hpaeo HaA 3axucm 6i0 CeKCyanabHo20 HACUIbCIMGA,
OJIHAaK, 3a OCTaHHIN pik Bxke Bigomi (a cKiNbkW Iie HeBinmomux!) dakTiB
KpPUUYIINX 3JIOYMHIB CEKCYaJbHOTO XapakTepy IIOIO AiTeH (HampHKIam,
HaBecHi 2022 p. y wicti byua pocilicbki OKymaHTH 3IBaJITYBaJd
OIMHAIATHPIYHOTO XIJIOMINKA W YOTHPHAMIITHPIUHY TIBUNHKY ).

T'ocTporo mpo0IeMOI0 ChOTOACHHS CTAlH M CIIOBECHI 00pa3u JAUTHHH
Yepe3 ii MO THYHI MOTIISH, TIOTPO3H 3 OOKY CYCIfiB, YIUTEIIB, BHXOBATEIIIB,
NMPUHWKEHHS i JIIOJCBKOI TiJHOCTiI, OOBHHYBAu€HHs, JIEMOHCTpAIlis
HEMoOOBi, BOPOXOCTI IO IUTHHH. Bce me € MpUKIagaMu eMOIHOTO
HACUJIBCTBA HaJ| JUTHHOIO.

UncneHHNX TOPYIICHb 3a3HAE 1 paeo oumunu na cimeiine UX06anHA.
B ymoBax BiHCBKOBOrO CTaHy 3piC piBEHb CHpITCTBA, Y TOMY 4YHCHI i
couianbHoro. [IpsSMuUM MopyieHHsSM IpaBa JUTHHU Ha CIMEHHE BUXOBAHHS
€ JIFOJICBKI BTPATH IIiJ] 9ac BifHHU, OCKUTBKH THHYTh B OCHOBHOMY JIFOJTH, SIK1
MaJii cimM’i Ta BUXOBYBAJIM JITEH.

TicHo moB’s13aHe i3 MPaBOM Ha CiMeiiHe BUXOBAHHS HPAGO 6UOOPY Micys
nposcusanns oumunu. 3a nanumu utsuoro dpouny OOH IOHICE®D nBa
MIJTBHOHH TiTeH-OKEHIIIB BTCKIIM BiJl BIHHU B YKpaiHi y TOMIyKax Oe3meKu
3a KOPJIOHOM, a 3 ypaxyBaHHSIM TOTO, LII0 BCEPEe/INHI KpaiHH MepeMillleHO 1Ie
2,5 mineiioHa xpiteit, To, 3aramom, 60 % miTeil HUHI 3MYIICHI 3aJUIIIUTH CBOT
OyZMHKH Yepe3 POCIMChKY arpeciro. 3araiom, IITH CKJIaJal0Th MOJOBHHY
Bcix ODKeHIIB Bif BiftHU B Ykpaini. Hampuknax, y [lomeury npuOyiro monaz
1,1 minbiioHa JiTel, COTHI THCSY TakoX npuOynu no Himeuunnu, PymyHii,
Momnnosy, Yropuwau, CioBauunau Ta Yecbkoi PecrryOumiku [5].

BiiiHa, sika 3apa3 TpuBae, Hacammepen 0’€ MO AITAX: AITH-BHMYIIEHI
MEpeceNieHIll, MiTH-KOMOATaHTH (MIiTHU-CONIATH), [ITH, SKi 3a3HAIN
¢izmuHOr0 260 CEeKCyalbHOTO HACHWIUIS, MmepedyBalu y IOJIOHI, 3a3HaH
TICUXOJIOTIYHUX a00 (i3UYHUX TpaBM, BTpATHIM OaThKiB abo0 3B’S30K 3
6aTpKamMu.

[Nepenrkomxanus esakyayii dimeii i3 OKYNOBaHUX TEPUTOPIH, K OJIHE 3
KITIOYOBUX MPaB IiJ] 4ac BilfHH, 3aKpimiene y cT. 17 JKeHeBchKkoi KOHBEHII],
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TAKOX MPHU3BOJIUTE 10 (aTaipHuUX HachiakiB. Hampuknazn, 8 keitasa 2022 p.
BHACIIIZIOK PAaKETHOTO OOCTPiy 3ali3HHYHOTO BOK3ary B KpamaTtopchky
JloHeupkoi obaacTi, Ha TepUTOPIi IKOro Olnble 4 THCSAY JIO/EH OYiKyBaJlld
Ha eBaKyallito, 3aruHyJI0 7 HiTeH, me Oinblie OTpuMao TSOKKI, SK (i3udHi,
TaxK 1 MCUXOJIOTIYHI TpaBMu [2].

Ha >xanp, e mamexko He BHUYCPIHHUI MEperiK 3JI0YMHIB, SIKi IMpUHECTa
pocist y Hamry nepskaBy. Ha miardopmi «/litn BiitHu», sika Oyna cTBopeHa
MinictepcTBoM peinTerpartii pasoM 3 HamionansHuM iHbOpMamiiHuM 010po,
cranoM Ha 01 TtpaBHs 2023 p. po3MillleHI MIOKYIOYi Ta HEMHCIUMI Yy
XXI cromitti udpu. 30kpema, Bxe OibIe, HiX 3a pik MOBHOMACIITAOHOTO
BTOPrHEHHS pocii B Ykpainy, 477 nireii 3arunyio, 960 — nopaneni, 398 mireit
3HUKI0 Oe3BicTH, Oimpme 19393 — memoptoBani [1]. 3aramom, TogHy
KUTBKICTh TOCTPAXKIAIUX JIiTeHi BCTAHOBHUTH HEMOXJIMBO 4Yepe3 aKTUBHI
0OMOBI i Ta TAMYAaCOBY OKYMAIIiF0 YACTHHH TEPUTOPIi YKpaiHH.

[TpaBa xpiteii mepeOyBarOTh MiZl 0COOIMBOIO OXOPOHOIO HAIIOT JIepKaBH, a
iXHe MakCHMallbHE TapaHTyBaHHS CIYTy€ KPHTEpiEM IE€MOKPAaTHYHOCTI Ta
BU3HAYa€ PIBEHb PO3BUTKY CyciibcTBa. OIHAK, CUCTEMHE ITOPYLIEHHS IIpaB
IUTHHU B YKpaiHi 3 00Ky pociiickkoi ¢emepalii cbOTOAHI CTal0 IOTMOK.
IIpaBo Ha XUTTA Ta 3aXWCT BiJ KaTyBaHb, MPAaBO Ha OE3MEKy, 0COOUCTY
HEJIOTOPKAHICTh, 3aXHCT TiIHOCTI, MPaBO Ha 3aXHCT BiJ CEKCYaJbHOTO
HACWJILCTBA TOLIO IIOJEHHO TOPYLIYIOThCs KpaiHoto-arpecopom. Came
TOMY, HAJI3BUYaifHO Ba)XKJIMBO 33JOKYMEHTYBATH BCI Il )KaXJIMBi BUMHKH HE
TUIBKU IPOTH YKPATHCHKUX JITEH, a i IPOTH BChOTO LIMBLTI30BAHOTO CBITY Ta
MPUTATHYTH POCIIO 10 BIATIOBITaLHOCTI 32 BCl, CKOEHI HEIO, 3II0YHHH.
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3amavya BHpIMICHHA CHOPIB € HEOOXIMHOW CKIAJ0BOIO OyIIb-sSKOI
cycninbHOI cuctemMu. KOHQIIIKTH MOXYTh BHHAKATH MiX JIFOIBMH B OyIb-
SKUX cepax KHUTTSA, BKIIOYAOYM CIMEHHI, KOMepLiitHi, pobodi Ta iHIIi
BiZIHOCHHH. [CHYIOTBH pi3HI CrIOCOOM BHpILICHHS KOHQJIKTIB, SKi MOXYTb
OyTH 3aCTOCOBaHI 3aJIC)KHO BiJl MPHPOIU Ta CKiIamHoCTi cropy. OCHOBHI
cnocoOu BHpILICHHS KOH(JIIKTIB MOXXHAa MOAIIMTH Ha JBI Kareropii —
1103acy/IOBi Ta CyJIOBI.

Y HaByanbHIi iTeparypi 3a3BUYAll 3a3HAYAETHCS, 10 OCHOBHUMHU
103aCyJJOBUMHU CIIOCOOaMU BUPIIIEHHSI CHOPIB € MEPeroBopu, Mesiaiis Ta
apOiTpax (Tpereiicbkuii po3rism). [leperoBopu Ta Memiamis mepen0avaroTh
BUpIMIEHHS cropy Oe3 yd4acTi Cyady, A€ CTOPOHHM HaMararoThCs JIOCATHYTH
JIOMOBIICHOCT] IIUITXOM B3a€EMHHX IEPErOBOPIB Ta KOMIIPOMICIB. ApOiTpax
(Tperelichkuil po3risim), 3 IHIIOTO OOKy, € (OPMOIO aTbTePHATUBHOTO
BUPIMICHHS CIIOPiB, 1€ CTOPOHH JOMOBJISIOTHCS HPO Te, MO0 IMOKIACTH
BHUPIIIEHHS CBOTO CHOPY Ha TPETI0 CTOPOHY, SIKA Ma€ IOBHOBAYKCHHS
BHPINIYBATH CIip 1 HAJaBaTH OCTATOYHE PiIICHHS.

Opnnak, € naeski ocoOu, sKi HE TOTOKYIOTHCS 3 IIUM TOTJISIOM,
CTBEPDKYIOUH, 1[0 TPETEHChKUI PO3IIIsi[ HE MOXXE BBaXKATHCS CYJOBUM
posrisioM. BoHM BBaXaroTh, 1O CYZOBHH IPOLIEC € €JUHUM CIIOCOOOM
BHpIIIEHHS CIIOPiB, € CTOPOHU MOXYTh 3aXHIATH CBOI IpaBa Ta iHTEpECH,
a pilIeHHS CyIy € OCTaTOYHHUM Ta OOOB’SI3KOBUM JUIsi BHKOHaHHA. Miii
TIOTJISI/T BIAPI3HSAETHCS BiJl IOTO TBEPJUKEHHS, BUXOASYH 3 HACTYITHOTO.
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Ilepm  3a Bce, BaXIMBO po3iOpaTtucs 3  TepMmiHaM|,  sKi
BUKOPDHUCTOBYIOTBCSL Y JAHOMY BHIAAKy. TpeTelchbKUid Cyn — L€ BUJ
JIBTEPHATHBHOTO BPETYIIIOBAHHS CIIOPIiB, B SKOMY CTOPOHHM BHM3HAYaIOTh
ocoby abo rpymy oci0, sKi BupimrytoTs cmip. Ocobu, siki 6epyTh ydacTh B
PO3TIISAI CIIOPY, HA3UBAIOTHCS TPETEHCHKUMU cyaasaMu. TpeTeiichka yroma —
Ile JOKYMCHT, SIKHI CTBOPIOETBCSI CTOPOHAMH JUI Y3TOMXKCHHS YMOB
TpeTelchKoro cyny. Y mid yroai MOXyTh OyTH BHUKIJIQJIEHI IpaBuiia
OpOLEyPH, IPABOBI HACIIIKH PillleHHs Ta iHII yMOBH [1].

Tpetelicbkuil cyq Mae JeKiibKa IepeBar MOPIBHAHO 3 TPaJAWLiIHHUM
CYJOBHM ITpoliecoM. [lepur 3a Bce, BiH € IBUIKUAM Ta e()eKTUBHUM CIIOCOOOM
BUPIIICHHS CIIOPY, OCKIIBKH TPETEHCHKUH Cy /ISl MOXKE ITPAIfOBATH MIBUALIE
Ta e(eKTHBHIIE, HIK CYZOBI YCTAaHOBH, SIKI MOKYTh OYTH INEpeBaHTa)KEHI.
Jpyre, 11e MOXKJIMBI 3HAYHI €KOHOMIYHI BUTO/H, OCKITBKU TPETEHCHKHUN Cy T
MOke OyTH OiNBII MOCTYITHMM 3a BapTICTIO MOPIBHAHO 3 TPagWIiHHAM
CYZIOBHM IIPOIIECOM, SIKHI MO>ke OyTH myske foporuM. Tpere, ie MOXKIIMBICTD
3a0e3neunTr KOH(DIACHOIWHICT 1 HEMyONIYHICTh pO3MIAAY cropy. Y
TPaTUIifHOMY CYZOBOMY IIPOIIECi 3aciJaHHS BITKPHTI JJIS TPOMAJICHKOCTI,
aje B TPETEHCHKOMY CyAl CTOPOHH MOXXYTh JOMOBHUTHCS IPO 30€peKEeHHS
KOH(]1ICHIIIHOCTI.

BaxinBo 3a3HauMTH, 1O y TPETEHCHKOMY CyJIi AIHCHO BiOyBa€ThCs
CYIOBHH pO3Tiisif cripaBu. TpeTeichbKUil Cy I BUCTYIIAE K HE3AJIECKHUN Ta
00’eKTHBHUI apOITp, SKUH pO3INIsAAae JOKa3H Ta apryMEHTH CTOpiH Ta
BUPIIIYE CIIip 3TiTHO 3 IPABOM.

Ilepen mowaTkoM pO3IIsly CHpaBH CTOPOHM MOBHHHI  yKIIAaCTH
TPETeHChbKY Yroay, B SKiH BOHM BH3HA4YalOTh IPOLEAYPY pO3IIIALY,
KBaJi(iKaIlio TPeTeHCHKOTro CYIi, MICIIe Ta CTPOK BUHECEHHS PIllICHHS, Ta
iHII yMOBH. Y TpoLeci po3risgy CHOpY CTOPOHHM MOXYTh IPEICTaBISATH
CBOi JOKa3M Ta apryMeHTH, a TPETEHCHKMH CyIJsi MOXXE NPH3HAYATH
EKCIIePTIB ISl OTPUMAaHHS J0JaTKOBOI iH(pOpMaIIii.

VY KiHLi po3rJysiLy CHpaBH TPETEUCHKHIA CYJIsl BAHOCUTD PILLICHHS, SKE €
000B’I3KOBUM JIJISI BAKOHAHHS cTOpoHaMu. OHAK, BaXKIJIMBO 3a3HAYUTH, 1110
I[e pillleHHS HE € OCTAaTOYHHUM Ta MOXe OYTH CIPOCTOBAaHO TPETEHCHKOIO
YroJI0K0 MiX CTOpOHaMH. JSIKIIO CTOPOHM HE 3rojHI 3 pilIeHHM
TPETEHUCHKOTO Cy/1y, BOHU MOXKYTh YKJIACTH YroJy PO MOAAIBIIMN PO3IIIs]
CIOpy, HAPUKIIAJ, IUIIXOM Meiarii. [2, c. 289-298].

Tpereiicbka yroma MK CTOPOHAMH MOXE MICTHTH YMOBY IIpO
MOXJIMBICTb MOJIa4i aneJsIiiHOT CKapru Ha PillIeHHs TPETeHCHKOTo Cy Iy /10
Ccylay BimoBigHOl fopucaukiii. TakuM UYHHOM, CTOPOHH MOXYTb
3aCTOCOBYBATH MPOLEAYPH arelswii, siki nepeabdadeHi y 3aKOHOJABCTBI X
KpaiHH, 11100 CKOPUT'YBaTH PIlLICHHS TPETEHCHKOTO CyIy.

[IpuurHa, YOMy CTOPOHH MOXYTh OaXaTH CHpPOCTYBaTH pillICHHS
TPETEUCHKOTO CyIly, MOXKe OyTH TOB’s3aHa 3 HE3aJI0BOJICHICTIO PIllICHHIM
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a00 3 THM, 110 PINICHHs HE BiJIOBia€ 3aKOHOJABCTBY KpaiHH, B sKii CITip
BUHHMK. SIKIIIO CTOPOHH HE MOXKYTh JOMOBUTHCS PO CIIPOCTYBAHHS PILICHHS
TPETEHCHKOTO CyAy, BOHM MOXYTb 3BEPHYTHCA IO CyAy 3a BH3HaHHAM
pimIeHHs HeAICHUM a0o0 3a 0T0 BUKOHAHHSM.

3aKIt0YHO, TPETEHCHKUN CyIl € e(heKTHBHUM CIIOCOOOM BPETYIIOBAHHS
cropiB MiX cTopoHamH. Bin 3a0e3mneuye mBHAKE Ta HEJOPOTe DIlICHHS
CHOpY, @ TaKoX MOXJIMBICTh 30epekeHHS KOH(]INCHIIHHOCTI po3risimy
cnpaBu. Xoua pillIeHHs TPETEHCHKOTO cy Iy € 000B’I3KOBUM JUIsS BUKOHAHHS
CTOPOHAaMH, BOHO HE € OCTaTOYHHUM Ta MoOXe OyTH CIPOCTOBAHO
TPETEUCHKOI0 YIOJO0.

Xo4a TpeTeHChKUI PO3IJIsi BiAPI3HAETHCS BiJ 3BHYAHHUX CYHOBHX
mpoLeayp, BiH BCE X € CYIOM 1 mepeadayae CyIOBUH pO3IIISA CIPaBU.
Tpereiicbkuii cy MOXKE BECTH IOCIIKEHHS, 30UpaTH CBiTYEHHS, BUBYATH
JIOKa3d Ta BHPINIYBaTH MHWTAHHS, LOI0 CTOCYIOThCsA cmopy. Haperri,
TPETEHCHKUH CyZ MOXE BUIAaBaTH PIILICHHS, SIKe € 000B’sI3KOBUM /IS CTOPiH
[3, c. 97-108].

VY Oynp-sKoMy BUMAAKY, BUOIp MK TPETCHCHKUM PO3TIAIOM Ta iHITUMH
croco0aMu BUPIIIICHHS CIIOPIB 3aJISKUTH BiJl KOHKPETHOI CUTYAIIil Ta mOTped
cTopil. ToMy Ba)KJIIMBO 3BEPHYTHUCS JI0 JOCBIIYEHHUX IOPUCTIB, SKi 3MOXYTh
JIOIIOMOI'TH BUOpaTH HalKpaliuii criocid BUPIMIEHHS CIIOPY 3 YpaxyBaHHIM
BCIX MOKJIMBUX OOCTaBHH.
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B VYkpaiHi, Biepiie «BepXoBEHCTBO MpaBa» 0yJ0 o(diliifHO 3aCTOCOBAHO
y Koncruryuiiinomy Jloroopi mixk IIpesnnentom Ykpainu ta BepxoBHoro
Panoro Ykpainu «IIpo ocHOBHI 3acamy opraHizauii Ta (QyHKIIOHYBaHHS
JIepKaBHOI BJIAJAH 1 MICIIEBOTO CaMOBpsAyBaHHS B YKpaiHi Ha Imepiox 1o
npuiHATTS HOBoi KoHcTuTymii Yipainu Bin 8 uepBHa 1995 poky», B cTarTi 1
OyJ10 3a3HaueHo, mo «B YkpaiHi aie npunun BepxosencTsa [Ipasay.

I3 HaOyTTsiM ynHHOCTI KoHeTHTyii Yipaiau 28 gepBas 1996 p. Boepie B
YkpaiHi cepes 3araJIbHUX 3acajl BU3HAHWI 1 /i€ IPUHIIUIT BEPXOBEHCTBA NPABa.
3a3HaYeHN PUHIIAII € OHIM 3 IPUHIINITIB 3ICHEHHS IPaBOCY IS B Y KpaiHi.
Pa3oM i3 THM, LIbOMY NPHHIMITY BIPOJOBXK TPUBAIOIO Yacy HE MPUILUILIOCH
HAJIEXKHOI yBark B YMHHHMX 3aKOHaxX YKpaiHM, LI0 PEryJIoTh CYyJIOBY
JisubHICTh. BunsaTkOoM OyB 3akoH Ykpainu «Ilpo cymoyctpiii YkpaiHm» Bix
7 motoro 2002 p. (BTpaTUB YMHHICTB), CT. 2 Cepell 3aBaHb Cyly nependayaia
3IIHCHEHHS CYJIOM IIPaBOCY ISl Ha 3acajiaX BepXOBeHCTBa npasa. Cepen pisHHUX
topucaukuiit Buainsierses KACY, npuiinstuii 6 mumsst 2005 p., HaOyB YMHHOCTI
1 Bepecus 2005 p., y cT. 7 HeplIUM MyHKTOM 3a3HAYA€TbCS CaM€ MPUHLUII
BEPXOBEHCTBA PaBa IpH 3IHCHEHHI NPaBOCYA/S B ZIMIHICTPaTUBHUX CyJaX, Y
4OMy €, Ha Hallly JyMKY, HOro oco0inBa BaJMBICTb. OTXe, MO 3 IHIIMMU
nporecyansHUMU  Kojekcamu Tilbkn B KACY 0Oyno mpsmo nepenbadeHo
NPUHIMI BepXoBeHCTBa mpasa. [lounHaroun 3 2010 p., 3 NpuiHATTSM HOBOIO
3akony Ykpainn «IIpo cymoyctpii i craryc cyamis» Bin 7 mumas 2010 p. Ta
IHIIMX 3aKOHIB YKpalHW IIOJO0 MpOBEACHHS cyaoBoi pedopmu B Ykpaini
CHUTYyaIlisl 3MiHIJIach Ha Kpaiie. 30Kkpema, B ipeamOyii 3akony Ykpaiau «IIpo
CYJIOYCTpiH 1 CTaTyC Cy/1iB» HAroJoIIeHO, 0 3aKOH BU3HAYAE MPABOBI 3acau
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opranizamii CyJoBOi BIamy Ta 3AIHCHEHHS NMPaBOCYAIs B YKpaiHi 3 METOIO
3aXHCTy TpaB, CBOOO/T Ta 3aKOHHUX 1HTEPECIB JFOIMHY 1 TPOMA/ITHHHA, TIPaB Ta
3aKOHHHX IHTEpeciB IOpMAMYHHUX OCi0, IHTepeciB AepaBH Ha 3acajax
BepXxOBeHCTBA mpaBa. Cepen 3aBIaHb CyAy el 3aKoH rependadae 3IiHCHEHHS
MPaBOCYAZS Ha 3acajaX BEPXOBEHCTBA IIPaBa, 3a0e3Meuyi0un KOXKHOMY IIPaBO
Ha CIIpaBeUTHBUI CyI Ta TOBary O iHIOMX TIpaB i cBOOO, TapaHTOBAHMX
KoHcrurynieto 1 3akoHaMu YKpaiHH, a TaKO)X MDKHAPOJHUMH JIOTOBOpPaMH,
3rojia Ha 00OB’S3KOBICTh SKUX HagaHa BepxosHoro Pamoro Ykpainu (u. 1 cT. 2
3akoHy). Y yactuHi | cT. 6 3a3HaYa€ThCs, IO CyIH 3/IHCHIOIOTH IPABOCY LIS HA
ocuoBi KoHctuTymii 1 3akoHIB YKpaiHu, 3a0e3meuyloud NpH  OMY
BEPXOBEHCTBO MpaBa. [IpHHIMIT BEpXOBEHCTBA IIpaBa repedadeHo TaKOXK Y
ct. 47 «HesanexHicTts cymni», 1. 55 «Ipucsra cyami» [1, c. 61 —62].

BaxxmmBuM acmieKToM y TIpoIleci peatizamii i 3aCTOCYBaHHS MPHHLIUILY
BEPXOBCHCTBA MpaBa BiJirpae Toil (akt, 1Mo JaHWH NPUHLUI Ma€ JerajabHe
3akpimieHHs. Ha miaTBepKeHHS IbOMY MOXKEMO HABECTH pILICHHS
Koncrurynitinoro Cyny Ykpainu Bin 02 muctonana 2004 poxy, BiIlIOBiTHO
JI0 SIKOTO BEPXOBEHCTBO IIpaBa — Ii¢ MaHyBaHHS NpaBa B pPi3HUX (opmax y
cycHinbcTBi. BepxoBeHCTBO mpaBa BUMarae BiJl A€pXaBHW HOTO BTUICHHS Y
NPaBOTBOPYY Ta NPaBO3aCTOCOBHY [isUIbHICTh, 30KpeMa B 3aKOHH, SIKI 3a
CBOIM 3MICTOM MaroTh OyTH NpOHH3aHI, NEPeAyCiM, iesMH coLiaIbHOT
CIIpaBeJTUBOCTI, CBOOOIHU, piBHOCTI ToIIIO [2].

3anpoBa/KeHHs NIPUHIMITY BEPXOBEHCTBA TpaBa B YKpaiHi MOB’S3aHO 3
HACTYIHUMH YHHHHKAMH: 1) TMOTMHOICHHSM YCTalNeHOTO ISl BiTYM3HSHOTO
TIPaBO3HABCTBA TPHUHIMIY 3aKOHHOCTI HUIIXOM ajanTalii g0 Horo 3micty
(yHIaMEHTaITbHUX MMPABOBUX YHHHUKIB — KOHCTHTYIIIHIX HOPM Ta MPUHIIUITIB
OcHOBHOTO 3aKOHY, MDKHapOJHHX CTaHAAPTIB MpaB i CBOOOJ JIOAVHH,
2) BU3HAHHAM IIOPAA 3 BH3HAUCHHSAM 3aKOHY OCHOBHOI (OPMOIO NpaBa
HEOOXIZTHOCTI BHKOPUCTAHHS MOTEHINANY IHINMX IpKeped mpasa. Jo HBOro
CHOHYKAIOTh TPUIHATI HEMIONABHO HOBI Tajiy3eBi KOJEKCH, MISUTBHICTH
BITUM3HSAHHMX Ta MDKHAPOJHUX CYJIOBHUX OPTaHiB, aKTHBI3aIlisi METOIOJIOTTYHHX
NpaBOBUX MOUIYKIB B YkpaiHi. Taka KOHCTaraiis MOKJIMKaHA HacamIiepes
PO3ILIMPUTH MEXi COLIATEHO-KYJIBTYPHOTO POCTOPY MPABOBOTO PErYJIFOBAHHSI 1
YMOJKITHBIIFOE, 30KpeMa, (DYHKI[IOHYBaHHS TaKUX CHCHU(DIYHUX IHCTHUTYTIB
3JIHCHEHHSI CYJIOUMHCTBA, SIK MUPOBI CYJUIl Ta Cy/J| IIPUCSHKHUX; 3) 0COOIMBUM
CTaTyCOM CYJIOBOI BJIJH SIK TIPO(ECiifHOTO Ta KOJIETiaIbHOTO apOiTpa 3 MUTaHb
TpaBa, YINOBHOBaKEHOTO MPHHMATH OCTATOYHI NPABOBI PILIEHHS HacamIiepesn
IIOJI0 3aXUCTY IpaB i cBOOO JFOMMHU. AJDKE 3TiJJHO 3 OJHHUM i3 KIaCHYHUX
TIOCTYJIaTiB IOPUCIPY/ICHIIIT TPABOM MOYKE BBa)KaTHCS JIMILE Te, 110 MOXKe OyTH
3aXMIIeH0 y cyui. ToMy BepXOBEHCTBO IpaBa MOKJIMKAaHO OyTH IEBHUM
CTAHIAPTOM HE JIMIIE 3aKOHOJABUOI AISUIBHOCTI, a W YXBaJICHHSAM CYJOBHX
pilIeHs, SIKWUI 3acBiAdye HEYIIEpPEPKeHICTh MPABOCYIS W HAMaraHHS CYIIiB
3a0€3MeYNTH CIPABEUTMBICTh YXBAJIEHHSAM BiIIIOBIAHOTO PIiIIEHHA. 3BiJICH —
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TIPUHITMIIOBI BUMOTH IO PiBHS KBamiikamii CyIiB, MOCTYIHOCTI IO CYIY,
HaJIOXKHOI OpraHi3allii cucremMu cyjoBoi Biaau [3, c. 18].

3MiCT BepXOBEHCTBA IpaBa 00yMOBJICHHI 3HAYYIIICTIO TIPaBa K COLiaIbHO-
KyJbTYPHOTO SIBHIA, IO Ma€ B CYCIUIBCTBI HAHOUTBIIMKA COIiaIBHO-
PETyIATHBHUI MOTEHIIiaN 33 pPaXyHOK HU3KH XapaKTEPUCTHK, 1, 30KpeMa, BITaCHE
fopugmiHuX. JKomHe 3 IHIIMX HOPMATMBHHUX SIBHI CYCIIJIBHOTO SKHTTS
(MopanbHI KaHOHH, 3BHYai, TPAIULil TOIIO) HE MAalOTh TAKOTO 30BHILIHBOTO
BIUIMBY Ha YIIOPSIKYBaHHs OBEAIHKH JIIOJUHY, SIK IPaBO Y CBOTH IOPHIMYHIN
¢opmi. BepxoBeHCTBO mpaBa mependavac: MPaBOBY OpraHiallifo JepKaBHOI
BJIaJI1, TOOTO CTBOPEHHSI Ta AISUIBHICTD JIepyKaBHUX OpPTaHiB 3TiHO 3 BUMOTaMU
npaBoBux HOpM (Y cT. 19 Konctutynii Ykpainn 3a3HaueHO: OpraHu JepKaBHO
BJIaJIM Ta OPTaHH MICIIEBOTO CAaMOBPSITYBaHH, TX TOCAJI0BI 0COOM 3000B’s13aH1
JUSITH JIMIIE HA TiACTaBi, B MeXaX MOBHOBAXXEHb Ta Y CIOCIO, IO mependadeHi
KoHcTuTymi€ro Ta 3akoHamMH YKpaiHn); TPaBOBUH XapaKTep NPUHHATHX [KEPE
TpaBa, TOOTO BiIIOBIAHICTH 1X 3MICTY HEBiI'€MHHM ITpaBaM i CBOOOIaM JIFOANHH
Ta TPOMAa/ISIHIHA; B3a€MOIIOB’ I3aHICTh Jep)KaBH Ta IIPaBa, sKa MOJATae B TOMY,
IIIO0 came JIepKaBa CTBOPIOE TPaBo, (hOPMYIIIOE, 3MIHIOE UM CKacOBYE MPABOBI
HOpMH  (TIPaBOTBOPYICTB), a TAaKOXK peai3ye Ta OXOpOHS€  HOTO
(mpaBo3acTOCYBaHH:), BOJHOYAC MIPABO BIUIMBA€E HA JEPKaBy, BCTAHOBIIOIOYN
NPAaBOBUH CTAaTyC KOMIIETEHTHHX JIEP)KABHUX OPTraHiB; BEPXOBEHCTBO HOPM
KoHcruTynii B cuctemi npaBoBux HopM [3, c. 71].

Bapro Takoxk 3a3Ha4MTH, IO IO OCHOBHUX HAINpPSMKIB 3a0e3le4eHHs
BEPXOBEHCTBAa MpaBa B YKpaiHi Hamexarh: 1) 3/iHCHEHHS HAaJEKHOTO
HOPMAaTHBHOTO 3aKpiIUICHHS TOHATTS «BEPXOBEHCTBO IpaBa» Ul
3a0e3IeUeHHs] OIHAKOBOT'O HOTO PO3YMiHHS Ta 3aCTOCYBAHHS HE TiJIbKH Ha
KOHCTUTYIIHHOMY piBHi, aJle ¥ y 3aKOHONABCTBI 169 iHMHX ramys3ei;
2) 3a0e3neyeHHsT KOHCTUTYLIIHHOT 3aKOHHOCTI, SIKY MOXXHA PO3IJISIATH SIK
OCHOBOIIOJIOXHHUI TPUHIWIT TiSUTGHOCTI YCIX OpraHiB Jep>KaBHOI BIay,
OpTaHiB MiCLIEBOTO CaMOBPSTyBaHHsI, TPOMaICEKUX OpraHi3alii Ta OKpeMHX
IpOMaJIsiH, SIKMH TIOJSITa€ 'y HEYXWIbHOMY JOTPUMaHHI HHMH HOPM
Koncrutymii Ykpainu; 3) 3a0e3medeHHss JOCTYIy [0 MPABOCYIIS;
4) 3a6e3meyeHHsI CIPaBEJIMBOTO BHUPIMICHHS CIOpPaBH HEYIEPEKEHUM Ta
HE3AJICKHUM CyIOM; 5) 3abe3rneucHHs e()eKTUBHOI MPOLEAYpH Miadopy
KaHJAMJIATIB Ha TOCaIU CYIIIB.

3 HaBeAGHOTO MOXKHa 3pOOMTH BHCHOBOK, IO HHHIIIHIA CTaH
HOPMAaTHBHOTO 3aKpiIJIEHHs. NPHHIUITY BEPXOBEHCTBA IIPaBa B YHHHOMY
3aKOHOJIaBCTBI Y KpaiH! XapaKTepHU3y€eThCs HEJIOCTATHHOIO KOHKPETH3ALIEI0
foro 3micty, TOOTO B JEIKHX aKTax 3aKOHOJAaBCTBAa MIETHCS 3/1€01IbLIOTO
PO BEPXOBEHCTBO 3aKOHY, a HE IPO BEPXOBEHCTBO MpPaBa; BEPXOBEHCTBO
npaBa pO3IJSIIAE€TbCS 3 MMO3MLIT OpraHiB Jep)KaBHOI Blagd, a He
rpomancekocti. Ha Hamy nymky, Oyne MOpedHUM 3aKpillUTH TMOHSTTS
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BEpXOBEHCTBA IpaBa HE TUILKH B MPABOBUX MO3HIIsAX KOHCTHUTYMIHHOTO
Cyny Ykpainu, ane i Ha 3aKOHOJJaBIOMY PiBHI.
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Violence is one of the most common forms of human rights violations.
Usually, women, children and the elderly suffer the most from violence.

The main law of the state is the Constitution of Ukraine, in particular
Avrticle 3 states that a person, his life and health, inviolability and security are
recognized as the highest social value in Ukraine. Also, Article 28 of the
Constitution of Ukraine establishes that no one can be subjected to torture,
cruel, inhuman or degrading treatment or punishment [1].

Domestic violence is the most common and most difficult to combat.
Domestic violence is inherent in many countries, despite their positive
achievements in the legislative, political and practical spheres. Domestic
violence in Ukraine is the cause of 100,000 days of hospitalization,
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30,000 visits to traumatology departments, and 40,000 calls to doctors. At the
same time, only 10% of victims seek help. After all, to this day, many people
consider such relationships to be «normal». [2, p. 4].

Domestic violence is one of the most common crimes committed every
day. And yet the social pressure is so strong that many victims perceive
violence as an inevitable occurrence in life and do not report it. Other victims
who have the courage to seek help from the authorities are sometimes sent
back without being taken seriously. Others cannot find protection and justice
because of the weakness of the legal and political framework.

The most acute problem of domestic violence arises among children. This
is mostly due to their vulnerability and ignorance. The vulnerability of
children to violence is explained by their physical, psychological and social
immaturity, as well as their dependent (subordinate) position in relation to
adults, regardless of whether they are parents or guardians.

Domestic violence stems from a desire to exercise power and control over
another person. The abuser seeks to control all aspects of his partner’s life,
limiting his freedom of independent actions and probably causing her
physical, emotional, psychological and property damage [3, p. 10].

For a long time, the problem of family violence was considered the
prerogative of established customs and traditions and remained outside the scope
of legal regulation. Any interference in family relations by the state and society
was considered a gross violation of the secret of private life and was categorically
not allowed. This situation led to a certain arbitrariness in the field of family
relations and their transformation into the field of latent offenses that remained
outside the attention of competent state authorities [4, p. 11].

On January 7, 2018, Law of Ukraine No. 2229-VIII «On Prevention and
Combating Domestic Violence» came into force [5]. The law defines the
organizational and legal principles of preventing and countering domestic
violence, the main directions of implementation of state policy in the field of
preventing and countering domestic violence, aimed at protecting the rights
and interests of persons affected by such violence. According to Article 1 of
the Law of Ukraine «On Prevention and Combating Domestic Violence»
(hereinafter — the Law), acts (actions or inaction) of physical, sexual,
psychological or economic violence committed in the family or within the
limits of the place of residence or between relatives are recognized as
domestic violence, or between former or current spouses, or between other
persons who live (lived) together as a family, but are not (were not) in a
family relationship or married to each other, regardless of whether the person
lives (lived), who committed domestic violence in the same place as the
victim, as well as threats to commit such acts.

The Law of Ukraine «On Prevention and Counteraction to Domestic
Violence» supplemented and expanded the list of subjects of prevention and
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counteraction to domestic violence, which are entrusted with the
responsibilities of implementing relevant measures. In its updated form, the
system of these entities is characterized by the following structure:

— specially authorized bodies in the field of prevention and counteraction
of domestic violence, which primarily include the Ministry of Social Policy
and its structural subdivisions on the ground;

— other bodies and institutions entrusted with the functions of
implementing measures in the field of prevention and countermeasures
against domestic violence. These include children’s services, authorized
divisions of the National Police of Ukraine, education management bodies,
educational institutions, institutions and organizations of the education
system, health protection authorities, health care institutions and institutions,
centers for providing free secondary legal assistance, courts, prosecutor’s
office, authorized bodies on approval issues, etc.;

— general and specialized support services for victims. Social service
centers for family, children and youth are classified as general services by the
legislator; shelters for children; centers for social and psychological
rehabilitation of children; social rehabilitation centers (children’s towns);
social and psychological assistance centers; territorial social service centers
(provision of social services); other institutions, institutions and
organizations that provide social services to affected persons.

Shelters for injured persons, centers for medical and social rehabilitation
of injured persons, a call center for preventing and countering domestic
violence, gender-based violence and violence against children, mobile teams
of social and psychological assistance to injured persons and persons affected
by of gender-based violence, as well as facilities and institutions designed
exclusively for victims and persons who have suffered from gender-based
violence.

Violence can be stopped only by indifference and professionalism.
Indifference united millions of Ukrainians in the desire for a new life [3, p. 5].
It was and remains the driving force behind changes in the economy, social
sphere, culture, etc. That is why today, when we are creating an effective
crime fighting tool, it is so important to be indifferent.
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JlroncTBO chOrofiHI TepedyBae Ha MeXi EKOJIOTi4HOi KaTtacTpodwu.
30poiiHa arpecis pociiicbkoi (enepanii npotn YkpaiHn 1me OLIbLI
YCKJIAJHHJIA CUTYAIlil0, HOPYLIYIOYH OCHOBOIIOJIOXKHE E€KOJIOTTYHE MPaBo Ha
Oe3meyne A KUTTA Ta 370poB’ st JoBKULIA (cT. 50 Koncrurynii Ykpainm).
Pammmcty 3amonisiiy 3Ha9HOT HIKOIM YKPAaiHCBKOMY JTOBKULIIO. Y pe3yibTati
MOCTIHHUX OOCTPLIIB BUHUKAIOTh MaclITaOHi JIICOBI MOKeKi, 3HUILYIOTHCS
NPUPOIOOXOPOHHI TepHuTOopii, piropa Ta payHa, ekocucTeMu 3a0pyAHIOIOTECS
HeOe3MeYHUMH XIMIYHUMH pPEYOBHHAMM BiJl OoOe€mpwuiaci, BiHCHKOBOT
tTexHiku. lle mumme neski MPUKIAAW HETAaTHBHUX BIUIMBIB Ha JIOBKILISA
BHACJIIZIOK BOEHHHX Jiil. 3 moYaTKy BilfHH MiHICTEpCTBO 3aXUCTY JOBKIIIIS
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Ta MPUPOIHUX pecypciB YKpainu 3adikcysaino maibke 2300 BUNIaAKiB KON
JOBKULTIO BHACHiMOK OOWOBMX miif. 3a cioBaMH MiHICTpa eKojorii Ta
pUPOIHUX pecypciB Ykpainu Pycmana Crpimbiya, 3aranbHa cyma 30MTKIB
BXKE CTAaHOBHTH MoHaa $46 mipp, siki YkpaiHa 3 yacoMm Bumaratume Bijg Pocii
SIK BificbKOBI pemapanii [1]. Aue, Ha aib, IIe HE OCTATOYHA CyMa, TOMY IO
BIMCHKOBI [Iii Hapa3i TPUBAIOTH.

Exonoriuni mpaBa JIOOMHM NOTPeOyIOTH  e(EKTHBHOTO 3aXHCTY.
BaxnuBoro cynoBoro IHCTHTYLi€l0, IO 3abe3ledye TakUd 3aXUCT, €
€Bporeiicbkuii cyn 3 mpas moaunau (nam — €CIUI). Sk Binomo, KonBeHiris
PO 3aXHUCT MPaB JIIOAWHU Ta OCHOBOIOJIOXHUX cB0OOA (nami — KonBeHis)
HE MICTUTB Y CBOEMY CKJIaJli €KOJIOTIYHUX MPaB JIOIUHU (OCKLIBKY JaTOBaHa
1950 poxom, a eKOJIOTiYHE MPaBo SIK raxy3b IpaBa Ta eKOJOTIYHI MpaBa K
PI3HOBH[ TpaB JIOAWHU BHHHUKAIOTH HAa ICTOPWYHIN apeHi Mi3HiIIe), IpoTe
npaktuka 3axucty y €CIII miei kareropii cripaB € JOBOJ 3HAYHOKO 1 Mae
TEHJCHIIIIO IO CTPIMKOTO 3pOCTAHHS.

3 amamizy cymoBoi mpakTuku ciuigye, mo €CIIJI BOagae mposs
€KOJIOTIYHUX IIPaB B OKPEMHUX OCHOBHHX IPaBax JIIOAWHY 1 TPOMASTHUHA, 1110
sakpimieni B KonBeHuii, 3okpema y: mpaBi Ha xurts (cr. 2)
(Oneryildaz v. Turkey, L.C.B. v. the United Kingdom, Calvelli and Ciglio v.
Italy); mpaBi Ha cripaBeAnHMBHiA Cya Ta Ha eEKTHBHHN 3aci0 HOPUANYHOTO
saxucty (cr.ct. 6, 13) (Zender v. Sweden, Fredin v. Sweden (No. 2); mpasi
Ha TIOBary J0 MPUBATHOTO 1 CIMEWHOIrO JXHUTTS, KUTJIA 1 KOPECHOHACHIT
(ct. 8) (Guerra and others v. Italy, Lopez Ostra v. Spain; Arrondelle v. the
United Kingdom, Powell and Rayner v. United Kingdom,
Fadeyeva v. Russia); mpaBi Ha cB000/ 1y 00’ €/IHAHHS 3 IHIIUMH 0COOAMH JJIsI
3axucTy cBoix intepeciB (ct. 11) (Koretskyy and others v. Ukraine). Otxe,
€KOJIOTIYHI IIpaBa rpoMajstH YKpaiHu Moy Tk OyTa 3axuiieri B €CIJI came
Yepes IpaBa, AKi 3aKkpiruieHi B HopMax KoHBeHIIi.

Hogoto kateropiero exonoriuaux crpap y npaktumi €CII e Tak 3BaHi
«ximiMaTHuHI cripaBuy. Mnetses mpo tpu cnpasu: 1) Association of Senior
Women for Climate Protection and Others v. Switzerland, Ne 53600/20;
2) Caréme v. France, Ne7189/21; 3) Duarte Agostinho and Others v. Portugal
and 32 Other States, Ne 39371/20.

Posrisig mepmioi kiMatnaHOi cripasu (Association of Senior Women for
Climate Protection and Others v. Switzerland, Ne 53600/20) posmnouascs
29 6epe3nss 2023 poky. Bona crTocyeThcsi BIUIMBY Ha  37J0pOB’S
eKCTpEMaJIbHOI CIEKH, 3yMOBJIEHOIO 3MiHOIO Kiimary. IlozoB mo €CILI
ojiaja IIpUxchka rpomachka acomiaris Klima Seniorinnen, o 06’ eanye
TIEHCIOHEPOK, CEPEAHiH BiK IKUX CTAHOBUTH 73 POKH. Y CBOEMY I030Bi BOHH
3asBIIAIOTh TPO «3TyOHMH BIUIMB 3MIHM KJIIMaTy Ha >KUTTS 1 370pOB’s
JIOIUHWY» Ta CTBEPKYIOTh, IO HETaTHBHI HACTIAKU KIIMAaTHYHUX 3MiH
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6e3nocepeIHbO 3yMOBIIIOIOTh MOPYLIEHHS L1M0T HU3KH OCHOBOIIOJIOXKHHX
mpaB i cBoOox, 3akpimneHnx y Konsenii [2].

Hpyra cmpaBa — 3a mo3zoBoM JI. Kapema, umena €BpomencpKoro
TapJIaMeHTy BiI QpaHIy3bKOi MmapTii «3eleHux», SKAH OCKapKy€e BiIMOBY
OpaHnrii BXUBAaTH OUTBII paJWKaIbHUX 3aXOIB IIOJ0 MPOTHAII Ipomecam
3mian kmimaty (Caréme v. France, Ne 7189/21) [2]. Ille wa mocanmi mepa
Kapewme nosuBascst 10 (ppaHIly3pKOTo Cyay BiJ iIMEHi CBOTo MicTa Ta Bij cede,
3asBJISIOYH, 110 3MiHA KJIIMATy ITiABUIIY€E PU3UK 3aTOIUICHHS HOTO OYANHKY.
Bumuii anminictparuBauii cy @paHuii yxBajiuB pillieHHS] Ha KOPUCTh MicTa
NPOTH HEeHTpalbHOTro ypsiny y 2021 poui, ane BiIXWIUB iHIUBIXyanbHY
ckapry Kapewme, siky BiH 3rogom nepenas 1o €CITI.

Tpets cnipaBa Oyina iHiniffoBaHa Irpynor0 MOJIOJUX MOPTYyraibiiB. BoHa
MOKHM 0€3 1aTH CITyXaHHs. 3asBHUKH 3BUHYBadyIOTh OJHOYACHO 33 neprkaBH
(cepen HHX — pocis Ta YkpaiHa), Oe3OisUTGHICTh SKHX, HAa IXHIO TyMKY,
cnpuurHWIA XBUIi crieku B [TopTyranii, mo HIOWTO BIIMBaE Ha iXHI mpasa
moauHU. ToMy I JiepKaBu MOTPIOHO 3000B’s13aTH BXXUTH OLTBIIE 3aXOIIiB
U po3B’si3aHHs pobiemu 3MiHu KiriMaTy (Duarte Agostinho and Others v.
Portugal and 32 Other States, Ne 39371/20) [2].

Omxe, Buepuie B ictopii €CITJI posrnspaTuMe NUTaHHS PO T, YU MOXKE
HEBHKOHAaHHS IPOTPaMHUX JIOKYMEHTIB 3  KJIIMaTHYHOI  MOJITHKH
MOPYILYBaTH IpaBa JIIOJHHY, 3aKkpimieHi B KonBeHmii.

Sk Bimomo, €pomneiichkuit Coro3 y 2019 poiii mporoiocuB BKpaii
amOiTHYy Mery (Tak 3BaHWi €Bpomneiicbkuii 3enenuii kypc, The European
Green Deal): koHTHHEHT cTaHe KiIiMaTHYHO HeWTpaibHuM 10 2050 poky.
OcraHHE O3Ha4Yae iCTOTHE 3MEHIICHHS MAPHUKOBHX BUKHUJIB B arMocdepy,
MOCTYTIOBY BiZIMOBY BiJ BYTLJIIS Ta IPUPOJHOTO Ta3y, a TAKOXK OLTBITY yBary
JIO0 BITHOBITIOBAJBHUX JDKEpEN eHeprii. AJe peamizamis 3eneHoro Kypey €C
MOCTaBJICHA TN 3arpo3y depe3 30poifHy arpecito pociiicekoi Qeneparii
npoty YkpaiHu. BiifHa HeraTMBHO BIUIMBae Ha 3MiHY KIIMAaTy, 3arpoKye
rJI00aTbHUM 3yCHIIISIM 3 IOCSTHEHHs 1iiieH [Tapu3bKol KiliMaTHYHOT yroiu.

dikcyBaTH KOHKpPETHI (haKTH €KOJOTIYHUX 3JI0OYMHIB PAILIUCTIB 3arajoM i
KJIIMaTHYHUX 3JI0YMHIB 30KpeMa — BKpail Ba)JIMBO. AJDKe MOTIM Wi J0Ka3u
Oynyte mpencraBieHi B MDKHapoJHOMY KpHUMIHAIBHOMY CyIi Ta
Mixknapoanomy cyni OOH. [lo Toro i, Taki JoKa3u € BKpail BAXKIIMBUMH Yy
cupasi €CIII (Duarte Agostinho and Others v. Portugal and 32 Other States,
Ne 39371/20), amke 36poiina arpecist pd npotu Ykpainu tpusae 3 2014 poxy
1 IIPOTATOM BCHOTO IIHOTO Yacy AEPKaBO0-arpecopoM YHMHHUTHCS HETaTUBHUI
BIUIMB Ha KJiMart. SIK BiJIOMO, Ha CbOTO/IHI poCiiichka (enepaltis, K AeprkaBa,
BUKIIIOYEHa 31 CKJaay JepxaB-wieHiB Pamu €Bponm, mounHaoun Bif
16 6epe3nst 2022 poky. Takox BoHa Buiinnia 3 cucremun KonBeHILi Bin
16 Bepecus 2022 poky. Omxe, pocisi He iepedyBae 3apa3 B 30HI FOPUCHUKIIIT
€CIII i me 3000B’d3aHa BHKOHYBAaTH pIIIEHHS IBOTO oOpraHy. Bona
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BimMoBmacs BukoHyBatu pimeHas €CIJI,. Po3risn HaBiTh THX cIipaB, IO
TPHUBAIOTh, 3HAXOAATECS y cyni ¥ Oynu momani 1o 16 BepecHs 2022 poky,
3IIACHIOETHCS 3 PO3PaxyHKY Ha Te, o Pocist moBepreThes B cuctemy €CILIT
ta KonBentii. Ayre Hapasi MU po3yMieMo, IO Y HAHOIIKIil TIePCIIEKTHBI 11e
€ MajoiMoBipHEM. Pociiicbko-yKpalHChKa BiffHa TpUBA€, i pocis HEBITMHHO
HPOJOBXKYE PyXaTH CBIT 0 «KIIMaTHYHOTO ITEKJIaY.

Orxe, posrisa kiiMarnanux cipas y €CILI € HOBoro cTOpiHKOIO icTOpil
3axucTy ekosoriyHux mnpas. Skmo €CILJI Bu3Hae, M0 Taki NO30BH MOXKHA
BUHOCHTH Ha PO3MJISA CYJOBOTO OpraHy, TO BiH Oyae 3MYILIEHHH aaTH
BIZINOBI/Ib HAa MMUTAHHS, Y1 NOPYILIYE KIIMAaTHYHA TTOJIITHKA JIepXKaB IIPaBo Ha
xuTTa (cT. 2 KoHBeHMii) i mpaBo Ha moBary JI0 MPHBAaTHOIO i CIMEHHOTO
xuTT4 (cT. 8§ Konsenuii). [1o3uTuBHI pillleHHs y KIIMaTUYHUX CIpaBax iIie
OlbIIe aKTyaTi3yIOTh Ta MPUCKOPATH MPOLieC BU3HAHHS NpaBa Ha Oe3reyHe,
4pcTe, 3I0pPOBE Ta CTiMKEe MOBKULIL y SKOCTI CaMOCTIHHOTO TIpaBa,
3akpimeHoro JlogaTkoBuMm mpotokonoM 1o KonBeHmii, ockinmbku cT. 8
KonBenmii (sx HaWOULIBII yHiBepcallbHa Ta 3aCTOCOBYBaHA JO 3aXUCTY
eKOJIOTIYHMX TIIpaB CTaTTs), HE 3aBKOH € HACTUIBKH THYYKOI, 100
CTOBIJJICOTKOBO CIIPAaBUTHCSA 3 LUM 3aBOaHHsM. Ha Hame rimboke
NepeKOHaHHs, Yy pa3i IO3UTHBHOIO BHUPINICHHS 3a3HAUYCHUX BUIIE
KimiMaTHYHUX crpaB, KoHBeHIiss Mae Oyt mgomnoBHeHa J[omaTKoBHM
MIPOTOKOJIOM PO IpaBo Ha Oe3NeyHe, YHCTe, 310POBE Ta CTIHKE JOBKIJIIS.
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B ymoBax 3a0e3neueHHs akTyaiizallii 3a0e3meueH s «CTIHKOCTD IHCTHTYTY
JICP’KaBHOI CITy»O0u B YKpaiHi, 3a0€3MeUeHHsT HOro PesieBaHTHOCTI pealbHUM
BUKJIMKaM BOEHHOTO Yacy Ta IIOBOEHHO] BiTOYIOBH, i3 aKLIEHTOM Ha i «3B’S30K»
i3 «30BHIIIHIM €JIEMEHTOM» y peali3allii IpiOPpUTETHUX HAIMPSMKIB CITy>KiHHS
oci0 myOmiyHIM iHTepecaM, iCTOTHO aKTHBI3YETHCSI HOPMOTBOpYA AISUTBHICTH
JIeprKaBH, 30pI€EHTOBAaHA Ha TIeperisi/] MPABOBUX 3aca,l CITyKiHHS 0ci0 My OJIiyHIM
iHTepecaM B HUIOMY, a OTXKE W 3acal peaisaiii mpaBa 0COOUM Ha JEpiKaBHY
CIy>k0y SIK HEBiJI'€MHY CKJIaZIOBY TaKOT'0 CIIy>KiHHs. BIpoBa/keHHsI IIPaBOBOTO
pPEeXUMY BOEHHOTO CTaHy B YKpaiHi, 3yMOBJICHE 30BHIIIHBOIO 30pOHHOIO
arpeci€ro, 3 HEOOXIJHICTIO aKTyalidyBajo moTpedy 3MiHM TIPIOPUTETIB
NPaBOTBOPYOCTI, 13 AaKUEHTOM Ha YHOPMYBaHHsS aKTHBI3allil CriBrpai
JNCPKaBHUX CIY’)KOOBIIIB 3 1HO3EMHHMH MapTHEPaMH, MIDKHAPOTHAMH
opraHizauisiMu  3a/uisi  3a0e3niedeHHs W mepeOyBalOTh 332  KOPJIOHOM,
3a0e3MeveHHsT 3aXHUCTy IHTepeciB YKpaiHM y MDKHAPOMHHUX IHCTUTYIIISX
BHACJIJIOK 30BHIIIHBOT arpecii, BIAIIKOAYBaHHS 3aBJAHOI ILIKOAM TOLIO.
Peanizaris 3a3HaueHNX 3aBHaHP i3 HEOOXIMHICTIO Tiependavae CIpOMOXKHICTH
JICp’)KaBHUX CIy>KOOBIIIB BHKOHYBaTH CBOI THpodeciiiHi 000B’S3KM B «HOBHX
YMOBax», i3 MOTPEOOI0 OINpAIIOBAHHS aKTiB MDKHAPOJHOTO 3aKOHO/IABCTBA,
akTiB €C, akTiB 3apyODKHOTO 3aKOHOIABCTBAa, HAOyBaTH MPAKTHUKH iX
3aCTOCYBaHHSI, & TAKOK KOMIIETEHTHOCTEH 110710 Pi3HMX (h)OPM CHIKYBaHHS 3
iHO3eMHUMH napTHepamu. Le, y cBOto uepry, 3yMOBIIIOE MOPYIICHHS TUTAHHS
PO PEJIeBaHTHICTh Nepe0aueHNX y YMHHOMY 3aKOHOABCTBI NPO JEpKaBHY
ciyx0y yMOB peaJti3allii mpaBa 0coOH Ha iepKaBHY CIIy>KOy peaTbHIM BUMOTaM
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yacy, JOIycKy ii 0 ciry»kOH, eeKTUBHOrO ii CIy>KiHHS IMyOIiYHUM iHTEepecam
Ha TIocaji IepkaBHOT CITy>kOH, (hopMyBaHHS CIIy»KOOBOi Kap’€pH TOIIO.

AHaJti3 YMHHOTO 3aKOHOJIABCTBA Y KpalHU IO JIepyKaBHY CITy»KOy J103BOJISE
BECTH MOBY TIPO KiJIbKa Py YMOB JIOITYCKY OCOOH JI0 Iep>KaBHOI CITyKOH, cepert
SIKUX 1 MOBHA CIIPOMOJXKHICTb 0COOHM, IPO «MOBHHH (UIBTP» T CIIPOMOKHOCTI
om0 BU3HAUeHHS e(deKTWBHOCTI ii mpodeciiiHoi mismTbHOCTI Ha mOcami
JIep>KaBHOI CIIy>kOU I BIUIMBY Ha (opMyBaHHs NpoQeciiiHOi Kap’epH, a TaKOX
PO MOXKJIMBICTh YMOBHOTO BHOKPEMIJICHHSI «MOBHOI» IE€PEIyMOBH I
NIPUITMHEHHST BITHOCHH IyOmidHOi ciyOu (30KpeMa y pasi HeraTHMBHUX
pe3yJIbTaTiB IOPIYHOTO OIIHIOBAaHHA 1i ciyx0OoBoi misimeHOCTI). [Ipote
JOLUILHUM Oynio © 3amuTaHHs, a 4H TOUIHPIOIOTCA 3a3HaueHl TOJIOXKEHHS
3aKOHO/JABCTBA HA iHIIOMOBHY CIPOMOJKHICTH OCOOH TIPH nepe6yBaHH1 ii Ha
nocasii iepxaBHoi ciry>k0u? Un Bce K Takd MOBa iiie o BiIbHE BOJIOJIHHS
JIep’KaBHOIO MOBOIO Ta €(peKTUBHE BUKOPUCTAHH 1i y MpodeciitHiil MisbHOCTI
JIEP>KaBHOTO CITy>KOOBIIsI?

[TouaTn BapTO i3 HOMYCKY OCOOH 10 AEPKABHOI CIIyKOH, IPO MOXKITUBICTD
peanizyBaTH NpaBO Ha JEpiKaBHY CIyxOy Ha craiil JOMyCKy O Takoi
ciry>x0n B3arayi. UnHHE 3aKOHOJABCTBO IIPO JIEpKaBHY CIykO0y (haKTHIHO
YMOBHO BHOKPEMJIIOE IBI IPYNH «MOBHHX» BHMOT JIO INPETEHJCHTa Ha
rocazy JIep>KaBHOI CITy>kOH, a came: TIo-TIepIIe, IMIIepaTHBHI BUMOTH LI0/I0
BIJIBHOT'O BOJIOJIHHSI 0COOOI0 [JEpP)KaBHOIO MOBOIO, IPOXOJDKEHHSI HEIO
NpOLEAypH BU3HAYCHHS pIBHA BUIBHOTO BOJOAIHHA I OTpUMaHHS
ceprudikaty 3a 1 migcymkamu. LI BUMOra € 3arajpHOO JUIS IHCTHTYTY
JIepKaBHOI CITy>KOU B LIIOMY, HE3aJIEXKHO BiJl TOTO, Ha SIKY TIOCaIy KaTteropii
JepKaBHOT city)0u mpereHaye ocoba. [To-apyre, «3miliaHi» BUMOTH MO0
BOJIOJIIHHSL 0COOOI0 1HO3EMHOI0 MOBOIO, i3 YMOBHHUM BHOKPEMJICHHS
IMITEpaTHBHUX I10J0KEHb CTOCOBHO 1T0CAJ KaTeropii «A» 1 IUCTIO3UTUBHUMHU
(peKOMEHIOBaHUMH) IS T0CaJ IHIIMX KaTeropiil JepiKaBHOI CIy»KOu.
MompaBma, peanii CHOTONEHHS JEWIO 3MIHIOIOTH YMOBH HPaKTHYHOI
peaitizaliii 3aBiaHb JepKaBHOT CITyKO0H 1 171t 0¢i0 Ha mocagax KaTeropiit «b»
ta «B». lle miaTBepmKye Te3y mpo Te, IO IHIIOMOBHA CIIPOMOXKHICTh
HabyBae XxapakTepy OOOB’A3KOBOI YMOBH JOIYCKYy OCOOM 10 JepXaBHOI
cnyx6u. lle mATBEpKYIOTH 1 pe3ympTaTd Cy4dacHOi BITYM3HIHOL
HOPMOTBOPYOCTi, SIKI 3aKpIIUIIOIOTh MNPIOPUTETHI BEKTOPU PO3BUTY
JepkaBHOT ciy>)kOM Ha HaiOmmkwi nepiomu. Tak, Hampukiazx, [lmanom
npioputeTHUX Aid Ypsny Ha 2023 pik, 3aTBEpUKEHHM DPO3HOPSIKSHHIM
KMY Big 14.03.2023 Ne 221-p, mepenbaueHO BEKTOPH IOJAJbIIOrO
(YHKIIOHYBaHHS [ep>kKaBH B IUIOMY 1 JepXaBHOI CIIy>)KOM 30Kpema, i3
aKIEHTOM Ha 3aX0JIM peajizalii cepii mporpam-ckianoBux [nany noBoeHHOT
BinOymoBu YKpainu, npeacrasieHoro IIpemep-MinicTpom Ykpainu BIiTKY
2023 poky y M. JlyraHo, npakTH4YHE BTUICHHS y JKUTTS SKHX Hependadae
aKTUBHI «KOHTAKTH i3 30BHIIIHIMH €JIEMEHTaMm», «IpodeciiiHy IisIbHICTh
oci0 Ha mocajax Jep>KaBHOI CITy>KOM i3 ajanTaIi€ro Takoi MisUIBHOCTI IO
BHMOT €BPOIICHCHKOI Ta CBITOBOI MPOQeCiHHOI CIIUTBHOTHY, «i3 MOCHICHHIM
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CHiBIIpali i3 IHO3eMHIMH NapTHEPaMI» TOLIIO, 1110 3HOBY X TaKu Nependoavae
pearizanifo akTiB MDKHapOJHOTO 3aKOHOIABCTBA, CIIBIPAIIO SIK Y MeEXax
KpaiHu, Tak 1 mo3a ii Mexxamu, (OPMyBaHHS HOBITHHOTO BITYH3HSHOTO
3aKOHO/IaBCTBA, IOJOXKEHHS SIKOTO Y3TOIUKYIOTBCS i3 €BPONECHCHKHMH Ta
MDKHapOIHUMHM  TNPAaBOBUMH  CTaHAApTaMH, (OPMYBAaHHS  IPAKTHKH
MpaBO3acToCyBaHHS Tomo. IliITBEpIKEHHSAM NBOTO MOXKHA BB@KaTH H
NOJIOKeHHs1 camoro [lmany npiopuretHux niit Ypsay Ha 2023 pik, ski
Oe3mocepelHFO MICTATh BKa3iBKy Ha «30BHIMIHIW» 3B SA30K JepXKaBHOI
ciry’KOU 13 «30BHIIIHIMKY eJeMeHTaMH (Hampukian, n.a. 355, 356, 357
[Inany), a Takox gncieHHnx akTiB HAJIC Ykpainu. Bece e migrBepmxye
HarajibHy NoTpedy neperisiay MojoKeHb YAHHOTO 3aKOHOJIABCTBA Y YACTHHI
YHOPMYBaHHS 3aca]] AOIyCKy 0COOM O Aep>KaBHOI CIIykO0H, 30KpemMa Ioa0
il IHITOMOBHOI CIPOMOYKHOCTI J0 MOAANBIIOI MpodeciiHOol AISUTBHOCTI Ha
mocazai Aep>kaBHOI ciy:xOm. Taka BUMOra Mae TOIIMPIOBATHCS Ha BCi 0e3
BUHATKY TOCaJ¥ JePXKaBHOI CITyKOH, a OT)Ke Ha 4aci BHECEHHs JIOTIOBHEHb
JI0 3aKOHOJABCTBA IPO AEpKaBHY CIyXkOy ITONOXKEHb, sKi O 3aKpimuin
3acajii  MPOXOKCHHA MPETCHICHTOM Ha TOCaly JCPXKABHOI CiykOH
BCTYITHOTO BI/I]'Ip06YBaHH$I JUIl BU3HAYCHHS PIBHS BOJIOJNIHHSA 1HO3EMHOIO
MOBOIO — ofHiero 13 MoB €C. Un MOXHa BBaKaTh BIPOBAKCHHS TaKOl
BUMOTH «HaAMIpHOIO», TaKOI0, IIO CIyIye IEpEroHO0 (HacamIiepern,
MITYYHOI TMEPEMOHOI0) Ui JOMyCKy O0CO0M J0 JAepiKaBHOI CiyxOu?
HameBHe, mo Hi, OCKUIbKM TIpH BCTyIi Ha CIyk0y ocoba Mae
NPOJIEMOHCTPYBaTH piBeHb cBO€i mpodeciiiHOi MiArOTOBKH, BiIbHE
BOJIOMIHHS JIEP’KaBHOIO MOBOIO, @ OT)K€ BOHA MA€ JIOCBiJ IPOXOKECHHS
PI3HUX aTecTalliiHUX MPOIEAYp 1 Ui Hel He Oy/e HOBAIE MPOXOHKECHHS
3a3HA4YEHOT0 BCTYITHOTO BHIIPOOYBaHHS, sike Oylle CKJIaJIOBOIO YaCTHHOIO
KOHKYPCHOI POLIETypH AOITyCKY 0COOM 10 NeprkaBHOI ciryk0u. CTOCOBHO k&
3alUTaHb II0JI0 PIBHS BOJIOMIHHS OCO0OI0 1HO3EMHOIO MOBOIO BapTO
3a3HaYATH HACTymHe. HaBuaHHA 0coOM Ha pPIi3HUX PIBHAX BHIIOi OCBITH
(a ocoba Mae mpu BCTyIl Ha Jiep)KaBHY CIy»Oy HalaTu JOKYMEHT, SIKHUii
MiATBEPIKYE HASBHICTh y Hel MEBHOTO DIiBHSA BHUIIOI OCBITH) Iependadae
HAOYTTS HEIO IHIIOMOBHHX KOMIIETCHTHOCTEH BIIPOJOBK BCHOTO IMEPIOTY
HaBYaHHS, a TaKOX MPOXOPKEHHS MPONEAypH CKJIAaJaHHS €IMHOTO
BCTYITHOTO ICIIUTY NPHW BCTYMI Ha JAPYrud (MaricTepchKHii) piBeHb BHIIOT
ocBitu. HaganHs 0c000F0 TpW BUSABJICHHI BOJICBHSBIICHHS OO peaii3arii
npaBa Ha Jep>KaBHY CIyKOy JOKyMEHTY MpO HasBHICTh y Hel BUIIOi OCBITH
anpiopi  mepenbadae  HaOyTTS  HEIO  BiJANOBIAHMX  IHIIOMOBHHX
KOMIIETEHTHOCTIIEH, a2 OT)K€ apryMEHTH CTOCOBHO TOTO, IO BH3HAYEHHS
PiBHS 3a3HaYCHOT CIIPOMO>KHOCTI I/ 9ac JOIYCKY JI0 CITy>KOM CIIyTyBaTHMe
MEepernoHol0 Ul THX, XTO TAaKUX KOMIIETGHTHOCTEI HeMae, He €
MepeKOHJINBOI0. KOMIIETEHTHOCTI MalOTh OYTH, OCKIJIBKH € JOKYMEHT IIpO
OCBITY, SIKUH 1 MATBEPKYE iX HAOYTTS Ta aTeCTaIlito 0coOH, a sIKUM € piBeHb
IHIIOMOBHOI CHPOMOJKHOCTI — II€ B)KE 1HIIE 3aluTaHHs 1 caMe BU3HAYUTH
PiBEHB TaKO1 CHPOMOYKHOCTI JIS ITOIANNBIIOT0 e(heKTUBHOTO CITY>KiHHS 0co0n
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myOJIiYHUM iHTEpecaM 1 Mae «MOBHHMH (iIbTP» IiJ Yac JOMYCKy 0coOH 10
JepKaBHOI CITyKOH.

[IpaBo ocobu Ha nepkaBHy cirykOy BapTO pO3IJSLIATH 1 Yy aclekTi
(dopmyBaHHSI 0c00010 CBO€i mpodeciiiHOi Kap’epu BxKe MICHA BCTYIy Ha
cimyk0y. | e muTaHHs aKTyali3yeTbesl MO BiJHOIICHHIO JI0 THX 0Ci0, sIKi
paHilIe BCTYIIIIN Ha CITy>KO0Y 1 BKe TPUBAJIMH Yac CYMJIIIHHO BUKOHYIOTH CBO1
ciry>k00Bi 000B’s13kH. AHaJli3 pe3yabTaTiB HOPMOTBOPYOCTI OCTaHHIX JIBOX
POKIB CBiTYHTH TpO Te, MO AepkaBa IMPHUIUILE AOCTATHBO YBarW LEOMY
CTpaTeriYyHoMy  HamnpsIMKy  (OpPMYBaHHA  «SKICHOTO»  KaJpOBOTO
3a0e3neueHHsT JepXKaBHOI CIY)KOW, CTBOPIOIOYM JIOCTaTHBO IIHUPOKI
MOXJIMBOCTI JJisi HaOyTTs/ BIOCKOHAQJICHHS IHIIOMOBHOI CIIPOMOXKHOCTI
JepKaBHUAX CIYXOOBIIIB, CTUMYJIIOBAaHHA iX I KOHTPONIO 3a pealizalliero
HaJlaHUX MOXKJIMBOCTEeH. MoBa #ize, Hacammnepen, npo [TocranoBy KMY Bin
30.12.2022 poxy Ne 1494 «IIpo 3miam gm0 IloJoXeHHS TPO CHCTEMY
npodeCifHOr0O HaBYaHHS JCPKABHUX CIYXKOOBI[IB, TOJIB MICIEBHX
JIepKaBHAX aIMiHICTpamid, iX TMepmmx 3acTYNHHKIB, 3aCTYIHHKH,
MOCaIOBHX OCI0 MICLEBOTO CaMOBPSAYBaHHsI, JICIyTATIB MICIIEBUX paay, i3
BU3HAHHAM TIPIOPUTETHOCTI MPOTPaM iHIIOMOBHOI MiJTOTOBKH JIEPXKaBHUX
CITy>KOOBIIB y MiABUIIECHHI X MpodeciifHUX KOMIIETEHTHOCTEH B LILIIOMY, IIPO
Haxkaz HAJIC Bix 20.02.2023 poky «IIpo 3miau go Ilepeniky npiopuTeTHIX
HampsiIMKiB ~ (TeM)  miBUINEHHs  KBajidikamii  3a  3araqbHUMH
(cepTudikaTHUMH) Ta KOPOTKOCTPOKOBUMH Tporpamamu y 2023 pomi», mpo
peamnizartito IIpoekty Eng4PublicService sk pesynbrary criBnpari HAJIC i3
ocBiTHROIO opraHizamieto EF Language Learning Solution, skwit
30pi€HTOBaHMN Ha OE3KOIITOBHE BMBYEHHs (BJOCKOHAJICHHS) ITyOIIYHUMHU
CITy’)KOOBLSIMM ~ aHTJIiiicbkoi MoBHM Ha 1uiatdopmi ounaiiH-mkonn EF
EnglishLive. BapTo BH3Ha4HMTH y 3aKOHOIABCTBI MpPO AEprKaBHY CIYKOY
BJJOCKOHAJICHHSI PiBHS IHIIOMOBHOI CIIPOMOYKHOCTI CJIy»OOBIIB SIK CKJIaJIOBY
iX 00OB’SI3KYy IIOJO «SKICHOTO» MpOdeciiHOrO 3pOCTaHHS, 3IIHCHIOBATH
KOHTPOJIb MiJl Yac UIOPIYHOIO OILIHIOBAHHS pE3yJbTaTIB CIIy>KOOBOT
JISUTEHOCTI 0COOM Y «HOBHX» YMOBaX aKTHBHOI CHIBIpAaIi 3 «iHO3EMHHM
€IEMEHTOM» I pO3MISAATH SIK MOXJIMBY MiJCTaBy MJIsl TPUIIMHEHHS
BiJIIOBiTHUX BiIHOCHH CIIy>KOH y pa3i iHIIOMOBHOT HECTIPOMOKHOCTI 0COOU
JI0 CIy KIHHS IyOJIIYHMM iHTEpecaM Yy HOBHX YMOBaX ChOT'OJICHHS.

Otrxe, IHIIOMOBHY CIIPOMOXHICTH OCOOM BapTO pO3MNIAAATH SK
00’€KTHBHO 3yMOBJICHY peajisiMi ChOTOJEHHS BHUMOTY sl e(exkTHBHOT
peaiizanii 0co0010 CBOTO MpaBa Ha Jiep>kKaBHY CIIykOy i HOpMyBaHHS 3aca]
BiJIIOBITHOTO «MOBHOTO (DiJIbTPY» — MPIOPUTETHUM BEKTOPOM BITUM3HSIHOI
HOPMOBTOPYOCTI.
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BBakaeTbes, M0 BHACTIIOK ICTOPUYIHUX OCOOIMBOCTEH pi3HI KaTeropii
npaB JIOJWHM BHHUKAIU HE OJHOYACHO, a 3 SBJLSUIMCH MociinoBHO. HuHi
HayKOBIi BUIUIAIOTh YOTHPH TTOKOIIHHS NPAB JFOJMHH, JI0 MEPIIOTO 3 SKUX
BIZIHOCSATH MPHUPO/IHI TIpaBa JIOJIUHH, sIKI € OCHOBOIO 1HCTHTYTY JIFOJCHKHX
mpaB, a caMe 0COOMCTI Ta modiTHYHi mpasa [1, c. 48]. Cepex mpas mepuroro
MOKOJIIHHSL BapTO BUIUIMTH NPABO HA TAEMHHMIIO KOPECIOHAEGHIIIT, sKe
NPOWIIIO TPUBAIMHA ICTOPHYHMI NUIAX BiX CBOrO BHHUKHEHHA JIO
ChOTOJICHHS 3 YypaxyBaHHSAM IHTEHCHBHOI'O Ta JHHAMIYHOTO DPO3BHUTKY
iHpOpMaiHHUX Ta TEIEKOMYHIKAI[IfHAX TEXHOJOTIH Ta MOSBOI HOBHX
BUJIIB KOPECIOH/ICHII]].

[IpaBo Ha TaEMHUIIO KOPECTIOHAEHIII] SK MPaBO IMEPIIOTO MOKOJIHHS €
HEBIUy>KYBaHHM, HETIOPYIIHUM Ta He Moke OyTu ckacoBanuM [2, c. 58]. o
TOTO , OCKUIPKM L€ MpaBO € TNPHPOAHHM, TO BOHO HE CTBOPIOETHCS
JIepkaBoto, a Jmine OQIIifHO HE BU3HAETHCS, KOHKPETU3YETHCS I
3axuIaeTses [3, c. 4].

V¥ crarti 31 Koncturymii Ykpaluu npaBo Ha TAEMHUIFO KOPECIIOHICHIIIT
3aKpiluleHe SK OJHA 3 HAaWBUINUX COLIAJLHUX IIIHHOCTEH, IO HaJeXaTh
nronuHi. Le npaBo 3aiiMae oHe 3 HEHTpaIbHUX Micllb B OCHOBHOMY 3aKOHi
VYkpaiau, B JepkaBi Ta B CYCHUIBCTBI. [, Oe3yMOBHO, KOHCTHUTYIIiifHE
3aKpIIJICHHS OTO NpaBa € BAXJIUBUM 1 000B’S3KOBHM, OCKIUJIBKH JIMIIE 32
Woro (¢ikcauwii y BIINOBIAHMX MPaBOBMX HOpMax, IIepIl 3a Bce
KOHCTHTYLITHUX, MO’KHA FTOBOPHUTH PO FOPUIUYHY MiICTaBy BCTAHOBJICHHS
KOpECIIOHAYI0Uoro 00OB’sI3Ky HE MOpYLIyBaTd Lie HpaBo. [Hakiie, SKIIO
MpaBO Ha TAEMHHUIFO KOPECHOH/ICHIIIi BU3HABATUMYTh TIJIbKH SIK TIPUPOJIHE,
6e3 ioro mopmanpmIoi OpUAMYHOI 00’€KTHBaLii, BOHO Oyae BCHOTO JIMII
YeproBUM JACKIapaTUBHUM IIPABOM, SKE BHACIHIIOK BIJICYTHOCTI TapaHTii
peaizariii Ta 0XOpOHHU He 3MOXe OyTH MOBHOIO MipOr0 3a0e3MedueHe CHIIO
Jep)KaBHOTO npuMycy [2, c. 58-59].
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Bapro 3a3HaunTH, 110 NMPOTATOM TPHUBAIOrO Hacy MPaBO HA TAEMHULIIO
KOpECHOHACHIIT icCHyBano y ¢opmi HemmcaHoro mpasa [4, c. 125]. Yirko
BUPA)XEHOT0 O(ilifHOTO XapaKkTepy KOPECHOH/ICHIIIS Y BUIIISAL TOLITOBOTO
JMUCTYBaHHA HaOysia Ha YKpaiHCBKMX 3eMIIIX B Iepiol [ eTbMaHIMHM.
ChinkyBaHHs 3 IJIaBaMM CYCIIHIX Jiep>KaB BiIIrpaBajo BayKJIMBY pPOJib, a
TOMY Ta€MHHIIS KOPECTIOH ICHIIIT 3a0e3meduyBaiachk Ha HABUIIIOMY PiBHI, a ii
MOPYIICHHS, SK HAlpUKJIaJ IEepeXOIUIEHHs JUCTa, NMPUPIBHIOBAJIACH JI0
Jep:kaBHOI 3paau [5, c. 49].

VY 1710 poui rereManoM Bificbka 3anopisskoro Iuiunom Opnukom 0yino
pO3poOIEHO TPOEKT KOHCTHUTYINI, TONOXKEHHSAMH SKOI 3aKpiIUIIOBaBCS
MOPsIIOK 0OMEKeHHs IpaBa reTbMana Bilicbka 3amopi3zbkoro Ha TAEMHUIIIO
KOopecmoHAeHIIIi: « ko 1o SIcHoBensMokHOTO [ 'eThMaHa Oy oy Th HamicHaHi
JMCTH BiJl 3aKOpAOHHHX JepxkaB, To Moro SICHOBENbMOXHICTH Mae
oromocuti mpo HuX [eHepanpriii CrapmmHi 1 Bigmowimi, sKi
BIJINIMCYBaTUMYTbCS, BHUCBITIMTH, HE MPUXOBYIOUM BiJI HHX IKOJHOI
KOpECTIOHAEHIII{, MepeayCciM 3aKOpAOHHOI Ta TaKoi, II0 MOXE IIKOAWUTH
imicHocTi BiTunsuu Ta 1o6py rpomamsiHcEKOMy» [6].

3rogoM  KOHCTUTYIiHHE 3a0e3nedeHHs TpaBa Ha  TAEMHUIO
KOpPECIOH/CHIIT B YKpalHi MPOAOBKUIOCH Ha TOYAaTKy XX CTOJITTS, KOJIU
Ha Tepurtopii VYkpainm Oyma cTBOopeHa YKpaiHChka PamsHCBHKA
Couianictnuna PecnyOuika. Y pansHChKuil Iepiojl Ha YKpalHCBKUX 3€MILSIX
Oynn YWHHUMH 4YoThpu KoHcTUTyIil: 1919, 1929, 1937 Ta 1978 pokis.
Koncruryuii 1919 ta 1929 pokiB Oynu BiACYTHI TOJIOKEHHS IOJ0 MpaBa
JMIOAWHNA Ha TaeMHHUNIO KopecnoupaeHmii [7, 8]. Hatomicts Konctutymis
YPCP 1937 poky, npuniiuia yBary Ta€MHUIN JIUCTYBaHHS, 3aKpPiMHBIIH
HOpMY, IO «TaEMHUIIS JIMCTYBAHHSI OXOPOHSETHCS 3aKOHOM» [9]. JlocuTh
HeogHo3HAYHUM € HopMma Koncturynii YPCP 1978 poky, ne 3akoHOmaBIeM
OyJ10 nependayeHo, Mo 0COOUCTE KUTTS IPOMAJISH, TAEMHHIIS JINCTYBaHHS,
Tesle)OHHNX PO3MOB 1 Tenerpad)HUX IOBIIOMIIEHb OXOPOHSIOTHCS 3aKOHOM,
ajie He TapaHTYIThes Aepxkanoro [10].

Bapro BigzHaunTH, mo 1151 KoHcTUTY s 3aMImmiacs YMHHOO 1 TPOTATOM
NepIux I’STH POKIB He3aleXHOCTI YkpaiHu. | nuimie 3 mpudHATTIM Yy
1996 poui Korcrurymii HesanexxHoi Ykpainw, y cratTi 31 Oyno po3mupeHo
MOHSTTSl «TAEMHHUII KOPECIOHJICHIT», 10 SKOr0 BIIHECIH «TAEMHHMIIO
JIMCTYBaHHS, TeJIG)OHHUX PO3MOB, TeJlerpadyHOi Ta iHIIOT KOPECHOHICHIII .

be3yMOBHO 3aBASKM HAYKOBHM JIOCII/DKEHHSM YKPAlHCBKUX YYEHHX Yy
nepion «cramoro» (1996-2004 poku) Ta «MibkMmaidmanHoro» (2004—
2014 poxy) KOHCTHUTYILIOHANI3MY 3aKOHOJABLSIMH OyJIO BIOCKOHAJIEHO
IOPUAMYHII MEXaHi3M pealtizallii rapaHTii TaEMHHII KOPECIIOHEHIII] Yyepe3
MIPUTATHEHHS BUHHUX Y MOPYIICHHI i€l Ta€MHHMI OCi® 10 KpUMiHAIBHOI
BIZNMOBiTAJIbHOCTI. Tako BJOCKOHAJICHO IOPUIMYHUI MEXaHi3M «3aKOHHOTO
OOMEXEeHHS» TAeMHUIIl KOPECTOHJCHIii B TMpoIeci KpPUMiIHAIHHOTO
MIPOBA/PKEHHS JIep)KaBHIMHU TIPaBOOXOPOHHMMHU opraHamu. KpiMm Toro, He
MEHIII BaXIIMBUM KPOKOM YKPaiHCHKHMX 3aKOHOTBOPIB CTaJI0 3aKPilICHHs
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npaBa Ha TAEMHHIIO KOPECIOHJCHIII B LMBUIBHOMY 3aKOHOJABCTBI SIK
OJIHOTO i3 BUIiB OCOOMCTHX HEMAaHHOBHX TIPaB JIFOIHHH [5, c. 64-65].

Ipu upomy, monoxxeHHss OCHOBHOTO 3aKOHY YKpaiHH, po3po0JcHi IIe B
1996 pori, 9nHHI i CHOTOAHI, HE3BAYKAIOUM HA PO3BUTOK Ta TOSBY HOBHX
BUJIIB KODPECIOHJCHIl, a OTKe NOTpeOyITh JoompaloBaHb. Tak,
HAIPUKIIA]], eIEKTPOHHI JINCTH, TEKCTOBI 1 TOJIOCOBI IOBIIOMIICHHS, ITN(PPOB1
300paXKeHHsI, SKi MepelaloThCsl 3 JJOMOMOT0I0 TEIEKOMYHIKAIlIHHUX CHCTEM,
€ o0’extoMm 3axucty crarti 8 KoHBeHIIi mpo 3axucT mpaB JIOAWHU i
OCHOBOIIOJIO)KHUX ~ CBOOOJ, OCKUIBKM BOHM 3aXMILIEHI HACKPI3HUM
mmdpyBaHHAM, IO J1A€ MIACTaBH BBa)KAaTH, IO iICHYIOTh YMOBH, 3a SKHX
ocoOu, sIKi iX BUKOPHCTOBYIOTh y CIIJIKYBaHHi, pO3PaxOBYIOTh Ha 3aXHCT
nepexanoi iHdopMariii Bix BTpydaHHs iHmmx ocib [11, c. 74]. A Tomy BapTo
JMOJaTA IO TEPENiKy BHIIB KOPECIOHJCHINT, mepeniueHux y crarti 31
Koncruryuii Ykpainu, «eneKTpOHHY KOPECTIOHACHIIF0», 3aKPITUBIIHN TAKUM
YMHOM B KOHCTHTYLIHHUX HOpMaXx rapaHTii 3aXUCTy TaKoi KOPECHOHISHIIIT.

Kpim Toro, ms crarrs OcHoBHOro 3akoHy VYKpaiHH mOTpeOye
JIOOTIPAIfOBaHHS B KOHTEKCTI MIJICTaB ISl 3aKOHHOTO OOMEXEHHs MpaBa
JIOMMHA Ha TAEMHHUIIO KOpecNoHAeHHii. Amke Hopmoro crarti 31
nepeadavYeHO JBa BHIAJAKH TaKOro OOMEKEHHS: 3 METOH 3amo0irtu
3II0YMHOBI YU 3’ACYBAaTH ICTHHY IIiJ Yac pPO3CIigyBaHHSI KpPUMiHAIBHOI
CTpaBH, SKIIO 1HIIUM CHOCOOOM OTpHUMATH iH(GOPMAIiI0 HEMOXINBO. | B
000X BHMagKax OOOB’S3KOBUMH € IO3BUI Cydy Ha 3IiHCHEHHS TaKOTO
obmexeHHs. OgHaK BIIOMO, IO TPAaBO HA TAEMHHIIO KOPECIIOHICHIT
migarae OOMEXEHHIO B YMOBaX BOEHHOTO YHM HAA3BHYAHHOTO CTaHy.
BiamnoBigHO mocTae MUTaHHS 3aKOHHOCTI OOMEKCHHS [paBa HA TAEMHHIIO
KOpecroH/eHIli B yMmMoBax Jii OCOOJMBHX IpPaBOBUX peXHMIB. [leBHO,
BUJIAETHCS JIOPEYHHUM JIOTIOBHUTH BHINE3a3HAYCHY CTAaTTIO HAaIliOHAJIBHOT
KOHCTHTYLIl 1€ OJHIEI0 IMiJCTaBOI0 OOMEXEHHsS IbOro IpaBa,
copmyiroBaBIIH ii HACTyMHUM YMHOM: «OOMEKEeHHS IpaBa JIOIMYCKAEThCS
TakoX 0e3 J03BOJIy CyAy B IHTepecax HaIliOHAJIbHOI Oe3meKH,
TEPUTOPIAIBHOI IUTICHOCTI a00 TPOMAICHKOTO TOPAOKY, 3 METOI0
3aro0iraHHsl 3aBOPYLICHHSIM, Ui OXOPOHH KUTTS 1 3I0POB’Sl HAcEIEHHS,
€KOHOMIYHOTO J0OpOoOYTY Ta MpaB i CBOOOT 1HIITHX 0Ci0».
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M. Kuie, Ykpaina

BiiicbkoBa cityx0a € epKaBHOIO CIIy0010 0COOIMBOTrO XapakTepy, sKa
MOB’sI3aHAa 3 BHMCOKMM PH3UKOM JUISi KUTTS 1 3J0pOB’s, MiJIBUICHUM
NCUXIYHUM 1 (I3MYHUM HaBaHTAXEHHSM Ta JOJATKOBOI HOPHIMYHOIO
BiAIIOBINAJIBHICTIO.

3 ommsgy Ha 1ne, KoHcruryniero VYkpaiHu BiCBKOBOCITY>KOOBII
BUJIUIAIOTHCS B OKPEMY KaTeropito rpoMajsiH, siKi MoTpeOyIoTh JOAaTKOBUX
TapaHTii JepkaBH, y TOMY YHCII 1 TapaHTiiH IX COINaJFHOTO 3aXUCTY
[1, ct. 17]. 3abe3neyeHHs AEPKABOIO COIATBHOTO 3aXUCTy TPOMAISH
VYkpainu, ski mepeOyBaloTh Ha BIHCHKOBIH cIyxk0i, a TaKOX WICHIB iXHIX
ciMeil € mpiopureTHHM 1 Mae Oe3ymoBHHI xapakrtep. Lle, 30xpema,
miaTBepkyeTbes  pimeHHsAM KoncrurymitHoro Cyny Ykpaim, 1e
3a3HAYa€ThCS, IO 3aXOH, CIPSIMOBaHI Ha 3a0e3NedeHHs JepKaBOIO
COLIIATBHOTO 3aXHCTy BKa3aHOI Kareropii oci, 30kpemMa y 3B’A3Ky 3
€KOHOMIYHOIO OIIJIBHICTIO, COI[AbHO-€KOHOMIYHUMH OOCTaBHHAMHM, HE
MOJKYTh OyTH CKacoBaHi uu 3BYyxeHi [2].

BignosigHo mo crarti 64 Koucturyiii YkpaiHu mpaBo IpOMajsH Ha
COLIlaJIbHUIM 3aXHMCT, IHIII COLIAJILHO-EKOHOMIUHI MpaBa MOXYTb OyTH
00MeXeHi, y TOMY YHCITi 3yITUHESHHSAM il 3aKOHIB (1X OKpEeMHX TMOJ0XKEHB),
JHIIE B YMOBaX BOEHHOTO a00 HAJI3BUYAIHOTO CTaHy Ha NMEBHHUN CTPOK [1].
3a3Ha4YeHEe CTOCYETHCS 1 CEPH COIIATHHOTO 3aXUCTy BIHCHKOBOCITY>KOOBIIIB.

Orisa] comiaabHOrO BIHCHKOBOTO 3aKOHOJIABCTBA JO3BOJISIE BHOKPEMUTH
0OMEXEHHsI OKPeMHUX IpaB BiHCHKOBOCIY>KOOBIIB NMPOTATOM Aii peKHUMY
BOEHHOT'O CTaHy.

Tax, 6a30BHIA I CHCTEMH COLIATBHOTO 3aXUCTY BIHCHKOBOCITY>KOOBIIIB
3akon  YkpaiHu «IIpo  comiasbHUHA  Ta  TPaBOBHHA  3aXUCT
BiliCEKOBOCITY00BIIiB» BCTAHOBIIIOE, IO BIICHKOBOCTYKOOBIII MaIOTh piBHE
3 IHIIMMHM rpoMajisHaMu YKpaiHu NpaBo Ha BHi3/ 3a KOPJoH [3, 4. 2 cT. 871].
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Bognouac mig Wac nii BOEHHOTO CTaHy 3a3HavyeHE MPaBO MOXKE OyTH
peari3oBaHe HUMH JIMIIE Y ABOX BHIAJKaX.

30Kkpema, BCTAaHOBJICHI HA CHOTOIHI OOMEKEHHS MO0 BHi3Ty TPOMAISH
VYkpainu 3a Mexi YKpaiHi He TOIHPIOIOTHCS Ha TUX BiHCHKOBOCITYKOOBIIIB,
sKi Opamm Oe3mocepenHio ydacTh y 3MiHCHEHHI 3aX0[iB, HEOOXIMHUX IS
3abe3neueHHst 000pOHH Y KpaiHH, 3aXUCTy OE3IEeKH HAaCeIIeHHs Ta IHTEpeCiB
Jiep’KaBHM Y 3B’sI3Ky 3 BilicbkoBolo arpecieto Pociiicekoi ®Deneparii npotu
VYkpainu, nepedyBatouu Oe3nocepeHbo B paiioHax 3A1HCHEHHS 3a3HAYCHUX
3aX0/iB, Ta HaIIpaBJIeHI BIJINOBIAHO 10 BHCHOBKY BIHCHKOBO-JIIKapChKOT
KOMIcii JJIs TOJIJIBIIOrO HalaHHS iM MEJMYHOT IOOMOTH 200 MPOBEICHHS
MEIMKO-TICUXO0JIOTTYHOT peadiiTalii o MeMYHNX 3aKIIa/1iB, PO3TAIIOBAHIX
3a Mexxamu Ykpainu [3, m. 1 cr. 11].

Hpyruit Bunanox, nependavenuii [IpapunamMu nepeTHHAHHS JepKaBHOTO
KOpAOHY rpoMaasHaMy Y KpaiHu. 3a3HaueHO, [0 Y pa3i BBEJCHHS BOEHHOTO
CTaHy TIPONYCK Bif{CEKOBOCIYXOOBIIIB 4Yepe3 JepKaBHHH KOPAOH
3IMCHIOETBCS YIIOBHOBAKCHUMH 0co0amMK JIepKIPUKOpIOHCTY KON Ha
migcTaBi MPUAHATHX MiHICTPOM 00OPOHH, KEPIBHIUKOM iHIIIOTO YTBOPEHOTO
BINOBITHO /IO 3aKOHY  BIHCHKOBOTO  (OpPMYBaHHSA, KEPiBHHKOM
MIPaBOOXOPOHHOTO OpraHy CICIHiaJbHOTO MPU3HAYCHHS, KEPiBHUKOM
PO3BiyBAJILHOT'O OpraHy PillIcHb I0JI0 BUKOHAHHS 3aBlaHb y cepi Oe3mnexu
i o6oponu [4, m. 2°2%].

HactymHe oOMexeHHs TMpaB BiHCBKOBOCITY>KOOBLIB, TIOB’si3aHE 3
BUIUIATOI0 TpoInoBoro 3abesmeueHHs. CraTrs 9 3rajgaHoro 3akoHy IIpo
COmialbHAN 3aXHCT BICHKOBOCITY)KOOBIIIB, KpIM BCTAHOBIICHHS IIPABILI
HapaxyBaHHS TPOIIOBOTO 3a0e3MedeHHs] Ta BU3HAUEHHS HOTO CKIIaJOBHX,
nependavyae TPOBENEHHS 1HAEKcAlii rpomroBoro 3ade3medeHHS [3].
BopmHouac, BpaxoByrodUi TemepimHiid aedinut (hiHAHCOBHUX pecypciB, sKi
HacaMmIIepe]] CIpSIMOBYIOTHCS Ha TIPOBEIEHHS 3aXOAiB, HEOOXiTHMX s
3abe3neueHHss 000OpoHN YKpainu, miro 3akoHy Ykpainu «[Ipo iHmekcarito
IPOLIOBHX JIOXOJIB HaceJeHHs» [5], SKuM BperyjiboBaHa Taka iHJAEKcallis,
Oyno 3ynuHeHo 3 1 ciuns 2023 poky 3riguo i3 3akonom Ykpainu «IIpo
Hepxauuit 6r0/pkeT Ykpainu Ha 2023 pik» [6].

CyTTeBuX OOMEXEHb TAaKOXK 3a3HAJO IPaBO BiiiChKOBOCIYXOOBLIB Ha
BIANyCTKH. B MupHHMI Yac Juii BiCHKOBOCITY)KOOBIIB MepeadadeHuit
OIMPOKWHA  TEpeliK  BiAMyCTOK, BCTaHOBJICHMX SK CIEHiaJbHUMHU
HOPMAaTHBHO-TIDaBOBUMH aKTaMH, II0 PETYIIOIOTh chepy COoUialbHOTO
3aXUCTy  BIHCHKOBOCITY>KOOBIIIB, TaKk 1 3arajbHUM  «IUBLIEHUMY
3aKOHOJIaBCTBOM  Ipo  BiamycTku. [Ipore B  ocobnmBHH  mepion
BIHCHKOBOCITY>KOOBIISIM MOXKYTh Ha/IaBaTHCh JIMIIE OKpeMi X BUAM. 30Kpema,
mig gac 1ii BOEHHOTO CTaHy BiliCBKOBOCITYKOOBIISIM Ha/Ja€ThCsl YacTHHA
IIOPIYHOT OCHOBHOI BiIMMyCTKH (OJUH pa3 MPOTATOM KaJICHIAPHOTO POKY), a
TaKoXX, 32 HAsIBHOCTI BIANOBITHWX MIJACTaB, BIANyCTKa 3a CIMEHHMMH
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obcTaBUHAMU Ta 3 HIIMX MOBKHHUX MPHUYUH i3 30€pEeKEHHAM TPOIIOBOTO
3a0e3Me4eHHS.

Koxna i3 3a3Ha4eHHX BIAIyCTOK MOXKe OyTH HagaHa TPHUBAIICTIO HE
Oimpmr sixk 10 xanmeHmapHUX OHIB Oe3 ypaxyBaHHS dacy, HEOOXiTHOTO Myt
Mpoi3ay B MekaxX YKpaiHH J0 MiCIls MPOBEICHHS BiITYCTKHU Ta HA3all, ajie He
OinpIue 1BOX Ai6 B oxuH Kiwens [3, m. 18 cr. 1071].

Kpim Toro, mim wac nii BOEHHOTO CTaHy Y BIHCHKOBOCTY)KOOBIIB
3aJIMIIAETHCS] TIPABO Ha JEAKi COLalibHI BIAIYCTKH, a caMme: BIIIYCTKY y
3B’13Ky 3 BariTHICTIO Ta HOJIOTaMH (HAaJa€TbCsl BiHCHKOBOCTY)KOOBIISIM-
JKIHKaM); Ta BIAMYCTKY Uil JOTJISILY 3a JUTHHOIO JIO JOCSITHEHHS HEro
TPUPIYHOTO BIKY, a pasi SKIIO JUTHHA NMOTPedye JOMAIIHBOTO AOTISIAY —
TPUBAJIICTIO, BU3HAYEHOIO B MEIUYHOMY BHCHOBKY, aje He OUIbII 5K JI0
JOCATHEHHS HEI0 MISCTHPIYHOTO BiKy. Y pasi, koo 000e OaThKiB €
Bif{CbKOBOCITYKOOBIISIMH, BiITyCTKa JJIS AOTJISILY 32 JUTHHOIO HANA€THCS
OJJTHOMY 3 HUX 32 IX piLLICHHSM.

I ocTanHI¥ BUA BIAIyCTOK, III0 MOKE HAJJABATHACH BIHCEKOBOCTYKOOBIISIM
mig 9ac miil BOEHHOTO CTaHy, e BIAMYCTKH Yy 3B 3Ky 3 XBOpPoOoio abo st
JMKYBaHHSA TICJHA TSDKKOTO TIIOPAHEHHS 3a BHCHOBKOM (TIOCTaHOBOIO)
BilicbKOBO-JIiKapchKoi KoMicii [3, m. 19 cr. 107].

Hananust BiHCBKOBOCIYKOOBIISIM ITiJi Yac Jii BOEHHOTO CTaHY IHIINX
BUJIIB BiJIITYCTOK MIPUITHHIETHCS.

PazoM 3 TuM, YMHHMM 3aKOHOJIQBCTBOM IependadyeHo, Mo y pasi
HEHaJIaHHs BIMCHKOBOCIYKOOBILISIM IIOPIYHMX OCHOBHUX BINIYCTOK B
ocobmmBHiA TIepio (30KpeMa, Mia Yac il BOEHHOTO CTaHy) TaKi BiJITyCTKH
HAJal0ThCs Y HACTYITHOMY polli. Y TaKOMY pa3i J03BOJISIETHCS 3a OaKaHHAM
BIICPKOBOCITY’)KOOBIIIB 00’€IHYBaTH WIOPiYHI OCHOBHI BIAITyCTKH 3a [Ba
POKH, aJie MpU IbOMY 3arajibHa TPHBAIICTh 00’ €THAHOT BiIITyCTKH HE MOXKE
nepesuiryBati 90 KaleHAapHHUX OHIB. Bimblne Toro, 3a3HaveHi BiIIyCTKH
MOXyYyTh OyTH HamaHi [eKilbkoMa dYacThHamu (OinmbIme 1BOX), 0e3
0OMesKEHHS TPUBAJIOCTI KoskHOT 3 Hux [3, 1. 21 cr. 10°1].

Cripg takox Harajgatu pimenHst BepxoBHoro Cyay 3a pesynbrataMu
PO3TIISIy 3pa3KOBOI CIIPaBU 3 MPUBOJY HEHAJAHHS BICHKOBOCTYKOOBIISIM,
SKAM OyJI0O BCTaHOBJICHO CTaTyC Y4YacHHMKa OOHOBUX IiH, IIOpIYHMX
JIOZIATKOBUX BIJIIYCTOK MiJl 4ac Jii 0cOOIMBOTO mepiony. Y 1bOMY pillleHHi
koseriss cynaiB KacamiifHOro aaMiHiCTpaTHMBHOTO Cydy CGOpMYITIoBaa
MPaBOBY MO3UIIIIO, SIKA MOJIATA€E Y TOMY, «II0 MPUIMHEHHS BIIMYCTKH Ha Yac
oco0imBOro mepiogy He O3Hayae€ NMPUIMHEHHS IpaBa Ha BIIIMYCTKY, SKe
(To0TO, MPaBO Ha BiITyCTKY) MOXKe OyTH peani3oBaHO y OJMH i3 TAKHX JJBOX
crnioco6iB: 1) Ge3mocepenHe HagaHHS 0COO01 BIAIYCTKH MICHS 3aKiHYEHHS
ocoOimBOro Tmepiofy, SKWH MOXe TpHBAaTH HE BH3HAUYEHHH TEpMiH;
2) rporroBa KOMITCHCAITisI BiAMyCTKH 0c00i» [7].
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Taxum YUHOM, neperniyeHi 0OMEKEeHHS OKpEeMUX mpaB
BIICPKOBOCITY>KOOBIIiB JOIYCKAIOTHCS JIUIIE B 0COONMMBHUIA Iepiof mijx Jac mii
BOEHHOTO CTaHy. BoaHowac 3acTocyBaHHA LMX OOMEXEHb ITOBHHHO
3MIACHIOBATACH 3 IOTPUMAHHAM PO3YMHOTO OalaHCy MDK peaizamiero
BIICPKOBOCITY KOOBIISIMU CBOIX TIPaB i CBOOO, 33J0BOJICHHAM MaTepiabHIX
moTped BIAMOBIZHO 10 iX CTaTycy Ta WIATPUMAHHAM TaKOTO piBHSA
00€EroTOBHOCTI, IKMH BIJINIOBiIa€ Cy4yacHUM 3arpo3aM KpaiHu.

JlitepaTtypa:

1. Koncrutynist Ykpainu : 3akoH Ykpainm Bix 28 uepBHs 1996 p.
Bioomocmi Bepxoenoi Paou Yrpainu. 1996 p. Ne30. Cr. 141.

2. Pimenns Koncruryuiitnoro Cyny Ykpainu Bin 20 rpyans 2016 poky
Ne 7-pm/2016 (cnpaBa Nel-38/2016). Bicuux Koncmumyyiiinozo Cyoy
Yrpainu. 2017 p. Nel. Crop. 5

3. IIpo comianbHMUII i MpaBOBHI 3aXHCT BiiCHKOBOCITY>KOOBIIIB Ta WICHIB
ix cimeii : 3akoH Ykpainu Bix 20 rpynus 1991 p. Bioomocmi Bepxoeroi Padu
Yrpainu. 1992 p. Nel5. Cr. 190.

4. IIpaBuia nepeTHHAHHS ASP’KaBHOTO KOPJIOHY 'POMasTHAaMH Y KpaiHu:
noctanoBa Kabinery MinictpiB Ykpainu Bix 27 ciung 1995 p. Ne57. URL:
https://www.zakon.rada.gov.ua/laws/show/57-95 (mata 3BEPHEHHS:
15.05.2023).

5. Tlpo iHAeKcallito rPOIIOBUX JOXOIIB HACEICHHS | 3aKOH YKpaiHH BiJ
3 mumas 1991 p. Bidomocmi Bepxosnoi Paou Ykpainu. 1991 p. Ne 42.
Cr. 551.

6. IIpo [epxapauii Oromker Ykpainu Ha 2023 pik : 3akoH YKpaiHH BiJ
3 mactomama 2022 p. VYpsaoosuii kyp ‘ep. 2022. Ne254.

7. Pimenns BepxosHoro Cyay Bin 16 tpaBas 2019 poky Ne [13/9901/4/19
(Ne 620/4218/18). URL: https://www.reyestr.court.gov.ua/Review/
81798649 (mara 3BepuenHs: 15.05.2023).

64



DOI

THE ORIGINS OF THE CRUELTY OF RUSSIANS:
A HISTORICAL DIMENSION. VIOLATION
OF MODERN NORMS AND LAWS

BUTOKM ) KOPCTOKOCTI POCISIH: ICTOPUYHUIA BUMIP.
IHHOPYIIEHHS CYYACHHUX HOPM TA 3AKOHIB

Makaruk S. M.

Student of Higher Education
Educational and Scientific
Humanitarian Institute of the National
Academy of the Security Service

of Ukraine

Kyiv, Ukraine

Maxkapyk C. M.

3000y6au 6uwoi oceimu
Hasuanvno-nayrxosuii cymanimapruil
iHCmumym

Hayionanvnoi akademii

Cnyarcou 6esnexu Yrpainu

M. Kuie, Ykpaina

BiitnHa B Ykpaini tpuBae 3 2014 poky. TpuBae GopoTsba 3a BiacHi
Teputopii Ta inei. UnciieHHI MopyIIeHHs IpaB JIFOAWHH 31 CTOPOHH apMmii pd
3adikcosani 3 2014 poky. B 2022-2023 pokax, ImijJ 9ac ITOBHOMACIITAOHOTO
BTOPTHEHHS, Lie HaOyo e Oinpmnx MaciitabiB. Byda, Mapiynouns, Ipmine —
e Jinie 3 MpUKIaay, Mo BiIOMi yciM, IpoTe € it 0e3iy iHINX TepuTopii,
Jie BOPOT' YMHHB HEJIOMyCTHME.

OCHOBHHUM HallIUM 3aBJIaHHSM € 3pO3YMITH JIE 1 SIK CepeJl HUX 3apo/Iniiacs
JKOPCTOKICTb, LIO 3apa3 MEepeYuTh BCIM HOpMaM; SIK iCTOpis BIUIMHYJA Ha
dhopmyBanHs Takol moBeainky. 11[00 3HUIIUTH Bopora — Tpeda 3HATH HOro
ICTOpifO Ta KyJBbTYpy. B IIbOMY TBEpIKCHHI € OMH HIOAHC: POCis — KpaiHa,
B sKilt mpoxwuBae 190 HapomiB, sSKi MarOTh CBOi 3BHYAl,HAIIPUKIIA]: TaTapH,
SKyTH, YEUeHIi, 4YyKmi, oceTuHmi Ta iH. Came TOoMy MH Oopemocs i3
3aHeI0aHOI0 MOCKOBIIMHOIO, IO 3YIHHSAE PO3BHTOK y Yaci ¥ IHBiNi3alii,
MOKa3y€e BCHOMY CBITOBI KOPCTOKICTh Ta IUKICTh. | MpH IOMY acHMLITIOE
IHIII HAPOJIH.

Haiinepiue, Bi3bMeMo 10 yBaru nepmi 3raixu. Kosm Ha Teputopii
Ykpainu po3kBiTajia Ta naHyBaja JepikaBa poTAroM 0ararbox poKiB, TO Ha
TEpUTOpii Cy4acHOi MOCKOBIIMHHM PO3KBITaJIM Ta MaHyBaiu 00JOTa cepen
micy. 3acHyBamHa MockBu mgatyetscst 1147 pokoM 1 HpHUIHCYETHCS
Benmukomy kHsa3t0  PoctoBo-Cyspmanmbcbkomy 1 KuiBcekomy  IOpiro
Hosropykomy. I aume B XV cT. 3’sBisieTbest MOCKOBChKE LIapCTBO. [BaHy
I'pozHoMYy, HamaKoBI MaMasi 3 MOHTOJILCHKOTO IIJIEMEHI KHUST, HE JlaBajia
cnokiii kBiryya KwuiBchka Pyce. Ilisnime Kartepuna II, npexcraBHMIs
HiMenpkoro poay AmnransT-llepOct, wuratrounm crapi Jitommcu, Oyna
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BpaxkeHa, 60 icTopist MocKkoBii Iyke ckyma Ta 6iHa, BOHa HEe MaJia HisKOTO
BIZTHOIIICHHS 3 MOTYTHBOIO Pyccro.

3a Haka3oMm Oyia cTBopeHa «KoMicis [Tt CKITaJaHHS CIIHCKIB PO JaBHIO
icTopifo, mepeBaxkHO pociiicbKy». Came I KOMICisl HamoJeTInBo 9 poKiB
TMIpaIfoBaja HaJ CTBOPSHHSAM HOBOI icTopii Ta mpuB’s3aHicTiO 10 KniBchkol
Jy’Ke IpaTye Tod (akT, o CyciJ Mae BEJIUKY iCTOPito, a BOHHU Hi.

3 bOT0 MOYHMHAETHCS HEHABHUCTH 0 BChOTO yKpaiHchkoro. KpaiHa, sika
He Mae BIIAacHO] icTopii, 3a0upae coOi iHIIy, THM CaMUM X04e 3arap0aTu ysxe
i npuBiacHUTH cobi. Came TOMY CKUIBKH POKIB POCISIHH 3aIICYIOTh 1CTOPIO
€001 B KHUTH Ta NepepoOIISIOTh B CBOIO BEPCIIO.

Bbeszanepeunum (akToM € 1 Te, M0 POCISHU TEPEHHSIIM MOHIOJILCHKI
TpagMiii YHpaBIiHHA, IO CTOCYBAINCS JIEPXKaBHOTO  YIIPABIIHHS,
aZMIHICTPaTHBHOTO YCTPOIO Ta IPaBOBOTO BpEryJoBaHHA. Bimomoro €
koHmenmiss «MockBa — Tperiit Pum». Lle BumHyno Ha QopmyBaHHS
JepKaBHUIBKOI imeonorii, mo Oynma chopsMoBaHa Ha BEISHHS BilH,
YTPUMaHHS HaceJIeHHS B CTpaxy Ta MokopH. Komn MockoBcbke KHA3IBCTBO
nepebyBano B 3anexxHocTi Bix 3omoroi Opmau (1325-1480), To ocHOBOIO
JIepKaBHOTO ycTporo Oynu imei Monronbcekoi immepii. Ile copusiio
(hopMyBaHHIO TyMKH PO BUKUBaHHs, 00POTHOY 32 UTTSI, MOCTIHHUI CTpax.
BrumnHyno ko4yBaHHS, /i€ JIIOAK HE MaJIH [TPUB’SI3KH 10 IOMY, 1€ CBOEPIJHUH
JMKHHA crioci0 xutTs. MoHroiu Oyiiu cyBopi Ta JuKi B cBoil noBexiHmi. Lls
MOJITHKA M€ W pPO3BMBAE JYyMKY IpO KYJbT OCOOM IpaBUTENs, IOTO
IiIHECEHHS, [0 XapakTepHe ais pocii. Lle HeraTMBHO BIUIMBa€ Ha IUTHHA
HapoJ, 00 3’SBISETHCS AUKTATypa, MO KOHTPOOE Bee. [1if Takum THCKOM
JIFO/IM pOOIIATE BCE, HE 3aJyMYIOUHCh.

[Ipotsirom mepioly MOCKOBCHKOi BacajibHOI 3ajexHOcTi Bix 3050Toi
Opau (1325-1480 pp.) OCHOBH [IEpKABHOTO JIATy.

MoHronbcpkoi  iMmepii, Imo crama HOro CHAaJKOEMIEM, CTallH
(yHIaMEHTOM MOCKOBCHKOI JIepKaBHO-NIPaBOBOI ijeosorii. Y 1iiit imeosorii
30eperiucst Taki OCHOBHI IIPUHIIUIIH, SIK 00r000paHiCTh paBUTEIs, BiliHA SIK
CEHC ICHYBaHHS Jep)KaBU Ta i BOEHI30BaHMI XxapakTep, IMOBHA Biagaya
JIePKAaBOIO CBOTX IHTEPECiB B MXKHAPOAHUX BiHOCHHAX. LI npuHIMIH cTan
OCHOBOIO €KCIIAHCIOHICTCHKOT 1/I€0JIOT1i, sIKa 3aJIUIIAEThCS aKTYaIbHOO i 10
HAIINX IHIB.

Hactymaum € KynbTypHe JKHTTS pocisH. Bono nmocuth Oimne, 60
LUBUILHKH CBIT OyB IOCTYITHHUM JIMIIIE BUIIUM BepcTBaM HaceneHHs. [IpaBmy
PO CBii HApOJ CKaxke JMIIe caMm BiH. POCIMCBKI BiOMiI MUCHMEHHUKH
munryTe Tak: «Hapop, sxuii Omykae €Bpomoro 1 Imykae, IO MOXKHA
3pyHHYBaTH, 3HULUTH TUIBKK 3apajin po3Baru» — JI0CTOEBCHKH.

«PocissHU — HapoI, SKWii HEHABUIUTH BOJIIO, 000KHIOE pabCTBO, JIIOOUTH
3130 Ha CBOIX pyKax i HOrax, JIIOOUTh CBOIX KpHWBAaBHX JECIOTIiB, HE
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BiT4yBa€ XOIHOI KpacH, OpyaHui (i3UIHO i MOPAITBLHO, CTOMITTSIMH JKUBE B
TEMpsiBi, MOPOKY, 1 MajgblleM HE MOBOPYIIMB A0 YOTOCH JIOACHKOMY, alle
TOTOBHH 3aBXIM HEBOJITH, IIPUTHITYBaTH BCiX 1 Beck cBiT. Lle He Hapox, a
iCTOpHYHE TIPOKJIATTS JIFOJACTBaY», — IBaH IlIMenboB.

Pocis HeraTuBHO BITMBae He juiie Ha Ykpainy. Jlume 3 1992 p. pocis
moJyajga Ta CHPOBOKyBaia 7 BiHH, O SKMX HAJCKHUTh arpecis MpoTH
Momngnosu, I'pysii, UeuHi,

Cupii 1 Ykpainu. LikaBo € i te, mo 8 cepmus 2008 poky Bilicbko pocii
Broprics a0 ['pysii mix npuBOgOM «3axucTy HacesleHHs». IloHan
100 yzmapiB nuie 3a 6 AHIB 3HUIIMIN Oarato iHppacTpykTypu. Lle sckpaBuii
MPUKJIAJ TOTO, IO TaK POCist pOOUTH He JHiIe 3 YKpaiHolo.

l'eorpadiune monoxeHHs pd He Hailkpaile, BeJIMKa YacTHHA Tairw,
XOJIOAy BIUTMHYJIH Ha COIJiaJIbHE XHUTTA. 3apa3 icHye Oarato perioHiB, ne
HEMAE€ CBITJIA, 3B’ A3KY, 1[0 CBIAYUTH PO HU3BKUH piBeHB XKUTTS. Lle e onuH
3 (paKTOPiB, O BILTHBAE HA (HOPMYBaHHSI 0COOUCTOCTI. B skopcTOKHX yMOBax
BHPOCTAIOTH 1 TaKi X JIOIH.

Be3 moctymy mo IMBITBHOTO CBITY JIOAM ACTPAmyIOTh, iXHIA CHOCIO
JKHUTTS CTA€ CXOKHM Ha CIIOCiO BIDKMBAHHS, IO HOPOJKY€E TIOBEPHEHHS /10
HOPM JaBHBOTO CBIiTy, 1¢ BiApyOaTH 4YacTWHY Tija JIIOJWHUA 30BCIM
HOPMAJIBHO.

Pocis Gararo pokiB BHKOPHUCTOBYE MKOPCTOKICTh Yy BeleHHI BikHH. Lle
OyJ10 ¥ 3a paAsSHCHKHX YaciB 1 mpocTepiraeTees aotenep. Mi>kHapOJHUH Cy T
OOH B I'aasi 16 6epesns 2022 poxy 3acyauB nii pd npotu Ykpainu. AukicTs
BiHICHKOBHX, 1110 BOMBAIOTb, 3HYIAIOTHCS HaJl PEIITKAMH JIIOJICH, YaCTHHAMH
tima. IxHs moBetinKa cynepeunts HopmaM OOH i B3araii JFOICHKIN €THIII.
Le Bce cBiTUUTH MPO ICTOPUIHO BUPOOIICHY KOPCTOKICTD.

HatiBigomimi npukiIay MOPyIICHIX CTATEH:

Crarts 3 — IpaBo Ha KUTTSL.

Crartst 5 «HixTo He MOBHMHEH 3a3HaBaTH TOPTYp, ab0O >KOPCTOKOTO,
HEJTFOJICBKOr0, ab0 TaKoro, IO NPUHIDKYE HOTO TiTHICTh, MMOBOPKEHHS
i mokapanus» [1].

Cratta 12 npo 3a00poHy BTpy4aHHsS B 0OCOOMCTE Ta MPUBATHE KUTTSL.

Crarrs 13 « KoxHa j1o1uHa Mae mpaBo BIIBHO MEepecyBaTHCS 1 00upaTH
€00l MiCIle MPOXKMBAHHS y MEXax KOXKHOI nepxam» [1].

OOH =He Bu3Hae BiliHy, sk Taky. Opranizamis O0’eqnannx Hariif me 3
MOMEHTY CTBOPEHHS Iporarye 3acoO0M MHUPHOT'O BPETYJIIOBAaHHS CIIOPIB Ta
KOH(QIIIKTIB  MDK  JepkaBaMu. €JMHMM  BUIIQAKOM  IPaBOMIpHOTO
3aCTOCYBaHHS CHJIM € caM000OpOHa MpoTH 30poiHOI arpecii. st BXKUTTA
Oy/b-SIKMX 1HIIMX 3aXO[iB, NMOB’S3aHUX 3 BUKOPHCTaHHSIM CHJIM, HOTpiOeH
no3Bin Paan 6esnexkn OOH.

Jo3sin Pamun 6e3snekn OOH Ha BeneHHs BiHHHM MOXe OyTH BUIAHUI
TUIBKH y BHIIAAKY, KOJH iCHY€ 3arpo3a MDKHApOIHOMY MHpY Ta Oesmer, i
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KOJIM BCI MHpHI pileHHs] Bxke Oynu Buuepradi. OmHaK, Taki JO3BOJIU €
piakicanmu, ockimeku OOH cTaBUTH mepen co00r0 3aX¥CT CBITOBOTO MHUPY
Ta Oe3mekw, a He cupusHHA BiiiHam. Kpim TOoro, Oynmp-sKa isSUTBHICTB,
IIOB’s13aHA 3 3aCTOCYBaHHAM CHIIOBHUX METOIB, MyCHTb OyTH OOTPYHTOBAHOIO
Ta BIATNOBIAATH TPUHOWIIAM  MDKHApOTHOTO  TIpaBa,  BKIIIOYAIOYU
MIPONOPIIHHICTF Ta HEBHUKOPHCTAaHHA 3a0OpPOHEHHMX 3ac00iB 1 MeTOomiB
BEJICHHS BiliHH (SIKi pOCist aKTUBHO BUKOPUCTOBYE).

I et myHKT He BUKOHANW. Pana Oe3neku J03BUT Ha BEICHHS BiHU HE
napana. Lle cBi4nTH Mpo Te, 10 pocis Bejie BiiiHY HE3aKOHHO, MOPYIIYOYH
BCI HOpPMHM, I TIpH TOMY 3alepedye HaBMHCHE BBEJCHHS BIHCBHK IS
3aXOIUICHHS TEPUTOPIT, IPUKPHUBAIOYUCH KIIOPSATYHKOM yKpaTHIIIBY.

Icropist cBimunth, mo B uyacu Jlpyroi cBiroBoi BiliHM, mix uac
Tlononomopy, I'onmokocTy pansHCBKI Biiicbka IPOSIBISUIM Take X caMme:
3HYIIAIHCS, KaTyBaJH, MopXyBaiu. Lle Te, 1o 3aknaaeHe B IXHiH CBITOMOCTI.
Ipo ne cBiguaTh OaraTo (akTiB, HAPUKIAI, BOHN He 3HAIOTH Hi IPaBWI, Hi
3akoHiB. Hapon, skmii He Mae cBO€i icTopii Ta TOHHTBCS 3a CIIABOIO,
KPHUIOYHCH TiJ ICTOPHYHIM MUHYJIMM iHIIOT KpaiHu, HIKOJHN He OyIe MUPHO
JVBHUTHUCS Ha PO3KBIT CycCiza.

IcropuyHe MHHYJE Mae BEJUKHI BIUIMB Ha (JOPMYBaHHS Hal[lOHAJbHOL
inei. PocisiHu 3aBKIM MparHyJIu 3HUIIUTH BCE YKPATHCBKE, 1€ 3aKapOoBaHe B
iXHil cBimOMOCTI, HaB’s3aHe Biamow mie 3 daciB Karepunu II. Ha ixHio
JKOPCTOKY IOBEIIHKY BIUIMHYJIO BCE: BilaJla, CTAHOBJICHHS COLIAILHOTO
JKHUTTS, BIUIMB MOHTOJIIB, BiJICYTHICTh [IUBUILHOT'O )KHUTTS, ICTOPUYHE MUHYJIC.
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JlronuHa, ii mpaBa Ta cBoOoaM nporosonreHi Koncruryuniero Ykpainu [1]
HaiBumoo HiHHicTO. [IpaBa i cB0OOIM MOAMHY Ta iX rapaHTil BU3HAYAIOTh
3MICT 1 CHPSMOBAHICTh IISUIBHOCTI JIEp)KaBH, a HEYXHWJIbHE 3a0e3NeyeHHs
KOHCTHTYLIITHNX HOPM, NOTPUMAaHHS IIpaB i CBOOO JIIOAWHY 1 TPOMasTHUHA
€ 11 000B’I3KOM.

Haifuacrime B ymMoBax BiliHH 0e33aXHCHUM € OCHOBHE IIPABO JIFOAWHH —
MpaBO Ha JKUTTS. BifTak, yTBep/KEHHS MpaB JIIOJMHY 1 3a0e3MeUeHHs] yMOB
JUTA 1X TIOBHOI peaizallii Ha0yBaloTh 0COOIMBOI aKTYaJIFHOCTI Ta BUMAaratoTh
HaJIC’KHOT0 3aKOHO/1aBYOT0 BPETYIIIOBAaHHSI, pO3pOOIEHHS HaJIe)KHUX 3aC00iB
KOHTPOJIIO 32 JIOTPUMAHHIM IIpaB JIIOAWHH, HAJAHHS MPIOPUTETY 3aXHUCTY
riIHOCTI Ta OJaromnoyydst 0ci0, 4yui mpaea OyJIu MOPYIICHI.

BiifHa Ta BHKIMKaHI HE0 pyHHyBaHHS 1 HeOe3leKka MPU3BEIH 10
MOpYILeHb HU3KK 3aKkpituieHnx KoHcrutyniero YkpaiHu npas JIFOAWHH, SIKI
HEpO3PHUBHO TOB’s13aHi 3 11 iCHYBaHHsIM, 30KpeMa: mpaBa Ha XuTTs (cT. 27);
MpaBa Ha MMoBary JICHKOI rigHocTi (cT. 28); IpaBa Ha CBOOOIY Ta 0COOUCTY
HEIOTOPKAHHICTH (CT. 29); mpaBa Ha HeJOTOpPKaHICTE xkutia (ctT. 30); mpaBo
Ha HEBTPYYaHHS B ocobucte i ciMeliHe kuTTA (CT. 32); mpaBa Ha cBOOOIY
mepecyBaHHS Ta BIUTRHOTO BHOOpPY Micls TpokuBaHHA (cT. 33); mpaBa
BOJIOJITH, KOPHCTYBATHCS 1 PO3MOPSKATHCA CBOEK BiacHicTiO (cT. 41);
npaBa Ha mpaimro (cr. 43); mpaBa Ha BiAMoOYMHOK (cT. 45); mpaBa Ha
comianbHU# 3axuct (cT. 46); mpaBa Ha kU0 (CT. 47); MpaBa Ha JTOCTATHIN
KUTTEBHUH PiBEHB (CT. 48); mpaBa Ha OXOPOHY 3A0POB’ s, MEAUYHY TOTIOMOTY
Ta Me/IMYHe CTpaxyBaHHs (CT. 49); mpaBa Ha Oe3MeYHE JUIs )KUTTS 1 310pOB’S
noBkimuis (ct. 50); mpaBa Ha ocBiTY (CT. 53) Ta iH. Lle mpupoHI MOKITMBOCTI
JIOMUHM, SIKI € HEBIAUY)XYBaHMMH Ta HENOPYUIHUMH W OXOIUIIOIOThH
MOJITHYHI CcBOOOIM, TPOMAISIHCHKI MpaBa, EKOHOMiYHi, COIlialibHI Ta
KyJIbTypHI TIpaBa, IO JO3BOJSIOTH i OOHMpaTd CBOIO IIOBEJIHKY,
KOPHCTYBAaTHCA HUMH SIK B OCOOMCTHX, TaK 1 B CyCHiJIbHHUX iHTEpecax.
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[Mopsin 3 nepioYeproBUMH 3aBJaHHSIMHM LI0/0 3MIIHEHHS HAI[lOHAJIBHOT
0e3meku, TMOJOIaHHS eKOHOMIYHOI Ta €KOJIOTiYHOI Kpm3u, pedopMyBaHHS
JICp’KaBHOTO YIIPaBIIiHHS 3a0€3M1eUeHHs IIPaB i CBOOO JIFOIMHH 3aJIUIIAETHCS
TOJIOBHUM OOOB’SI3KOM JISp)KaBH Ta Ma€ BU3HAYATH 3MICT i CIIPSIMOBaHICTh
JISTIBHOCTI JIepKaBU B yCIX 11 3yCHJUISIX. Y KPU30BHX CHUTYallisiX PUBUKH
HETIPOTIOPIIiHOTO OOMEXEHHSI MpaB i cBOOOX IIOAWHH 3POCTAIOTH, IO
norpebye 0COOIMBOrO KOHTPOIIO 3 OOKY CycmiibeTBa [2]. 3 orsay Ha Ie
BaXXIMBUM € 3a0e3rmedeHHs peatizamii mpas i cB0OO JTIOAWHHU, BU3HAYCHHS
MIPOICTyPH 3MIHCHEHHS 1X 3aXHCTY.

B ymoBax BoeHHOTO a00  HAJ3BHYAHOTO CTaHy MOXYTh
BCTaHOBJIOBATUCS OKpeMi OOMEXeHHs TMpaB 1 CBOOOX JIIOAWHH i3
3a3HaYCHHAM CTPOKY ixHBOi mii. He MoxyTe OyTn oOMexeHi mpaBa i
cBoOoHM, ependaueHi cT. cT. 24, 25, 27, 28, 29, 40, 47, 51, 52, 55, 56, 57,
58,59, 60, 61, 62, 63 OcroBHOTO 3aK0HY (CT. 64).

Ilpore B yMOBax BOEHHOTO CTaHy B JKOJHOMY pa3i OOMEXEHHS He
CTOCYIOTbCS TIpaBa Ha 3aXHCT JIOJWHM T Yac BIHM, a TaKoX TaKHX
0e3yMOBHHX IIpaB, sIK PIBHICTb IPOMaJIsH I1[0/10 KOHCTUTYIIIHUX paB 1 cB000T
Ta piBHICTB IIepe 3aKOHOM; 3a00pOHa 11030aBICHHS TPOMA/ISTHCTBA, TIPaBa 3MiHI
IPOMAJIIHCTBA; HEBII'€MHE TPaBO HA JKHUTTS; MPABO HA MOBary 10 TiJHOCTI
JIFOJIVHH; TIPaBO Ha cBOOO/Y Ta OCOOKCTY HEOTOPKAHHICTh; IPABO HAIIPABIISTH
IHMBITyaIbHI/KOJIEKTHBHI MMHCHMOBI 3BepHEHHS a00 0COOMCTO 3BEPTATUCS JI0
OpraHiB JepXaBHOI BJIAAM, OpraHiB MiICIIEBOTO CaMOBPATYBAHHA ~ Ta
0Ca/I0BUX/CITYKO0BUX 0CIO X opraHm MpaBo Ha JKHTIIO; piBHI mpaBa i
000B’sI3KN TOAPYHHKA y HUTI001 Ta ciM’1; piBHI IpaBa iTeH; TpaBo Ha CYZ[OBI/II/I
3aXKCT; NPaBO Ha BIJIIIKOAYBAHH 33 PaXyHOK JIEp)KaBH Y1 OPraHiB MiCIIEBOTO
CaMOBPSITyBaHHs MaTepialbHOI Ta MOPAILHOT IIIKOH, 3aBJAHOI HE3aKOHHUMMU
PIMICHHSIMY, TisSMH 9Yd OE3MiSUIBHICTIO OpraHiB [Eep’KaBHOI BJaJW, OpraHiB
MICIIEBOTO CaMOBPS$I/IyBaHHs, 1X MOCAIOBHX 1 CITy>KOOBHUX OCi0 Ipu 31iHCHEHHI
HHMMH CBOIX ITOBHOBA)KEHb; IIPABO 3HATH CBOI IpaBa i 000B’sI3KK; HE3BOPOTHICTh
Jii B dYaci 3aKOHIB, HOPMaTHBHO-TIPABOBHX akKTiB, NpaBo Ha mpodeciiiHy
TIPaBHUYY JIOTIOMOT'Y; TIPABO HE BUKOHYBATH SIBHO 3JI0YMHHI PO3IIOPSIDKEHHS UK
HaKa3W; MPaBo HE OyTH MBIl MPUTITHEHUM JI0 FOPUIAUYHOI BiIMOBIIAIBHOCTI
OJJHOTO BHJTy 3a O/IHE 1 Te came MPaBOIIOPYIICHHS; MPEe3yMIILisi HEBHHYBATOCTI;
MpaBO HE JaBaTd MMOKa3aHHS a00 TOSCHEHHs IMIOAO cebe, WICHIB ciM’i 4u
ONMIM3BKUX POJINUIB, KOJIO SIKMX BU3HAYAETHCS 3aKOHOM [ 1].

B yMoBax BOEHHOT0 CTaHy CHCTEMa 3aXMCTy TpaB JIIOAMHH Tepeadaydae
NIPaBOBI 3aX0/M, BCTAHOBJIEHI HOPMaM{ HaliOHAIBFHOTO Ta MIKHAPOJHOTO
mpaBa. Tak, ct. 55 OcHoBHOro 3akoHy [1] mepeabadyeHo mpaBO KOXKHOTO
Oynb-IKMMH HEe 3a00pOHEHMMH 3aKOHOM 3aco0aMy 3axXHIaTd cBOi Ipasa i
cB00OIM BiJl MOPYIICHH 1 MPOTHIPABHUX MocsATaHb. Binrak, Koncruryuiero
Ta 3aKOHOJABCTBOM YKpaiHM BHU3HAYEHO CHUCTEMY JEp>KaBHHUX OpPIaHiB, JIO
TTOBHOBA)XEHB SIKUX BIJHECEHO 3aXHCT MpaB i CBOOOI JIOAMHH, 30KpeMa I1e
Ipesunent Ykpainu sk ['apant noxepkaHHS TpaB Ta CBOOOJ JIIOAMHH i
rpomansauHa, Koncturymiiauii Cyn Ykpainwm, Bepxosra Pama Ykpainm,
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YnosaoBaxkenuit BepxoBHoi Panu Ykpainu 3 npaB JoauHHM, HiJCHCTEMa
CyIiB 3arajbHOI IOPHCAWKINI Ta CHEHmiali30BaHUX CYIiB, IPOKyparypa,
a/IBOKaTypa, iHII NPaBOOXOPOHHI OpraHu YKpaiHH, MiICHEBi JepKaBHi
aJMiHICTpAIil Ta OpraHl MiCIIEBOT'O CAaMOBPSTyBaHHS.

Okpim Toro, BiamoBigHo a0 Koncrurynii Ykpainum [1] rpomansHu
MOXYTh 3MIMCHIOBATH Mii, CIPAMOBaHI Ha 3aXHCT CBOIX TpaB i CBOOO,
30KpeMa: — KOXKEH Ma€ MpaBO 3aXHIIAaTH CBOE YKUTTS 1 310POB’sl, XKUTTS 1
3I0pOB’A IHINMX JIOAEH BiI MPOTHIPaBHUX mocsAranb (cr. 27); —
00’emHyBaTHCS B TONITHYHI MapTii Ta TPOMAICHKI oOpraHisamii s
3MIHCHEHHS 1 3aXHCTy CBOIX IpaB i cBoOox (cT. 37); — 3 Ii€0 X METOI0
MPOBOAUTH 300pH, MITHHTH, IOXOH 1 AeMoHcTpaii (cT. 39); — yci MaloTh
MPaBO HANPABIATH IHAWBITyaibHI 9 KOJEKTHBHI MMHCHMOBI 3BEpHEHHS a00
0co0OHMCTO 3BEpTATHCS 10 OPraHiB JIep)KaBHOI BJIAJIM, OPraHiB MiCLEBOTO
CaMOBPSIyBaHHS Ta MOCAJOBUX i CIIy’)KOOBHX 0ci0 1ux opraHiB (cT. 40); —
KO’)KHOMY T'apaHTYEThCSl IIPaBO Ha 3aXUCT B CyJl CBOIX mpaB i cBOOOJ Ta
3BEpHECHHS 3 KOHCTUTYIIiHOIO ckaproro o Koncturymiitaoro Cyny Ykpainu
(cT. 55); — KOKEH Ma€ MpaBO 3BEPTATUCS 3a 3aXHCTOM CBOiX MpaB J0
YnoBHoBaxkeHOTO BepxoBHoi Pamm Ykpainum 3 mpaB mogmau (CT. 55); —
3BEPTATHCS 33 3aXMCTOM CBOIX TpaB i cBOOO /IO BIIIOBIAHUX MIXKHAPOIHUX
CYIOBHX yCTaHOB YH JO BiJNOBITHUX OPTraHiB MDXHAPOTHHUX OpraHi3allil,
yjieHOM ab0 YYaCHUKOM sKuX € Ykpaina (ct. 55).

IIpaBoBa 00i3HAHICTE TPOMAISH YKpalHHU IIOJI0 MEXaHI3MIB 3aXHCTy CBOIX
NpaB HE TUJIBKU Ha HAIlIOHATFHOMY PiBHI, a if MDKHAPOJHOMY ITiATBEP/IKYETHCS
BUKOPHCTaHHAM rapaHToBaHOTO OCHOBHMM 3aKOHOM IIPaBOM 3BEpTaTHCS 3a
3aXHUCTOM CBOIX MOPYLIEHHX IpaB i CBOOOA JIO BIJIIOBIIHMX MIDKHApPOIHHX
CYIOBHX YCTaHOB YM JIO BIINOBIIHMX OPraHiB MDKHApPOJHMX OpraHizaliii,
30Kkpema 10 €Bporneiicekoro Cyy 3 npaB JIIOAUHU.

OercnIOquH HasiBHI Ha ChOT'OJIHI TPOOJIEMH peaizallil Ta 3aXHUCTy MpaB
JIOUHA 1 TpOMajIAHAHA B YKpalm BapTO BKA3aTH HA HU3bKUH pIBEHb
MPaBOBOI KyJbTYpH 1 IPaBOBOT CBIZIOMOCTI IIEPEBAKHOI YaCTUHH HACEIICHHS,
a TakoX JOTPUMAaHHSA 3aKOHHOCTI W IIpaBOMOPSAKY, 0e33acTepexHol
BIJIMIOBIZAJILHOCTI KOXXKHOTO Tepea CO00I0 W OTOYYIOYMMH 3a MpOIeC i
PEe3yIBTATH CBOET iSTTBHOCTI; BIICYTHICT YiTKOTO KOHTPOJIIO 32 MisUTbHICTIO
BCIX OpraHiB JIep»aBHOI BJIa/ii; BUCOKHH PiBEHb KOPYIILIi B JiepKaBi TOLIO.

3 orminy Ha BUKJIAAEHE BUIIE JOXOAMMO BHCHOBKY, IO IIpaBa Ta
cB00OIU Oyab-sKOI JIIOAMHU, TapPaHTOBAHI IO HHU3KOK MIXKHAPOIHO-
NPaBOBUX aKTiB, 3HAlIuIM cBoe 3akpimieHHs B Koucrutywii VYkpainw.
VxBamuBmn KoHcTHTyIiI0, NepkaBa YKpaiHa BH3Hala 1 B3sia Mij CBi
3aXHCT HEBiJ'€MHI, HEBIUy)KyBaHI IpaBa JIOAWHH, SIKI Ma€ OIHAKOBOIO
Miporo 3axuinartd. HempunycTUMUM € HEXTyBaHHS OIHHUMH TpaBaMu 3a/1J1st
peamizanii iHmmMx. 3abe3medeHHs MpaB i CBOOOJ JIFOJUHM i TPOMAJTHHHA
nependavyae JOTPUMAHHS OCHOBHOTO KOHCTUTYI[IMHOTO MNPHUHIMIY —
BEPXOBEHCTBA IIpaBa.
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[IpobGnema 3a0e3nedeHHs IpaB i CBOOO JIOAWHU MOCTIHHO TiepeOyBae B
LEHTpPI yBark OPUAMYHOI Hayku 1 npakTuku. OxHiero 3 ii ckiIajoBUX €
TIAyMadeHHS NpaB JIOAWHW B KOHTEKCTI CydyacHOI iHTepmpeTamii Teopii
NPUPOJHOTO IpaBa, sIK OfHiel 3 ¢opM mpaBopo3yMinHs. [IpaBoBa Hayka
nepedyBae B IHTEHCHBHOMY IIOIIYKY KOMIDIEKCHOI, JIOTIYHOT KOHIICIIIIiT
NPaBOPO3yMiHHS, sika O Mayia IHTerpyrouy Jif0 1 JaBana pO3yMiHHS
CIPaBXHBOT CYTHOCTI IPaBa, OCKUIEKH MPaBOPO3YMiHHA i € pOpMOI0 3HAHHS
CYTHOCTI Ta POJIi IIpaBa B PEryJIIOBaHHI CYCIIUIBHUX BiTHOCHH.

[Ipotsirom coTeHb THCSAY POKIB MUCIUTENI PI3HUX HapogiB — ¢inocodu,
COITIOJIOTH, TIPABO3HABIII — HAMAraJKMCs 3HAWTH CITiBBIHOIICHHS JIIOJIMHH i
JIepKaBH, IPUPOJTHOTO 1 MO3UTHBHOTO MpaBa, Mpasa i 3akoHy. Lli mpobiemu
Oynu TmpeaMeToM IUCKyCil mounHaroun 3 muciuteniB JlaBHpoi I'pemii Ta
HaBuboro Pumy. Hapa3i BOHM 3HaxoIsTbcsi B IEHTPI OOrOBOPEHHS
IPOMAJICBKOCTI Ta HAayKOBOTO CIIBTOBAPHCTBA, 3aJMIIAIOTHCS OJHUMH 3
LEHTPAIBHUX B IOPHUCIPYAEHII 1 aKTUBHO OOTOBOPIOIOTHCS HAYKOBLSIMH
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[1, c. 154]. Lle noB’s3aHO 3 PO3BUTKOM CYCIiJIbCTBA, MpPaBaMH JIFOIHHH
TPETHOTO 1 YETBEPTOTO IIOKOJIiHb, 3 HEOOXIAHICTIO MiATPUMYBAaTH MHUD 1
B32EMOJIII0 MDK Jep)KaBaMH, PI3HMMH 32 KOHCTUTYLIHHUMHM TpPaAWLIsIMHU,
CHCTEMOIO LIHHOCTEH, TIOMITHIHAMH PE)KAMaMH.

OCHOBHOI0 TEH/ICHLIEI0 y CY4YacHOMY IIPaBOpPO3yMiHHI € iforo
moauHOeHTpH3M. Came BiH 00yMOBIIIOE HOBI iHTEpIIpeTaIlii mpaB JFOAHHA
B MeXax OCHOBHMX (popM TpaBopo3yMiHHsA. Kpim Toro, ymary o
TIyMadeHHs TpaB JIOAWHI MOXKHA BBAKATH TPAAUIIIHHOIO I YKpaiHCHKOT
¢inocodii mpaBa uepe3 HaIIOHAILHO-BU3BOJIBHY OOPOTHOY IPOTArOM
cToNiTh. PO3BMTOK mpHpOIHO-TIPaBOBOi (OPMH TIPABOPO3YMIHHS MOXKHA
criocTepiraTé Ha Bcix eramax ii po3BuTky. Iloumnaroum 3 XVI cr., Ha
HAIlOHATFHOMY TPYHTI 1 TiJ BIDIMBOM i7€0JOTil 3aXiTHOEBPOIECHCHKOTO
BigpomkenHsi, BoHa 3Halluia OOIPYHTYBaHHS B pOOOTax YKpaiHCBKUX
mucnureniB:  Ct.  OpixoBcekoro-Pokcomana, @.  IIpoxomoBuua,
51. Ko3enbchbkoro Ta iHINMX, NMPOJOBKUIA PO3BHTOK Ha MOYaTKy XX CT. B
normsigax M. Muxaitnocskoro, b. KictskiBeskoro, C. JIHICTpSHCBKOTO, B
KOHCTUTYI[IHHUX TOKYMEHTaX Ta iX mpoekTax. TOXK, BAXKIIUBUM € BHSIBIICHHSI
H  po3poOka ONTUManmbHOrO [UI1  Cy4YacHOi  YKpaiHM  BapiaHTa
MPaBOPO3yMIiHHs, SKHi, OyIydyd 30pI€HTOBAaHMM Ha IIoOami3amiiHi,
«CTaHAapTH3AlifHI» TEHICHMIi, BCe X HE MNPHU3BOAMB OH [0 BTPaTH
HAIlIOHALHO-KYJIBTYPHHUX OCOOIUBOCTEH 1 TpaAMITIH.

Crtiz 3ayBaXXUTH, IO HA CHOTOJHI HEMA€E €JMHOTO BU3HAYECHHS TOTO, IO
€ mo cyti mpaBopo3yminHsaM. Hampukinan, M. Ko3robpa 3a3Hadae 110 THUI
MPaBOPO3yMiHHS 3yMOBJICHHH CBITOTJISZIOM TIEBHOTO iICTOPUYHOTO IEPioay,
SKUH BioOpaXkae HAMOUIbII 3HAYYII, HA TOH MOMEHT, 0COOJIMBOCTI Ipasa i
nepeOyBae MmiJ BIUIMBOM HH3KH YMHHHKIB: [UBLTI3ALIAHUX, PETIridHUX,
MOpaJIbHUX, HAIlIOHATBHUX, MKHAPOJHUX TOIIO [2, ¢. 10 — 11].

VY Toii e 4yac, He3BaKalouu Ha PI3HOMAHITHICTh BU3HAYEHb MPABOBOTIO
MHCJIEHHS, BUPOOJICHUX B IOPUINYHIHM HayIl, [yMKa BYEHHX IIPO Te, IO IIE,
Hepi 3a Bce, MPOLEC Mi3HAHHS, Ii3HaBaJbHA JISUIbHICTh, CIIPSIMOBAaHA Ha
BUBUCHHS, TIOSICHEHHS Ta PO3BUTOK ITOHATTS 1IPaBa, HE3MIHHUM 3aJIUIIAE€THCS
BU3HAYCHHS CHCTEMH EJIEMEHTIB, 10 CKJAJaloTh WOr0 CYyTHICTb.
[IpaBopo3yMiHHS Ma€ Taki OCOOIMBOCTI:

1) mi3HABaJbHUE XapakTep, TOOTO MPABOPO3YMIHHS € IMPOLECOM
Mmi3HAHHS 1  pe3yJbTaTOM  YCBIMOMJIGHHS CYTHOCTI Ta  3MICTY,
(YHKI[IOHYBaHHSI Ta NPU3HAYECHHS NpaBa B KHUTTI JIIOAWHH, CYCIUIbLCTBA 1
JIepKaBH;

2) 3arajJbHOIMPABOBHMA XapakTep, TOOTO 3MICTOM MPaBOPO3YyMIiHHS €
3HAHHS IIPO CYTHICTB 1 3MiCT NpaBa, Horo (yHKIIOHYBaHHS Ta IPHU3HAYCHHS
B JKWTTI JIIOAWHH, CyCIIiJIbCTBA 1 IepKaBH;

3) TeopeTHYHHI XapakTep, TOOTO NMPaBOPO3YMIHHS CIPSIMOBaHE HE Ha
OTpUMaHHS (aKTiB, a Ha BHSBICHHS BHYTPIIIHIX 3B’S3KiB, 3arajJbHUX I
crielQiYHAX 3aKOHOMIpPHOCTEH PO3BUTKY NPABOBOI AIHCHOCTI;
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4) iHTerpaTMBHHUN XapakTep, TOOTO MPaBOPO3YMIHHS € OJTHOYACHO MPOLIECOM
1 pe3yIbTaTOM 3HaHHS CyTHOCTI IIPaBa, XapaKTEPUCTHKOIO H OL[IHKOO CTABICHHS
JI0 00pa3y npasa B CYCIILIBHII paBocBigoMocTi [3, c. 26].

Bararopiuna muckycis mpo mpaBOpO3yMIiHHS BH3HAYIJIA ACSIKi OCHOBHI
IIX0/IW 710 HOTO MOHSATTS, 30KpeMa Cepell HUX: Teopist IPUPOAHOTO ITpaBa Ta
mpaBoBuil mo3uTHB3M. Lli miAX0mM 3mEOLTBIIOrO pO3TISAAIOTH dYepe3
MIPOTUCTABJICHHS, SIK KOHKYPYIOUi, X0Ua MPH OUIbII AeTaJbHOMY IiIXO], iX
MIPOTHPITYS MOYKHA PO3TILLAATH SIK BiTHOCHI [4]. [IuTaHHA IPO WiHHICTH IpaB
JIFOIMHM B KOHTEKCTI LIMX BUJIIB IPABOPO3YMIHHS 3aJIUIIAETHCS aKTyalIbHUM
1 OCHOBOTIOJIOXHUM JUTS FOPUIMYHOT HAYKH.

Cepen  BITUM3HSHUX BYCHUX-IOPHCTIB € TaKOX IPUXWIBHUKH
OyalxicTHIHOTO THITy TpaBopo3yminHi: M. Kosiobpa, FO. O6opotos,
I1. PabGinoBu4 Ta iHmi. Leit minxin nepeabdayae BiICYTHICT IPOTHCTABICHHS
NPUPOIHOTO i HO3UTUBHOTO MpaBa. «Hacmpasni ne oxuH (eHOMEH — NpaBo,

Ma€ J[Ba acleKTH: «IPUPOJHUI» 1 «IIO3UTUBHHUI. ...ITHOpyBaHHS
«TIPUPOJHOTO» AacleKTy MpaBa Bele [0 MPaBOBOIO BONIOHTapU3MYy, a
ICHOpYBaHHS «IO3MTHUBHOIO» — JI0 TMPaBOBOrO Oe3manas (aHapxii).

HaiinockoHamimmMm € Te IpaBo, y IKOMY «IIPUPOIHHI acIeKT BTUTIOETHCS B
«TIO3UTHBHOMY» [5, c. 24]. Uepe3 npusmy (opM MpaBopo3yMiHHs HayKOBIIi
3BEPTAIOTh yBary i Ha MOXOKCHHS IpaB JIOJUHH, YU € IIpaBa JIIOAWHH
MIPUPOTHUMH 1 UM TOTPEOYIOTh BOHU O(iLiHOrO BU3HAHHS Ta 3aKpiIUICHHS,
SIKIMH € X TapaHTil ToIIo.

Jana mnpoOsjeMaTHKa TpHBEpTajia yBary 0arathOX JIOCIIIHUKIB.
JocmimKkeHHs OKPEMHX MHTaHb TCHE3UCY Ta €BOJFOL T HpaBOpOSYMlHHﬂ pom
NpaB JIOJUHU BIJNOBIIHO JIO0 PI3HUX THUIIB NPaBOPO3YMiHHS, 30Kpema i
MIPUPOJHO-TIPABOBOTO, MOXKHa 3HaAWTH y poborax M. Ko3wobpu,
M. Kpusunpkoro, C. Invernizzi, M. Kpasuyka, Z. Orbic, [I. [TonmoBa Ta
THIIMX BUCHUX-IOPUCTIB, SIKI 3pOOHIIHM BAXKJIMBHUIT BHECOK ISl KOMILIEKCHOTO
PO3YMIHHS JOCIIIKYBaHOTO MUTaHHS.

BinpopkeHHs iHTEpecy A0 MpaB JIOJUHMU criocTepiraetses micis Jpyroi
CBiTOBOi BiliHM. BOHM NOYMHAIOTH PO3MIAAAIOTECA K JDKEpeTa HOPM
MDbKHapoJHoro mnpaBa. KpiM TOro, HeraTMBHMH NPHKJIA] TOTaJiTapHUX
JepKaB BimIITOBXHYB (iocodiB mpaBa BiJ IOPUAHIHOTO IO3UTHBI3MY, 3
HOro abCONIOTU3AIIEID POJIi JACPIKaBH, 0 MPUPOTHOro mpasa. [ligxim mo
NpaB JIIOAMHU CTaB [UTAHHSIM MPOTHUCTOSHHS TOTAJIITAPHOTO Ta
JIEMOKPATHYHOTO MOJIITHYHUX PEKUMIB.

Tak, cy4acHi JOKyMEHTH 3 IpaB JIIOJMHU I'PYHTYIOTHCSI Ha KOHLIEIIIsAX
pupoAHOTO npasa. Haibinpma qocaraeHHsIM y 60poTs0i 3a mpasa JIFOANHU
€ 3aranpHa JieKJIapais pas JIOAUHY npuiHsTa y 1948 poni Opranizariero
O06’ennannx Hamiif — mepmmii fokyMeHT i3 nepesnikom 30 mpaB, Ha sIKi Mae
NpaBO KOKHA sofuHa. lle mepmmii MiXKHApOIHO BM3HAHMH JOKYMEHT, y
SAKOMY TIpaBa JIOJWHH PO3TIIAAAIOTECS K yHIBepcaibHi. BoHN yHiBepcabHi,
00 HIKOMy He HaJle)kaTbh IMBiJi3alis, Halid, Hi ¢inocodcerka, Hi peririiiHa
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cucremu. [IpaBa JrouHY 3riiHO 3aranbHOI IeKnapanii riMooKo BKOpiHEHi B
MPUPOAL KOKHOTO WIEHA JIF0ACHKO1 ponuHH [6, c. 282].

Ha cyyacHoMy eTami HiHHOCTI MPUPOAHOIO MpaBa YHiBEpCallbHI 1 MalOTh
abCoMOTHHI XapakTep, i e, MaOyTh, IX HaiBaKIMBIIA OCOOIHBICTH. IX
YHIBEPCAIBHICTB IOJISITAE B TOMY, 1110 BOHU HOIIMPIOIOTHCS Ha BCIX, HE3AJIEIKHO
BiJI Oy/Ib-SIKMX O3HAK COIIaIbHOTO, HAIlIOHAIEHOTO, IPO(ECiTHOTO TOIIO IIIAHy.
Bumoru Ta miHHOCTI PHPOTHOTO TPaBa 3a0e3NeUyIOTh Cy0’ €KTOBI MPaBa BUIILY
TIPaBOTY, SIKIIO BiH JiSITEME BiIIOBIHO JI0 HUX, i, HABIAKM, 3allepCUCHHS IIAX
BUMOT, MPaBWJI, IHHOCTEH y MPUPOIHO-IIPABOBIH CBIIOMOCTI acOLIOETHCS 3i
370M i pyitHamiero [7, c. 49].

[puponse mpaBo — imeanbHe NpaBO, O SIKOTO MparHe 3aKOHOJABEIlb,
TpUIMArOYl TIPaBOBI HOpMH. HopMmu mNpHpoIHOTO IpaBa BTLTIOIOTHECS B
MO3UTHBHOMY IIpaBi, BHACJIJIOK YOr0 BOHM € 3aKpIIUICHUMH Ta
CaHKIiOHOBaHNMH. [IpuposHe mpaBo € MEeBHUM OOMEKEHHSM 3aKOHOAABLS 1
MPaBOBOIO TAPAHTIEIO 3aXUCTY BiJ Horo cBaBiuis. [IpupoaHo-ipaBoBa TOKTpHHA
3aCHOBaHA Ha BU3HAHHI BCIX JIFoAeH piBHIMH BiJ TIPHPOIH | HANUICHUMH (Bix
NPHUPOJH) NPHUCTPACTSIMH 1 MParHEHHSIMH, PO3yMOM i CBOOOJIOI0 BOJIi. 3aKOHU
NPUPOJY BU3HAYAIOTH BUMOTH IIPUPOAHOTO TIpaBa, SIKUM Ma€ BiANOBIIATH
MO3UTHBHE (BCTAHOBIIEHE, TOOTO YHHHE) TpaBo [8, ¢. 90-91].

OCHOBHUMH TPHHIWAIAMH iJEOJNOTii TMPHPOTHOTO TpaBa Oym: i
3aJIMIIAIOTHCS 1HAMBITyai3amis 1 piBHICTh yciX mepen 3akoHoM [5, c. 22].
Pi3Hi mpupomHO-TIpaBOBI  KOHIEMIii  MiAKPECIIOIOTh  HEOOXiTHICTH
3a1<p1rmeHH;1 MPUPOJIHOrO TpaBa B MO3MTHBHUX Hopmax. IIpote «rake
3aKpilJICHHS He TNPUMEHIITYE posi IIPUPOTHOTO IpaBa B COLIlaJ'IbHOMy
pEryJIIOBaHHs CYCHIJIBHUX BIJHOCHH, @K€ caMe y NPUPOJHOMY IpaBi
(hOpMYIOTBCSI BUMOTH JKHUTTS, SIKI IIPOXOSATH Yepe3 TaKk 3BaHUN «(DiIbTP», e
HaOyBalOTh OCOOIMBOTO TMPUPO/IHO-TPABOBOTO CTATYCY /I TOTO, mo0 Bxe y
JIePXKABHO-TIPABOBOMY KHUTTI HaOYTH KaTerOPUYHO IMIEPATUBHOTO
XapakTepy 1 BTUIMTHCH SIK OCHOBOIIOJIOXKHI 3acajdl B CHCTEMY ITO3UTHBHOTO
npaBa» [9, c. 172]. binblue Toro, mpupoaHe NpaBo PO3IISIAETHCS K TaKe,
mo mnepenbadyae 00OB’SI30K NEpXKaBH 3aKPIMUTH 1 3a0e3MEUUTH IpaBa 1
cBOOOIM JIFOIMHU B 3aKOHOMaBCTBI [8, c. 91].

OcoOJMBICTIO CY4acHOTO TIJXOAy JO NpaB JIOJMHH B IPUPOIHO-
MPAaBOBOMY MPAaBOPO3YMIHHI € iX PO3MVISA HE TUIBKU SIK 1HIUBIITyaabHHX
MOXKJIMBOCTEH, a 1 3 TOUKH 30pY 1X B3a€MHOI BPIBHOBaXKEHOCTI Ta y3TOJKEHOCT1
JUIsL  COJIJIAPHOTO, CHIJIBHOTO ICHYBaHHS 1 PO3BUTKY CYyCIUIbCTBA, JUIS
MaKCUMaJIbHOI PIBHOCTI BciX. BinOyBaeTbcs moeaHaHHS NPUPOAHUX IIPaB
JFOAWHM 1 1 TpUpOJHMX OOOB’S3KIB, SIKI € B3aEMOYTBOPIOIOYMMH. Mipa
Y3TOJDKEHHS BOJII Ta CBIJIOMOCTI JIIOJMHH 3 3aKOHAMH IIPUPOJHOTO MpaBa
PO3IJIAIAEThCS HAYKOBISIME SIK NIPABOBA KyJbTYpa, sIka € 3aC000M HPOTH/IIi
3JI0B’KMBaHHSIM IpaBaMu Jirojei [8, c. 86, 88].

OTxe, Ha Cy9acHOMY €Talli IPUPOAHO-TIPaBoBa (hopMa IPaBOPO3YMiHHS
MPOJIOBXKY€E PO3BHUBATHCS Pa3oM 13 CYCHUIBCTBOM, 4epe3 HeoOXiqHICTh
MiATPUMYBaTH MHpP 1 B3a€EMOJII0 MK JIOJABMH, COIliyMaMH, HaIlisMH,
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nepxaBamu. IlpoGiiema mpaB JIOJMHM 3ajMIIAETHCS LEHTPAIBHOIO JUIS
mpaBopo3yMiHHSA. JIfonWHa SIK OCHOBHA LIHHICTH, IEMOKpPATHYHHHA BEKTOP
PO3BUTKY NEpenoBUX KpaiH, po30yaoBa I'pPOMaASHCHKOTO CYyCIUIBCTBa B
NOEJHAHHI 3 IIPaBOBOIO JEPKABOKO, CTHMYJIIOIOTh MOJANbIIE BHBYCHHS
MIPUPOJIH, CYTHOCTI, PI3HOBH/IB, FapaHTii pas i cBoOox moaunu. CydacHa
iHTepIpeTaliss NpaB JIOAWHHA 4Yepe3 IPH3MY HPHUPOAHO-TIPABOBOIO
CBITOTJISIy HOB’SI3y€ 1X TMOXO/PKEHHSI HE MPOCTO 3 MPUPOJIOIO 1 JIIOAMHOIO,
aie W 3 CyCHUIBCTBOM, IMIAKPECIIOE 3B’ S[30K MK IpaBaMH i 000B’sS3KaMH,
B3a€EMHY BIANOBIIAJBHICTh 32 iX JAOTpUMaHHS, OOIPYHTOBYE HEOOXiTHICTH
3aKpITUICHHS TIPaB JIOIWHE B 3aKOHOAABCTBI 0€3 MOXIUBOCTI CKaCOBYBaTH
abo oOmexyBatm iX peamizamito. [IpaBa MIOAMHU pO3MIIAAAIOTBCS SIK
BU3HAYCHHUI1 piBEHb IPABOBOI KYJIbTYPH, OPIEHTUP IJIsI PO3BUTKY SIK JTIOANHH,
Tax 1 ii colliaJbHUX YTBOPEHb, BKIIOYHO 3 JIEPIKABOIO.
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IPABO NPAIIIBHUKIB PO3IJIAAY TPYIOBUX CIIOPIB
MJIAXOM 3ACTOCYBAHHSA ITPOLEAYPU MEJIIALIII

Pyzhova M. O. IMn:xoBa M. O.
Doctor of Law, Associate Professor, O0KMOP I0PUOUHHUX HAYK, OOYeHm,
Vice-Rector for Scientific Work npopexmop 3 HayKoeoi pobomu
State Tax University eparcasruil nooamkosuil yHisepcumem
Irpin, Ukraine M. Ipnins, Yrpaina

ChoroziHi, KOIM BifOyBaeThCsl IHTErpallist YKpaiHChKOi €KOHOMIKH JI0
CBITOBOI, OCOONMBO HEOOXiTHHWI TMOIIYK Ta 3alpOBA/DKCHHS HOBHUX
e(eKTUBHHUX iHCTI/ITyTiB 1O PEryIIoioTh PHHKOBI BIIHOCUHU. AKTyaJIbHUM
B LILOMY KOHTEKCTI € TOIIYK IUISXiB BUPIIICHHS CyNepeyoK Ta posbixHOCTEH
MiX HpaLllBHI/IKOM Ta poOOTOABIIEM. Bpaxosyioun, 1o i3 3MiHaMH YaCTHHU
nepiuoi crarti 1 3akony Ykpainu «IIpo opranizaiiito TpyI0BHX BiJIHOCHH B
yMOBax BO€HHOTO CTaHy», 3a3HA4CHHH 3aKOH BH3HAYa€ OCOOIMBOCTI
NPOXOJDKEHHST  JIep)KaBHOT — Ciy:kOW, Ciiy:)kOM B oOpraHax MiCLEBOTO
CaMOBPSIyBaHHSA, OCOOJHMBOCTI TPYIOBHX BiJHOCHH TPAIliBHUKIB YCiX
MiANPUEMCTB, YCTaHOB, opraHizamii B YkpaiHi He3alexHO BiJg (opmu
BJIACHOCTI, BHUIYy [iSUTGHOCTI 1 Taly3eBOi HAJEKHOCTi, IPEICTaBHUIITB
iHO3eMHHUX Ccy0’€KTIB TOCIIOIApCHKOT AiSIIBHOCTI B YKpaiHi, a TAK0X 0ci0, sKi
MPAIOIOTh 32 TPYAOBUM JIOTOBOPOM, YKJIAJCHUM 3 (Pi3MYHUMHU 0ocodaMu, y
nepios il BOEHHOTO CTaHy, BBEICHOTO BiAMOBITHO 10 3akoHy Ykpainu «I1po
MPaBOBUI pEXUM BOEHHOTO cTaHy» [l]. ToMy momryk muisxiB BHpIIICHHS
Cylepeuok Ta po30DKHOCTEH aKkTyaJbHUIl SK JUIsl KIaCHYHHX TPYAOBHX
BiITHOCHH, TaK i JJIs1 iIHCTUTYTY ITyOIiTHOT CITyKOH.

My MaeMO HAroJIOCHTH, II0 ChOTOJIHI B CBITI ICHYIOTh JBI TECHICHIII B
PO3BHUTKY ITyOIIIYHOT CITYKOH SIK Iep>KaBHO-TIPABOBOTO iHCTUTYTY. OnHa 3 HUX
MOB’sA3aHa 3 IyOJIYHO-TIPaBOBMM  CTAaTyCOM  JEPXaBHOI  CITy>kOwm,
BIJIOKpEMJICHHSIM JIep)KaBHUX CITy>KOOBIIIB BiJ iHIIMX KaTEropid INpalliBHHUKIB
HaiiMaHoi miparii. Sk 3ayBakye H. HeymuBaituenko, Takuil mijxiJ HEraTHBHO
MO3HAYAEThCS HA TPYZO-TIPABOBOMY CTaTyCl JEPKaBHUX  CIIy)KOOBIIB,
TIPOSIBIIIETECA B OOMEXKEHHI TpaJuMiifHUX TPyJOBHX IpaB: Ha 00’€IHAHHS B
npodeciiiHi  CHUJIKM, BEIEHHS KOJEKTHBHUX IIEPErOBOPIB,  YKIIAJICHHS
KOJICKTUBHHUX JOTOBOpIB Ta iH. Taka TEHICHIlSI B NMPAaBOBOMY DPEryJFOBaHHI
JIepKaBHOI CITy>kO1 IpeBaJIIoBasIa B MepIii MoJoBUHI XX CT. B IHAYCTpiaJIbHUX
KpaiHax i 3apa3 moImMpeHa B 0ararhox KpaiHax, IO po3BHBaIOThCS. Jlpyra
TEH/ICHLIis1, [0 0COOJIMBO MPOSIBUIIACS B OCTaHHI 50 POKIB B pO3BHHYTHX KpaiHax
3 PHHKOBOIO €KOHOMIKOIO, TTOJISITa€, HABIAKW, B IOIIMPEHHI HAa JepyKaBHHUX
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CIIy>)kOOBLIB HOPM 1 TapaHTill TPyNOBOTrO IpaBa, IMOCHWICHHI KOJEKTHBHO-
JOTOBIPHUX BIiTHOCHH Y BCTaHOBJICHHI YMOB iX IIpalli, BiJMOBIi BiJl TIPHHIIHITY
OJJHOCTOPOHHBOTO BCTaHOBJICHHS yMOB TIpani JAEp)KaBOl0, BU3HAHHI 1i
3BUYaHUM pPOOOTOJABIEM, a BIAHOCHH IIOJO BHKOHAHHA JICP)KaBHUMH
CITy>k00BISIMU TIpopeciiiHOl ISITEHOCTI HA JEpKaBHi CITy:KOl — TpyIOBUMH
BiZIHOCHHAMH, BiTHOCHHaMH Haiimy [2].

BaxnmBo, 1110 came Ipyry TEHIEHLI0 BcebidHO miaTpumye MixkHaposHa
Opranizanis IIpami (mami — MOII), ockinsku B po3ymiaai MOII nepxasHi
CITy>KOO0BIII CTAHOBJISITH OCOOJIMBY KaTEropiro MpaliBHUKIB 13 crienupiyHIMHU
TpyZoBUMH BigHOcHHaMU. [TinTBepmKeHHAM nboTo € KOHBEeHIIis PO 3aXHCT
npaBa Ha OpraHi3alilo Ta MPOLEAYPHM BH3HAUCHHS YMOB 3aHHSATOCTI Ha
nepxkaBHil cayx0i Ne 151 Ta PexomeHmamisi moao mporenyp BU3HAYCHHS
YMOB 3alHATOCTI Ha Jep>kaBHil ciayx01 Ne 159, ne BkaszyeTbcs 1po Te, IO
ChOTONHI BigOyBa€ThCS pPO3MIMpPEHHS B OaraThOX KpaiHax isUTEHOCTI
JIepKaBHOT CIIy’)KOHM Ta HAroJIOIIYEThCS Ha MOTpedi B iCHYBaHHI PO3YMHHX
TPYZOBHX BITHOCHH MDK AEp>KaBHUMH OpraHaMM BJIaJH Ta OpraHi3allisiMu
JIepKaBHUX CIryk0oBLiB [3].

VY pOoMy KOHTEKCTI MH MOKEMO TOBOPHUTH TIPO TE, IO MyOIIiYHA CITyK0a
CKJIQJA€ThCsl 13 BHYTPIIIHIX 1 30BHIMHIX BiXHOCHH. | sKIIO 30BHINIHI
BiTHOCHHH, II¢ BITHOCHHH [CpXaBHHUX CIYyXOOBIIB i3 TpoOMaasHAMH Yy
npolieci BUKOHAHHS CBOIX 00OB’SI3KIB, 3 IHIIMMH JIep)KaBHUMHU OpraHaMy i
OpraHi3alisiMH, TO Ii BIIHOCHHH PETYIIOIOTHCA aJMiHICTPATHBHUM
3aKOHOJABCTBOM, [4]. BHYTpIIIHI X BiJHOCHHH Jep>KaBHUX CIIy>KOOBIIIB,
TOOTO BIHOCHHH, IO BHUHUKAIOTh MK JCpKaBHUMH CITY>KOOBIIMH 1
KEpIBHUKAMU JIep)KaBHUX OpPTaHiB, PETYJIOITHCS HOPMaMH TpPYAOBOTO
mpasa. [Ipu 11bOMyY 3aKOHOIABEIh OJTHOYACHO MOIIMPHUB HAa HUX 1 [0 HOPM
CHeLiaJIbHOTO 3aKOHO/IaBCTBA.

Ha Hamry aymKy, iCHyBaHHS CHCI[iaJIbHUX 3aKOHOJABYMX aKTIB, SKi
BPETYJILOBYIOTh ny6quy cny>K6y He 3HaYMTh, 10 Ii /:[epxcaBm CIry>k00B11i
HE BCTYHAIOTh y pr):[om BiiHOCHHH. BoHM MatoTh MPaBO Ha BiAMOYHHOK, Ha
OesreyHi yMOBM Ipalli, Ha rapaHTii i KOMIIEHcallii, a TaKoX IHII TpaBa
nepenOaveHi pi3HUMU IHCTUTYTaMHU TPYAOBOTO mpasa [5].

HpuiiasTii 16 muctonama 2021 poxy 3akon Ykpainu «IIpo memiarito»
3aKjaB HOBUIl BEKTOp Yy BHpIIIEHHI NpoOJieM pO3IIsiy CHOPIB, IO
BUHUKAIOTh y 3B’S3Ky 13 MyONIYHOIO CIYy)KOOK IIISIXOM 3aCTOCYBaHHS
Menianii, 30Kpema, IHCTUTYT TpPYIOBHX CIOPiB OTPHUMaB MOXIIMBICTb
PO3BHBATHCS 3a HOBMM BEKTOPOM. LIiIKOM JIOTiYHO, IO BHKOPHCTaHHS
Meiarii B mpaBoBii cuctemMi YKpaiHH 03BOJIMTH CTOPOHAM 3a0IIaIUTH Yac
1 Tpomi. A sKmo Horo mpo myOiiuHy ciyxOy, To 1 30epertu anexBaTHi
BIIHOCHHH MiX JIepKaBHUMH CITY>KOOBIISIMH Ta X KEpiBHHUKaMHU.

Buxomsun i3 aHamizy =~ 4YMHHOTO  HAI[lOHAJIBHOTO  TPYAOBOTO
3aKOHOJABCTBAa ICHY€ [Ba BHAM TPYIOBHUX CIIOPiB, OAWH 3 SAKHX
IHIUBIyanbHI TPY/JOBI CIIOpW, a IHIIMH — KOJIGKTHBHI TpPYIOBI CIHOpH.
Binpasy cmia 3ayBakuTH, 110 BiIIOBITHO IO YACTUHH APYTOi cTaTTi 3 3aKOHY
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Vkpainn «IIpo meniamito» Mmeniamis HE 3aCTOCOBYETbCS Y KOJEKTUBHHX
TPYyIOBHX CIIOpaX, a TaKOX Yy CIOpax, IO BHWHHUKAIOTH 13 BiJHOCHH,
nepen0aYeHNX YaCTHHOO MEPIIOO M€l CTaTTi, y BUNAJIKY, SIKIIO TaKi CIIOPH
BIUIMBAIOTh YA MOXKYTh BIUIMHYTH Ha TIpaBa i 3aKOHHI iHTEepecH TpeTiX ocio,
aKi He OepyTh ydacTi y meniamii. TakuM YHMHOM, IUISIXOM 3aCTOCYBaHHS
Meiarlii MOKITUBE BHPIIICHHS JIMIIE iHIUBIyaTIbHIX TPYJOBHX CIOPIB.

Crarrs 221 K3nll Bu3Hayae BHYEPITHO JABa OpraHH, sIKi PO3MIISIAIOTH
TPYAOBI criopH — 11e KoMicii mo TpynosuM cnopam (mani — KTC) ta micuesi
3aranbHi cyau. BoaHouac, crarts 2221 roBopuTs Npo Te, 1o TPY/I0BUH CIIip
MK TpamiBHUKOM 1 pOOOTOMAaBIEM HE3aleXHO Bix (opMu TpyIOBOTO
JIOTOBOPY MOKe OyTH BperyibOBaHO LUIIXOM MeZiamii BiJMOBIAHO 10
3akony VYkpaimm «[Ipo wMemiamiro» 3 ypaxyBaHHSM OCOOJHMBOCTEH,
nependauennx K3nll. IIpu npomy y pasi HEBUKOHAHHsS 4M HEHAJIEKHOTO
BUKOHAHHS yTOJM 3a pe3yIbTaTaMH Meiallii CTOpOHU Meiamnii MaloTh IPaBo
3BEPHYTHUCS JJIsI PO3MNIAAY TPYIOBOTO CIOPY N0 OpraHiB, mnepeiadaueHHx
crarrero 221 K3nll.

IcHye Gararo MO3MTHBHUX CTOpIH Mejianii y TPYAOBHX BiJHOCHHAX.
Cepen HUX MO>KHA BHIIJTMTH TaKi:

— TIpoueaypa € MBUAKOI, ehEKTUBHOIO Ta EKOHOMIYHOIO;

— Tporec cmpHusge Kpamiii Ta eQeKTHBHINIIM KOMYHIKamii Mix
CTOpOHAMH, 10 Ma€ BUpILIajbHE 3HAYCHHS JUIA TBOPYMX Ta 3MICTOBHHX
meperoBopiB. Memiamiss mormomarae  MIATPUMYBATH — BIZHOCHHH — MiX
CTOPOHAMH;

— Meiamis — ne crpaBeAnuBuil mponec. Meniatop € HeynepemKeHNM,
HEeWTpaJIbHUM 1 He3aJIe)KHUM. Meiallisi TakoX € KOH(1IeHIIHHOIO 3a CBOEIO
npupozoro. Ile o3Havae, mo 3asBu, 3po0JICHI MMiJ Yyac Memiallii, He MOXKYTb
OyTH HE MOXXYTh OyTH pO3TOJIONICHI B IIUBLIFHOMY TIporieci abo neine 6e3
MUCBMOBOT 3TOIH BCiX CTOPIH.

Boanouac, icHye psi mpo6ieM po3risiay TPYJAOBUX CIOPIB, 0 BUHUKAIOTH
y 3B’5I3KYy 13 IMyOJIIYHOIO CITy>KO0F0 UIIXOM 3aCTOCYBaHHs Memiarii. B Ykpaini
Meqiamist me He HaOyja MIMPOKOTO 3aCTOCYBaHHA came y cdepi TpyIOBHX
BimHocuH. [lo-mepiie, HEBHCOKHMH piBeHb OOI3HAHOCTI caMol IPOLEAypH
Meqiarii, He cOpMOBaHUI PHHOK TpodeciifHimx MemiatopiB. Xoda B 3aKoHi
VYxpainu «[Ipo Menianiro» i 3a3HaueHo, 10 MEIaTOpoM Moke OyTH (i3nuHa
ocoba, sika mocsrima 30 poKiB, Mae€ BWIY OCBITY Ta TIPOHIUIA CHEIlalbHY
MAroToBKy y chepi Memianii B Ykpaini ado 3a ii Mmexxamu. BogHouac, mie He
ICHy€ 1 3aKOHO/ABYO HE BPETYJILOBAHWH €IMHWH peecTp MeniaTopis. Ilokn
OKpeMi YCTaHOBHW, 3aKJIQJM BHIIOI OCBITH IHII MiANPUEMCTBA 3IHCHIOIOTH
HaBYaHHs MeJIiaToOPiB 32 PO3Pi3HEHUMH NPOrpaMaMy i BeAyThb BJIACHI PEECTPH.
€IMHOTO 3pa3Ka JJOKYMEHTa, SIKUH 3aCBiTIy€e HABHICTh CIIEI[iaJIbHOT i ITOTOBKH
MeziaTopa TakoXx Hemae. Lle Moske OyTH TUIUIOMOM, cepTU]IKaTOM, CBIZIOLTBOM
abo IHMM [IOKyMEHTOM, BHAAQHMM Ha iM’s MeaiaTopa, IO Mae€ MICTHUTH
iHdopmario mpo ob6csAr (KUIBKICTh KpemwuTiB / TOJWH) HaBUaHHA y cdepi
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Meqiaii, Iepio]; HaBYaHHS, HAWMEHYBAHHS FOPHIMYHOI 0COOH, mependadeHol
a03aroM IpyTHM IIi€i YaCTHHIL

OxpemMoI0 MpoOJIEMOI0 € BIACYTHICTh YITKHX INPOLELYp IOCTYILy IO
Memiamii Ta KaHaNiB KOMYHIKamii MDK YyYacHHKamMu. Takox ciifx
BPaxOBYBaTH, 110 HHUHI BiJICyTHI 0OCTaBUHH, 5IKi (DOPMYIOTH IONUT HA TaKy
IOPUINYHY TIOCHYTy SK MeZiamis, TOMY BIiOmOBiZHO 1 (opMyBaHHS
MIPOTO3HLIT Hapasi 3aJIMIIAETHCS HEJOCKOHAUM.

[le HEe 30BCIiM 3pO3YMINNM SK AJIS TMEPECiYHMX MpAIliBHUKIB, TaK 1 I
KOMITETEHTHUX JIIOAEH € PI3HHLS PO3IJIsAy IHIWBIAYalbHOIO TPYAOBOTO
cniopy B KTC Tta npouenyporo memiariii.

Takum yMHOM, mpoueaypa Mefialii € NepCreKTUBHOI caMe SIK MPaBo
MpaliBHUKIB BHUPIMICHHS TPYIOBUX CIIOpPiB, i HEOOXigHO pO3BHBATH,
MiIBUIYBAaTH piBeHb OOI3HAHOCTI cepel TIpOMAaJsiH, OCKUIbKH BOHA
CIIPOMOXKHA BCTAHOBJIIOBAaTH OaJaHC MiX iHTepecaMH poOOTONABI i
MpaliBHUKA.
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OpHuM 13 OCHOBHUX IIPaB TPOMAJIsH € CBOOO/Ia iHpopMaIlii Ta IpaBo Ha
poctyn g0 Hel. IHpopmarlis € CIONyYyHOK JAHKOK MK JepXKaBoO 1
CYCHIJIbCTBOM, IiEBUM 3acO00M KOMYHIKallii rpoMajisHHHA Ta JIep)KaBH.
Biakpuricte iHdopMmaiii BHCTymae TOJIOBHOKO TapaHTielo cBOOOIH
TpOMaJIsH, a MOKJIMBICTh BHPOOIATH, HAOYBATH y BIACHICTH, IEpeIaBaTH 1
MOMMPIOBATH  Oyab-sAKy iHpOpPMAIil0 CBOTO KHTTI € OJHUM 3
HalBa)XJIMBIMINX MPaB.

IIpaBo Ha moctym mo iHQopmamii rapantyethes: cr. 19 3arampHoi
Jexnapaunii npas gronuHM, cr. 10 KoHBeHHii nmpo 3axucT npaB JIOIUHHA 1
OCHOBOIIOJIOXKHUX CB0OO, crartsiMu 18 ta 19 MiXHapoaHOTO MakTy Ipo
TPOMAJISTHCHKI 1 momiTHyHI paBa, Pexomennaiiero Pagu €sporm Ne R(81)19
po JoCTym 10 iHdopmarii, mo mepedyBae B pO3MOPSIKEHHI JIepIKaBHUX
opraniB, Pexkomenmamietro Pamm €spormm Ne R(2002) mpo moctynm mo
oQiifHNX JOKYMEHTIB.
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BimgmoimHo g0 cr. 10 KoHBeHmii mpo 3axuCT mpaB JIOAWHA 1
OCHOBOIIOJIOXKHUX CBOOOJ KOKEH MAa€ IpaBO Ha CBOOOLY BHPAXKCHHS
mormsaniB. e mpaBo mepenbadae cBOOOAY AOTPUMAHHS CBOIX IOTIIAIIB,
omepkaHHA 1 mepemaHHsA iH(opMmarii Ta imei Oe3 BTpydaHHS OpraHiB
nepxapHoi Bimagn. Cratta 19 MixkHaApOAHOTO MAKTy MPO TPOMAISHCHKI Ta
TIONITHYHI TpaBa TIPYHTYETbCS Ha 9 NPUHIMIIAX-KPUTEPIsLX, CIEIiabHO
po3pobieHux MixHApOMHOK oOpraHizamiero «Aptukib 19. BceecBiTHs
KaMmIaHisi 3a cB0OOAy cloBa». BiANMOBIIHO 10 IUX NPUHIMIIB MOXHA
BU3HAYUTH, YU Iependadae HallioHaJIbHE 3aKOHOJABCTBO IIEBHOI JIep)KaBU
NpaBo Ha JOCTYN 10 MyOiiyHol iHdopmauii Ta un 3a0e3nedye NMpakTHKa
3aCTOCYBaHHS I[bOT0 3aKOHOIABCTBA HOTo peaizaliro [1].

3 MeToI0 MiABHIIEHHS €()EKTUBHOCTI Ta MPO30POCTi AISAIBHOCTI OPTaHiB
Jep’KaBHOI BJIaAM Ta OPraHiB MICIEBOTO CAaMOBPSIYBAHHS IUIIXOM
BIIPOBAPKCHHS Ta BUKOPUCTAHHS Cy4acHUX 1H(GOPMAIIHHUX TEXHOIOTIH AT
HaJaHHS iHQOPMAIITHUX Ta IHIIUX MOCIYT TPOMAICHKOCTI, 3a0e3meYeHHs 11
BIUIMBY Ha MPOLECH, IO BigOyBalOThCs y Aepxkasi, 3akoH Ykpainu «lIpo
JOCTYN g0 TyOmiuHoi iHQoOpMarii» 3000B’s3aB 3a3HA4YCHI OpraHU
OTIPUITIOTHIOBATH: 1H(OPMAIIiIO PO MisUTEHICT OPTaHIB JepKaBHOI BIaIU Ta
OpraHiB MiCIIEBOTO CaMOBPSAYBaHHS 1 NMPUHHATI pIillleHHs; iH(pOPMAILIo
OprasizamiiHOrO  xapakrtepy; IiHmy iHdopmaiiiro, 000B’SI3KOBICTh
OTNIPHJIIOTHEHHS SIKOT nependayeHa 3akoHamu [2]. Peanizauist poro 3akoHy
crpusijia HaJeKHOMY IPaBOBOMY 3a0€3MeUeHHIO peaizaliii HoNoKeHsb cT. 34
Koncturynii Ykpainm mono cBoboau indopmaunii Ta 3abe3neuunsia
e(peKTHBHY peai3allifo mpaBa KO>KHOTO Ha CBOOOY TYMKH i CJIOBa, Ha BUIbHE
BUPA)XEHHS CBOIX IOTJIAJIB 1 NEpeKOHaHb, a TaKOX IIPaBO Ha BUIbHE
30upanHsi, 30epiraHHs, BHKOPHUCTaHHSA 1 TOMIMPEHHA iH(OpMAIli YCHO,
MMMCBMOBO a00 B iHIIMH crioci0. BomHo4Yac 3 moyaTkoM IMOBHOMACIITA0HOTO
BilichkOBOTO BTOprHeHHS P® B VYkpaiHy Ta BBeJCHHS BOEHHOIO CTaHY,
BiINOBiTHO 1m0 TyHKTY 3 Vka3y Ilpesumenra Ykpaiam Bixm 24.02.2022
Ne 64/2022 y 3B’513Ky 13 BBe/IeHHSIM B YKpaiHi BOEHHOTO CTaHy THMYacOBO,
Ha Tepioa Jil MPaBoOBOrO PEKUMY BOEHHOTO CTaHy, MOXKYTh OOMEXYBaTHCS
KOHCTHUTYLIHI npaBa 1 cBOOOJM JIOMUHM 1 TPOMaJsHHHA, IependadeHi
crartsamu 30-34, 38, 39, 41-44, 53 Koucrurymii YkpalHu, a Takox
BBOJIUTHUCS] THMYACOBI OOMEXKEHHS TpaB 1 3aKOHHHUX IHTEPECIB IOPHIUMIHUX
oci0 B Mexax Ta 00cCs3i, 110 HeoOXimHi I 3a0e3reueHHsT MOXKIUBOCTI
3aIpOBaJPKEHHS Ta 3/1IHCHEHHS 3aX0/1iB IIPaBOBOI'0 PEKUMY BOEHHOTO CTaHY,
sKi Tepeq0aYeHi YaCTHHOIO Nepmior crartti 8 3akoHy Ykpainum «IIpo
NIPaBOBUI pesKMM BO€HHOTO cTaHy» [3]. ToOTo Take oOMeXeHHs IpaBa Ha
iH}opmanito Morio 6 3anpoBaKyBaTuCh 3akoHOM «IIpo mpaBoBHil pexxum
BOEHHOTO cTaHy» ab0 IHIIMMHM 3aKOHOJaBuMMHU aktamu. [Ipore, cepen
3a3HAYEHOTO y CT. § IpOro 3aKOHY MEpertiKy 3aX0JliB MPABOBOTO PEXHMY
BOEHHOTO CTaHy HEMa€ THX, SIKi O CTOCYBaJIMCh OOMEXEHb MpaBa Ha JOCTYI
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1o ingopmarii. BomHouac okpeMuMu 3aKOHaMU MTEeBHI KaTeropii inopmartii,
sKa pafimie OyJjia BiIKPHUTOIO, MOXYTh BiTHECTH O OOMEXEHOi y TOCTYTIL.
3okpema, 4.4 c1.5 3akoHy «lIpo OCHOBH HAIliOHANBHOTO CIPOTHBY)
nepeabadeHo, mo «iHpopmamis mpo GopMH, METOIH 1 3aCO0M BUKOHAHHS
3aBIaHb PyXy OHopY, Ipo B3aemoito CHIl crienianbHUX orepartiii 30poiHIx
Cun VkpaiHu 3 HIIMMH CWJIaMH 1 3aco0amMu pyXy OIOpYy HAaJCKHUTH IO
Ta€MHOI iH(pOpMaii Ta MiJUIArae BiJHECCHHIO y BCTAHOBJIEHOMY 3aKOHOM
HOPSZIKY A0 AepKaBHOT TaeMHULI» [4].

Kpim 1poro, 3a3Ha4nMo, 1110 3aIPOBAKEHO JIesiKi 0OMEKEHHS JOCTYITY
qmo myOmivuHoi iH(oOpMalli, 30KpeMa 070 O00O0B’SI3KYy PO3MOPSIHUKIB
OIIPWITIOHIOBATH iHpOpMaito, a came y 4. 10 cr. 9 3akony «IIpo npaBosuit
PEKHM BOEHHOTO CTaHy» 3a3HA4YaeThCs: «y IMEpio] Aii BOEHHOTO CTaHy Ha
aKTH OpraHiB  MICIICBOTO  CaMOBpSAyBaHHS, BiHCHKOBO-IIMBLIEHIX
aJIMiHICTpAIiil Ta BIICEKOBUX aJIMIHICTpaIliif, a TAKOX IX OCATOBUX OCi0 HE
MOMIMPIOIOTHCS BUMOTH I1. 3 4. | (Y YaCTHHI ONPHITIOTHEHHS IPOCKTIB aKTiB),
4. 4 ct1. 15 3akony Ykpaiau «IIpo noctym o my0migHOi iHQopMmarii», 3akoHy
VYxpainn «IIpo 3acamym mepkaBHOI peryisTOpHOI MOMITHKH y cdepi
TOCIO/IAPCHKOI AisITBHOCTI» Ta 3akoHy YKpainu «lIpo JepkaBHy TOOMOTY
cy0’exTam rocrnoaaproBaHHs» [5]. BapTo Haronocury, 1o BKa3aHe BHUIIE HE
03Hayae, MO JOCTYN a0 Takoi iHdopmallii 0OMekeHO, TOMY IO 3aXO0Iu
CTOCYIOTBCS JIMILIE ONPUITIOAHEHHS iHpopMalii Ha odiniiiHux caiirax. I xou
i OyJI0 Ha/JlaHO MOJKJIMBICTH OpraHaM BIaIy MPUKPHUBATH AOCTYII IO CBOIX
pecypciB, caifTiB Ta cepBiciB BifmoBigHo a0 1. 1 IloctanoBu Kabinery
MinictpiB Ykpaiau Bix 12 6epesns 2022 poky Ne 263 3a3HayaeThcs: «Ha
mepiox Iil BOEHHOTO CTaHy MiHICTEpCTBa, IHIN IEHTPaibHI Ta MICIEBI
OpraHM BHKOHABYOI BJIAAM, AEpKaBHI Ta KOMYHAIbHI MiINPHEMCTBA,
YCTaHOBW, Oprasizamii, 0 Hamexatb A0 chepu iX yHOpaBIiHHA, I
3a0e3necUeHHS HAJIC)KHOTO (yHKIIOHYBaHHS iHpOpMaLiHHIX,
iH(pOpMaLiHHO-KOMYHIKAIIITHAX Ta €ICKTPOHHUX KOMYHIKAI[IHHAX CUCTEM,
MyOJIYHUX EJNEKTPOHHUX PEECTPIB, BOJOAUIBLISAMH (AepiKaressiMu) Ta/abo
aJIMiHICTpaTOpaMH SIKMX BOHH €, Ta 3aXHCTy iH(popMaii, 1o 00pobIseThes
B HHUX, a TaKOX 3aXHCTy AEPKaBHUX 1H(GOPMALIHUX PECypciB, MOXKYTb
3yNnuHATH, oOOMexyBatn pobory iHdopmauiiinux, iHpOpMaliiHO-
KOMYHIKaI[IfHUX Ta EJEKTPOHHHUX KOMYHIKAaliHHUX CHCTEM, a TaKOK
MyONiYHNX  eNeKTPOHHUX peectpiB» [6]. Ilpore rpomansHu MOXKYTh
3BEpTaTUCs 13 3alUTaMH O IMX OpPraHiB SIK PO3MOPSIHHKIB ITyOnidHOT
iHpopMarii.

Be3ymoBHO € 3a00poHM Ha pPO3TrOJIOIIEHHST OKPEMHUX KaTeropiit iHpopmarii,
K Ha Nepio] il MPaBOBOTO PEXHUMY BOEHHOTO CTaHY Ta 3 METOIO 3aro0iraHHs
BUTOKIB iH(pOpMamii O MPOTHBHHUKA, BCTAHOBICHI ITi3AKOHHUMH aKTaMH.
3oxpema, Haka3oM [ osToBHOKOMaHTyBada 30pOitHIX CHiT Y KpaiHH 3aTBEPIKEHO
Ilepenik indopmartii, po3roJONIeHHs SIKOI MOXKE MPU3BECTH 10 O0I3HAHOCTI
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MIPOTUBHUKA TIpo il 30poriHnx Cui YKpaiHu, iHIIMX CKIaJOBUX CHJT 00OPOHH,
HETaTHBHO BIUTMHYTH HA Xi/I BAKOHAHHS 3aBJaHb 3a MPU3HAYCHHAM TiJ Yac Aii
MIPABOBOT'O PEXKUMY BOEHHOTO CTaHy [7].

Ha mincTaBi BuKIIaieHOTO 3a3HaYNMO, 0 CBOOOa iH(opMarii Ta mpaBo
Ha JOCTYII 10 Hei Moke OyTH 0OMEXEHO Mia Yac il MpaBOBOTO PEXHMY
BOEHHOTO CTaHy JJs 3axHCTy IHTEpPeciB HamioHaNbHOi Oe3mekn Ta
TEPUTOPIAILHOT MITICHOCTI JepKaBH, 1 XOdYa 3aKOHOIABEIh J03BOJIUB
pO3MOpsIIKaM CBOIMH ITiJ3aKOHHUMH aKTaMH HE ONPWIIOAHIOBATH JIESKY
iHpopMallifo, MpuxoBatu ii i3 CalTIB, PEeCTpiB Ta IHIIMX pecypciB, ane
3aKOHOM II HE BiJIHECEHO 110 OOMEXKEHOI y JOCTyIi, TOMY Ha INpPaKTHUIIi
BUHMKAE 0arato MUTaHb y pO3MOPSIHUKIB iHpOpMaNii Y1 MOXKHa HaJaBaTH
Taky iHpopMmamilo Ha 3anuTH rpoMajasH. Ha Hamy ayMKy, Lie NMUTaHHA
MMOBHHHO OyTH BpEryJhOBaHE HA 3aKOHONABYOMY piBHI 1 BINNOBITHO Ty
BIIKpHUTYy iH(pOpMaLio, sKa MOXKE 3aIIKOIUTH iHTepecaM HaI[ilOHAIBHOI
0e3ImeKd, TepUTOPiaTbHOI IITICHOCTI, JKUTTIO 1 370pOB’I0 HACEIECHHS TOIIO
HEOOXiJHO BIAHECTH IO OOMEKEHOI Y JOCTYTII.
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M. Kuie, Ykpaina

TpeTe THCAYOIITTS TOCTaBHIIO MIEPE]] CBITOBOIO CHUTEHOTOIO HU3KY ITHTAHb,
SIKi TIOTPeOYFOTh CBOTO BUpileHHs. OCOOIMBO TOCTPO IIi MUTAHHS 3asBUIH PO
ceOe i yac moBHOMacIITabHOT 30poitHOT arpecii mpoTu Ykpainu. BilicbkoBuit
KOHQITIKT, IO po3rovaBcst aHekciero AP Kpuwm 1 BificbKOBUME HissMH Ha CXOJI
kpainu B 2014 p. i 3aroctpuscst 3 24 motoro 2022 p., K JaKMYyCOBHI mHarip
MPOSIBUB TOTOBHICTH JI0 HOBUX BUKJIMKIB 200 O€3/1isUTBHICTD K KpaiH, iX ypsiB,
TPOMaIsiH, MDKHApOIHUX opraHizamid takux, sk OOH, MKUYX, MATATE
Tommo. B mmx ymoBax ocoOiIMBOrO Haromocy i yBaru HoTpedye 3aXHCT TpaB
JiTel, 0coONMBO BPa3IMBOI YaCTUHU YKPaiHChKOi IpOMaIH. 3abe3neyeHss
HAJICKHOTO PiBHs OE3MEKU Ta 3aXHMIICHOCTI JiTe, iX BCEOIYHOTO PO3BHTKY
Hapasl € Ba)XIMBUM 3aBIaHHSAM JUISI BCIX, 30KpeMa Jiep’KaBHHX OpraHiB Ta
YCTaHOB, OpraHiB MICIIEBOIO CaMOBpSIYBaHHSA, a TaKOX TI'POMAaJCHKHX
oprasizariii i 6arogiiHuX GOHIIB. A, OTXKE yBara Io/I0 BUPIIIEHHS TPooIeM
3aXHCTy YKPAiHCHKUX JITEH TiJ] yac BIHCHKOBHX JIili Ta BIHCHKOBOTO KOHMITIKTY
€ CBOEYACHOIO Ta aKTYaJIbHOIO.
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HesBaxaroun Ha iCHyBaHHs 3HA4YHOI KiIBKOCTI HOPMATHBHO-TPABOBHX
aKTiB, IO PEryJIoI0Th pi3Hi aCHeKTH 3aXUCTy NpaB AiTell, 3a JaHUMHU
'enbciHCBKOT CHIJIKM, «CBOTOJIHI Jy)K€ Majlo NpPaBOBUX HOPM, SIKi
BCTAHOBITIOIOTH  0COGIHBOCTI MPaBOBOTO pEryJIIOBaHHS IpaBa JiTeH B
yMoBax 30poitHoro kKoHImKTY»[1, . 28].

Jlo OCHOBHHX HOPMAaTHMBHO-TIPABOBHX AaKTiB IIOAO 3aXHCTy AWUTHHH B
30poitaux KkoH(pikTax Hamexatb: Komenmis OOH mpo mpaBa QuTuHH
(1989), dakynpTaTHBHKI MPOoTOKOI 10 KOHBEHIIIT PO MpaBa AUTHHH IO/I0
yuacti gireit y 30poitHux koHdmikrax (2000 p., IIporokon parudikoBano
3akonoM Ykpainun Ne 1845-1V (1845-15) Big 23.06.2004); JKeneBchbki
KOHBeHILI mpo 3axuct >xepTB BiHU (1949), JlomaTkoBi HPOTOKONH 10
XKeneBcbkux koHBeHHid (1977), KonBeHuis mpo 3a00poHy Ta HeraiHi
3ax0QM Mmoo JikBimamii Ha#ripmux ¢opm auTAdoi mpami Ne 182
(Kousentiro parudikoBano 3akoHom Ykpainu Ne 2022-111 (2022-14) Bin
05.10.2000 ), Pumchbkuii cratyT MixkHapogHOTO KpuMinansHOro cyay (2002)
Ta HU3Ka Pesomoniit Pagm Besnexku OOH, mpuitasatux Bmpomosxk 1999—
2009 pp., 3akon Ykpainu «IIpo oxopony nquruHcTBay (i3 3miHamu Ne 76-VIII
(76- 19) Bin 28.12.2014); 3akon Yxpainu «IIpo 3abe3neucHs npas i cBo60x
BHYTPIIIHBO NepeMinieHux ocio» (i3 3minamu Ne 77-VIII Bix 28.12.2014);
Va3 IIpesunenta Ykpainu «IIpo HeBigKIa HI 3aX0Q1 MO0 3a0e3MeUeHHS
JOAATKOBUX COIIaJbHUX TapaHTIH OKPEMHM KaTeropisM TIpoMajsH»
Ne 835/2014 Bim 29.10.2014 p. [2, 3], [TocranoBa Kabinery MinicTpiB
VYxpainu Big 22 6epesns 2022 poky Ne 349 «IIpo BHECEHHS 3MiH J0 ACIKHX
moctaHoB Kabinery MiHicTpiB Ykpaiau mo/10 3aXuCTy MpaB AiTei Ha epioxn
HaJ3BUYaHOr0 ab0 BOEHHOTO cTaHy» [4].

27 woBtHa 2022 p. Komitrerom OOH 3 mpaB JOUTHHH TNPHHAHSTO
«3aKIIouHI 3ayBa)KEHHsI 1110/10 00’ €IHAHMX I’STOI Ta MIOCTOT MEePioJUYHUX
nonoBigedt Ykpainu» [5]. KomiteT BuCIOBHB INTMOOKY CTypOOBaHICTb, IO
36poiinuii Hanay Pociiicbkoi @eneparii 3 24 moTtoro 2022 p. MaB pylHiBHUI
BIUIMB Ha JIFOJIeH B YKpaiHi, 0COONMBO HA JAiTeH, i BIATOAI CTBOPHB CEPHO3HI
TIEPEIIKOIH JAJIS pealti3allii BCiX MpaB AUTHHH, BI3HaueHHX y KonBeHmii Ta 1
(aKkynbTaTUBHUX IMPOTOKONAX. Y 3B 53Ky 3 MM KoMiTeT BHCOKO OILIHUB
3yCHIUIA JIepKaBH-YYaCHUII LIO0 IOM SIKIICHHS HETaTHBHHMX HACIIJKIB
30poiiHOro KOHQIIIKTY Ui JiTeH, aje Bce OIHO Cepilo3HO cTypboBammii
YHUCIIEHHUMH  JIOCTOBIPHUMH, Hl}ITBep}I)KeHI/IMI/I Ta  TOCJIZOBHUMHU
MOBIZIOMJICHHSIMH TIPO Tpy0i MOpYILIEHHS [IPpaB AiTeH, BKIIOYAI0ul BOMBCTBA
JiiTell, MacoBe MepeMillleHHs JiTeil BcepequHi KpalHu Ta 3a I Mexamu, a
TaKOXX pyHHYBaHHs OyIWHKIB, IIKLJ, JTIKapEeHb 1 CHCTEM BOIOMOCTaYaHHS Ta
KaHami3amii, BYMHEHI mepeBaxxHo Pocilickkoro dexnepariero. Kowmiter
BiZI3HAYMB IIPOTPEC y HPUHHATTI YKpaiHOIO 3aKOHOAABYMX 3MiH Yy cepi
3aXHMCTy NpaB AWTHHHU, a TaKoX CTBOpeHHs KoopauHamidHOro mTady i3
3aXHMCTY TIpaB JUTHHH B YMOBax BO€HHOTO ctany [6]. 18 cepras 2022 p. y B
pamkax (yHKIiIOHyBaHHS iH(OpMaIiifHO-KOMyHiKaniiHOTO nopTaiy «/litn
BiHMW»  BiZKpuTO HOBHHA mpoctip — KoHCynpramiiHuii  meHTp
YnosHoBaxkeHoro BP Vkpainu 3 npaB moguan [7], a BOCEHH 3alpaIioBaB
JICp)KaBHUM TOpTaN pO3IIYKy nitell «Jlitm BiffHW», y SKOMYy IOJal0Th
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3BelicHy 1H(GOpMAIID TPO MAiTel, SAKi MOCTPaKIadd BHACIIIOK BIfHU.
VBaru notpedyroTh i ()akTH BUKOPUCTAHHA JiTell y BiiiCbKOBOMY KOHQJIIIKTI
1 TOB’sA3aHUX 3 HUM JifX (ZomomMora 3 OOJIAIITYBaHHSAM OJIOK-IIOCTIB,
BUKOHAHHS NTPOXaHb BIIICHKOBHX, OB SI3aHUX 3 HECEHHSM CIy)XOH, Ta iH.).
OnHak, B YMHHOMY 3aKOHOJABCTBI BiICYTHE HOHSTTS «3aTydCHHS AUTHHU Y
30poitHM KOHQIIKT», MO 3TigHO 3 MPUHHATHM Yy MDKHApOTHOMY MpaBi
BHU3HAYCHHSIM HE 00MEKEHO MPSIMOI0 YIaCTIO y O0HOBUX MifX, a BiTHOCUTHCS
I0o Oyop-KOTO BHUKOPHCTAaHHS JiTe 30podHMMH cmiamMu  abo
yrpynyBanHsaMu. [Ipote, y Kpuminansnomy Konekci Ykpainu takox Hemae
BU3HAYCHHS 3QJTyYCHHSI (BTSATHEHHS) IUTHHH Yy 30poiHui KOH(IIKT (30poiiHi
CHJIN/yTPYTIOBaHHs), K 37104uHY [9].

HeBr3HaueHUM 3ajJMIIAETHCS MHUTAHHS LIOAO CITIBBIJHOIICHHS HOPM
HAIIOHATFHOTO Ta MDKHAapOIHOTO IpaBa MpPO Te, MO MiTH, BTATHYTI Y
BiiCHKOBHIA KOH(JIIKT, HE HECYTh BiIMOBINANBHOCTI 32 BYMHEHI Jii, IPHIOMY
KOHBCHIIITHO MiJT TITHMH HaifgacTinie po3yMieTscs 0coba y Bili A0 18 pokis.
KpuminansauM xe xogexcoM YKpainu (ctT. 22) mepeadadeHo MisHH, 3a SKi
KpHMiHaJIbHA BIINOBIAANbHICTE HacTae 3 14-TH POKiB, 30KpeMa, NEBHI 3 HUX
MOJKYTh BUMHATHCS i1 YaC BOEHHUX JIii.

Halyrrs YkpaiHoro crarycy kaHmumaTta Ha BCTyn a0 €C MOpomKye sK
MOXIIMBOCTI JUIsl HAJIAroJPKEHHS TICHOT B3a€MOJIi MiXK OpraHaMH 3aXUCTy
TpaB JiTeH, TaK i BUKIINKY, OB’ s3aHi 3 BIPOT1IHICTIO iHTErparlil yKpaiHChKIX
JiTell y CyCHiNbCTBO NMPUIMAaIOYMX KpaiH Ta HE MOBEPHEHHS 10 YKpalHH.
Takuit ¢akTop CIOHYKae 1O MEperisiay Ta MOJEpHi3alii iCHyI040i cucTeMu
3a0e3MeveHHs 3aXUCTy TpaB JiTel B YKpaiHi 3 BUKOPHCTaHHSIM IOTY>KHOT
JIOTIOMOTH Ta MOCBiny nepxaB-wieHiB €C. OpieHTHPOM y TakuX 3MiHax
moxe Oytu Pexomennanis Pagu €C Big 9 uepsus 2022 p. mopao Crparerii
€C cTOCOBHO IPaB JUTHHU 3 0COOIMBHUM aKIIEHTOM Ha 3aXHCT MpaB JiTeH y
KPH30BHX a00 HaJ3BMYalHHUX CHUTYyalisX. 3a3HadeHi pexoMeHnauii Oyiu
PO3po0JeHi y BIANOBiAL HAa POCIHCHKY arpecilo Ta CIPHSIOThH CITIBIIpaIl
VYkpaiau 3 kpainamu €C 010 3aXHCTy YKPaiHCHKUX TITEH Bil BepOyBaHHS
J0 30poMHMX CcWJI, TOpTiBJII JIFOJBMH, HE3aKOHHOTO YCHHOBIICHHS,
CeKCyalIbHOI eKCIUTyaTalil Ta po3IyKH 3 iX pOJUHAMH, 3 HAroJIoCOM Ha Te,
0 «KOKHAa TUTHHA B €BpOI Ta B YChOMY CBITI MAa€ KOPHUCTYBAaTHCS
OJTHAKOBMMH TIpaBaMH Ta JKUTH 0e3 OyJb-iKoi JUCKpUMiHalii Ta
3ajsKyBaHHs. Hacminku BiiiHH, 3 SKMMH 3iTKHyjacsi YKpaiHa, IaloTh
MOIITOBX JI0 HEOOXIMHOCTI 3MIiHHM aKIEHTIB Yy JCep)KaBHINA MOMITUII OO0
3aXMCTy TNpaB JiTeil, a camMe Iepexojy BiJl 30CEpe/KEHHS Ha OKPEMHX
npoOJiemMax Ta rpymnax Bpa3jIMBHX JIiTEH /10 KOMIUIEKCHOTO MiAXOIY 3aXHCTY
JTeH, SKU MOCTaBUTh Ha IepIle MiCle IpaBa Ta IHTEPEeCH AMTHHH, IO
MaroTh OpaTHCs [0 yBark IpH IUIaHyBaHHI PO3BUTKY KpaiHH 1 ycix cdepax
nisutbHOCTI. P030ymoBa MaltlOyTHBOTO JiTel B YKpaiHi BUMAarae MixkBiJoM4O0i
KOOpJMHAIII] YCiX OpraHiB Jep)KaBHOI BJIaJX 1 MICIIEBOTO CaMOBPSTyBaHHS
Ta rpomajchkocTi. KomMmuekcHui migxif rapaHTyBaTHMe, IO BCi OCHOBHI
Cy0’€KTH Ta CHUCTEMH — COIliaJbHHI 3aXHCT, OCBiTa, OXOPOHA 3J0pPOB’S,
MPaBOCYIs, TPOMAISIHCHKE CYCIIIBCTBO, TPOMaJia Ta CiM s MPamioBaTUMYTh
y3rOJUKEHO JuIs  3armoOiraHHs HacWIbCTBY, €KCIUTyaTalii, TOpTiBiIi,
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0e310rsIIHOCTI Ta iHIMX (OpM HACWIIBCTBA LIOAO MAITEH, a TaKoX s
3aXMCTy Ta JOMOMOTH [ITAM Ta poxuHaMm y nux curyauisx. IOHICE®D
BU3HAYa€, IO KOMIUICKCHMH IMiJXiA 3aKiIagaeTbcs y CaMOMy BHM3HAuCHI
CUCTEeMHU 3aXUCTy JiTeH sSK CyKyIHICTh 3aKOHIB, ITOJIITUK, HOPMAaTHBHO-
MPaBOBUX AaKTIB Ta IIOCIYT, HEOOXiAHWX y BCIX CoOLiaTbHUX cdepax,
0co0IMBO y cdepi comiaTbHOTO 3a0e3MedeHHs, OCBITH, OXOPOHH 3J0POB’s,
Oe3mekn Ta MPaBOCYAIs, UL 3amoOiraHHS Ta pearyBaHHA Ha PH3HKH,
OB ’s13aHi 3 BIPOTIAHICTIO MOPYIIECHHA TpaB AiTed. YKpaiHa 3apa3 Mae BCi
maHcu CcQOpMyBaTH €IUHY, LUTICHY €(EeKTHBHY Jep)KaBHY CIMEHHY
MOJITUKY 3 CHUCTEMOIO 3aXHCTy IpaB IUTHHH 3aBJASKA CHOTOAHILIHIN
MOTYXHIH MDKHapoAHIM MIATPUMIN, HampanbOBaHUM JO BIHHH Ji€BUM
NPaKTHKaM MiATPUMKH JiTeH Ta ciMeH, skl MOXYyThb OyTH IOLIMpEHi, 3a
HasBHOCTI MMOCJIIAOBHOI MOJITHYHOT BOJII.

Jlireparypa:

1. IuTHHCTBO TIiJ MPHLIJIOM: TpaBa AWTHHH B YMOBax 30pOHHHX
KoH(TIKTIB Ha cxonl Ykpainu. 3a pem.A. Il. Bymenka. Ykpaincpka
I'enbcincbka cminka 3 npas jdroauan. Kuis: KUT, 2016. 82 c.

2. Jliti Ta 30poiiHi KOH(IIIKTH: HOpMaTUBHO-TIpaBoBa 06a3za. URL: https://
warchildhood.org/ ua/children-and-armed-conflict-legal-framework/

3. Ixyran B.O. [Ipobnemu 3aXuCTy mpaB AiTeH IiJ 9Yac BOEHHHX Iiif B
VYxpaini./ FOpunmaanii HaykoBuit xypHai. 2022. Ne 8. C. 63-67.

4. Tlpo BHeceHHS 3MiH 10 neskux mocraHoB Kabinery MiHicTpiB
VYkpaiHu o0 3aXKUCTy MpaB IiTel Ha Nepio HaA3BUYaHOTO 200 BOEHHOTO
crany : [locranoBa Kabinery MinictpiB Ykpainu Big 22 6epesns 2022 poky
Ne 349, URL:https:// zakon. rada.gov.ua/laws/show/349-2022-%D0%BF#

5. CRC/C/UKR/CO/5-6. URL: https://tbinternet.ohchr.org/ layouts/15/
TreatyBodyExternal/TBSearch.aspx?Lang=en&TreatylD=5&DocTypelD=
5&ctl00_ PlaceHolderMain_radResultsGridChangePage=5.

6. IIpo yrBopenns KoopamHanifiHoro mrady 3 NHTaHb 3aXHCTy IIpaB
JUTHHU B yMOBaX BOEHHOTO cTaHy: [locTraHoBa Kabinery MinicTpiB Ykpainu
Bim 17 Oepe3ns 2022 poxy Ne 302.URL: https://zakon.rada.gov.ua/laws/
card/302-2022— .

7. Ilpo 3arBepmxennst [lonoxkenus npo KoHcynbraniiHuii UeHTp
YnoBHOBaxkeHoro BepxoBHoi Panu Ykpainu 3 npas monunu: Hakas Big 4
ceprust 2022 poky Ne 43.15/22. URL:https://ips.ligazakon.net/document/
MUS37433.

8. B YkpaiHi 3amparroBaB moptan po3mryky miteii «litu BiitHm». URL:
https: // suspilne.media/266526-v-ukraini-zapracuvav-portal-rozsuku-ditej-
diti-vijni/

9. KpuminaneHuii  konmekc  Ykpainum: 3akoH  Ykpainum. URL:
https://zakon.rada. gov.ua/laws/show/2341-14#Text

88



DOl

FREEDOM OF WILL AS A REFLECTION
OF CONSTITUTIONAL HUMAN RIGHTS

CBOBOJA BOJII SIK BIJOBPAKEHHS
KOHCTUTYIINHUX ITPAB JIIOJJUHA

Savchenko V. O. Casuenko B. O.

PhD in Law, Associate Professor, KAHOUOQm 10pUOUHHUX HAYK, OOYEHM,
Research Fellow HAYKOBUU CNi6pOGIMHUK
University of Oxford Oxcghopocviuti ynisepcumem
Oxford, United Kingdom; M. Oxegpopo, Benuxa Bpumarnis;
Associate Professor of the Department ooyenm Kagpeopu yusiibHO-NPABOGUX
of Civil Law Disciplines oucyunuin
V.N. Karazin Kharkiv National Xapkiscvruil nayionanvnuil

University yuigepcumem imeni B. H. Kapasina
Kharkiv, Ukraine M. Xapkie, Ykpaina

KoncturyuiiiHi npaBa MoauHE € (yHIAMEHTOM CYCIiIBHO-TIPAaBOBOTO
YCTpOIO, caMe BOHM BiJOOpakaroTh MapajurMy po3BUTKY raiy3eil mpasa Ta
BU3HAYAIOTh MOJITHYHY Ta IOPUAWYHY NpHUpORy nAepxkaBu. KoHcTHTyIl
PI3HMX KpaiHH TO-pi3HOMY BifOOpaXkaloTh MpaBa JIIAWHH, ajie 3arajibHOI0
KOHCTAHTOIO JUIsl JIEMOKPAaTHYHHX JIEPXKaB € MPOTOJIOMIECHHS MEeBHUX
HEMOPYIIHUX MOKJIMBOCTEH SIK OCHOBH IpaBoOBOi iepxkasu. B Koncrurymisix
npaBa JIIOJUHU MOXYTh OyTH JETajJbHO pErjaMeHTOBaHI (HANPHKIAA, Y
€BPONCHCHKAX KpaiHax), a00 TPOTrOoJOMIeHI IMIme iX 3aranbHi imel
(Korctutymist CIIA). Tlpore, Bci KOHCTHTYWiWHI TmpaBa 00’€IHYe
OCHOBOIIOJIOKHA 1/1€s1 CBOOOIM BOJII.

CBobopma BOJi — IIe MOKJIMBICTH YCBIIOMJICHO, BUIBHO Ta CaMOCTiHHO
NpuiiMaTH Ta peaji30oByBaTH DILIEHHS, PO3MOPSIKATUCS CYO €KTHBHHUMH
npaBaMd Ta BHUKOHYBAaTH OOOB’S3KM B MeXaX BH3HAYCHUX 3aKOHOM.
O6paBH1H TNPUPOJIHO-NIPABOBY MOJEINb, YKpaiHa 3a1<pim/ma y KOHCTHTyui'l'
OCHOBHI IpaBa JIIOJMHH, sIKi IPYHTYIOThCA Ha ii cBoGoni Bomi. Llst ixes
TIPOJIOBKY €ThCS i B IHIMX rajysax mpasa. 30erMa B 1Y YKpa1HI/1
BU3HAYCHI OCOOMCTI HEMaHHOBI INpaBa, SKi MOAUIAIOTHCS Ha JBI IpYIH:
1) ocobucti HeMaiHOBiI mpaBa sKi 3a0e3NeuyroTh MPHUPOJHE iCHYBaHHS
¢dismgHOl O0CcOOmM; 2) o0coOWMCTI HEeMaiHOBI TpaBax sKi 3a0e3MedyroTh
comianbHe OyTTa (izmuHOi ocoOm. IlimcraBoro ISl MOAUTY OCOOHMCTHX
HEMaWHOBHMX TIpaB Ha IIi J[BI TPYNM BHU3HAIOTHCA MOTPEOHM IIOAWHH, SKi
CYIPOBOKYIOTh 1i MpOTAroM Bchoro xurrs [1, €. 2]. Jlo ocoGucTHx
HEeMaifHOBHX ITPaB BIIHOCATH MPABO Ha UTTA, IPABO HA OXOPOHY 3[J0POB’s,
mpaBo Ha Oe3meyHe AJIs JKUTTS 1 370pOB’° Sl TOBKIJUISL, MIPABO HA CBOOOIY Ta
0coOHMCTY HEIOTOPKAaHHICTh, TPaBO Ha HEJOTOPKAHHICTH OCOOHMCTOrO i
CIMEHHOTO >HWTTS, NPaBO Ha MOBary 10 TiAHOCTI Ta 4YecCTi, IpaBO Ha
TAEMHMIIO JINCTYBaHHS, TeNeOHHUX pPO3MOB, Teierpadroi Ta iHIIOT
KOpECIIOH/ICHIIi{, MpaBO HAa HEAOTOPKAHHICTH XHTJIA, NPAaBO Ha BIIbHUH
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BHOIp MiCLst TIPOXKMBAHHSA Ta Ha CBOﬁOL[y TepecyBaHHs, MpaBo Ha cBoboy
JITepaTypHOi, Xy/0)KHBOI, HAyKOBOI 1 TEXHIYHOI TBOPYOCTI [2 cr. 270]. Sk
6a4uMo, L IIpaBa MOBHICTIO IPYHTYIOTBCS Ha iX KOHCTHTYLIHHUX aHAIOrax
Ta € BTUIGHHSAM CBOOOJM BOJI, IO OyJI0O JOBEJEHO HAaMU B IHIIHMX
JOCITIIKEHHSAX.

B mepury gepry cii 3a3Ha4UTH, IO MIPABO 1€ Mipa MOXKIIMBOI ITOBEIiHKH,
TOOTO 0coba caMOCTiifHO TmpHiiMae pilMIeHHS NP0 BHUKOPUCTAHHSA
MOXKJIMBOCTEH 3aIPOIIOHOBAaHMX AEPKaBOO. JIOTYHO MPHUITYCTHTH, IO came
cB00OMIa BOJII BUCTYIIA€ THM MEXaHI3MOM SKUH MPU3BOAWTH IO peamizariil
BJAaCHMX NpaB. B mpoTunexHOMYy BHNAAKy, MM Maid O KOHCTaTyBaTH
HasIBHICTh TPUMYCY, IO NMPOTHPIYMTH MPUPOII IpaB, sSKa 3aCHOBaHA Ha
JOOPOBUILHOCTI Ta CAMOCTIITHOCTI IPUUHSTTS PillICHb.

PosrnsHeMo nexinpka KOHCTHTYHIHHUX MPaB, SKi MOBHICTIO 3aCHOBAHI Ha
i1e1 cB0OOIHM BOJII.

KoxHa nrofMHa Mae IpaBO Ha BUIbHUI PO3BHTOK CBOEI 0COOMCTOCTI,
SIKILO NPH LbOMY HE MOPYLIYKOTECS [paBa i CBOOOAM IHIINX JIIOACH, Ta Ma€
00OB’SI3KM Tlepe/i CYCHIJIbCTBOM, B SIKOMY 3a0€3NedyeThcsi BUIBHHH 1
BCeOIUHMM pO3BUTOK ii ocoductocti [3, CT. 23]. [IpaBo Ha BiIBHUIT PO3BUTOK
CBOET OCOOMCTOCTI JOJATKOBO YTOYHSETHCS KPi3h MPABO HA IHTENEKTyaIbHY
i TBOpYY AIAJIBHICTh, IPABO Ha OCBITY Ta iHIII. 3a BJIACHOIO BOJICIO 0coba
NpUiMae pilleHHs PO CaMOBIOCKOHAICHHS, OTPUMAaHHS OCBITH, OOpaHHS
npogeciifHoro nuIAxy Tomo. MamnomiTHA ocoba pealizye Take IIpaBo
CaMOCTIHHO Ta 4Yepe3 3aKOHHUX IPEICTaBHHKIB. J[0 Mepiioro BHIAIKY
MO’KHa BiZTHECTH BUYMHEHHS [l 32 BIACHUM Oa)kaHHSM, HaIPHKJIal, TBOpYA
JisUTBHICTh, YUTAHHS KHUT, CIIUVIKYBaHHSA 3 NEBHUMHM JIFOIBMHU TowO. J[ms
peaiizaiiii MEBHUX EJIEMEHTIB I[Or0 MpaBa MAJOJITHSI ocoba moTpedye
y4acTi cBOIX mpejcTaBHUKIB. Hampukinan, ManomiTHs ocoba X04e BUBYATH
1HO3eMHY MOBY, aji¢ B Hel HE JIOCTATHIi PIBEHb A1€3aTHOCTI /IS YKJIaJaHHSI
BIIMOBITHUX TPAaBOYMHIB, TOMY JOTOBIp NP0 HAJaHHS OCBITHIX HOCIYT
(BimBimyBaHHS KypCiB iHO3€MHOT MOBH) YKJIAAKOTh 11 TIPEICTAaBHHUKH.

KoskHa srofiiHa Mae HEBiJ'€MHE MpaBo Ha XuTTs [3, CT. 27]. Ane 3a
BIIACHOIO BOJICIO 0CO0a MOXKE CKOITH caMOTyOCTBO SIK BiTMOBY BiJl peaji3arii
npaBa Ha JKUTTA.

KoxHoMy rapaHTyeThesi HemoTopKanHicTh xutTia [3, ¢T. 30]. Ocoba 3a
BJIACHOIO BOJICIO BUPIIIy€ KOTO BITyCKAaTH IO CBOTO XKHTJIA YM JIO 1HIIOTO
BOJIOJIIHHSL.

KoXHOMy rapaHTyeTbCsi TAEMHHILS JIMCTYyBaHHs, Tele(OHHUX PO3MOB,
tenerpadHoi Ta iHmoi kopecrnoHaeHmil [3, Ccr. 31]. PirieHHst npo po3KpUTTS
iH(popMalii npo 3a3HaueHi BUIM KOMYHIKaIlii JIFOJMHA NMPUHMaE 3a BIIACHOIO
BOJICIO.

HixTo He MoxXe 3a3HaBaTH BTPyYaHHs B HOTro ocoOHcTe 1 CiMEelHE KHUTTS
[3, cr. 32]. Mommpenns iHdopmamii mpo ocobHcTe i CiMEHHE XUTTA
BiIOyBa€THCS 3a 3T0JI0I0 HOCIA MIpaBa, 3a HOTO BOJIEIO.

KoxxHOoMy rapaHTyeThcsi cBOOOAA MeEpecyBaHHSA, BUTBHMI BHOIp MicId
MPOKUBAHHS, MPABO BIJIHO 3aJIMIIATH TepUTOpito Ykpainu [3, ct. 33]. JIroauna
CaMOCTIHO NpUHAMAE pillIeHHs PO MicCIie CBOTO repedyBaHHs Ta HOTo 3MiHYy.
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KoxHOMY rapaHTy€eTbCsl IpaBO Ha CBOOOMY JyMKH i CJIOBa, HA BiIbHE
BUPaXXCHHS CBOIX MOTJIAIB i mepekoHaHb [3, CT. 34]. 3a BmacHuM BHGOpOM
0coba MOKe pealli3oBYBaTH II€ MPABO Y CBOI CBiOMOCTI (CBOOOAA TYMKH)
abo HajaBaTH HOMY 30BHILIHIH TNPOSB IUIAXOM BUIBHOTO 30MpaHHS,
30epiraHHsa, BUKOPHUCTAHHS 1 mommpeHHs iH(popmarii. Pesymprari 1mporo
mpaBa MOXXYTh pEaNi30ByBaTHCh 1 IHINI IpaBa, Ha NPHUKIAL, IPaBO Ha
IHTEeNIeKTyaJIbHy Ta TBOPYY HisUIbHICTH, IO NPHU3BEAE NO BUHUKHEHHS IPaB
IHTENEKTyaIbHOI BIACHOCTI.

Kosxen mae npaBo Ha cBoOOAy cBiTOrIAMY 1 BipocnoBimanus [3, ct. 35].
3BHYall 3yMOBIIIOE, IO NPUHAICKHICTh JUTHHU JIO PENirii BiOyBaeThCs 3a
pilIeHHsM 11 3aKOHHMX NPEICTaBHUKIB (HANPHKJIIA, XpEIIeHHs Bi10yBa€eThCs
0e3 3roxu qUTHHM). B IbOMy BHIIa/IKy BiOYBa€ThCS TOEJHAHHS OOMEKEHHS
cB0OOIM BOJII Ta BUMHECHHS il B iHTepecax OUTHHM ii mpenctaBHUKOM. Lle
NHUTAaHHA AUCKYCilHe, ajle B KOHTEKCTI JOCIIKyBaHOI TeMHU 3a3HAYMMO, L0
KOHCTHUTYIIiITHE TIpaBO MOXe OyTH pealizoBaHe 3a Oa)KaHHAM 0COOH Mi3HiIe.
To6T0, 32 BIaCHOIO BOJICIO 0cO0a MOKE 3MIHUTH BipOCTIOBiTaHHA. B 1iei xe
4ac, mpaBo Ha cBoboxy CBiTormmy MOYKHA BH3HATHU MPOJOBXKEHHSIM IpaBa
Ha BUIBHMH DO3BUTOK CBOEI OCOOMCTOCTI, ajuke came OTPMMaHHsS HOBHX
3HAHb Ta J0CBi/y PU3BOIUTD 10 (bopMyBaHH;[ CBITOIJISY.

KoskeH Mae mpaBo BOJIOJITH, KOPUCTYBATHCS 1 POMOPSIHKATHCS CBOEIO
BJIACHICTIO, pE3yJbTaTaMH CBO€I IHTEIEKTyallbHOI, TBOPYOi IiSUIHOCTI
[3, cr. 41]. TIpaBo BIACHOCTI 3aBK/AU BUHUKAE SIK HACHIJOK MPOSBY CBOOOAN
BOJI, 30KpeMa, NUIIXOM YKJIQJAHHS JOTOBOPY a00 HPHHHATTSA CHAILIMHH.
IcToTHOIO YMOBOIO LHMX TIPABOBITHOCHH € JOOpOBUMBHICTE. OO0’ €KkTH
IHTENEKTYaTbHOI BIACHOCTI MOXKYTh BUHHKATH O€3 MPOsBY CBOOOIM BOIIi,
KOJIM BOHHU CTBOPIOIOTHCS B CTaHi ci’siHiHHS a0o He cBimomo. [Ipore mus
BIZIYYKyBaHHSI 0COOMCTUX MailHOBHX MNpaB iHTEIEKTYaJbHOI BJIIACHOCTI 200
OTpPHUMAaHHS CBiJIONITBA YM TIATEHTA, NMPOSB CBOOOJM BOJI € 00OB’S3KOBOIO
BUMOTOH0.

KoyxeH Mae mpaBo Ha OXOPOHY 3JJ0pOB’sI, MEIMYHY JIOTIOMOT'Y Ta MEIMYHE
crpaxyBanHs [3, ct. 49]. CB0OO/a BOJII € TOJOBHOK YMOBOIO JUISl HAIAHHS
moiH(OpMOBaHOI 3roy MAalli€eHTa, 0e3 AKOI HaZaHHSA MEIUYHOI JOIOMOTH
MO>KJIUBE JIUIIE B 0OMEKEHHX BHUIAIKaX.

B ninomy, pearnizauis Oyb SIKOTo rpasa MoB’si3aHa 31 cBo6o 1010 Boui. e
OOIPYHTOBYETBCSI CYTHICTIO TIpaBa 5i BapiaHTy IIOBEAIHKH 3 3a00pOHOI0
NPUMYCY, Ta YTOUHSIOTHCS 3MICTOM KOHKPETHOro IpaBa. B okpemux
BUIaJKax, cBo0OJa Boyli Moxe OyTu oOMmexeHa abo He BiirpaBatume
NPUHIUIIOBOTO  3HAYCHHA (HANpPUKIAl, NPUMYCOBa  TOCIITaNi3amis,
KoH(icKauis MaifHa Tomo). Lle 3yMOBIIOE NOLIIBHICTS OLIBII JETaBHOTO
JIOCJIIPKEHHS 3HaUYSHHS CBOOOIM BOJIi JUIsl KOSKHOTO KOHCTHUTYLIIIHOTO ITpaBa
JIFOJTUHU.
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Crarreto 53 Koncrutyii YkpaiHu BCTaHOBIICHO, IO KOXKEH Ma€ IPaBO
Ha ocBity. Ha HMHIIIHIN 9ac JOCHIXKEHHs Ta BUBUEHHS ICTOPIi PO3BUTKY
BHIIIOT OCBITH B KpaiHax llenTpanbHoi A3ii B mocTpaasHChKHil mepion (Ha
npuknani Kuprmscrany, Kasaxcrany, Tamkukucrany, TypkmeHictany Ta
VY3bekucrtany) — 1e OXWH 13 3aco0iB IMOJANBIIOTO BIOCKOHAJICHHS
YKpaiHCHKOI CHCTEMH BHUINOI OCBITH Ta HAYKH.

3 icTopu4HOI TOYKH 30py, OCHOBHI HAIpsIMH PO3BHTKY BHIIOi OCBITH
kpain LleHTpanbHOi A3ii B cyuyacHWi (TTOCTpasTHCHKHUIA) TEpioJ LIJIKOM
BIiANOBIAAIOTH, BITUM3HSAHIA OCBITHIH MOJITHII, CBIAYEHHSIM YOr0 CTaId
3aKOHOJIaBUl aKTH, Ha PIBHI SIKMX 3a(iKCOBAaHO IparHEHHS BXOJUKEHHS
€BPOIIEICHKOT0 OCBITHHOTO IPOCTOPY.
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ITicns 3m00yTTst HesanmexkHocTi Kaszaxcran, Typkmenicran, Kupruscras,
TamkukucTaH Ta Y30€KHCTaH pPO3MOYAIM CAMOCTIHHHN IIUIIX PO3BHUTKY
OCBITHIX CHCTEM, IIPOTE JI0Ci 30epiraroTh icTOpHYHI Ta IIeMiHHI Tpagurii [1].

Kpainm, sxi 3Ha4HO BIAPI3HAIOTECS 3a pIBHEM CHCTEM OCBITH —
Kuprmscran Ta Typxmenictan. Y Kuprumscrani posramyxeHa cucTeMa
B3a€MO/Ii1 13 3apyOKHAMH OCBITHIMH IIEHTPAaMH Ta MPOrpaMaMHu (TaKUMU SIK
«Temnycy, «Epasmyc MyHnayc»), a Takok Ipo BKIOUeHHS y bonoHchkuit
npouec. Cutyanis B TypkMmMeHiCTaHi TpsMO TNPOTHJIEKHA, TPHUBAIICTH
3100y TTsl BUILIOT OCBITH CKOPOTHJIACS 3 5 POKIB /10 2 (1€ /jBa pOKHM 3aiimMara
NpaKTHKa), (akTUYHO Oyna BIJICYTHS MOJJIMBICTE BHOOpY, akaaeMiuHa
cBoOOMa cyTTEBO OOMEKyBanacs [2].

Jns Oinpmiocti kpain LlenTpanbHoi A3il XapakTepHOIO € JOCHTH
HEe3BUYHO BHOYIOBaHa cucTeMa ocBiTH. Tak, y Kupruscrani, ne BiAmoBigHO
1o 3akony «IIpo ocBiTy» [3] peamni3yroTbcs 3araibHi (OCHOBHI Ta T0IaTKOBI)
Ta mpodeciitHi (OCHOBHI Ta JOJATKOBI) OCBITHI MpOTpaMHM, a BHIIA OCBiTa
BH3HAUYCHA OJHUM i3 eNeMeHTIB mpodeciitaux mporpam (ctT. 11). Cxoxe
Oauumo y cucteMi ocBitH Tamkukucranmy (ct. 10, ctr. 19) [5] Ta
Typxwmenicrany (ct. 8) [7].

Hactynuum kpokoM B icTopii pO3BHTKY BHINOI OCBITM B KpaiHax
HentpampHoi A3sii crana auBepcudikamis ¢iHaHCYBaHHS. 30KpeMa,
JIep)KaBHI  3aKJIad  OCBITH, SKi paHime QiHaHCYBaJHCs BUKIIOYHO
JIepKaBoro, 3100yJIH [MPABO HABYATH CTYICHTIB HAa KOHTPAKTHii 0cHOBI. Tak,
y AepkaBHuX Buliax Kazaxcrany ta Kupruscrany 4uMcenbHICTh CTYIEHTIB-
KOHTPAaKTHHKIB CTaHOBHTh ToHan 70 % Big 3araJibHOi YHCEIBHOCTI.
[To3uTHBHOIO CTaOUTHHICTIO BUPI3HIETHCS 1 TMONITHKAa TaKUKUCTaHY B
3a3HauyeHOMy Hampsmi. B VY30ekucrtaHi gepKaBHMM — yCTaHOBaM
JTO3BOJSIETBCS  TIPOTIOHYBATH IUIATHI MICIf, IO KUIBKICHO JOPiBHIOE
YHCEJILHOCTI CTYAEHTIB, $KI HAaBYalOTbCS 33 pPaxyHOK JIep)KaBHOTO
(inancyBaHHsA. BoaHouwac cramM JOCTYIHHMH CTYAEHTCHKI IO3HKH,
CTHUIEHIT, TPAHTH Ta CIIOHCOPCHKI MOMKITHBOCTI.

OxHuM 13 KJIIOYOBUX  HampsiMiB  pedopM  CTalO  Y3TOKEHHS
HalliOHAILHUX Ta MDKHAPOJHHUX OCBITHIX CTaHIAPTIB 1 TYT OPIEHTHPOM MJIsI
kpain LlentpanbHoi A3ii craB BonoHchkuii nporec. bonoHcbka nexnaparis
MICTHTB IIICTh KJIFOUYOBHUX MMOJIOKEHB: TBOPIBHEBA MiArOTOBKA (OakagaBpaT —
MaricTparypa); HIPUUHATTSA CUCTEMH MTOPIBHSHHUX CTYIICHIB,;
3aIpOBa/PKEHHSI  €BPONEWCHKOI  CHCTEMM  HepepeecTpanii  OJUHHIb
KPEIUTOCIPOMOIKHOCTI; PO3BHTOK MOOUTBHOCTI CTYJIICHTIB, BUKJIAIadiB Ta
BCTAaHOBJIGHHS  CTaHJAapTiB  TPaHCHAIIOHAJIBbHOI  OCBITH;  pO3pO0OKa
MOPIBHSHHUX KpPUTEPiiB Ta METONOJOTIH SKOCTi; CHIBPOOITHHITBO Yy
PO3po01i HaBYAILHUX IUIAHIB, CXEM MOOUIFHOCTI Ta CHIBHUX HaBYAJILHUX
nporpam, NPaKTUYHUX 3aHSATh Ta HAYKOBHUX JJOCIIIXKEHb.
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Ha croromni Kazaxcran € kpainoro llentpanpHoi A3ii, sika mianucana
Bomonceky nexmapanito [2]. JlosmpHMME g0 bBomoHchkoi cuctemu €
Kupruzcran Tta TamkukucTaH, 3alo3WYylOdud OKpeMi 11 eJleMeHTH.
TamKuKUCTaH HaBITH IUIAaHYBaB 3aBEPIINTH TIepeXil Ha MOJEIb OCBITH
BignoBigHO 1Mo bomoHcekoi nexmapanii mo 2020 poky, mo 3adikcoBaHO B
HamionaneHiit crparerii po3Butky ocBitr 10 2020 poky. [I{ogo aBopiBHEBOI
Mojeni HaBuaHHs (0OakamaBp — Maricrp), TO BapTO MiAKPECIHUTH, IO B
Kazaxcrani, Kwupruscrani, Tamxukucrani Tta TypkMeHictani HoBa
CTYIHEBICTh BHIIOi OCBITH ICHye NapajelbHO 31 CTapol MOJAEILIIO
MiATOTOBKHU (PaxiBIiB.

[lpukmerHO, IO HaBiTH B OCTaHHIM penakiii 3akoHy Kupruspkoi
Pecniy6mikn «IIpo ocBity» 2021 poky Bu3Ha4eHO, IO BHIIa npodeciiiHa
OCBiTa BKJIFOUAE IIATOTOBKY Ta MEPEMiATOTOBKY OaKajaBpiB, CIICIIaNIiCTIB
Ta MaricTpiB» (cT. 22) [3], SK CBiAYCHHS NO€NHAHHS HAILlIOHATHHHAX Ta
MDKHApOIHHUX Tpagulliif, 1m0 30epirimocss TakoXK Yy TaKHAIBKOMY
3aKOHOJIaBCTBI.

Jemo iHmMM nuiixoM mimoB TypKMEHICTaH, A€ MPOTATOM TPHBAIOTO
Jacy iCHyBaJa OJHOCTYIICHEBA CHCTEMa BHUIOI OCBITH (10 Iependayaia 1Ba
POKH KypcOBOi Ta JBa POKHM HPAKTHYHOI MiATOTOBKH), a Mi3Hime OyIo
MOBEPHYTO CTapy I SITUPIYHY Mojeinb. LlikaBo, 10 HEOOXiJAHOK YMOBOIO
BCTYIY JI0 3aKJIa1y BUILOi OCBITH 3JIUIIAETHCS HASIBHICTD JIBOPIYHOTO CTAXKY
po0OTH Ta H0T0 BiAMOBIHICTH OOPAHOMY HAIPSMY HiIrOTOBKH [7].

€Bporeiicbka kpeautHo-Tpancepra cucrema (European Credit Transfer
System (mani — ECTS) — ne cucrema, sika po3poOieHa Juis 3abe3rnedeHHs
€IMHOTO 3arajlbHOEBPOIEHCHKOTO MiJXO0Y A0 OLHIOBAHHS Ta MOPIBHAHHA
HaBYAJIbHUX JOCATHEHb CTYJEHTIB, IO HABYAIOTHCS B PI3HUX BHIIUX
HaBYAJIbHUX 3aKJaJ1ax, Ta iXHPOI'0 aKaJeMIiYHOTO BU3HAHHS.

I{ono 3acrocyBanns kpeautHoi cucreMu ECTS Ta nonatky 1o 1umiomy
€BPONEHCHKOTO 3pa3ka B KpaiHax LleHTpampHOT A3il B TOCTpaAsSHCHKUI
epioj1, BapTo 3rafarty, mo B Kaszaxcrani Ta Y36ekucrani 0yyio po3pooieHo
BJIACHI cucTeMu TpaHchepy omiHok. Y Kupruscrasi x JOHHHI 3aIHITAETHCS
Oarato 3aKjaliB BHIINOi OCBITH, SKi BHKOPHCTOBYIOTh HE KpPEIWTHI, a
KOHTakTHI romuuu. Cxoka cuTyaiis ckiamacs B TypKMeHIiCTaHi e
3aCTOCOBYIOTh ~ CHUCTEMY  <«3aJiKOBUX OJMHHIB» (cT. 16 3axoHy
Typkmenicrany «IIpo ocity») [7].

BonHouac 3aknaan Bumoi ocitn Kasaxcrany ta Kupruscrany akTHBHO
PO3BHBAIOTH akajeMiuHy MoOimbHicTh. Hampuxman, Kasaxcran peanisye
JIep’KaBHY IIpOrpamy IIArOTOBKU KaJIpoBOTo pe3epBy «bomamaky», 3aBaskn
SIKIF IMOPIYHO 3a KOPJOH BUDKIDKAE OUIbIIE HIX TPU THCSYl MOJOIHMX
cTuneHmiaris [2].

OcHoBHI HampsaMu pedopmyBaHHS chepu BHUIIOI OCBITH KpaiH
LentpansHoi A3ii B OCHOBHOMY Bi/AIIOBiAlOTh OCHOBHHM YKPaiHCHKUM

94



HanpsiMam, TiATBEPHKSHHS Y0T0 3HAXO0IMMO Ha CTOPiHKaX 3aKOHIB Y KpaiHu
«IIpo ocity», «IIpo Bumy ocBity», CTparterii po3BUTKy BHIIOI OCBITH B
VYkpaini Ha 2021-2031 poxu.

B Vkpaini, sx 1 B Kasaxcrani ta Y30ekucrati, y cdepi BHIIOI OCBITH
nepeabadeHo BEPXOBCHCTBO MDKHApOZHOTO TIpaBa B pas3i  #Horo
HEBIAMOBIAHOCTI HamioHaIBbHOMY (CT. 2, 74 3akony «IIpo Bumty ocBiTy») [8].

Icropist Bummoi ocBitn B kpainax LleHTpansHOi A3il B mOCTpansHCHKUI
nepiof TMOCTIHHO pPO3BUBAETHCS, ajle OCHOBHI HANpsSMH ICTOPHYHHX
nepeTBopeHb cdepu BHUIIOI ocBiTH KpaiH LleHTpanbHoi A3ii wminkoM
BIJIMIOBIZIAIOTh BITYM3HAHIM OCBITHIM TOMITUIN, 30KpeMa Yy MparHeHHI
BXOJIXKEHHS JI0 CBITOBOTO, IIEPETyCiM €BPOIIEHCHKOT0, OCBITHROT'O IPOCTOPY.
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Ha BigMiHy Bij iHIIMX MOJIOHMX IHCTHUTYTIB, IHCTUTYT iH(pOpMaiHHUX
mpaB repedyBae y MOBONI BiTHOCHOMY CTaHI CTOCOBHO CBO€I IIPaBOBOT
npUpoOaHN, CyTHOCTI Ta KmacudikauiiHoi audepenuiamii. Moro 3HaueHus
MOJKE BHPaKATHCA B IMONBIHHIN PONi AJA TEMEPINIHBOTO CYCIIBCTBA: 3
0oHOTO OOKY — Y 3B’s3KY 3 iH(OpMAIIfHUMH 3arpo3aMu, iH(QopMaIiifHOO
ONOKAOI0 Ta TPOMAraHAOK OXOpPOHA Ta 3aXWCT iH(GOpPMAIHUX IpaB
JIONVHM Ta T'POMAJSHHHA MAlOTh MEPUIOPAIHY aKTyaJbHICTb, 3 IHIIOTO —
300y Ha  MAQJOJOCHIDKEHICTH Ta  MarepialbHO-€KOHOMIYHUMU
HerapaszjaMH HUHIIIHIX CyCIUIbHUX YMOB 3’SICYyBaHHS BHYTPILIHBOTO 3MICTY
iHpopmaniiHUX TpaB BiAcTymae Ha Japyruii 1waH. [Ipore He Bapro
HEJIOOIIIHIOBATH 30BHILIHI 3arpo3d B iHPOpMAliiHOMY CEpeAOBHILi, TOMY
CJIiJI TIPOJIOBXKYBATH JOCII/PKEHHS IHCTUTYTY iHQOpMaLiiHUX MpaB y Horo
CHEKTPaJbHOMY BUSIBI.

IHCTHTYT iHpOpPMALIHHUX TpaB Mae OaBHIO icTOpito. 3maBaiocs O,
CcydJacHa TePMIHOJIOTIs («iH(POPMAILIisD») MiIKPECIIOE HOBITHICTh, MOJCPHICT
iHpopmaniitaux mpas. [Ipore me mamexo He Tak. OKpeMi acleKTH MPOsSBY
iHpOpMamiiHUX TpaB CIHOCTepiraloThess me B (OCHOBHOMY 3aKOHI
CamocriitHoi Ykpainu 1905 poxy. Jlami — Mu 3HAXOAWMO 3aKpilICHHS
JesikuX iHpopMariifHuX npa Ha piBHI Koncturymii 1918, 1919, 1937 poxkis.
Ie s;BHO TIOKa3y€e HA BaXKIMBICTh HOPMATHBHOTO BPETYJIIOBaHHA (xo4ua O Ha
TEOPETUYHOMY piBHi) BHHHKAIOUUX iH(OpMAIiMHUX BiIHOCHH, a OTXE, Ha
moTpely 3aXuCcTy i OXOPOHH iHQOPMAIIfHUX TPaB.

@®opmar IHCTUTYTY iHQOPMAIifHMX NpaB 3HAYHO PO3IIUPIOETHCS 3
MIPOTOJIOIICHHSIM HE3aJeKHOCTI YKpaiHH, 3 BHPOOJIEHHSIM HAaILliOHAJIBHOT
HOPMaTHBHO-TIPaBOBOi 0a3u, 3 PO3BUTKOM BITYHM3HSHOTO iH(pOpMauiifHOTO
3aKOHOJIaBCTBA. Y>K€ MO)KHA T'OBOPHUTH NPO AWU(EpEHLIiHI po3raryKeHHs
iHpopmaniitHux mpaB. CHpHUAIOTH MpPOLECY IOPUANYHOTO O(OPMIICHHS
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iHQopMamifHUX TpaB HE TUIBKH TOCTIHHUH CTPIMKHA PO3BHUTOK
iHpOpMamiHHOTO CyCHiIbCTBA Ta BHHUKHEHHS HEBIOMHX paHime
iHpopMamiiHUX BITHOCHH, aje W TOCTiHHa IX TpaHCopMamis Ta
HOpMaTHBHA OOIPYHTOBAaHICTh Ha MDKHApOJHOMY piBHI. YKpaiHCBKUH
3aKOHOJaBeIb Yy CBOIM [iSUTBHOCTI IIOCTIHHO MOXXE 3HAHOMHUTHCS 3
MDKHApOIHUMH HOPMAaTHBHO-TIPABOBHMHU AaKTaMH, SKi PpETIIaMEHTYIOTbh
BCTAHOBJIGHHS Ta peaiizauilo iHGopMalilHUX TIpaB; BUHECTH Te, IO
MiAXOMUTH JUI1 BITHOCHMH B HAIIii JepXaBi, JOOMPAIFOBATH, 3MIHHTH,
nopiBasTH. Le Benukuii 6a30Buii 1OCBi. AJie i 32 TAKUX 00CTaBUH, TOTPIOHO
BKpali 00Epe)KHO BBOJWTH B HAILllOHAJIbHE IIPaBOBE II0J€ IMEBHI
iHpopMauiiHO-ipaBoBi HOpMH. [lounMHaIOYM 3 TOHATTS, 3aKiHYYHOUYH
ki1acudikaniero iHpopmaniiHux npas. Ili3Hime — 3 MOXIHMBOCTSIMHU iX
peammizanii, 3aXHCTOM Ta OXOpOHOK. Tak, HaBiTh TEPMiH «iH(pOpMaIiiHI
npaBa» y MDKHAPOAHOMY 3aKOHOJABCTBI MOXKE HE 3By4YaTH aHAJIOTIYHO /10
HAIIOTO CHPUHHATTS, a 3aKpIIUTIOBATHCS B JOKYMEHTaX SIK IIEBHa CBOOO/A,
YH IIEBHE NTPABO.

CchopmymoBati nediHimiro iHCTHTYTY iHGOpPMAIIHHUX MpaB MOXKHA
HACTYITHAM YHHOM.

IactutytT iHQoOpMaUifiHMX TpaB — Le CHUCTEMHAa CYKYITHICTb
3arajJbHOOOB’SI3KOBHX ~ IIPaBWJI  TIOBEIIHKH, BCTaHOBJICHUX  abo
CaHKLIIOHOBaHMX JIEPKaBOIO, sIKI PEryJrorTh iH(OpMaLiiiHi mpaBa ocoowu,
IPyIH 0Ci0, CyCIiNbCTBA.

Sk MoxeMo criocTepiraty, 10 iHCTUTYTY iH(GOpMaLiiiHUX MpaB BXOIAThH
JIMIIe Ti paBmiIa (HOPMH), SIKi yCTaHOBJICHI Aep)KaBoro. SIKIIO JiesiKe mpago,
AK€ HOCUTHh I1H(QOPMALIHHO-IPaBOBY TPUPONY, HE 3aKPIILIIOETBCI Y
BU3HAYCHOMY JIEPKaBOIO MOPS/IKY, TO TaKe IPaBO HE MOXKHA BBAYKATH TaKHM,
10 BXOJAWTH II0 IHCTHTYTY iH(pOpMaIiitHuX mpaB. HaBiTh SIKIIO BiIHOCHHHI
MaroTh Micle, 1 iX He 3aKpilyIeHHsS HOCHTh THMYACOBHH XapakTep y CHIIy
CBOET MOZIEPHOCTI, BCE O/IHO NEBHE «IPABO» HE MA€ BXOJIUTH IO IHCTUTYTY
iHpopManuiiHuX npas. JIuiie 32 yMOBH HOPMAaTHBHOTO 3a0e31eueHHsI, MOXKHA
TOBOPHTH MPO iCHYBaHHS TOT'O YM 1HIIOTO iH(opMaLiiHOTO mpasa.

VY cBow uepry, iHpopMariiiHi mpaBa — 11 CBOEPIIHI MOXKIHBOCTI 0CO0H,
IpyIH 0cid, CyCHiibCTBA 00 peaizalii iHpopMaiiHIX moTped.

He 3Baxarounm Ha Te, 1o iHpoOpMaliliHI mpaBa € OIHUMH 3
«HaWMOJIOAIINX» B CHCTEMI BITIM3HSIHHX MPaB Ta JOCIIIKEHHS iX IMPaBoBO1
CYTHOCTI 3HaXOJIHUTHCS Ha IOYAaTKOBOMY erami (i caMe He 4epe3 MEHIy
3HAYYyLIICTh MOPIBHAHO 3 IHIIMMM TIpaBaMH, a y 3B’S3Ky 3 Opakom
HEOOX1THOTO JIOCHIJTHUKaM 4acy JUIsi BUBUYCHHS [[bOI'O HOBOTO B IIPABOBOMY
MOJI IHCTUTYTY; OO0 aKTyaJbHOCTI BUBYEHHI Ta MOJaIbII0i HOPMAaTHBHOL
periaMenTanii, To ii He Mae MOTPeOM TOBOAWTH — BApTO MOJUBHUTHUCS Ha
CcydacHi peanii MOJITHYHOI cUTyallii B YKpaiHi), JuQepeHiiiny CKIajgoBy
iHpopMamiHHUX TpaB B 3arajlbHUX pHcax y)ke MOXHa nepexbauntu. Tyt
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BapTO TOBOPHUTH IPO MO iHPOPMAIiHHUX IpaB 3a KPUTEPIIMH PiBHS
HOPMAaTHBHO-TIPABOBOTO  PEryJIOBAaHHS, BHIOM HOPMAaTHBHO-IIPABOBOTO
JDKepera, CTYTeHs MOMIMPEHOCT] Ha Cy0’ €KTiB IPaBOBITHOCHH.

3HauymuM, Ha Hall MOTJIAN, MOXKE CTaTH KPHUTepid Koja BIUIMBY Ha
Ccy0’eKTiB CyCHIITPHUX BiJHOCHH. Y TakOMYy BHUIAOKy BHOKPEMITIOIOTHCS
iHMBiqyanpHi iHQOpMaIIiiiHi MpaBa — IpaBa, sKi CTOCYIOTBCSA OKpeMoi ocodun
(mpaBo Ha iH(OpMalLil0 TPO CTAaH BIACHOTO 3JI0pPOB’S, MpPaBO Ha
CHPOCTYBaHHS HeloCTOBIpHOI iH(opManii mpo cede y CyJoBOMY MOPSAKY),
KOJICKTHMBHI iH(OpMaliifHi mpaBa — 10 rpynu ocié (IIpaBo Ha BiIKPUTY
HAyKOBO-TEXHIYHY iH(pOpMaIil0, TMpaBo TNPOPCHIIOK  OTPHUMYBATH
iHpOpMaIlif0 TPO pe3yJbTaTH TOCHOAAPCHKOI MAiSUIBHOCTI MiANPUEMCTB),
3arajpHi iH($OpMaliiiHi paBa — 10 OUTBIIOI KUIBKOCTI NMPOXKUBAIOYUX HA
TepuTopii aepxasu 0cid (TIpaBo Ha CBOOOY CIIOBA, MIPABO BLIEHOTO TOCTYITY
10 iHpOopMaii Ipo cTaH JOBKIIIIS).

Takxum 4rHOM, BHYTPIIIHI ITiJBAIMHH IOPUINIHOTO iICHYBaHHS IHCTUTYTY
iHpopManiiHNX TpaB € JOBOJI CKIaJHAMH. BOHH mMOTpeOyrOTH CBOTO
MOAAIBIIOr0 BUBYCHHS SK B TEOPSTUYHOMY, TaK i MPUKJIATHOMY 3HA4YEHHI,
aJKe He MOXIMBO NOOYIyBaTH IEMOKPATHYHE CYCIUIBCTBO 3 LIMPOKHM
NpaBOBUM I0jJeM 0e3 HAyKOBOTO apryMEHTYBaHHs Ta 3a0e3ledeHHs
HOPMaTHBHO-TIPABOBOT'O PETYJIFOBaHHS iIHPOPMAIIHHUX MPaB.
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KpunroBamora po3BUBAETHCSA IIBHAKO 1 IIMPOKO. YKpaiHa Mocigae
YiJIbHE MiCIe 32 KUIBKICTIO KOPHCTYBauiB KPUITOBAIIOT Yy CBIiTi, a Taki
¢daxropu, sk manngemis COVID-19 ta noBHomacmTabHa BifiHa Juie
CHPUSIIOTH TOIIMPEHHIO NMPAaKTUKH BUKOPHCTAHHS KPHUIITOBAMIOT. Bce me
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aKTyalli3ye THTaHHSA IPABOBOTO DETyJIOBAHHS BHKOPUCTAHHA BKa3aHOTO
(heHOMEHY.

3a KiJIbKa IHIB 10 TOBHOMACIITaOHOTO BTOPTHEHHS, y JoToMy 2022poKy,
BepxoBua Pama mpwmiiesia 3akon Vkpaiau «IIpo BipTyambHi aktuBm» [2].
HopmatuBHuit akT chopMyBaB IpaBOBE HOJIE PUHKY BipTyaJbHUX aKTHBIB — BiH
MICTHTh TIPaBOBHI CTaTyC, KIacu(iKaIlifo, mpaBa BIACHOCTI Ta iHII KIFOUOBI
topuanuHi nedininii. Kpim Toro, npuiHATHII 3aKOH afanTyBaB peKOMEHIALI
FATF crocoBHO (hiHAaHCOBOrO MOHITOPUHTY PUHKY BIPTyaJIbHUX aKTHUBIB.
l'o50BHOIO TIEpeBaroo MPUHHSTTS LLOTO 3aKOHYy € HOPMAaTHBHE BU3HAYCHHS
MPaBOBOI'0 CTaTyCy BIpTyaJbHHUX aKTHBIB, IO HAJJACTh 3MOT'y KOPUCTYBa4aM Ta
YYaCHMKaM pHUHKY OTpUMAaTd HAJICKHUH IOpUIMYHMNA 3axuct. Take
LEHTpaJIi30BaHe 3aKOHO/ABYE PEryJIIOBaHHS PHHKY BIpTyaJbHHX aKTHBIB €
HEOOXiTHIM KpOKOM [UIsi 3a0e3redeHHs (PiHAHCOBOI Oe3meKkd B JIeprkaBi,
3B@KAlOYM Ha IIMPOKI MOMJIMBOCTI BIIMMBAaHHSA JIOXOIB, OTPHMAaHHX
3JOYMHHAM TDBIXOM, (DiHAHCYBaHHS 3JI0YMHHOI [iSUTBHOCTI Ta  IHIIHX
MPOTUNPABHUX Ail, 10 OTPUMYIOTH Cy0’ €KTH BHKOPHCTAHHS TaKHX aKTHBIB.
Cy0’eKkTH KpHIITOBAIIOTHOTO PHHKY OTPUMYIOTh MOJXKJIMBICTH IIPABOBOTO
3aXHCTy BIPTyaJdbHUX aKTHBIB BiJ 3JIOBKMBaHb Ta IaXpaliCTBa, a HAsBHICTH
HOPM IIPAaBOBOTO DETYJIIOBaHHS IHOTO BHIY JISUIBHOCTI CTHMYJIIOBAaTHME
CyO’€KTIB ZI0 CTBOPSHHSI HOBOTO 1 PO3BHUTKY B)KE ICHYIOUOTO HiANPHEMHHIITBA B
cdepi BipTyabHUX akTHBIB [1].

AHaTi30BaHUi HaMH 3aKOH HE MICTHTh TEpPMIiHY KPHUIITOBAJIOTA,
HATOMICTh OIEPY€ MOHATTSAM BIPTYaJIBHOTO AaKTUBY, L0 SIBJISE COOOIO
«HEeMaTepiaipHe 07aro, mo € 00’€KTOM HUBUIBHHX TIpaB, Ma€ BapTICTh Ta
BHpaXXCHE CYKYIHICTIO JIaHUX B eJEeKTpoHHIH ¢opmi. IcHyBaHHS Ta
000pOTO3aTHICTh  BIPTYaJIbHOTO aKTHBY 3a0€3MEYYETHCS  CHCTEMOIO
3a0e3neueHHs 00OPOTY BIpTyalbHHX aKTHBIB. BipTyanbHuUil akTHB MoOXKe
MOCBiTYyBaTH MaWHOBI MpaBa, 30KpeMa IpaBa BUMOTH Ha IHIII 00 €KTH
uMBiIbHUX mpaB» [2]. Bkazanuii HOpMaTuBHHMI akT Habepe YUHHOCTI
YMHHOCTI 3 J{HS HaOpaHHS YMHHOCTI 3aKOHOM YKpaiHU IPO BHECEHHS 3MiH
no TlomaTkoBoro koaekcy YKpaiHM IIOJO0 OCOOJMBOCTEH OMOAATKYBaHHS
orepaliiii 3 BipTyaJbHUMH akTHBamHu [1].

€Bporneiicbkuii napnameHT HaBecHi 2023 poky CXBaJIMB MEpIi IpaBuia
€C 11010 BiICTEIKEHHSI IIEPEKa3iB KPUIITOAKTHBIB, 3aMI00IraHHs BiIMUBAHHIO
TPOIIeH, a TaKOXK 3arajbHi MpaBWiia HAMISALY Ta 3aXUCTy KimieHTiB [4]. Lle
MEPIIUH y CBITI KOMIUIEKCHHUH ITaKeT ITPaBHUII, CIIPSIMOBAHUX Ha PETYJIFOBAHHS
iHIyCTpii KpUNTOBaAIIOT. BKa3aHi HOpMU clIpsSIMOBaHI HA 3MEHIIIEHHSI pH3HKIB
JUISL CIIOXKMBAdiB, SIKi KyIylOTb KPWUITOAKTUBH Ta O3HAYaTHMYTh, MIO
MOCTAaYaJIbHUKK MOXYTh HECTH BIJNOBIJANBHICTE Yy pasi BTpaTu
KPHIITOAKTHBIB iHBeCTOPIB [3].

Hogi mpaBmia MaroTe Ha MeTi TapaHTyBaTH, IO KPUMOTOIEPEKasH, sK 1 y
BUMAAKy 3 OyIp-SIKOIO iHIIOIO (DIHAHCOBOIO OIepamieo, 3aBKIW MOKHA
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BIICT&XXWTH, a TIO3piIi TpaH3akiii 3a0iokyBaTh. Tak 3BaHEe «IPABUIIO
TOZIOPOXKEi», fKe BKE BUKOPHUCTOBYETHCS B TpaAWMiHHMX (iHaHCAX, Y
MaiiOyTHROMY OXOILTIOBATHME TIIEpeKa3W KPHUITOAKTHBIB. [HpopMamis mpo
JDKepeTio aKTHBY Ta Horo OeHedimiapa MOBHHHA OyIe «TIOIOPOXKYBATI Pa3oM
i3 TpaH3akIiero Ta 30epiratics 3 000X CTOpiH meperadi. 3aKOH TaKOXK
TIOMIMPIOBATUMETECS Ha TpaH3akiii Ha cyMy moHan 1000 €Bpo 3 Tak 3BaHHX
ramMaHIliB, PO3MIIIEHUX Ha CaMOMy XOCTi (aapeca raMaHIsl KpPHITOAKTUBIB
NPUBAaTHOTO KOPHCTYBauya), KOJM BOHHM B3Aa€EMOMIIOTH 13 TaMaHILIMH,
PO3MIIIEHUMH Tl KEPyBaHHSAM IOCTAYaJbHUKIB TOCITYr KPUNTOBAIIOTHHX
akTuBiB. [IpaBuna He 3acTOCOBYIOTBCS 1O IepekasiB MK ocobamu, sKi
3OIHACHIOIOTECS O€3 mocTaYalIbHUKA a00 MiXK [MOCTAaYaabHUKAMM, SIKi TIIOThH Bij
cBoro imMeHi. CrioxuBayi OyyTh Kpatie noiHpOpMOBaHi PO PU3UKH, BUTPATH
Ta IDIATeXi, TMOB’s3aHi 3 iX AisuTbHICTIO. KpiM TOro, HOBa 3aKOHOMaBYa Oaza
MATPIMYyBaTAME IIUJICHICT PUHKY Ta (PiHAHCOBY CTaOUTBHICTH IILIIXOM
PperyIOBaHHS MyOMiYHUX MPOIIO3UIIIH KPUIITOAKTHBIB [4].

KpiMm TOro, y3rojpkeHMH TEKCT HOBHX HOPM  pETYJIOBaHHS
KPHIITOBATIOTHOTO PUHKY MICTUTH 3aXO/H NMPOTH MaHIIMyTIOBAHHS PUHKOM 1
3armo0iraHHs BiAMHUBaHHIO TpolleH, (QpiHAHCYBaHHIO TEpPOpH3MY Ta IHIIIH
3M04MHHIA  misbHOCTI. lI[06  mpoTHCTOSATH  pH3MKaM  BiAMHUBaHHS
rpouieii, €Bponelicbke ynpaBiiHHs LIHHUX nanepiB i puHkiB (ESMA) mae
CTBOPUTH TIyONIYHHMH pEecTp Uil HEBIANOBIAHUX ITOCTAYAIbHHUKIB MOCIYT
KPHIITOAKTHBIB, SIKI NpaloTs y €Bponelicbkomy Coro3i 6e3 aBTopu3zarii
[4]. KpunrokomrmaHii MOBHHHI OYAyTh MiATPUMYBATH JOCTATHI PE3CPBH IS
3aJI0BOJICHHS 3alUTIB HAa BUKYII y pa3i MacoBOro 3HATTS komrTiB. KoMnanii,
SKi CTalOTh 3aHAATO BEJUKUMH, TaKOX MOXYTh OyTH OOMEKCHHMH
Tpan3akiisimu 10 200 MiTbiHoHIB €Bpo (220 MiNbHOHIB ToNapiB) Ha ACHB [4].

€Bporeiicbke yrpaBIiHHs IiHHUX TarepiB i puHkiB (ESMA) otpumae
MMOBHOBa)XGHHS  BTPYTHTHUCS 1  3a0OpoHHTH  a00  OOMEXHTH
KpHUIITOIUIAT(GOPMH, SKIIO OyJe BHSIBIEHO, IO BOHM HE 3aXMINAIOThH
HaJIe)KHUM YHHOM 1HBECTOpIB ab0 3arpoXyloTh MLIJTICHOCTI PUHKY 4YH
¢inaHcoBii cTabigpHOCTI [3].

3aKOH TaKOX BHpINIye MPOOJEMH 3 HABKOJHIIHIM CEPEIOBHUILEM,
MOB’S5I3aHI 3 KPHUITOBAIIOTOI, OCKUJIBKM KOMIAHIl 3MYILIEHI PO3KPHBATH
iH(opMallilo PO CIIOKMUBAHHS €HEPrii, 8 TAKOX BIJIMB LU(POBUX aKTHBIB HA
HaBKOJIUIITHE cepenosuie [3].

Takum umHOM, Oaummo, mo 3axkoH Ykpainm «IIpo BipTyanbHi aKTUBI
LIJIKOM BiJIIIOBiIa€ NPUIHATAM €BPOTICHCHKHIM ITapJIaMEHTOM HOBITHIM HOpMaMm
PETyJIIOBaHHS PHHKY KpHIITOBAJIOT, 30KpeMa, BKa3aHI HOPMATHBHI aKTH
CIpsSIMOBaHi, Hacamrepel, Ha OOpoTHOy 3 aHOHIMHICTIO KpPHNTOBAIIOTHHX
orieparlii Ta, SIK HaCIIiJIOK, 3 BIIMMBAHHSM TpoLIeH, (hiHAHCYBaHHSIM TEPOPU3MY
Ta iHImIi# 3M04nHHIN AisneHOCTI. [IpoTe, Ha Hally DyMKy, JOPEYHO 3aTIO3MIHUTH
JUISL  yKpaiHCBKOTO 3aKOHOJABCTBA HOPMH IOJI0 PO3KPHTTA iH(popMarii
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CTOCOBHO BIUIMBY BIPTyaJIbHHX aKTHBIB Ha HABKOJIMIIHE CEPEIOBMILE, AJUKE
NHTAHHA CTaHy HABKOJIMIIHBOIO HPHPOAHOIO CEPEeIOBHINA, SK HIKOJH,
aKTyajbHe 11 YKpaiHu, 0COOIMBO B KOHTEKCTI PO3BUTKY HOBITHIX TEXHOJIOTIH.
BxazaHi MoJOXKeHHS € BaIMBUMH IS 3a0€3MeUeHHs TIPaB KOHCTHUTYIIHHAX
TIpaB JIFOAVHA B YKpaiHi.
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As explained by H.L.A. Hart, the problem with understanding of
international law as a law is just one another issue about meaning of terms
«lawy and «international law» [3, p. 210]. For J. Austin «international law»
was just «positive morality» since there is no sanction [2, p. 201]. According
to H. Kelsen «International law is law in the same sense as national law,
provided that it is, in principle, possible to interpret the employment of force
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directed by one state against another either as sanction or as delict» [4, p. 17].
For H.L.A. Hart legal nature of international law was not contentious because
its rules are simply accepted — thus the binding power of these rules is
different to legal systems of «advanced social systems» [3, p. 229]. In such
legal systems acceptance is presumed when new (primary) rule meets the
criteria laid down by rule of recognition (secondary rule). There are of course
other approaches to the binding power of international law — for instance
international law can be considered and a belief system [1, pp. 36 et seq.].

Leaving that aside, the key problem, which is actually related to
epistemology, is fact that lawyers are well educated almost exclusively in
specific branches of domestic law. For sure each branch of domestic law is
different to each other. It is quite easy to enumerate numerous differences
between civil, criminal and administrative laws. But at some moment, during
legal education, domestic law becomes the proper sense of the word «law».
All branches of domestic, in spite of their substance, share common criteria
of validity and law making. Such approach is amplified by general legal
theory. While i.a. its noble purpose is to equip lawyers in more coherent
explanations of phenomenon of law, after law Wittgenstein preposition 5.6
(«The limits of my language mean the limits of my world») [6, p. 149] is still
applicable. Therefore they are focused on domestic law and domestic law is
for them law in the proper sense, since eventually they deal with domestic
law. That is why for instance sociological approach to law may encounter
some issues in case of international law because international community is
very different from society of people. Still that is tempting to boil down
international community to society of people —that is quite trivial observation
that at the very end states are just huge groups of people. But that means
oversimplification and is just another instance of failed analogy.

That is why eventually the biggest drawback of international law is just
fact that international law is not domestic law. Claims that international law
is not effective and that it does not work have source in the biggest drawback.
So how international law is different to domestic law? That is safe to admit
that its key subjects are states and international relations, but states are
primary subjects of international law. States are not legal persons one can
encounter in domestic law — states are inhabitants of both — «sein» and
«sollen» realms. That is because they are (social) fact being still so much
legal relevant. Thus legality assessment of states is contentious issue.

The other unique feature of international law is that while nowadays
positivist paradigm of law is universally accepted by overwhelming majority
of legal systems, the international law sources is still confusing for lawyers
trained in the realm of domestic law. States are primary subjects of
international law so there is no civitas maxima. When one insists on existence
of civitas maxima in international law that is connected with considering
international community as such. Anyway all that means that rules of
international law are made states for themselves. There is nothing like
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legislative and executive power. Role of Security Council of the UN in that
matter is very limited and in addition status of permanent members renders
that organ virtually non-functional. Consensus between permanent members
is after all not impossible (UN SC Resolution 1244/1999 is a good example).
Thus self-regulation of members of international community is deeply
embedded in the very idea of international law. However law of treaties,
which seems to be fundamental, for system of international law is not free
some serious ambiguity related to permissibility of reservations — that
becomes a real issue especially in the case of human rights treaties.

Other challenge of international law is still enormous role of customary
law — something what becomes rare in domestic legal systems. In such case,
before rule can be applied it must be first reconstructed. But such
«reconstruction» goes much further than just interpretation of statutory
provisions — that is because rule of customary law has to be «discovered». It
entails looking for practice and so-called opinio iuris — but eventually
reconstruction of customary law rules is just vested to the ICJ [5, pp. 434 et
seq], what makes case law of the ICJ (and other international courts) even
more persuasive and close to binding.

The other thing being so awkward for lawyers being not too familiar with
international law is lack of compulsory jurisdiction of international courts.
Just like states make law for themselves, they decide by themselves whether
to settle their disputs in international courts. While in substantive part of
international human rights voluntarism seems be to (allegedly) obsolete due
to e.g. concept of ius cogens, it is still fully functional in the realm of
international judiciary (East Timor (Portugal v. Australia), Judgment, 1.C.J.
Reports 1995, p. 90). In case of the ICJ some solution allowing to circumvent
these restrictions is procedure of advisory opinions (Legal Consequences of
the Construction of a Wall in the occupied Palestinian Territory, Advisory
Opinion, 1.C.J. Reports 2004, p. 136 which was actually assessment of
legality of acts for whose Israel was responsible).

Self-regulatory or even (at least) voluntarism seems to be a weakness of
international law but it also opens up new possibilities. Actually current
international law on human rights is an effect of law making by states. The
result is overlapping of global and regional conventions. While in case of
substantive law of human rights the number of international agreements is
quite significant, the real issue is establishing institutional mechanism of
enforcement of human right.

Multiplicity of human rights treaties is of course tainted by all defects of
international law sources. Thus for instance there is quite extensive
reservation of Bahrain to CEDAW. Vienna regime of reservation embedded
in VCLT is by the very design just perfect for bilateral relations resulting out
of an application of multilateral treaties — like for instance VCDR. In case of
VCDR, which is one of the most widely accepted treaties, there is always a
sending and receiving state. In such case objections to reservations still
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matters since both states — one making reservation, the other making
objection — can really shape treaty relations between themselves. In case of
human rights treaties it does not work as intended because such treaties do
not create bilateral relations.

In addition, reservations and ratification of international agreements
are clear manifestation of principle that international law is mostly based on
consent. Such approach seems however be somehow disappointing in the
case of human rights. In-depth examination of all reservations made to
CEDAW reveals for instance that for some states parties obligation to
«eliminate discrimination against women in all matters relating to marriage
and family relationsy (article 16 of CEDAW) is too much for them. For states
making such reservation the gain is ability to argue that they do not breach
CEDAW since they made reservation and specific provision of CEDAW is
excluded or modified in relation to them. ILC adopted in 2011 «Guide to
Practice on Reservations» and some states seem to apply Belilos-like solution
(Belilos v. Switzerland, application no. 10328/83, Judgment, 29 April 1988).
Notwithstanding the very idea of making reservations by state is excluding
or modification provisions of the treaty, such reasoning is however not fully
convincing in case of human rights. If we assess e.g. protection of women
rights in particular states do we really come to conclusion that in states A and
B situation is satisfactory because states A and B made reservation to
CEDAW and relevant provisions of it are not simply opposable against them?

Human rights are after all related to rights of individuals and have very
firm axiological grounds — that is why consent based international law seems
to not fit the idea that human rights are inherent to all human beings. That is
quite common to talk about «standards» instead of «rules» in the realm of
human rights. Rules supposed to be conclusive, also in terms of its formal
validity, while standards not necessarily. Thus the human rights (but also
international humanitarian law) is the branch of international law which since
its emergence is still changing the paradigm of international law. That all is
however related to substantive part of international human rights —
international law is not prone to be changed soon in case of jurisdiction of
international courts. Thus while one can talk about standards of human rights
that does not entail right of individuals to sue state in international courts or
inter-state claims. At some level of generality substantive provisions of
different regional conventions on human rights are not so different, while
dispute settlement systems vary a lot. Thus while individuals can sue state-
parties of the ECHR to ECtHR that is not possible in case of American
Convention on Human Right and Inter-American Court of Human Rights.
Therefore while international law does entirely correspond to the needs of
human rights being still the only way making international human rights
working. Eventually flexibility and gradual development of international law
are things used by international human rights.
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B ocranne necatumitrs XX cromitrs PymyHis BiIHOBHIa MiXKBOEHHY
TPAIMIIO KyJIbTYPHUX, TOJITHYHUX Ta €KOHOMIUHHMX BiJHOCHH i3 3aX0a0M
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BIIMOBIIHO JI0 Tacnia: «...Te, Mo JMo0pe sl €BpomH, Iie TaKoX J00pe 1 st
Hac...» [1, c. 208]. Ta cama imes MPOCTEKYETHCS y MUTAHHAX PEriaMeHTAIll
IpaB HAmiOHAJTPHUX MEHMUWH. [liATBepDKEHHSAM Ili€l  KOHICMIi €
OIEpaTUBHICTh, 3 KOO PyMmyHis TpHenHamacs OO HaHBaXIIHBIMINAX
IHCTPYMEHTIB MDKHAPOIHO-TIPABOBOTO PETYJIIOBAHHS MHUTaHb MO0 €THIYHUX
MEHIIINH, 1 3aKpIIUIeHHES iX y monokeHHsx Korcrurymii Pymymii [2, ¢. 35].

[NepeBarkHa GUIBIIICTh PyMYHCHKHX HAYKOBIIB, JOCIIKYIOUH NPABOBHUIA
CTaTyC HaIlOHAJbHUX MEHILIUH, ITOCHWJIAETHCS Ha KPHUTEpil HAJICKHOCTI 10
HaIloHALHOT MeHIMHU [3, ¢. 52], Bu3HaueHi y Pexomennarnii 1201/1993
[MapnamenTcbkoi Acambuei Pagn €Bponu. Sk BUIIIMBae 3 KOHCTUTYIIHHUX
HOPM 1 MDKHapOJHHX JOTOBOpIB, -paTH(dikoBaHuX PymyHiero, pymMyHCbKa
JiepkaBa HaJISKUTh JI0 KaTeropii THX JepiKaB, SIKi BU3HAIOTh ICHYBaHHs Ha
CBOil TepuTOpii HaiOHAIPHMX MEHIIMH, 3000B’S3yI0YHCh 3aXHUIIATH Ta
MiATPUIMYBATH iXHi IIpaBa Ta CBOOOIH.

VY crarri 6 Koncturymii PymyHii 3a3HaueHo, mo nepkaBa BH3HAE i
rapaHTye ocobaMm, SKi HaJeXaTh O HaliOHAIPHUX MEHIIWH, NpPaBO Ha
30epeKeHHS, PO3BUTOK 1 BUPaXXEHHSI CBOET €THIYHOI, KyJIbTYPHOI, MOBHOI Ta
peuniriitHO1 camoOyTHOCTI [4]. 3a3HaveHi nonokeHHs OCHOBHOTO 3aKOHY —
JeTaTi30BaHi Ta BHU3HAYCHI CHUCTEMOK KOHCTUTYLIWHHX TapaHTidl, M0
3abe3mneuye iX e)eKTHBHICTh, CEPE/l SIKUX MOXKHA Ha3BaTH:

— pIBHICTH I'pOMaJSH Iepe/l 3aKOHOM 1 OpraHaMu Jep)KaBHOI BIlaJu
(crarrs 16 Koncrutyuii PymyHii);

— 3aKOHHe npeacTaBHULTBO B [lanari nemyraTiB opraHizauiii rpomMajsH,
SIKi HaNe)kaTh 10 HAIlOHAIFHUX MEHIIWH i HEe OTPUMAJH Mix 4ac BHOOpIB
HEOOXigHY KINBKICTh TOJOCIB UIs TpeacTaBHUNTBA y [lapmameHrti
(crarts 62, vactuHa 2 KoHcTHTyHii PymyHIT);

— 3aKpilNIeHHS TPHUHIMITY MICIEBOi aBTOHOMIi Ta NPUHIUITY
JelleHTpami3amii Ta JeKOHIeHTpamii myomigamx mociyr (crarrs 120,
gactuHa 1 Koncrurynii Pymynii);

— BHM3HAHHS IIpaBa Ha BUBYEHHS PiIHOI MOBHM Ta KOPHCTYBaTHCSl HEIO
mepes; OpraHamMH JOCYHZOBOTO po3chigyBaHHS (ctaTTst 23, MHyHKT 8
Koncruryuii Pymynii) Ta cymom (crarts 128, mynkr 2 Koncrurymii
PymyHii);

— BHM3HAHHJ 1IpaBa Ha HaBYaHHS PiIHOI MOBOM (crarTs 32, yactuHa 3
Konctutynii PymyHsii );

— rapaHTyBaHHs [IpaBa Ha 00’ €IHaHHS, y TOMY YMCII B OJITHYHI NapTii,
6e3 Oynp-skux eTHiYHMX oOMmexkeHb (crarrst 40, mynkt 1 Koncrurymii
PymyHii);

— 3a0e3rneyeHHs] CBOOOAM pENiriiiHoi OCBITH B JiepKaBHHX IIKOJIaXx,
BiJIIIOBIJTHO IO BUMOT KOXHOTO KyibTy (ctatTs 32, myHKT 7 KoHcruTymil
PymyHnii);
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— O00OB’S3KOBICTh TIIYMAueHHsI Ta 3aCTOCYBaHHS KOHCTUTYIIHHHUX
MOJIOKEHb MO0 TpaB i cBOOOA TpoMaasH BiANOBIZHO 1O 3araiabHOI
JIeKIapamnii IpaB JIIOJUHM, ITaKTiB Ta iHIIUX JOTOBOPIB, YIACHHUIICIO SKHUX €
Pymynis (crarts 20, myskt 1 Korcrutynii Pymymsii);

— YCTaHOBJICHHS MPIOPHUTETy MIKHApOJHUX HOPMATHBHUX AaKTiB HaJ
BHYTPIIIHIME y pa3i HAABHOCTI pOo301KHOCTI MiXK TAKTaMH a00 TOTOBOpPaMHU
PO TpaBa JIF0IUHH, yYaCHHILIEIO SIKUX € PyMyHisl, Ta BHYTPIIIHIMU 3aKOHAMH
(crarts 20 Koncrutynii PymyHii);

— PEeryJIOBaHHS OPTaHIYHMM 3aKOHOM CTaTyCy HalllOHaJbHUX MEHIIMH
(cr. 73, n. 3 Koncruryuii Pymysii). 3ayBaxumo, 10 TakWi 3aKOH I He
IpUUHATUNA pyMyHCbKUM llapiameHTOM.

AmHani3yloun BHIe3a3HauyeHi 1mosoxeHHss OcHoBHOro 3akoHy PymyHii,
MOXHA JIHTH BHCHOBKY, IO pPYMYHCBKHI 3aKOHOJABEIb pPO3IIIIae
MeXaHi3M 3aXHCTy MpaB i CBOOOI HAIiOHAJIHPHUX MEHIIMH SK CKJIAaJOBY
CHCTEMH 3aXHCTY NPaB JIIOANHH, 0a3yI09NCh HA IPUHLUIT HEeIUCKPUMiHAIIii.

Ha mymxy M. Benana, mpaBa oci0, sKi HaieXaTh IO HaI[iOHAIBHUX
MEHIIVH, Ha y4acTh y JIEpKaBHHUX CIpaBax pa3oM 3 IIPaBOM Ha OCBITY i
MPaBOM KOPHCTYBATUCS PITHOI0 MOBOIO, € OJTHHUM i3 OCHOBHHX CIIOCOOiB
3a0e3nedeHHs (paKTUYHOI PIBHOCTI Mk rpoMasiHamu PymyHii [5, c. 23].

3a3Hauumo, 1[I0 BUOOpUYE 3aKOHOAABCTBO PymyHii 3a3Hamo sk
MO3UTHBHUX, TaK 1 HEraTUBHUX 3MiH IIOJO MPEJCTaBHUITBA MeHIIHH. {0
MPUKJIAIY, 10 HETaTHBHUX 3MiH MOXKHA BiJJTHECTH 3alpOBaJKEHHSI (a 3r010M
1301IbIICHHS 10 5%) BUOOpYHX Oap’€piB, a TAKOXK YCTAHOBJICHHS ITOIBIHHUX
CTaHIApTIB IIOAO TOJAHHA KAaHOUIATYpP BiA Oprai3amii MEHIIHH,
MpeICTaBICHUX Y MapiaMeHTi [6, ¢. 21]. Tak, gepe3 301IbIIeHHS BHOOPYOTO
Oap’epa micist BuOopiB 2000 poky MpencTaBHUKH HALiOHAJBHUX MEHIIUHH
3HUKJIH 3 0araTh0X MICIICBHX paj i, 32 BUHATKOM YTOPIIiB i HIMIIIB, TOBHICTIO
3 noBiToBUX paj. Cepel MO3UTHBHUX acleKTiB BHOOPYOTo 3aKOHOAABCTBA
HABaIMBIOINMH € CIICHialbHI BHOOPYI TOJOXKEHHS, SKi MOJETIIYIOTh
NPUCYTHICTh MEHIINH y PI3HUX KOMITETaX NpH MPUHHATTI pimieHs [7, c. 57].

OcBiTHI TpaBa HalMEHIIWH Yy PyMmyHii perysromoTbcs 3aKOHOM Mpo
ocity (N.84/1995). 3a 3microM Iieli 3aKOH TOBTOPIOE IOJIOKEHHS
KoHcTuTynii, nae 3a3HauyeHl NpaBOBI MEXi OCBITHBOTO IIPOLECY
HalliOHAJIbHUX MEHIINH.

HoBa penaxiis HaiioHanbHOTO 3akoHy IIpo ocBiTY Bix 10 ciuns
2011 poxy BCTaHOBIIOE cepell NPHUHIMIIB, SIKi PEryio0Th JOYyHIBEpCH-
TETChKY Ta BHIY OCBITY, IPUHIIMII BU3HAHHS Ta TapaHTyBaHHs 0co0am, sKi
HaJle’KaTh /10 HallilOHAJIBHUX MEHIIMH, NpaBa Ha 30€peKeHHs, PO3BUTOK i
BUSIB CBO€i ETHIYHOI, KyJbTypHOI, MOBHOI Ta pemiriiHoi camoOyTHOCTI.
[IpencraBHMKM Tpyn HaliOHAIGHUX MEHIIMH MAlOTh HpPaBo 3700yBaTh
3HaHHS PiHOI0 MOBOIO Ha BCiX eTamax HaBYaHHs, BUBYATH JITEpaTypy,
TpaauIii Ta iCTOPif0 CBOTO HAPOLY.
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Haii6inpm mpoGneMatndHuM y cdepi 3a0e3nedeHHsT OCBITHIX TIpaB
HaIllOHAIFHUX MEHIIMH € HaB4YaHHA poMiB. ToMmy, mopsnm i3 iHIIHMHU
3aXoJaMH ypanoM PyMyHIl 3anpoBaJUKEHO CHCTEMY KBOT UIi POMCBKOT
MEHIIHY, [0 Iependadae HaAaHHS CTHIICHAIA Ta AOAATKOBOI IiATPUMKH
POMCBKHAM CTapIIOKJIACHUKAM i3 Mayo3a0e3neueHnx CciMeH, 3HIKEeHHS
mpoxigHux OamiB mpu BeTymi 1o BH3.

Jocnijpkyroun MOBHI TpaBa HalliOHAIBHMX MEHIIMH Yy PymyHii,
B. Benina 3a3Havae, mo Taki IpaBa HEOOXIIHO pO3MIIAAATH 33 MEXaMH
peanizauii nux mpaB Ta 3a QYHKLISAMHM, IO ITOKJIAAEHI Ha MOBH MEHIIUH Y
pi3HUX cdepax. ABTOpKa CTBEp/PKY€E, IIO peaii3alisi MOBHHUX IIpaB
3IIMCHIOETHCSI HA OCHOBI JBOX MPHHIIMIIIB: TEPUTOPIAIbHOCTI Ta NPUHLIUILY
ocobucToi peanizaiii MOBHUX mpas [8, c. 90].

[TpuHOMI TepUTOpIaTBLHOCTI Hepeadayae HaJaHHA 1 POCYBaHHSI MOBHUX
TIPaB 3aJICKHO BiJl KITBKOCTI HOCIIB MOBH HaIliOHAJLbHUX MCHIIMH Ha IEeBHIH
aaMiHiCTpaTHBHIN oguHUI. [IpuHINT 0cOOMCTOI pearizallii MOBHHX IIpaB HE
oOMe)XeHWIT ~ aJAMIHICTpAaTHBHAM  PO3TAllyBaHHAM 1  pealli3yeThes
NPENCTaBHUKOM HAllOHAJTGHUX MEHIIHMH iHAMBiIyanbHO. [lo mpukimany:
NpaBo IOA0 BUKOPUCTAHHS BJIACHHX iIMEH ab0 mpaBo BHOOPY KOHKPETHOI
MOBM HaBYaHHS, sike 30epiraetbcs 3a OaTbkamMu (ab0 3aKOHHHMH
NpeICTAaBHUKaMM1) YYHIB 1 MOJKe 3JiliCHIOBaTHCS Ha BCil TepuTopii PymyHii,
HE3aJIe)KHO BiJl KITbKOCTI HOCITB MOBH Ha PiBHI aJIMiHICTPATHBHOT OJMHUII.

Otxe, epeKTHBHA Y4acTh HAI[IOHAJbHUX MEHIIMH y CYCIIJIBHOMY Ta
MOJIITHYHOMY JKUTTI € HEB1I’€MHOIO CKJIaJIOBOXO MHUPHOTO 1 IEMOKPATHYHOTO
cycminecTBa. [IpaBo Ha OCBITYy, Ha BHKOPHCTAaHHs piIHOI MOBH Ta Ha
e(eKTHBHY y4acTh Y IpOMaJICHKiil TisNTbHOCTI MAIOTh BXKITUBE 3HAYCHHS JUIS
3aXHUCTy Ta PO3BUTKY iJCHTUYHOCTI HAIIOHAIFHUX MEeHITNH. HaliBaknusimti
BUKIITUKH, 3 SKHMH CTHKA€ThCS PYMYHCbKA JiepKaBa B 3aKOHOJABCTBI LIOJIO
MpaB MEHIIWH, IIOB’s3aHi 3 JOCTYINOM JI0 MEXaHi3MIiB peaimizamii ixHix
OCHOBHHX TIpaB 1 HEOOXiJHICTIO TPHUHATTS 3aKOHYy TIPO CTaTycC
HAI[IOHAILHUX MCHIITHH.
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[MpunanexHicTh Oyb-KOI IEPHkKaBU 10 KOTOPTU CYyYaCHUX PO3BHHEHUX
KpaiH CBITY mepeadadae BiIIMOBIIHICTE ii HAIIOHATBHOTO 3aKOHOIAaBCTBA Ta
CYCHIUJIHOTO PO3BHTKY HHM3LI 3arajbHOBH3HAHHMX KPUTEpIiB, cepel SIKUX,
nopsJ i3 TakUMH SK IIPaBOBA, JEMOKpaTH4YHA, He3alle)kHa JiepiKaBa,
0COONMBO BaKIMBHM BOadaeThCsl KpUTEpid comiampHoi aepykaBu. Bei i
KpUTepii TIHMOOKO B3a€MOIIOB’s3aHi, 1 JKOJHA Taka Jep)KaBa HE MOXKeE
iCHyBaTH TOBHOIIHHO TIPH BiJACYTHOCTI a00 HEHAJIIC)KHOMY CTaHi xoda 0
OJTHOTO 13 HUX. 3BUYaiiHO, B ]AHOMY BHIIaJIKy MOBa He i/l po Jep»aBu 3
ABTOPUTAPHOIO (POPMOIO MIPABITIHHSL.

3a3BUYail MiJ COIIAbHOIO JEPKABOKO PO3YMIIOTh «... COIaJBbHO
Opi€HTOBaHy JepkaBy, II0 BH3HA€ JIIOJAMHY HaAMBHIIOIO COLIAILHOIO
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LIHHICTIO, HAJ]a€ COLiAJIbHY JAOMOMOTY IHAMBIIAM, SKi MOTPAMMIN Y BaXKKY
KHUTTEBY CUTYali0, Y CycHirbeTBi» [5]. Taky >k AYMKY BHUCIOBITIOIOTH HHU3Ka
HaYKOBIIIB, SIK I IKPECIIIOIOTh, 1110 «KOXKHA IIMBIJi30BaHa JeprKaBa 3/1iHCHIOE
MIOJITHKY, CIIPSIMOBaHY Ha CTBOPEHHS CHCTEMH COIIaIbHOTO 3a0e3redeHHs
Ta OXOPOHM 3JI0pPOB’S, TNpAlEBIAIITYBaHHS HACEJIEHHs, MIATPUMKY
Mao3abe3ledeHnX TPOMasH, HEIOMYIICHHS COMiaJbHUX KOH(IIKTIB 1
MOTPSICIHB Y CYCHIIBCTBI TOmOY [6, ¢. 552]. Ha 1XHE epeKOHAHHS «TCPMiH
«CoIliaJbHA JIepiKaBay aKIEHTYE Ha OTHIN 3 BXXIUBUX (PYHKIIH Hep:kaBu —
il aKkTHBHOMY BIUIMBI Ha coLiaJibHy c(epy >KUTTEIISUIBHOCTI CYCIHiNbCTBA,
3MATHOCTI 3MAiHCHIOBaTH e(QeKTHUBHY COLIaNbHy TIIOJNITHKY B iHTepecax
HalIupIIMX BEpCTB HaceNeHHs» [6, ¢. 552].

OTxe KpuTepiit comiaabHOI IepKaBy € OaraTorpaHHNM, OXOILTIOE COO0I0
3HAQUHUH MAacuB IiSUILHOCTI JIEp)KaBHUX Ta I'POMAJCBKMX IHCTHTYLIH Ha
PI3HUX pIiBHSX, aje 0coONMBE Miclle IPU HOTO OKPECIICHHI 3aiiMae MUTaHHS
couianbHOT 3aXUIIEHOCTI 0ci0 3 iHBamiaHicTI0. CaMe cTaH cnpaB y wiid cdepi,
nopsia 3 6araTbMa iHIIMMH, € THM BU3HAYAJIBHUM Ta TOJOBHUM ITOKa3HUKOM
(akTU4HOI, a He JIeKJIapaTUBHOT MPHHAIEKHOCTI JI0 MPOBIAHUX PO3BHHEHUX
KpaiH CBITY.

Posrnsatoun nuranHs kiacudikanii aaMiHICTpaTHUBHUX NPABOBIAHOCHH
y cdepi comianpHOI 3axXWINEHOCTI 0ci0 3 IHBANITHICTIO BBaKaeEMO 3a
HeoOXiiHe, Meplll 3a Bce, BU3HAYUTHCS 3 0a30BUMHM IMOHATTAMH Y NaHii cdepi
Ta iX MICIIeM y KaTeropiajbHO-TIOHATIHHOMY amapaTi JaHOTO JOCIHiIKEHHS.
Takumu TepMiHAMH Yy [JaHOMY BHINAJKy € KaTeropii «kiacudixamisy,
«aIMIHICTPAaTHUBHI IPAaBOBIAHOCHHNY, «COIIaTbHA 3aXUIIEHICTE» Ta «0co0a 3
IHBaJIIHICTION.

Amnanisyroun Karteropito «kiacudikaiis» Ta BPaxOBYIOYH LIHPOTY
3aCTOCYBaHHs JIAHOTO TepMiHy CIIizt 3ayBKHTH, 110 B MEXKax Iopncnpy;[eHui'i
il HUM pO3yM1}OTI:. npoLec MOJUTy FOPUIMYHMX CUTyalid 1 IpaBOBUX
TIOHATH Ha TPYIH 1 IMiJKaTeropii 3a J0MOMOTI 00 XapaKTePHCTHK, BIACTHBUX
Ui KOkHOT 3 HuX. lle momomarae cTBOpIOBaTH SKICHY cHUCTEMY, 3a
JIOIIOMOTOI0  SIKOT MOJKHAa 3pPO3yMITH B3a€MO3B’SI3KH MK  pI3HHUMH
opuandHaMu  Hopmamu. Kitacudikarisi 703BoJisie PaBO3HABLSAM JIETIIE
BHpIIIYBaTH TPAaBOBI THTAaHHS 1 PO3YMITH CKJIagHI IPaBOBI CHTYyaIlii,
JIOTIOMArae y npaBOoBii CTATUCTHIN Ta JOCIIIKSHHSX.

Po3kpuBaroun TEepMiH «aJMiHICTPATHBHI IPAaBOBITHOCHHM»  CIIiJ
3a3HAYUTH, 1O TMiJ] JTAaHUM TepMiHOM MH PO3yMIEMO OKPEMHH BH] MPaBOBHX
BIZJTHOCHHM, SIKI BUHUKAIOTh MDK JIEpkKaBolO Ta ii rpoMajiaHaMH abo Mix
THIIUMHA FOPHIMIHIMH ocobamu y pamkax JIePXKABHOTO yrpasninHs. Ix crizx
BIZIPI3HATH BiJA TPaBOBHX BIJHOCHMH MK ¢i3WuHMMH ocobamu, sIKi
MOYMHAIOTHCS,  IPOJOBXKYIOTbCS ~ Ta  3aBEpUIYIOTbCS 33  iXHIM
BOJICBUSIBJIGHHSM. 3arajioM i aJAMiHICTpaTMBHUMH IPaBOBIIHOCHHAMH
PO3yMIIOTh OKpPEMHI BUJ CYCIHIJTbHUX BiJHOCWUHH, IO «... BUHHKAIOTH y
chepi  nmepkKaBHOTO  YHpaBJiHHA Ta  BPEryJlbOBaHI  HOpPMaMu
ajMiHiCTpaTHBHOTO mpaBa» [3, c¢. 99]. Mu miaTpumMyeMo AyMKy THX
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HAYKOBIIIB, SKi BBa)KAIOTh AIMIiHICTPATHUBHI MPABOBIAHOCHHU YACTHHOIO
aJMIiHICTPATHBHO-TIPABOBUX  BIMHOCHH Ta  PO3PI3HAIOTH  iX  SIK
CHIBBITHOIIEHHS YaCTUHH [0 IJIOr0. 30KpeMa, /10 TaKUX HayKOBLIB MOXKHA
Bigaectu 0. butsaka, B. 'apamyka ta b. 3ys, a Takok HU3KY iHIINX, SIKi
3a3HAYAIOTBCS, IO «... aJIMIHICTpaTUBHI IPaBOBIIHOCHMHM — IIe
TIPaBOBITHOCHHH, 1[0 BUHUKAIOTH Ha 0a3i aIMiHICTPAaTHBHO-TIPAaBOBUX HOPM
1 € IOpUINYHOIO (OPMOIO BiTHOCHH B cepi JIep>KaBHOTO YIIPaBIiHHSI, J1€
CTOPOHH OepyTh ydacTh SIK HOCil mpaB i 000B’s3kiB» [1, c. 35].

Po3risipatoun MOHATTS «cCOIliajibHA 3aXUINEHICTBY CIIJl 3a3HAYUTH, IO
BOHO, MO-TIEpIIe, IO € TOXiTHUM BiZ 0a30BOTO TEPMiHY «COIiaTbHHUN
3axuct». [lo-mpyre, Horo 3acrocyBaHHS B IOpUIMYHIN JiTeparypi Ta
HAayKOBHX NyONiKamisX ImodYanocss BiMHOCHO HemonxaBHO. Ilo-Tpere,
HEe3BaXKAIOYM Ha CIUIbHE IAIPYHTS, BKa3aHi TEpPMiHM MOTPiOHO
PO3MEXOBYBATH, AK€ «... BIIMIHHICTH 3a3HAYCHHUX TEPMIHIB IIOJIATAE Y
CHiBBigHOIIEHHI Aii Ta crany. Tak, Al TEpMIHY «COLUAJBHUI 3aXHCT»
KITIOYOBHM YHHHUKOM BHU3HAYAETHCS XapaKTep HaMIpiB Jep)KaBH CTOCOBHO
CYCIUTBHUX CTPYKTYP 1 0cOOHM 3 peaizaliii comiaabHOT MOJITHKH a00 3aX0/IiB
II0JJ0 CaMO3aXKCTY, TOAI K COLlialbHa 3aXUIICHICTh, EPII 3a Bee, 0a3y€eThCs
Ha BHM3HAYCHHI SKICHOTO CTaHy, B SIKOMY IepeOyBae ocoba 4M colliaibHa
rpymnay [2]. OTxe TepMiH «coliaTbHa 3aXUIIEHICTE)» B 3aJISKHOCTI BiJ chepn
3aCTOCYBaHHS OXOILIIOE COOOI0 TEPMIH «couianbHui 3axucT». [lo-ueTBepre,
BiH € JOCHUTh WIIPOKHM 33 CBOEIO CYTTIO, Mac HU3Ky TPAKTYBaHb Ta
3aCTOCOBYEThCS Y pi3HHX cq)epax [o-n’siTe, sk i B cmyaun 3 nonepeuﬂlM
TEpMiHOM, HOTr0 TaKOX CIII pPO3MEKOBYBAaTH 3 TEPMIHOM «coLiajbHEe
3a0e3MeueHHs».

Crnix 3a3HauuTH, M0 TEPMiH «0C00a 3 IHBANIIHICTIO» HA CHOTOIHI €
3aKOHO/IABYO 3aKPIIICHUM Y CT. 2 3akoHy YKpainu «IIpo ocHOBH colianbHOT
3aXUINEHOCTI OCIO 3 IHBAIIAHICTIO B YKpaiHi» 1 M SKAM 3aKOHOIABEIlb
poO3yMi€ «... 0coOy 3i CTifikuM posnamoMm (YHKIOIH OpraHi3My, o Hpu
B3a€MOJIIT i3 30BHILIHIM CEPEIOBHIIEM MOXKE MTPU3BOJUTH 10 OOMEXKEHHS ii
JKHUTTEISUTBHOCTI, BHACIIIOK YOTO JiepKaBa 3000B’s3aHa CTBOPUTH YMOBH
JUTS peatizailii Hero MpaB HapiBHI 3 IHIIUMHU IPOMAJTHAMU Ta 3a0e3MeYuTH 11
comianbHui 3axucT» [4].

3po3ymMilio, 10 Kiacudikaiis aJMiHICTPaTUBHHUX IMPABOBIIHOCHH Y cdepi
COIiabHOT 3aXWIIEHOCTI OcCi0 3 1HBaNITHICTIO TMOBWHHA, MEpII 3a BCE,
0a3yBaTHCsl Ha 3araJIbHUX KPUTEPIsiX, SIKi, 3Bakatoun Ha cepy 3aCTOCyBaHHSI, €
pizHOMaHiTHUMH. KpiM TOro X04eMo 3a3HauMTH, L0 CUTYalisl 3 BiJICyTHICTIO
€IMHOTO MIXOAYy 10 BH3HAYEHHSA KpHUTEpiiB Kiracudikarii aaMiHiCTpaTUBHUAX
NPaBOBITHOCHH CepeJl HayKOBIIIB Ta IPAKTHKIB JJOJAaTKOBO 30LIBIIYE KUIBKICTH
MOKJIMBHX BapiaHTIB Takoi Kiacuikartii.

OTxe, BpaxoOBYIOUM HaJOaHHS BITYM3HSHOI aJMiHICTPaTUBHOI HayKw,
MOXXEMO aJIMiHICTpaTHBHI TPABOBITHOCHHH TIOAUIATH 3a: XapaKTepoM
YIPaBIiHCHKUX 3B’513KiB (Ha BEPTUKAJIbHI Ta TOPU3OHTAJIbHI); TOPSAKOM il
(y mpocropi, 9aci Ta KoJIoM Cy0’€KTiB); METOJIOM IPAaBOBOTO PEryITIOBAHHS
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(cyOopauHaniiiHi, KOOpIMHALIHHI Ta peopAHHaLi}HI); METOIO 3aCTOCYBAaHHS
(perymaTBHI  Ta  OXOpOHHI);  pe3yJBTaTOM  peawmizamii  HOpPM
(3a0e3mevyBasibHI, TPOLEAYPHI Ta MPOIECYaNbHI); CTYICHEM 3arajlbHOCTI
(3aranpHI, MiDXKTaxy3eBi Ta JOKanbHi); (GopMoro mpumucy (3000B’s3yiodi,
3a00pOHHI, J03BUIBHI, 320X0UyBaJIbHI); IIOBHOTOIO IPHUITKCIB (BU3HAYEHI Ta
ONaHKeTHI); XapaKTepoM Jiif 3000B’s3aHOTO cy0’€KTa (aKTHBHI Ta MACHBHI);
po3moaiioM mTpaB Ta O0OB’s3KiB  (OZHOCTOPOHHI, JIBOCTOPOHHI Ta
0araToCTOpOHHI); KUTBKICHAM CKJIaJOM CyO0’€KTiB (TIpOCTi Ta CKJanHi);
TepMiHOM Jii (0OZHOPa30Bi, KOPOTKOYACHI Ta JOBIOCTPOKOBI).

[MinkpecmrMo, IO JaHWHA TEpelTik HE € BHYCPIHAM 1 MOxe OyTu
MIPOIOBKEHUH 3a paxyHOK OUIBII CIIeNiali30BaHUX KPHUTEPIiB, MPUTAMaHHUX
OKpeMiii By3bKiii cdepi 3acTtocyBaHHS. KpiM TOTO, MpPOJOBXKYIOUH IyMKY
IO.M. ®ponoBa, sikuii 3a3HAYMB, M0 «OUIBIICTh EJIEMEHTIB 3arajbHOT
KJacuikalii IpaBOBITHOCHH MOIIMPIOIOTECS W Ha aJMiHICTPaTHBHO-TIPABOBI,
SIK Ha X CKJIaI0BY YacTHHY» [7, c. 76], MOKIIMBO €KCTPAIIOIIOBATH JaHi KpuTepii
kiacuikamiii i Ha cdepy ComiarTbHOT 3aXUIIEHOCT] 0¢i0 3 IHBAJIiJHICTIO.

Otmxe, npoBeAeHa HAMHM HAyKOBa PO3BiZKa 3 NMUTaHHS Kiacugikaiii
aJIMiHICTpAaTHBHHX MPaBOBITHOCHH Y c(epi COIiambHOI 3aXUIIEHOCTI 0cib 3
IHBAJTITHICTIO 3aCBiT4mIIa, 1[0 HOTO IPYHTOBHE MOCTIKCHHS Ma€ HE TIIbKU
TEOpeTUYHEe, a i BaromMe NMpaKkTHYHE 3HAYCHHS, OCKUIBKU JO3BOJISE YiTKO
PO3MEXyBaTH NOBHOBa)XKEHHsI CYy0’€KTIB COIL[aJbHOI 3aXHIIEHOCTI OCi0 3
IHBaNITHICTIO, OKPECIUTH UULIXH BIOCKOHAJCHHSA iXHBOI MHisUTBHOCTI,
PO3pOOUTH Ta 3aCTOCYBATH KOMILUICKCHUMN MiIXiJ O BUPIMICHHS MpoOIeMu
MIPUBEJICHHS YMHHOTO 3aKOHOIABCTBa 10 HopM €C y mociimkyBaHiit cdepi,
BIPOBA/DKEHHSI  TEPEIOBOrO  JIOCBiZy, PO3POOKHM  MEPCHEKTHBHOTO
3aKOHOJIABCTBA, PABOBO Ta IHKJIFO3WBHOI OCBITH OCI0 3 IHBaJIIJHICTIO TOLIO
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IO MUTAHHSI IIOJ0 TPABOBOI'O PET'YJIIOBAHHSI
KPUIITOBAJIIOT, BIPTYAJILHUX AKTUBIB
TA TEXHOJIOTTi BJIOKUEWH B YKPATHI
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Y cywacHOMy CBiTi BIpTyalbHI aKTHBH, 30KpeMa KpPWUITOBAIIOTH,
HaOyBarOTh BCE OUIBIIOTO 3HAYCHHS Y (DIHAHCOBOMY CEKTOPI Ta €KOHOMIII B
minomy. lle Bumarae Bim KpaiH, B TOMYy 4YHCIi YKpaiHH, PO3BHTKY
aJIEKBATHOTO NIPABOBOTO PEryJIIOBaHHS, 3a0€3MeUyI0un IHTepecH YYaCHHKIB
PHHKY, KOHTpOJb Ta Oe3rneky BipTyaibHux aktuBiB [4, c. 117]. YV naniit
HAyKOBIl CTATTi PO3IJISIAIOTHCSI OCHOBHI ACIIEKTH IIPABOBOTO PETYJIFOBAHHS
KPHUIITOBAIIOT, BIpTYaJIbHUX aKTHBIB Ta TEXHOJIOTI] OJIOKUEHH B YKpaiHi.

BipTyaibHi akTHBY, BKIIFOYaI0UH KPUITOBAIIOTH, IOCIIAI0OTH BAXKJIMBE MicIie
B Cy4acHOMY CBIiTi, BUCTYIalO4H SIK HOBi (hOpMHU iHBECTHILH, 3aco00M 00iry Ta
iHCTpyMeHTH (iHaHCOBHMX omnepauiii [4, c. 118]. BpaxoByloum mBHaKE
3pOCTaHHS TNOMYJSIPHOCTI Ta  BHKOPHUCTaHHS KPHUIITOBAIIOT, BHHHKA€E
HEOOXIiJIHICTh ~ BCTAHOBJICHHA  €(EKTUBHOTO  NPAaBOBOIO  PEryJIIOBAHHS
BIpTyaJIbHUX aKTHBIB B YKpaiHi. [laHe peryJiroBaHHs TOBUHHO OPIEHTYBATHCS Ha
CTBOPEHHsSI CIIPHSTIMBOTO CEpEJOBHINA JUII PO3BUTKY TEXHOJOTIH, 3
OJIHOYACHHUM 3a0e3IeYeHHIM KOHTPOJIIO Ta 3a100IraHHsIM 3JI0BKHBAaHb.
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3akoH Ykpainu «I[Ipo BipTyanbHi akTHBH» [9] € mepmmM KpOKOM Yy
pETyIIOBaHHI KPUNTOBAIIOTHOTO PHHKY, BU3HAUYCHHI OCHOBHHUX IIOHSTH Ta
CTaHJAPTIB JiSUTbHOCTI CyO0’€KTiB BipTyanbHHMX akTHBIB. OCHOBHI Iy Ta
3aBIAaHHS 3aKOHY TMOJSITAalOTh Yy BCTAHOBJIEHHI IIPaBOBUX HOPM A
3a0e3nedeHHs cTabiTbHOCTI Ta IPO30POCTi BipTyaIbHOTO aKTUBHOTO PHHKY,
3aXHCTy TpaB Ta IHTEpECiB YYAaCHHUKIB PHHKY, a TaKoX 3abe3redeHHi
KOHTPOJIIO 3 00Ky Jep>KaBHUX OpraHiB [9].

3akon Ykpainnm «IIpo BipTyanbHI aKTHBM» MICTHTh BHU3HAYCHHS
OCHOBHUX IOHSTh, TAKUX SIK BIPTYaJIbHUH aKTHB, KPUIITOBAJIOTA, MaHIHT,
OOMIHHUH TYHKT, CEepBiC BipTyalbHUX aKTHBIB TOwmO [9]. 3aKoH TakoX
nependavyae MOKJIAAaHHA (QYHKIIH  peryJsTOPHOTO OpraHy, SIKWi
31 ICHIOBATUME KOHTPOJIb 32 AISUIBHICTIO CY0 €KTIB BipTyalbHUX aKTUBIB Ta
KOTpHH BCTAHOBJIIOBATHME MpaBMiIa X AISIBHOCTI Ta JINEH3YBaHHA Ha
HamionansHy KOMICIIO 3 IIIHHAX TarepiB Ta OHAOBOTO PUHKY ), 32 BUHATKOM
BIpTYyaIbHUX  AaKTHWBIB, SKi 3a0€3Me4YeHi BANIOTHUMH  I[IHHOCTSAMHU
(moBHOBaxeHHs HamionanpHOTO OaHKY YKpaiHm).

Opmnak 3akoH Mae 1 meBHI Hemouiku. Hampukian, HemocTaTHe
BHU3HAYCHHS MpaB Ta OOOB’S3KIB YYaCHWKIB PHUHKY BipTyalbHUX aKTHUBIB,
HESICHICTh y PEryJIFOBaHHI CTCHONKOIHIB Ta MAWHIHTY KPUIITOBATIOT. TakuM
YHHOM, MOTPeOy€ JOMOBHEHD Ta YyTOYHEHb.

CTeli0nKoiHM — 1€ BHJ KPHUITOBAIIOT, MiJKPIIUICHUH CTa0iIbHUMH
aKTHUBaMHM, TaKHUMH SIK TpaaulliiiHa Baimtota abo 305010 [5, c. 140]. Xoua
3akon «[Ipo BipTyasbHI aKTUBM» HE PEryJIIOE CTCHOJIKOIHM Hampsmy,
ICHYIOTh TIPOIIO3UIII 100 BHUKOPHUCTAHHS ICHYIOUMX HOPM OaHKiBCHKOTO
3aKOHOJABCTBA JJISl PETyIIIOBaHHS WX akTUBIB [7, . 180].

Born MOXyTe OyTH PO3DISIHYTI SK €NEKTPOHHI Tpomr ado IDIaTixHi
IHCTPYMEHTH, L0 PETYJIIOIOTHCS 3aKOHOAABCTBOM IIPO OaHKH Ta OaHKIBCHKY
ISUTBHICTD. TaKuM YMHOM, IX BHITYCK Ta 00ir Morii 6 OyTH i KOHTPOJIEM
HamionaneHoro 6anKy Ykpaidu, o MOTIIO O 3MEHIIUTH PU3UKH, TIOB’s3aHi
3 (hiHAHCOBOIO CTAOUIBHICTIO Ta 3aXMCTOM CHOXKHUBauiB [5, c. 141].

Onnax, Taki creitonkoinu sk Tether (USDT), npus’sizani o gonapa CLIA,
abo DAL, mpup’s3ani 1m0  edipy, BHMararoTh  MDKHapOIHOTO
perymoBanHsL.[1, c. 7]. Lle Moske BKIIFOUaTH yro/i1 3 IHO3eMHHMH PETYJISITOPaMHU,
CTaHIAPTU3AII0 TIPABUJI BUITYCKYy Ta OOIry TaKMX CTCHOJKOIHIB, a TaKOX
CTBOPEHHS MDKHAPOJHUX MEXaHi3MiB KOHTPOIIO 32 1X TisITbHICTIO.

MalHIHI KpPUNTOBIIOT — mpouec g00yBaHHS HOBHX OJUHHUIb
KPHUIITOBAIIOTH 4Yepe3 BHPIMICHHS MaTeMaTW4yHUX 3ajgad. MalHiHr
KPHIITOBAIIOT BIJIIpae Ba)KJIMBY POJIb y PO3MOJUIL HOBHX KPHUIITOBAJIOT,
MiATpUMII KOHCEHCycy B OJOKuUeHH-Mepekax Ta 3abe3leueHHi Oe3nexu
TpaH3akuii [3, c. 48]. B Ykpaini misibHICT 3 MalHIHTY KPHIITOBAJIIOT HE
PEryJIIoeThCsl  CHeLialibHUM 3aKOHOJABCTBOM, IO CTBOPIOE IIPABOBY
HEBH3HAYEHICTh Ta MOXKE MPH3BECTH 1O BHUKOPUCTAHHS MAaMHIHTY s
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HE3aKOHHUX IIiJIel, TakuX SK BiIIMUBAaHHA Tpolie abo YyXWICHHS BiX
nmojaTkiB [8, ¢. 504].

MixHapogHHH  JOCBiA  perymOBaHHA  MaWHIHTY  KPHIITOBAJIOT
BapiroeTsCcs. Y HEsIKuX KpaiHax, Takux sk Kutaif Ta Benecyema, maitHiHT
KPHUIITOBATIIOT 3a00pOHEHO abo CyBOpo peryiroerses [3, c. 48]. YV meskux
KpaiHax €Bpomm, Takux Ak Himeuunmna Tta IlIBeiimapis, MaiHIHT
KPHUITOBAIIOT PETyJIOEThCS SIK 3BHYaliHa KOMEpIiiHA AisUTBHICTB, IO
miuiarae  OMOJATKYBaHHIO  Ta  [OBMHHA  BIANOBiAaTH  HOpMaMm
eHeproepeKTHBHOCTI [3, . 48].

B VYkpaini MoxyTh OyTW BUKOpHCTaHi pi3HI IIXOJHM JIO PEryJIIOBaHHS
MalHIHIY KPHUITOBAIIOT, 3aJIe)KHO BiJl KOHKpETHHMX oOctaBuH. Hampuxman,
NPOTOHYEThCS ~ BCTAHOBMTH  BUMOTM 10  TexHiYHOi  Oesmeku  Ta
eHeproe()eKTUBHOCTHOCTI OONajHAHHA JJIsI MAaWHIHTY, BBECTH CHCTEMY
TICH3YBaHHA JJIsI MaifHepiB a00 BCTAHOBUTH CIICHiaNIbHI MOJATKOBI MpaBHIIa
UL TOXOMIB Bim MailHiHTY [6, c. 70], a TakoXX po3poOka BiIIOBITHHX
NEPEeBIPOYHMX TPOLEAYp U KOMIAHIH, W0 3aidMalOThCd LHM BHJIOM
IISUTBHOCTI.

Takox Moxe OyTH PO3DISTHYTO BBEACHHS CHELiabHUX INPABHI UL
MaiHiHrY B Macmrtadi «gpepm», KOJIM JisUIbHICTh BUKOHYETHCS Ha
MPOMHUCIIOBOMY PIiBHI Ta BUKOPHCTOBYE 3HAuHHHA OOCST eJIeKTpoeHepril
[6, c. 69]. 3a Takux 0OGcTaBUH, MaifHIHT MOKe OYyTH MMiJAaHUNA CYBOPILIIOMY
PEeryJIIoBaHHIO 800 0OMEKEHHSIM, 11100 3a0e3NeYNTH JOTPUMaHHS CTaHIAPTIB
€KOJIOTIYHOT Oe3MeKH Ta eHeproe()eKTHBHOCTI.

[IpaBoBe peryJrOBaHHS BIPTYyaIbHHX aKTHBIB, KPHOTOBAIIOT Ta
TEXHOJIOTi1 OJIOKYeHH B YKpaiHi Mae Ba)JIMBE 3HAYCHHS IS CTA0ITBHOTO
PO3BHUTKY (piHAHCOBOI cHcTeMH KpaiHu. 3akoH Ykpaiau «IIpo BipTyambHi
AKTHUBW» CTaB OCHOBOIO JUIS IIbOTO PEryJIFOBaHHS, e OTpedy€e AOMOBHEHb
Ta YTOYHEHB, 30KpeMa MO0 CTeHOIKOiIHIB Ta MAWHIHTY KPUIITOBAIIOT.

Po3po0Oka mpaBOBHX HOPM [UIS PETYIIOBAHHS CTEHONIKOIHIB Ta MalHIHTY
KPHUIITOBAIIOT MOBUHHA OYTH 3JifiCHEHa Ha OCHOBI MIXXHapOJHOTO JOCBILY
Ta BpaXyBaHHS 0COOJMBOCTEH BITUM3HSIHOIO 3aKOHOMABCTBA. Takuii miaxisn
JIOTIOMOYK€ CTBOPHUTH €(EKTUBHHMU Ta THYyYKUIl MPaBOBUH IHCTpyMeHTapii
JUISl PETYJIIOBaHHS KPUNTOBAJIOT, BIPTyaJbHUX AaKTUBIB Ta TEXHOJOTIT
Onok4eliH B YKpaiHi.

s 3a0e3nedeHHs epeKTUBHOTO PAaBOBOTO PETYIIIOBAHHS BipTyalbHUX
aKTHBIB Ta KPUNTOBAIIOT B YKpaiHi, pPEeKOMEHIY€EThCS:

1) Buectu 3MiHH Ta IOMOBHEHHS 10 3akoHy Ykpainu «IIpo BipTyanbHi
aKTHBH» 3 METOI0 YCYHEHHS HENIOJIKIB Ta PpO3MIMPEeHHs cdepu ioro
3aCTOCYBaHHS, 30KpeMa II10JI0 CTEHOJIKOIHIB Ta MalHIHTI'Y KPUIITOBAJIIOT.

2) BuBYHTH MKHAPOIHUI TOCBI pery/IIOBaHHS MaiHIHIY KPUIITOBAIIOT
Ta pO3pPOOMTH HAa WOrO OCHOBI TPOMO3MINI WIOAO YIOCKOHAJICHHS
BITYM3HSHOTO 3aKOHOJABCTBA.
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3) PosrsiHyTH ~ MOXUIMBICTH ~ BHKOPHUCTAHHS  ICHYIOYHX — HOPM
0aHKIBCBKOTO 3aKOHOJABCTBA /IS PETYJIOBaHHA CTEHONKOIHIB Ta
3a0e3neunTH aAeKBaTHUI KOHTPOIIB 32 1X eMici€lo Ta 00irom.

[Nomanpimmii po3BUTOK KPHUIITOBAIIOT, BIPTYaJbHUX AKTHBIB Ta TEXHOJOTI
OJIOKUeHH B YKpaiHi 3aJIeKUTh Bl 6araTbox (pakTopiB, BKIIOYAI0UX iIHHOBAIIiHHI
TEXHOJIOTii, TI00ANBHI TEHACHII], PIlIEHHST PETYIATOPIB Ta MPUHHATTS HOBHX
3aKoHiB. S0 YkpaiHa Xoue cTaTH JiepoM B il rairy3i, He0OXiJHO NPUHHSTH
BI/INIOBI/IHI MIpH JUIS MIATPUMKH PO3BUTKY LU€T 1HAYCTPIl Ta 3aXUCTY iHTEpeciB
CBOTX I'pOMa/IsiH 1 Oi3HECy. Y TakoMy BUIAJIKY, TIOTEHIIAN BIpTyalbHUX aKTUBIB
Moke OyTW B TOBHIH Mipi peayi3oBaHMil, IPUHOCSYM 3HAYHI MepeBary s
€KOHOMIKH KpaiHu Ta ii rpoMaisiH.
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[paBa moanHM 1 rpoMaassHUHA rapaHToBaHi KoHcTutyniero Ykpainu Ta
MDKHapOAHAMH HOPMATHBHO-TIPAaBOBUMHU aKTaMH, siki Oynmu paTudikoBaHi
HAIIIOK KpalHOI0. 3BakarouM Ha riobanpHy nudposizanito, nudposi mpasa
MOYalld BifirpaBaTd Bce OLIBII BAXKIUBY POJb B KOHTEKCTI TOOYTOBOTO
JKUTTSI KOKHOTO NePeciyHoro YKpaiHIs.

Hudposi mpaBa MarTh TIYMa4WTHCS B IBOX KOHTEKCTaX: peaizamii
TPaAMUIHHUX MPaB JIOJUHU B OHJIAWH-IIPOCTOPI Ta CrieiabHUX [H(POBUX
npaB, SKi MAlOTh MOXJIMBICTh BTUTIOBATUCSI BUKJIIOYHO Ha EJIEKTPOHHHX
MalJJaHYUKax.

Humni HaitronoBHimmmMu 3}:[06yTI(aMI/I y cepi I.lI/I(i)pOBI/IX TipaB B YKpaiHi €:

— HOPMATHBHO- TIpaBOBi HajA0aHHSI — 3a OCTaHHI poku B Yxpaini
NPUIHATA 1iJJa HHU3Ka BAXIMBUX 3aKOHOJABUMX aKTIB, SIKI PEryJIOIOThH
mupoBy cdepy Ta 3aXHIIAOTh IMU(POBI IpaBa TOAWHU: 3aKOH YKpaiHU
«IIpo 3axucT nepcoHaNbHUX AaHUX», 3akoH YKpainu «IIpo kibepOe3nekyy,
3akoH Ykpainu «IIpo enekTpoHHI TOBipYi MOCTYTH» Ta IHIIE;

— JIOCTYI J10 Mepexi [HTepHeT — nepkaBHa Biajia pOOUTH BCE MOMKIIUBE
JUIs 3a0€3IeUeHHs JOCTYITy 10 MEpeXi B yCiX perioHax KpaiHH, MpOBOISIIH
HIMPOKOCMYTOBHH [HTEpHET Ta TapaHTyHO4YH JAOCTYNHI Tapudu s
KOpHCTYBaUiB;

— KibepHeTH4yHA Oe3reka — Oy CTBOPEHi CIeIiaibHi Aep)kaBHI OpraHy,
AKi OopsAThCs 3 KiOep3nodMHHICTIO Ta copMOBaHi BIagHi CTparerii 1o
3a0e3neueHHI0 Oe3MeKn OHIIAHH-TIPOCTOPY.

udposi mpaBa rpatoTh BEJIMYE3HY POJIb B KOHTEKCTI aJMiHICTPaTUBHOT
pebopmMu. MoBa mpo peanmizamiro Ta 3axXUCT (QyHIAMEHTAILHUX TpaB
JIONWHM, 30KpeMa  [udpoBHX, 3a  JIONIOMOrOI0  iH(opMarliiiHo-
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KOMYHIKaI[ifHUX TexHoJyoriii. OueBWAHUN 3B’SI30K  aJMIiHICTPATHBHOT
pedopmu Ta pearnizarii THPOBUX MPaB CTOCYETHCS ACKIITBKOX aCTIEKTIB.

[To-nepme, e podoTa eneKTpoHHOTO ypsiayBaHHs. Llndpose ynpaBminus
JIO3BOJISIE peali3yBaTH UMK paa pyHIaMEHTaIbHAX MIPAB JIIOAMHU:

— nmoctyn npo iHdopmanii — JepkaBHa Biaga MOXKE OIEPaTHBHO
OTIPUITIOHIOBATH IIyOJIYHy iH(pOpMamLilo Mpo CBOIO poOOTy, Ipo BIagHI
pIILICHHS Ta MOPS/IOK iX BUKOHAHHS;

yd4acTb TPOMajgsdH — (aKTHYHO EJIEKTPOHHE YINPABIIHHSA JO3BOJIIE
MaKCHMaJIbHO 3aJIyYUTH TPOMaSH JI0 TPOLECY MPUHHSTTS BIaHUX PilLICHb.
Hanpuknan, Hapasi gepskaBHUIA goaaTok Jlist JO3BOISIE IPUAHATH y4acTb B
ONUTYBAHHSX — 11€ BXKJIMBUI KPOK JUIS PO3BUTKY €JIEKTPOHHOI AEMOKpaTii.
B mepcnexTuBi unq)pom 1aTGOpMH MOXKYTh CTATH MaiIaHINKOM 360py
JlyMOK, TIPAMOTO manory «IepKaBa-TPOMALISTHI. 3arajom 1e CrpHsi€ y4acTi
TPOMaJIsSH y BUPIIICHHI MUTaHB, SIKi 0€31I0CEPEIHBO CTOCYIOTHCS IX JKUTTS Ta
KHUTTS rpomanu. BomHodac nepkaBa Mae OyTH 00i3HaHA, SKi TPOMAJCHKI
HACTPOi NaHYIOTh B KpaiHi,

— 3axXHUCT MEpCOHANbHUX JaHMX — 30ip, 30epiranHs Ta oOpoOka Mae
3MIMCHIOBATUCS 3TiIHO BUMOT YKPaiHCHKOTO 3aKOHOAABCTBA MPO 3aXHCT
nepcoHaJbHUX NaHuX. [IpaBo Ha Oe3MeKy € KIFUOBHUM IPaBOM JIIOAUHH, Ta
CTOCYETBCS HE TIJIbKH PEATbHOTO JKUTTS, ajle i Meia-pocTopy — AepKaBa
Mae 33/I0BOJILHSTH MOTpedy HaceleHHs y Oe3MeYHOMY OHJIaH BUMIpI;

— IHKJIIO3MBHICTh — EJIEKTPOHHE YPsIyBaHHSA IO3BOJSIE 3a0€3NCUUTH
PIBHI MOMJIMBOCTI JOCTYILy JUIS BCIX IpYI HACENICHHs, BKJIIOYAIO4U 0Ci0 3
¢Gi3nIHIME 0OMEKCHHIMHU.

[Mo-npyre, undpopizalis B Mexax aMiHICTPaTUBHOI pe(OPMH BILTUHYJIA
Ha CTYMiHb BIIKPUTOCTI QpyHKIIOHYyBaHH:. DakTHYHO IU(POBI IHCTPYMEHTH
IIMPOKO  BUKOPHUCTOBYIOTbCS ~caMe€ JUIS  OIPWIIOJHEHHS mepediry
aJIMIHICTPATHBHUX MPOIIECIB.

[o-Tpete, dpoBa OCBiUCHICTH HaceleHHS. Bimome mpaBo Ha OCBITY
3HaXOJUTh CYYacHy IHTEpIpETaIlil0 MUIIXOM aKTHBHOTO BHUKOPHCTAHHS
iHpOopManifHO-KOMYHIKaIIHHUX TexHooriil. Hacammepen, e BMiHHS 0Ci0
KOpHUCTYBaTHCs IM(POBUMH IHCTPYMEHTAaMHU, SIKi IIPONIOHYE JieprkaBa. 3aJist
TIOBHOI[IHHOTO KOPHCTYBaHHSA JAEpXKaBHUMH IH(poBUMH TIaThopMaMu
HACEJICHHIO CJIiJl OBOJIOJITH 0a30BUMHU HaBHYKaMH HU(POBOT OCBIYEHOCTI.
OxpiM 1u(ppPOBOi  OCBIYEHOCTI, ;[epxcaBHi rmaT(bopMI/I TMPOTIOHYOTh
HACEJIEHHIO y TIOJAJIBIIOMY OCBOITH IHIII HaBYalbHi KypcH du OCBITHI
cepiaiy, SIKi JO3BOJISIIOTH OTPUMATH HOBY iH(OpMaito uu HaBiTh Mpodecito.

[epcriekTHBH PO3BUTKY HU(POBHX IIPaB 3 OTJILY HA HAABHI 300yTKH
BKJIFOYAIOTh!

— 30inbIICHHS PIiBHS OCBIYEHOCTI Ta TPOMAJCHKOI CBIiIOMOCTI —
MIOCTYIIOBE HapOLIEHHs 00CITy OCBITHIX MaTepiajiiB, HABYAJbHUX HpPOrpam
Ta IHIIATUB TPUPOIHHO TPHU3BENE JO 3O0UTBIICHHS 3alliKaBJIEHOCTI
HaceJeHHs IIMMHU MUTAHHAMH, SIKi CHPSMOBaHI Ha MOMIMPEHHS 3HaHb PO
UPOBUH IPOCTip, HOTO PU3UKH Ta HEOE3MEKH;
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— YIOCKOHAJCHHS 3aKOHOJABCTBA — MOJAJbIIEe BJIOCKOHAJICHHS
HOPMATHBHO-TIPaBOBOi 0a3u, siKa PETryJIO€ BiTHOCHHH B iH(pOpMamiifHO-
mdpoBiit cdepi, BKIIOYAIOYM THMTAHHS 3aXHCTY IMEPCOHAIBHHUX IaHUX,
cBo0OIM ciI0Ba Ta KibepOe3nexwy;

— 3MIIHEHHS MEXaHi3My 3aXHCTY MEpCOHAJbHUX JAaHUX — MOKPAIEHHS
METOAMKH 3axXWCTy TMpuBaTHOI iH(poOpMaImii rpomamsH Ta IiX IOaHUX Y
muppoBoMy mpocTopi. BBemeHHS CyBOpHX BHMOT MIOAO  300py
NEePCOHANBHUX JaHHUX, Ta KOHTPOJIb 32 iX 30epekeHHM;

— TIOCWIEHHSI OXOpPOHHM TpaB [iTell B OHJAWH-IPOCTOpPI — aKTHUBHA
npoTuzis Ta 6opoThda 3 AUTA4UO0 nenodisiero, KibepOyTiHTOM Ta IHIINMHU
(opmamu 1ppOBOro HACHILIIS;

— KibepOe3meka — TOCWICHHS 3axOliB y ramy3i kibepOesmeku mis
3aXHCTY YCIX IPOMaJISH.

Hudpori npasa MroauHY i TpOMaaIHIHA B YKpaiHi — € BKIHBOIO TEMOIO
HAYKOBOTO Ta MPaKTUYHOr0 00roBopeHHs. Hapasi icHye HaranbHa motpeba y
PO3BHUTKY ITOBHOLIIHHOT IU(POBOT iHPPaCTPYKTYPH, CIIPOLIECHHS JOCTYITY 10
OCBITHIX cepiajiiB PO LU(POBY OCBIYEHICTh Ta HABUYKHU, BIOCKOHAJICHHS
HOPMATHBHO-TIPaBOBOi 0a3W Ta MEXaHI3MIB 3axHCTy HUPPOBHX IpaB
JIFOJTUHU.
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3 HOBHMH BHUKJIMKAMH PO3BUTKY JIOACHKOI HHMBiNi3aIii BinOyBaeTbCs
3MiHa, JOpPMyBaHHS HOBOi CHCTEMH IpaB JIOAWHU. Tak, reprie IMoKOoIiHHS —
MTOKOJIIHHSI TPOMAJITHCHKUX 1 TIOJNITUYHHUX MPaB BUHUKJIO 3 TIOSBH ifieil Ta
KOHLETIIN Ipo JepskaBy, MOJITHYHY BIIaay, IpaBa i CBOOOIM JIIOAMHH Y
mpamsgx XVII-XVIII cromite Jx. Jlokka, III. Monreck’e, T. T'066ca,
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XK XK. Pycco [1]. 3acnoBani Ha mnomitnuHili ¢inocodii miGepanbHOTO
IHAMBiqyami3My Ta TIOB’S3aHOI 3 HEI0 EKOHOMIYHOIO Ta COIIaJbHOO
JOKTPUHOIO HEBTPYYaHHs JIepKaBU JI0 IPaB JIIOJUHU MEPLIOTO MMOKOIIHHS
kBami(ikyeTbcd SK CHCTEMa HETaTHBHUX IIpaB, TOOTO TMpaB, sKi
3000B’s3yI0Th JIepXKaBy YTPHUMYBATHCS BiJl BTpydYaHHS y cdepH, IO
PETYIIIOIOTHCS MU ITpaBaMu. 3 BU3HAHHSAM Ta 3I1HCHEHHSIM HaCIIpaBi IpaB
JIFOJIMHH TIEPUIOTO TIOKOJIIHHS OB’ sI3aHi 3 BHHUKHEHHSIM IIpOo0JIeM peajtizanii
Ha TMpPakTHI TNPHUHIWIINB MPaBOBOI JEMOKpaTwdHOi aepxaBu. Jlis
(dopMmyBaHHS Takoi Jep)kKaBU HEOOXIIHO CTBOPUTH TI'POMAISHCBHKE
CyCIIBCTBO. YMOBAMH TaKOTO COLIyMy HEOOXiqHO 3a0e3IedeHHs mpaBa Ha
KHTTS, CBOOOJY, OCOOHCTY He,ZlOTOpKaHiCTB cB00O/Ia COBICTI, JlyMKH TOIIIO.

3 (bopMyBaHH;IM HOBOTO €TaIy ICTOpI/I‘IHOFO npouecy CyCHiJIbcTBA —
HOBUI1 pIBEHb PO3BUTKY COIiaIbHO-EKOHOMIYHUX CTOCyHKIB BUHHKA€ Jpyre
MIOKOJIIHHA TpaB JoAWHW. lle MOKOJMIHHA EKOHOMIYHHX, COWIIBHHX 1
KyJIbTYPHHX TIPaB, L0 IIOXOIUT B MIEPITy Yepry 3 COLialiCTUYHUX TPATULIIH,
MOMYJIAPHAX Cepell NPUXWIBHHUKIB CEH-CHMOHIBCHKOTO PyXy rmodarky
XIX-ro cromitts y ®paniii. Bouu (bopMyBaana y mporeci 60poThOU
HapoJiB 3a MOKPAIICHHS CBOIO €KOHOMIYHOTO CTAHOBMIIA Ta ITiJBHIICHHS
CBOT'0 KYJIBTYPHOTO CTaTycy ( IIpaBo Ha Mpalto, COL[iajJbHOTO 3a0e3eUeHHS,
MEIMYHy JAOIOMOTY, 3aXHCT MaTepHHCTBA Ta JUTHHCTBA Ta iHIIE).
BaknuBrMHM HOPMaTHBHUMU aKTaMH SIKi 3aKPIIUISUTH CUCTEMY TIPAB JIIOANHH
MepIIoTo TMOKONIHHS Oynmu — @paHmy3pka IeKIaparis MpaB JIOIUHHA 1
rpomassinuHa 1789 p., Koncruryniro CHIA 1787 p.

3HAYHOIO MipOIO TPETE IOKOJIIHHSA BUHUKJIO y Bi/IOBIAb Ha 3TOBKUBAHHS
KamiTaliCTUYHOTO LUIIXY PO3BHUTKY CYCIILCTBA i HOr0O 3acajHUYol Ta 10
CyTi OC3BIAMOBINAIBHOT KOHIEMII IHAWBIMYadbHOI CBOOODH, IO
MIpUITycKajia ¥ HaBiTh JIETITAMi3yBaia eKCILTyaTaIlif0 pOOITHHYIOTO COIiyMYy i
KOJIOHIaJIbHUX HAPO/IiB. ICTOPUYHO CKIIAJIOCS TaK, 1110 SKOHOMIYHI, COIliaJIbHI
Ta KyJIbTYpHI npaBa JIOJIMHK TPOTHCTABIIOTECS TEPIIOMY TTOKOJIIHHIO,
IPOMaJITHCBKMM 1 TOJITHYHUM IIpaBaM i CTIPUIAMAIOTHCS TIEPEBAKHO K
cUcTeMa MO3UTUBHUX IPaB. SIKIIO CyTh MEPIIOro MOKOIIHHS MpaB JIOAWHI
noJisrae y cBoOOJI JIFOAWHU Bifl JepkaBH, 11 aBTOHOMIT 1 JepkaBa Oepe Ha
cebe 3000B’s13aHHS HE BTPYYATHCS B MEBHI CEpH KUTTS JIIOJUHH, TO IPyTe
MIOKOJIIHHS 1IPaB JIFOJAIMHY HABNAKH rependayae akTUBHY y4acTh JEPIKaBU B
COLIIaTbHO-eKOHOMIYHOMY Ta KyJbTypHOMY JKHTTI CYCHIIbCTBA 3aJuls
3a0e3neueHH s COLalIbHOT CIIPaBe/IIIMBOCTI, CIIPABEUIMBOIO PO3NOALTY OJar
1 3pIBHAHHA MOJMJIMBOCTEH KOKHOTO WIEHAa CYCHUIBCTBA. 3aKpiIIEHHS
CHCTEMH TpaB JIOJWHHU TPHOX ITOKOJIHBb NMPAKTHYHO 3aKPIiIUIEHO y BCIiX
KoHcTutynisix KpaiH JeMOKPaTHYHOTO PO3BHUTKY [2].

OCHOBHMUMH MDKHapOZHHMH JIOTOBOPAaMH, IO 3aKpilUIIOIOTH IIpaBa
JIONMHM JPYrOTro TIOKONIHHS, € 3aranbHa JeKjiapalis IpaB JIIOJUHU
1948 poky (ct. 22-27) i Mi>kKHapOAHKI MAKT PO €KOHOMIYHI, COMIalbHI Ta
KyJbTypHI 1paBa 1966 poky.

120



Tpere TOKONIHHA — TIOKONIHHS KOJEKTMBHMX TpaB abo mpaB
COJITapHOCTI, OTPHMAJIO IIMPOKE BU3HAHHSA y IpyTii momoBuHI XX CTOMITTS.
Ha BizMmiHy Big mepiioro i Apyroro mokoJjiHb, 10 pOpMYBaNUCs Ha OCHOBI
TeopeTHIHHX (JTiOepabHUX 1 COMiaTiCTUIHNX JAOKTPHH, TPETE MOKOIIHHS €
PE3yNBTaTOM JIIOJCHKOTO JIOCBiAY 1 MPaKTUYHUX BUMOI PEaJbHOTO KUTTA.
HaHpI/IKHa,ZL, o TeHeplLHHLOI‘O gacy y IIOACTBAa HeE 6yJ10 np06J1eM 3
€KOJIOTi€I0, aJie B Hallll YaCH BOHM IOCIJIAIOTh OHE 3 MPOBIIHUX MICIh Ha
HOPAOKY ICHHOMY. JlisUIbHICTH OJHIET OEep)KaBH BXKE HEAOCTATHBO A
BUKOHAaHHSI 3000B’s3aHb, L0 HAKJIAJAlOThCS Ha Hel MpaBaMH TPEThOTO
TIOKOJIiHHS. [XHs peaizalis MOKINBA TITBKHU y3roKEHUMH 3yCHIUIAMH BCiX
Cy0’€KTIB Ha «COIIaJbHIN CIEHI»: Jep)kaB, MDKHApOJHUX 1 HEYpSITOBHX
oprasizariif, (pOMaaChKUX 00’ €THAHD Ta IHAWBITyaIbHHUX OCiO.

YerBepTe  MOKOJIHHA MpaB  JIIOJUHM  T0Yaio  (OpMYBaTUCH
y 1990-x pokax XX CT. 3 HOBY K TakU 3 pO3BUTKOM JOCSTHEHb HAYKOBO Ta
TexHiuHOro mporpecy. Ha nymky ®.M. PynuHcbkoro, mi mpaBa MaroTh
3aXMIIATH JIOAWHY BiI 3arpo3, HOB’S3aHMX 3 EKCIEpHMEHTaMH y cdepi
TCHETHYHOI CIaJKOBOCTI OCOOHMCTOCTI, TOOTO II€ Taki MmpaBa JIOAMHH, IO
MOB’s13aHi 3 KJIOHYBaHHSAM Ta IHITUMH BIAKPUTTSIMH B Tanysi Oiomorii [3].
Takox, 10 YETBEPTOro IOKOJIHHS, Ha Hall MOTJISA, MOXKHA BKIIIOYHUTH
iHpopMamiiHi TpaBa i TEXHOJOTII, MPaBO Ha MHUP, Ha SICPHY OE3IeKy,
KOCMOC, eKoJioriuHi, iH(opmauiiiHi mpaBa Tta iHmi. ToOrto, uerBepre
MOKOJTiHHS — II€ TIPaBOBa BiAMOBiNb BUKINKY X XI CTONITTS, KON HTHMETHCS
BXKE IPO BIKMBaHHS JIIOJACTBA SIK OIOJOTIYHOTO BUAY, 30€peKeHHs
[UBLITI3AMIT, PO3BUTOK KOCMIYHOI colliaizarii JoacTea [4].

Ha cyuacHoMy erami, 4YeTBepTe TIOKOJIHHS [paB BHMarae HOBI
MIDKHapOIHO-NIPABOBI IPOLECyabHI IHCTUTYTH, IO TIOBUHHI 3a0e3neuyBaTH
i npasa. (DopMyeTbcsl MDKHapoJHe TyMaHITapHe npago, CBITCHKUI
I'yMaHi3M CTa€ OZHIEI0 3 BIX y MOpAIbHOMY PO3BHTKY cycninscTBa. PozButok
npaBoBoi inmei Ta TPaBoBOro IHCTUTYTy TpHITyCKa€e, Ha HaIl TOT IS, i
(hopMyBaHHS I1’SITOTO TIOKOJIHHS MPaB 3 HOBMMH BHUKIMKAMH TEXHIYHOTO
nporpecy, mepeopMyBaHHS COLialbHUX EKOHOMIYHHX CTOCYHKIB V
CYCIHIJIbCTBI, 110 CIIPHsiE BUHUKHEHHS HOBOI CUCTEMHM IpaB JIFOAWHM Ta iX
posmmpeHHI0. BogHOYac 1e npomec He MOXKHA OLIHIOBATH OJHO3HAYHO: 3
OJTHOTO OOKY, PO3LIMPEHHS KOJa MpaB, [0 BU3HAIOTHCS, M€ MOCHIIOBATH
NPaBOBY 3aXHUIIEHICTh OCOOMCTOCTI, 3 IHIIOTO — KOXHE «ITOKOJIIHHS»
MPUHOCHTb 13 COOOI0 HOBY JIOTIKY Y3aKOHEHHS JIOMaraHsb, siKi Ha3UBalOThCS
NpaBaMHy JIIOJMHHU, 1 HEMHHYYl KOHQUIKTH «HOBHX» IpaB 31 «CTapUMMN»,
BHACJIIIOK YOTO PiBEHb 3aXUIIEHOCTI MOXKE HE 3POCTH, a 3HU3UTUCH. Takum
NPUKJIAJOM € CHCTeMa IIpaB CEeKCyaJbHMX MEHIIMH, SIKi 3ITKHYyJHCS 3i
ColiaTbHUMHU HOPMaMH T'€TePOBU3HAYCHHSM MIEPEIOAHIX TOKOJIHb.

3apa3 dYeTBepTe MOKOIIHHS IPaB € COMATUYHUMH (OCOOHCTICHHMHU)
IpaBaMH, SKi OTpPUMajM TIPaBOBY pErJIAMEHTAIll0 B MDKHAPOIHHUX
JIOKyMEHTaX 1 pillIeHHSIX MIKHapOJAHUX OpraHizauii, Harpukiazn Jexnaparis
mpo kiaoHyBaHHS moauHu (2005), MixkHapoaHa Aekiaparllis mpo reHeTUdHi
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nani sronuan (2003), 3araneHa nekiapaiis npo 0I0€THKY i IpaBa JIIOAUHU
(2005), KonBeHmis mpo 3ax¥CT MpaB Ta TiTHOCTI JIOAWHU y 3B’SA3KY i3
3aCTOCYBaHHSIM JOCATHEHb Oiojyorii ta Meaummuu (1997), aki maroTh
000B’SI3KOBY IOPHIMYHY CHITy IIOJI0 PETYJIIOBAaHHSA COMAaTHYHHX MPaB.

OcoOnuBe 3HaueHHsT Mae XapTiss E€BpOIEHCHKOIO COIO3Yy  Mpo
OCHOBOIIOJIOXKHI TIpaBa (2000) sKa BCTAHOBIIIOE TIPABO JIFOJAWHU Ha BIACHY
¢i3uuHy Ta IynieBHy WIJICHICTB, a caMe Ha «L[o6pomm,ny Ta HAJIC)KHUM
qUHOM O(OPMIICHY 3TOJy 3aiHTEpECOBaHOI OCOOM 3TiAHO 3 IpaBHIIAMH,
BCTaHOBJICHUMH 3aKOHOM; 3a00pOHa 3aCTOCYBaHHSI €BI'€HIKH, 0cOONMBO 1l
YaCTHHH, sIKA Ma€ Ha METi CEeJeKIiIo Jofeil; 3a00poHa BUKOPUCTAHHSI
JIFOJICHKOTO TijIa Ta HOTO YAaCTHH SIK TAKHX SIK JpKepelsia NpuOyTKy; 3a00poHa
BIATBOPEHHS JIOIMHH 32 IOTIOMOTOI0 KJIOHYBaHHS», IPOOJIEMa CTAHOBIICHHS
npasa Ha eBTaHasiio [5].

Came HayKOBO-TEXHIYHHH NpOrpec, 3MYCHB AWBUTHCH II0-HOBOMY Ha
HAYKOBI MOIIyKH y cepi mpas aroaAuHU. BiH Mae He TiTbKU MO3UTHUBHI, a i
HeraTHBHI cTOpoHH. [103UTHBHE HAyKOBO-TEXHIYHOTO MPOTpecy — IIie AKiCHEe
MOKPAIICHHS PIBHS JKUTTA JIIOJICH, a 3BOPOTHIN OiK JOCSITHEHHS 010JI0Tii,
TCHETUKH, MEIWIMHH, TPAHCIUIAHTONOTII 1 Take iHINE, SIKi IMOCTaBWIIA
CydYacHy JIFOJIMHY B SIKICHO iHIIIC, HOBE CTAHOBHIIE. Y 3B’5I3KY 3 IIUM CydYacHe
CYCHINIBCTBO BHSBWIJIOCH Yy HOBIH cCTamii pO3BUTKY, IO JO3BOJSIE HaM
TOBOPHUTH PO HEOOXIIHICTH MPOJOBXKEHHsS (OPMYyBaHHS HOBOi CHUCTEMH
TIPaBOBOTO PETYIIIOBaHHS I’ ATOTO OKOIIHHS TpaB MroauHu [6]. Takox 3apa3
niepe JIF0ICTBOM BUHUK HOBHUH BUKIIMK — JKHTTSI JIFOJIMHU 1 3aXHUCT HOTO npaB
B yMOBax HOBOTO KiOeprpoctopy. @opMyBaHHS I’SITOTO MOKOJIIHHA IIPaB,
sIKe MOYKHa Ha3BaTH, 3 HAILIOT TOYKH 30Dy, «boxkecTBeHHI paBa Ta cBOGOANY.
OCHOBY M’SITOrO TOKOJIHHSI NPaB CTAHOBJATH Taki IIHHOCTI, SIK JIOOOB,
iHpopMmamiss Ta eHeprii., (HOpMyBaHHS HOBHX CTaHAAPTIB ITyXOBHOCTI,
cBOOOAM [JYMKHM B paMKax pO3BUTKY I1H(OpMaLidHUX TEXHOJOTIH,
PEINITifHAX, 1A€0IOTIYHNX CTAaHIAPTIB.

Jana karteropis mnpaB JIOJMHM Ie 1O KiHOg He odopmieHa i
peTYIOEThCs, y OIMBIIIA Mipi, HaliOHaJBPHUM TpaBoM JepxaB. CydacHa
JilicHicTh  (OpMyBaHHS I'SITOTO  MOKOJIHHA TOTpeOye MOJaibIIuX
TEOPETHYHHX 1 MPAKTHYHHUX IOCHIIPKEHh BUYCHHX MPABHUKIB, COIIIOJIOTIB,
NICUXOJIOTIB Ta IHIIMX HampsMKiB Hayku. [Ipouec ¢opmyBaHHS HOBHX
CTaHAAPTIB TPABOBOIO DEryJIIOBaHHS Ha PIBHI MIKHAPOAHOTO TIpaBa Ta
HAalliOHAILHHUX MPABOBHUX CHCTEM TPHUBAE.

Jlitrepatypa:
1.Cxaxyn O.®. Teopis nepxasu i npasa: [linpyunuk. Xapkis: Koncym;
VYH-T BHYTp. cupas, 2000. 691 c.
2. Koncruryuist Ykpaiau Big 28.06.1996 p. Binomocti Bepxosnoi Paau
VYkpainu. 1996. Ne 30. Ct. 141.
3. Pyninceknit @.M. I'pomansgHCBKi ITpaBa JIIOJUHU: 3aTaIbHOTEOPETHYHI
nutanss. [IpaBo Ha xutTs. 2000. Ne 31. C. 15-18.

122



4. ApamoBa O. YerBepre NOKOJIHHS NpaB JIOJUHU: IOCTaHOBKA
npobnemu. [IpaBo VYkpaimm. 2010. Ne 2. URL : http://www.info-
pressa.com/article-212.html.

5.IIpo 3abopoHy penpoOAYKTHBHOTO KJIOHYBAaHHS JIIOAWHH : 3aKOH
VYxpainu Binl4 rpyans 2004 poky / Binomocti Bepxosnoi Pagu Ykpainu.
2005. Ne 5. Cr. 111.

6. bapadamr  O.0. YerBepre TOKOJIHHSA  TpaB  JIIOAMHH:
3aransHOTeOpeTnuHa Xapakrepucruka.URL: http://science2016.Ip.edu.ua/
sites/default/files/Full_text of %20papers/vnulpurn_2016_837_36.pdf

DOl

INFORMATIONAL AND PSYCHOLOGICAL OPERATION
CONCEPTS AND COUNTERMEASURES IN THE CONDITIONS
OF THE LEGAL REGIME OF MARTIAL STATE

TH®OPMAIIMHO-TICUXOJOTTYHA ONEPAIIS IIOHATTSA
TA 3AXO/IA TPOTHUII B YMOBAX ITPABOBOI'O PEXXKUMY
BOEHHOI'O CTAHY

Shebanits D. M. I e6anin JI. M.

Candidate of Historical Sciences, Kanouoam icmopuyHux Hayx, OOyenm,
Associate Professor, doyenm kagpeopu npasa
Associate Professor of the Department Mapiynonscokuii 0epacasnuil
of Law VHigepcumem
Mariupol State University m. Kuis, Yrpaina
Kyiv, Ukraine

Shebanits V. F. Ile6anin B. ®.
Candidate for the “Law” Specialty 3000y6au cneyiansnocmi «IIpasoy
Mariupol State University Mapiynonscokuii Oepacashuil
Kyiv, Ukraine VHigepcumem
m. Kuis, Ykpaina

B ymoBax crorozieHHs1 OyAb-sKa BiiiHa BeAETHCS HE TUIBKU Ha 1O 0010
aKTUBHMMHU OOMOBWMHM AisiMH, aje i B iHQopmamiiiHoMy mpocTtopi. Hapasi
came iH(pOopMaIiifHUHi PPOHT € OJHUM 3 TPOBIAHUX HANIPSIMKIB YKPaiHCHKOTO
HalliOHAILHOTO CYNIPOTUBY 30poiiHiii arpecii Pociticbkoi Penepariii.

OCKUTbKU BIDIMB OyAb-sKMX iH(QOpPMAIiHUX OIepaliil sSK Ha NUBUIBHE
HAcCeJICHHs], TaK 1 Ha BIFICbKOBUX MOXKE MaTH HeaOMsIKHUIA IeCTPyKTHBHHUI BILIUB
Ta B TOJAIBIIOMY MOXE HPH3BOAWTH JIO HelependadyBaHUX HACHJIKIB,
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HACHOTOJTHI 3AJTHIIAETHCS aKTYaITLHOIO TTOTpeda TOCHTiHKEHHS CYyTHOCTI TIOHSITTS
iH(opMaITifHO-TICHXOJIOTIYHOI Oreparii, a TaKoX 3aXOIiB TPOTUAIl Takoi B
YMOBaX 0COOJIMBOTO MIPABOBOTO PEKUMY BOEHHOTO CTaHy B YKpaiHi.

3a3HaueHa TeMaTWKa IOCITiKyBamacs OararbMa HAayKOBIIMH Pi3HUX
chep HaAyKOBOTO Ti3HAHHA, a caMe ICHXOJIOTil, IOPHCHpPYACHII, Tamy3i
JepKaBHOTO YHPABIIHHA TOMIO. 30KpeMa, BapTO 3rajaTd poOOTH TaKHX
aBtopiB sik M. IToropenpkuii, H. 3paxescoka, B. I'opOynin, B. Anemenko,
V. npHUIBKA Ta 1HIII.

loBopssun mpo BmMB  iH(OpManiiHO-IICUXOJOTiYHOT omepanii Ha
CBIJIOMICTb JIFOJIMHY 1 TPOMa/SIHMHA, Ha HAILIy AYMKY, BapTO 3yIHHUTHUCS Ha
MIUTAHHI PO3KPHUTTS CYTHOCTI MOHSTTS IICUXOJIOTI4HOI Oe3neku. Biarak, came
no cobi MoHATTS 1H(OPMALIITHO-NICUXOJIOTIYHOI Oe3MeKu O0COOHCTOCTI €
KOMIUIEKCHIM Ta 0araTOrpaHHHM IOHATTSM, SIKE B HAaHOLIbII 3araJbHOMY
3HAQUEHHI MOXXHA BU3HAYHUTH SIK CTaH 3aXMIIEHOCTI INCHUXIKH JIIOJWHH Bif
JeCTPYKTUBHOTO BIUTMBY HeraTUBHOI iHopmarii [1, c. 107].

Otox, y crioco0ax 0 BU3HAYCHHS MOHATTS 1H(OPMAMiHHO-TICHXOJIOTiTHOT
orepariii € ImoHaiiMeHIe ABa miaxoau. [lepmii BU3Ha4ae 3rajaHe HaMH SIBUILC
Yy MHAPOKOMY CEHCl 1 TIIyMa4yuTh iH(POPMALIIHO-TICHXOJIOTIYHY OTIepamito sK
CIUTaHOBAaHE BHKOPHCTAHHS TEXHOJIOTIH Ta METOMIB MOIIMPEHHs iH(popMarii
3a/TsI BIUTMBY Ha CBiZOMICTh JTrouaH [2, ¢. 230-231].

[HIM# migxig TIyMaduTh 1H(OPMALIHO-IICUXOJIOTIYHY OIepalilo y
OUTBII BY3bKOMY PO3YMiHHI 1 BU3HAUA€E, MO 1€ IHCTPYMEHT BIUIUBY, SIKUI
3aCTOCOBYEThCS INiJi Yac BEICHHS aKTUBHUX OOHOBHMX Hill  3amis
JeMopaiisarii npotuBHuKa [2, ¢. 230-231].

Jlesiki HayKOBII BKa3yIOTh Ha Te, 0 OCHOBHUM 3aBIaHHAM iH(pOpMAIIiifHO-
TICUXOJIOTTYHHX BIUIMBIB € MAHIITyJIFOBAaHHSI MAaCOBOIO CBIZIOMICTIO, SIKE B CBOIO
Yepry Mae Ha MeTi BHECCHHS 5K B CYCIUIBHY CBIJIOMICTh, TaK i B CBIZJOMICTh
OKpeMHUX O0cCi0 TEBHHX ieil Ta TOTJIAMIB; Je30pieHTamis Ta Ae3iHdopMartis
HaceJIeHHs, OCNIaOJIeHHs! YCTaJleHHX MEepeKOHaHb, sKi CKIIAJaloTh ITiJABaJIMHU
CYCIIIbCTBA; 3JIIKyBaHHs ToIIo [3, ¢. 15].

3a/uisi JIOCATaHHs IIOCTaBJICHOT METH arpecop BUKOPHCTOBYE JOCHTh
po3raiykeHe KOJO KaHajiB mnepegadi iH(OpMaIiiHO-IICHX0I0rYHOTO
BruMBy. Takumu KaHajamMu € 3aco0M MacoBoi iH(popMarlii, KoM IoTepHi
nporpamu Ta Mepexa [HTepHeT, pO3MOBCIOJKEHHS Yy TOK, PO3IOBCIOKEHHS
Ta 3aCTOCYBaHHS ariTamifHuIx JIUCTIBOK, PO3NOBCIOXKEHHS
IIporaraHIMcTChKOI iHdopmalii yepe3 TBOpH MHUCTeNTBa Ta iHme [ 1, c. 108].

BpaxoByioun BUILEBHKIIAJICHE, BAYKJIMBO HATOJIOCUTH 1 Ha crocobax Ta
3axojax MPOTHAIl 3rajaHuM iH(QOPMAIIHHO-TICHXOJIOTIYHIM BIUIHBAM.
Binrak, nesxi HayKoBII BKa3ylOTh Ha Te, IO HPOTHIiS HEraTHBHOMY
iHpOpManifHO-TICUXOJIOTIYHOMY ~ BIUIMBY MOXE  peaJi30ByBaTHCS
LIOHAaHMEHIIIE [BOMa HaNpsIMKaMH, 30KpeMa:
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— HaJaHHAM  OTepallii-BiANOBiMI HAa TICUXOJIOTIYHO-iH(pOpMaITiitHy
arpeciro MpOTHBHHKA;

— pO3poOKOI0 Ta MOJAIBIIMM BHKOPHCTAHHAM CTpPATErili PO3BHUTKY
Oe3mexoBoi moiTHKY Kpainu [1, c. 108].

OTOX, Ha Hally TyMKY, a0M €(peKTHBHO HEHTPasi30ByBaTH HETaTUBHHA
BIUIMB  iH(QOPMAIifHO-TICUXOJOTIYHOTO THCKY arpecopa, HEOOXiTHO
MPOBOJINTH KOMIUIEKCHI 3aX0/TH, 30KpeMa TaKi sIK:

— TIpOBe/IeHHS MOCTiiHOT iH(OpMaLiiHO-pO3’ICHIOBAILHOI POOOTH 3
HaceJICHHSIM, IIJSIXOM BUKOPHCTaHHS 3ac00iB MacoBoi iH(popMarii, Mepexi
InrepHer, pajio Ta TenebayeHHs TOLIO;

— TocTiiiHe iHQOPMYBaHHS CYCHIIBCTBA TPO iSJIBHICTH BIHCHKOBUX
MipO3AiJIiB, IPOBEACHHX OIEpalliif Ta ycHixiB Ha (POHTI;

— HeWTpami3yBaHHS  BOPOXHX  KaHAJliB HAJaHHA  HENpPaBIUBOL
iH(popMarii, SKi IIBIXOM Ae3iHpopMallii HaceIeHH MaHIMyIIOIOTh HAM;

— TPOBENEHHS pI3HOPITHUX 3aXOJiB, CHPSIMOBAHMX Ha 00 €IHAHHI
CYCITUTBCTBA HABKOJIO 3aTralbHOHAIIOHATIBHOT 1/1ei.

OToX, MiZICYMOBYIOUH BHIICBHKIAJICHE, MOXKHA 3pOOHTH BHCHOBOK IIPO
Te, 0 iHpopMaiiiHa Oe3eka CyCIiIbCTBA € HE MEHII BAYKIIUBUM YHHHIKOM
aHbK ocoOucra Oesmeka. Jlo Toro *, mpaBWwIbHO oOpaHa iH(poOpMaliliHa
MOJNITHKA KpaiHU € 3amnopykoro e(peKTHBHOI mpoTuaii 30poiHid Ta
iHpopMauiiHo-icuxojoriynii  arpecii  Pociiicekoi  ®enepanii npotu
VYxpainu. PesynbratuBHiCT Takoi NpoOTUAIl 3aleXuTh BIiI SKOCTI Ta
KOMILICKCHOCTI 3aXO/IiB, sIKi IOBUHHA 3/[IiICHIOBATH JIepKaBa 3a1s1 OC3MEeKH
JFOJIMHU Ta TPOMaJISTHUHA.
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15 6epesns 2022 poxy BepxosHa Pana Ykpaiau yxBamuia 3aKOHOIIPOSKT
Ne 7160 «IIpo opramizamito TPYZOBHX BITHOCHH B yYMOBaX BiICEKOBOTO
cTtaHy». BiH CcyTT€BO 3MiHIOE 3BUYHE (YHKIIOHYBaHHSA TPYIOBHX
MIPAaBOBIHOCHH TIPOTSATOM BOEHHOTO dYacy, 3HA4HO 3BY)Ky€ TapaHTOBaHi
IpaBa MPAaIiBHHUKIB Ta JCI0 PO3IIUPIOE IIPpaBa pOOOTOAABIIIB.

VY pasi 3anpoBajukeHHs BiiickkoBoro craHy KoHcrurynis YkpaiHu
JI03BOJIsIE OOMEXYBaTH OKpeMi npaBa rpomajsH [1, ct. 64], 1 Tpy1oBi mpasa
He € BUHATKOM. YkazoMm Ilpesunmenra [2] B VYkpaiHi 3anpoBamKeHO
BIMCHPKOBHIM CTaH, Ha TMepiog Jii SKOr0 MOXYTh OOMEXYyBaTHUCS
KOHCTHUTYLIHI NpaBa Ta CBOOOJM JIIOJUHU Ta TPOMaISHUHA, 30KpeMa
nependaveni Koncturymieto Ykpainu [1, cT. 46] , BCTAHOBIIOE JCKIIApaIlis
PO TPAIfio, KyId BXOAATH MOXIIMBICTH 3apOONATH c0o0i KUTTA Iparero,
BIJIBHO OOMPAaHUM UM SIKHH JIIOJMHA BIJIBHO HOTOJIKYETBCSL.

Take oOMEXEHHS KOHCTHTYLIHHOTO IpaBa Ha Npalio, OYEBHIHO,
BUKJIMKaHe 00CTaBMHAMM aKTHUBHHUX OOMOBHUX Jill Ta HEOOXIQHICTIO BXKUTTS
3aXO0[iB IIOM0 3aXWCTy Jep)kaBd. BogHouac MexaHi3Mmu, mependadcHi
YUHHMM 3aKOHOJIABCTBOM IIPO TIPAIl0, X0Y 1 CHPSMOBaHI HA MaKCHMaJIbHE
JOTPUMaHHS TIpaB Ta rapaHTiil AJIs MPaliBHUKIB, HE 3aBXKIU MOXYTh OYTH
BHKOHaHI pOOOTOAABISIMU B YMOBaX BOEHHOTO CTaHy.

VY paiionax, e BinOyBaroThCs 00IOBI Iii, Ta y pa3i 3arpo3u XUTTIO Ta
3/I0pOB 10 TIPAIiBHUK MAa€ MTPABO PO3ipBaTH TPYAOBHUIT JOTOBIp (3BUTBHUTHCS)
3a BJIaCHUM OakaHHSM 0Oe3 momnepepKeHHS Mpo 1ie podoTonaBLs 3a 14 1HiB
JI0 JIaTH TaKkoro 3BUTbHEHHS [4, cT. 38].

Ile wac, mporsarom sKoro poOOTOJABEIF MOXE 3HAWTH 3aMiHy
IIpaIiBHUKOBI 0e3 BTpaT il BUpoOHUNTBa. CKacyBaHHS TaKOTO TEPMiHY
MOYKHa PO3LIHIOBATH K MiHYC JUIl pOOOTOAABII, OCKUIBKM Ha JIOJATOK JI0
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npoOyieM, CHpUYMHEHHX OOHOBMMH MisIMH, POOOTOAABEIlb MOXE MAaTH
JIOJATKOBI TIP00JIEMH 3 TIOIIYKOM IIpaliBHUKA.

IIpaBo poboTomaBLsl TepeBeCTH IMpaliBHUKA Ha iHITY poOOTy, IO HE
o0yMOBJIeHa TPYIOOBHM JOTOBOpOM, 0Oe3 Moro 3romu. Take mpaBo
poboToaBens MOXKE pealizyBaTH BUKIIOUHO:

— IUIs 3arro0IraHHs 9M JIKBIZaLil HACIiAKIB OOMOBHUX il

— 3a IHIIMMH OOCTaBMHAMM, SIKi CTaBJISATh a00 MOXXYTh HapakaTd Ha
3arpo3y JKUTTIO 200 HOPMaJIbHI )KUTTEBI YMOBH JIIOJICH.

[Ipu npoMy npaniBHUKY rapaHTy€eThCs OIJIaTa Mpalli y po3Mipi He HIK4e
3a cepeHill 3apo0iTOK 3a MONepeHIM MiclieM POOOTH.

BopHowac miono mpauniBHMKa He AitoTh mosioxkeHHs K3nll Ykpainn
[4, ct. 32], sixi 30008’ s13yBasi pOOOTOABIIS TOBIIOMJISITH MPAI[iBHUKA TIPO
3MiHYy iICTOTHHX YMOB TIparli (a epeBeAeHHs MpalliBHUKA — I1e 3MiHa iCTOTHUX
YMOB Tipami) 3a 2 Micsmi [0 [JaTH TaKoro IepeBeieHHS. MokHa
KOHCTaTYyBaTH, IIO B IIil YacTHHI BigOYIIOCS 3BY)KCHHS TIpaB Ta TapaHTIH s
MPaIiBHUKIB, [0 CTOCYIOTHCSA OOCTaBUH 3MiHH CYTTEBHX YMOB TIpaIli.

Tako)k MOXHA KOHCTAaTYBaTH 3BY)KEHHA TapaHTI IpaliBHUKaM.
BonHowac 3a mpaniBHHKaMHu 30€pira€TsCsi IpaBoO Ha OTPUMAaHHS BHXITHOI
JIOTIOMOTH Y PO3Mipi OJTHOTO CepeIHbOMICIYHOTO 3apO0ITKY.

Tenep poboTomaBLi MalOTh MPaBO 3BUIBHATH MPALiBHUKIB y 3B’SI3KY 3
JIKBIJAIIEI0 MiIIPUEMCTBA, OpraHi3allii, yCTAaHOBH, SKIO TaKa JIIKBiIaIlis
BUKJIMKAHA 3HUIICHHSIM BHACTIOK OOWOBHX [iff yciX BHUPOOHUYHX,
OpraHi3alifHUX Y1 TEXHIYHUX ITOTY>KHOCTEH YK MaiHa MiANpPUEMCTBA.

ITig gac mii BificbkOBOTO cTaHy poOOTONABII MAKOTh MPABO OPOPMIISTH
PO3ipBaHHS TPYAOBOTO JOTOBOPY i Yac THMYACOBOI HEIpaIe3JaTHOCTI
mpaliBHUKa a00 i yac mepeOyBaHHS HOTO Y BIIITYCTII. Y TaKOMY pa3i JHEM
3BUTPHEHHsI Oyne mepimuii poOouMid JeHb, IO HACTa€ MIiCHs 3aKiHYCHHS
Mepioy TUMYACOBOI BTpATH Mpale3gaTHOCTI abo mepmmii pobodnii eHb
TICIIS BIAITYCTKH.

Kpim Toro, ckacoByIOTHCS MOJIOKCHHS PO CKOPOUYCHUH rpadik podoTH
HarepeaoIHl CBATKOBUX AHIB. [I’siTmaeHHuit abo 1ecTuaeHHUN poboumii
THKJICHb BCTAHOBIIIOEThCA POOOTONABIEM 3a PIIIEHHAM BiCHKOBOTO
KOMaH/lyBaHHs Pa3oM i3 BIHCHKOBUMHM aJIMiHICTpallisiIMU. A HOpMa Ipo Te,
mo Oe3nepepBHUN BIAMOYMHOK MOXke OyTH CKOpodeHHid 110 24 ToauHH,
03HAYae, MO KiJIbKICTh BUX1THUX MOXe OyTH CKOpPOYEeHA IO OJHOTO.

IIpaBo mnpamiBHMka Ha 24 KaJeHIapHI IHI OIUIaAYyBaHOI BiJIIyCTKH
MPOTATOM Jii BOEHHOTO Yacy 3ajMIIMIOCs 0e3 3MiH.

OnHak Terep poOOTOAaBElb Ma€ MPABO BIIMOBUTH IPAIliBHUKOBI,
3aJly4e€HOMY /10 BUKOHAHHS po0iT Ha 00’€KTaX KPUTUYHOI iHPPACTPYKTYpH,
y HaJaHHi OyIb-KOTO BHIY BIAITyCTKH 32 BUHATKOM BIJITyCTKH Yy 3B’S3KY 3
BariTHICTIO Ta BiAIyCTKH O AOTIISAY 32 TUTHHOIO.
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PoGoronaBenps 3anumiacTbest 3000B’s3aHUM 3a0€3MEUNTH  peallizalliro
IpaBa MPaNiBHUKIB CBO€YACHE OTpUMaHHA 3apruiaTi. KpiMm Toro, B HbOMY
MICTHTBCS  IHIE TONOKEHHS, IO  3BUIbHSAE  POOOTONABISL  Bif
BiNOBIiJAJIFHOCTI 32 HEBHILIATY 3apOOITHOI IUIATH, SKIIO BiH IOBENE, II0
HEBUIUIATA CTajacs BHACHIILOK BENEeHHS OOHOBHX miif Ta 0oOCTaBMH IHIIOL
HenepeOopHOi cHITH.

[Tpu3ynuHeHHs Oii TPyIOBOTO NOTOBOPY — II€ THMYACOBE 3BLILHEHHS
poboTomaBist Big 000B’A3Ky 3abe3nedyBaTH MpaliBHUKAa pOOOTOI Ta
TUMYacOBE 3BUIBHCHHS TpAI[iBHUKA BiJi 000B’sA3Ky BUKOHYBaTH poOOTYy 3a
YKIJIaICHUM TPYIOBHUM JIOTOBOPOM. 3yNMUHEHHS Jii TPYAOBOTO JOTOBOPY HE
TSTHE 33 CO00I0 MPUIMHEHHS TPYAOBHUX BiTHOCHH.

Ilo mikaBo: MHUTaHHS, MOB’sA3aHi 3 BIJIIKOIyBaHHIM 3apO0ITHOI ILIATH,
rapaHTIMHUX Ta KOMIECHCAIHHUX BUIUIAT NpaliBHUKAM Ha 4ac MPUIUHEHHS
Jii TpyIOBOTO JOTOBOPY B IIOBHOMY 00CS31 IIOKJIQAAIOTHCS Ha JEPIKaBy, sIKa
BUMHSE BilICBKOBY arpecito, B JaHoMy BUManky Ha P®. Takum anHOM, SKIIO
TPYIOBUH JOTOBip i3 MpamiBHUKOM Oyle NPUINHEHO 3a BKa3aHUMU
IicTaBaM#, OTPUMATH KOMIICHCAIIFO BiIMOBIIHUH MPamiBHAK 3MOXKE JIHIIE
BiJl KpaiHH-arpecopa.

BucuoBok. [lonoxenns 3akony Ykpainu «IIpo opranizamito TpyaoBHX
BIJTHOCHH B YMOBaxX BIWCHKOBOIO CTaHy» HaBpsJ YHM MOXKHa Ha3BaTH
CHPSIMOBaHMMH Ha MaKCHMAJIbHHH 3aXUCT TpaB Ta 1HTEPECiB MpalliBHUKIB,
CKOpillle HaBIIaKW, OCKUJIbKM MpaBa MPAI[iBHUKIB 3HAYHO 3BYXKYHOTHCS
MOPIBHSHO 3 MHPHUM 4YacoM. 3 IHIIOrO OOKy, BOEHHHWI 4Yac BHMarae
YXBaJICHHSI CKJIQIHUX 1 HETMOMYISIPHUX PIIlIeHb HE JIWIIE Ha 1ol 0010, a i B
iHIUX cdepax, 30KkpeMa i y TpyJOBUX BiTHOCHHAX. ToMy, HE3aJICKHO Bij
CKJIIATHOMIIB, SKi YEKAIOTh Ha YKpaiHy Ta YKpalHIB TNOMepeny, CIif
CHOAIBaTHCS, III0 MU 3MOXKEMO X TMPOMTH Ti/IHO.

Jlireparypa:
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2. Ykazom [Ipesunenra Ykpainu Ne 64/2022 Bin 24.02.2022 poky
3. 3akoHonpoekT Ne 7160 «Ilpo opraHnizamiro TpyIOBHX BiJHOCHH B
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BiiicbkoBa arpecis Pociiicbkoi @enepanii npotu Ykpainu B 2022 poui Ta
BBEJICHHS IIPABOBOTO PEKUMY BOEHHOTO CTaHY 3YMOBHJIM 3HAYHI KOPEKTUBHU
B yCiX c(epax CyCHiIbHOTO JKUTTSA. BHACTIIOK TaKuX MOMIN CYTTEBI 3MiHU
3a3HaNa i agBoKaTypa YKpalHu — HellepyKaBHUI CAaMOBPSTHHH iHCTUTYT, IO
3a0e3neuye 31CHeHHS 3aXHCTY, MPeJCTABHHIITBA T HAJAHHS IHIIUX BHUIIB
MIPaBOBOI TOTIOMOTH Ha npoq)ecmHm OCHOBI, a TaKOX CAMOCTIHHO BHpIIIy€e
MUTaHHS OpraHizamii i AisJIBbHOCTI aJJBOKaTypH B TOPSIZIKY, BCTAHOBJICHOMY
3akonoM Ykpainu «IIpo ajiBokatypy Ta afBOKaTChKY JTisuTbHICTH» [1].

JisuTbHICTh ~ ZBOKATIB, €(EKTUBHICTh iX MPaBO3aXMCHOI POOOTH
Oe3mocepelHFO TOB’sI3aHI 31 CTAHOBWIIEM JIOIWHH B CYCIJIBCTBI Ta
JIepKaBi, a TAKOXK 3 JOTPUMAHHIM OCHOBOIIOJIOKHUX IIPUHIIAIIB JEMOKPATIi,
BEPXOBEHCTBA IpaBa, 3aXWCTy MpaB JIOJUHW W BIAMOBIAHO SAKiCHOT
MpaBHUYOT JoOMOTH. POJIb alBOKaTa B POIIECi CTAHOBJICHHS [IPAB JIFOIUHH,
iX 3axXUCTy Ta BiTHOBIIEHHS € Oe33alepeyHor0 B OyIb-sKii nepikaBi Ta
MPaBOBOMY CYCIIIJIbCTBI.

BiTum3HAHI HAyKOBI XapaKTepH3yIOTh aJIBOKATypy SIK €eMEHT MPaBOBOI
cucTeMH YKpaiHW, a TpaBO3aXWUCHY [isUTbHICTh aJBOKATIB SK YaCTHHY
IOPUINYHOT TPAKTUKKA B TPABOBI CHCTEMi; SIK OCOOJMBHI IMPaBO3axXUCHUI
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IHCTUTYT T'POMAJSIHCHKOTO CYCHIJIBCTBA, SIKMH MPEICTABIISIE IHTEPECH LLOTO
CYCHLIBCTBA TIEpe] IePIKaBOIO, B3AEMOJIIE 3 AEPKABOIO 1 BOJHOYAC TIPOTUCTOITH
JiepkaBi B 0co0i opraHiB IyOJIIYHOI BJIaaAW 3 MUTaHb 3aXUCTy NpaB Ta CBOOO/
JIFOIHY, 30KpeMa B CYZOBHX OpraHax; sk IpogeciiiHy opraHizallito aJBOKaTiB
31 CreliaJIbHUM CTaTycoM, SIKa JIi€ Ha 3acajiax CaMOBPSIyBaHHS 1 uepe3 sKy
peami3yloThcsl TIpaBa IOpHCTa Ha 3aHATTS aIBOKATCHKOIO [isUIBHICTIO [2].
[uTaHHs 3aXKUCTy MpaB JIFOIMHU € OJHHUM i3 HaraJIbHUX B YMOBAX CbOTOJICHHS, Y
3B’S3KY 3 IIMM Ha3BHYAHO BaXIIMBAa BHYTPIIIHS KOHCOJIIOBAaHICTH BCIX
iHcTUTyIIH. CaMe Ha aJIBOKATypy MOKIIAICHO KOHCTHTYIIHHY (DYHKIIIFO 3aXUCTY
TIpaB JIFOJMHH Ta TPOMA SIHUHA, a IPABO Ha 3aXHCT, BiANMOBiAHO 10 KoHcTHTyIii
VYKkpainu, He migsrac oOMEXEHHIO HaBITh MiJ] 4ac 3alpOBaPKEHHS PEXUMY
BOEHHOTO CTaHy.

OnHak, 3 MOMEHTY MacIuTaOHOI 30poiHOI arpecii HOCTIHHO 3MIHIOIOTHCS
YMOBH, BiJ SAKHX 3aJCXHUTh peali3amis OCHOBHOI METH iHCTHUTYTY
aJIBOKATypH, 30KpeMa: HECEHHS aJJBOKaTaMu CIy»O0u B 1aBax 30poitHux Cui
VYxpainu; BUi3 9aCTHHH aABOKATIB 32 KOPJOH a00 B iHIII MicTa YKpaiHu, y
3B’s13Ky 31 30poiiHOI0 arpeciero; oOMexeHHs (YHKLUIOHYBaHHS €IUHHX
JepKaBHAX PEECTPiB; poOOTa OpraHiB MyONiYHOI BIAagd, y TOMY YHCITI U
CyHiB, B JUCTAHI[HOMY pexuMi ab0 31 CKOpPOYEHHM pPOOOYHM JHEM;
BUMYIIICHE TIPUIMHEHHSI POOOTH CyHiB Ha TEPUTOPIAX, 1€ BEAYTHCS OOMOBI
Jii; mepeMillieHHs Cyy B iHIIYy MiCLEBICTh; BiIKIaJEHHs PO3IIIsLy CIpaB;
MIPOITYyCK TIPOIECYaNbHUX CTPOKIB Tomo. Lleil mepernik He € BUYEpIHHM,
OCKIJIbKM YMOBH 3IIHCHEHHs KIO4oBOi (YHKLIT aJBOKaTypu IOCTiiHO
3MiHIOIOTBCSI.

3akonoM Ykpainu «IIpo Buecenns 3MmiH 10 Koncrutyiii Y kpainu (11010
npaBocy s )» posnin VIII Koucruryuii Ykpainu «IIpaBocyans» Oyio
nomoBHeHO cratTeto 131-2 mono nmisimeHOCTi aaBokatypu [3]. TooOTto,
3aKOHOJIABEllb BH3HAYAE JIBOKATYPY SIK €JIEMEHT IPaBOCYIs, OCKUIbKU
HaBa)XJIMBIMIOK KOHCTUTYIIHHOIO (QYHKIIEIO aIBOKATYpH € 3a0e3redeHHs
[paBa KOXXHOI JIFOJAMHU Ha 3aXWCT. Hamijsrouu BIAMOBIAHOK (QYHKINIED
IHCTUTYT aJBOKaTypH, Jiep’KaBa, B CBOIO Yepry, Mae€ CIpPHUITH BHCOKOMY
PIBHIO HalaHH aJIBOKaTaMu IpodeciiiHoi mMpaBHUYOT JONOMOT'H, 110 MaTHME
Oe3mocepeiHii BIUTUB HA AKiCTh 3AIHCHEHHS IPaBOCY LS.

Cuij 3a3HauMTH, 110 ePEKTUBHICTH 3aXUCTY aJIBOKATOM IIPaB JIFOJIUHU Ta,
BINIOBITHO, HAJAaHHSA SKICHOI TIPaBHUYOI JONOMOTH, O€3MOCepeaHbO
3aJI©KHUTh BiJ| JOCTYIY IO MPaBOCYJJIsl, KA YCKJIAIHUBCSA B pa3H Micis
BBE/ICHHS IIPAaBOBOTO PEKUMY BOEHHOTO CTaHy. Pa3oM 3 TMM, HE MOXIJIHMBO
3IMIITA 11032 yBarow pekoMeHpamii Paam cyaniB  Ykpaidu, ski
HaJaBajiics y 3B’S3Ky 3 BBEICHHSIM BOEHHOTO CTaHy, 30KpeMa, IIOJ0
MOJKJIMBOCTI POOOTH CyAiB MUCTAHIIIHO, SKIIO iCHY€ 3arpo3a >XUTTIO 1
3JI0POB’I0 CYAJISIM, TPalliBHUKAaM Cyay Ta y4acHHKaM IIporecy. Y BHUMAAKY
3arpo3u JKHUTTIO, 3A0POB’I0 Ta Oe3memi BiABiAyBadiB Cyqdy, HpaIliBHUKIB
armapaty cyay, CyIJIiB OIEpaTHBHO NPUHMAaTH pIlIEHHS NPO THMYacoBe
3YNHUHEHHS 3A1HCHEHHSI CyIOYMHCTBA IEBHUM CY/IOM JI0 yCyHEHHsI 00CTaBHH,
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SIKi 3yMOBHJI IIPUITMHEHHSI pO3TIIsiLy cIipaB. [HOpMyBaTH Ipo Taki pilieHHs
omepatuBHi mtabdu, Bepxosuuit Cyn, Pany cynnis Ykpaiau, JICA Ykpainn.
Kpim Toro, Skmo y cmpaBi CIUIMBAIOTH IIpolecyajbHi CTPOKH, TO
PEKOMEHIOBAHO iX MPOJOBKYBATH, IPHHARMHI 10 3aBEPIIEHHS il BOEHHOTO
crany [4]. Boamnowac, ocoOmuBOI yBarm B TakMX YMOBaxX 3aciyroBYE
YIOPOBAIKEHHS  €JIEMEHTIB  CJIEKTPOHHOIO  ypsIyBaHHS,  30KpeMa
(yHKIIIOHYBaHHS cucTeMH «ENEKTpoHHUIT cyay», 3h1HCHEHHS TPaBOCY A Y
pexuMi BileOKOH(EpeHIlii, y TOMYy 9HCII i3 3aCTOCYBaHHAM BIIACHHUX 3aC00iB
1032 MPUMILICHHSIM Cyly, IO O3UTHBHO BiJIOOPaKaE€ThCS HA 3aXHCTI IIpaB
JIOAWHY, eNEeKTPOHHHWHA JOKYMEHTOOOIr, IO [03BOJsE€ OUU(pPOBYBATH
Marepiaiu cIpaBH i 30epiratu ix B HaliHUX cepBepax. Came elIeKTpOHHE
BPSTyBaHHS 1a€ MOKJIMBICTh aJBOKaTaM BUKOHATH CBOi (QYHKIII1 SIKICHO Ta B
MOBHOMY 00CsI3i.

TakuM 4MHOM, 3aXHCT IpaB JIIOAUHUA HE MOXe OyTH OOMEXeHUM Hi B
SKOMY BHUIAJKy, HaBiTh IiJ| 4ac Jil MPaBOBOTO PEKUMY BOEHHOTO CTaHy.
Hapmaku — mepex Aep)kaBOIO IOCTANO 3aBJAHHSA — SKOMOTa IIBHIILE
3a0e3MeYUTH JOCTYI JIO0 HPaBOCYIs, €IEMEHTOM SKOTO € aJBOKaTypa.
HananHs npaBHHYOi TONOMOTH Mif 4Yac Jii MPaBOBOTO PEXHMY BOEHHOTO
CTaHy JOCHThH YCKJIaJHHUIA AisUIbHICTh aJBOKATYpPH BIIIJIOMY, aji¢ BOJHOYAC,
Il BIUIMHYJIO Ha OHOBJICHHA (opmary (yHKIIOHYBaHHS mpodeciiiHoro
MexaHi3My. He3Bakarouu Ha TpyAHOLII Ta CKJIaaHi 0OCTaBUHHM, a/IBOKATypa
MPOAOBXKY€E (YHKI[IOHYBAaTH, BUKOHYIOUH CBil KOHCTUTYUIHHUA OCHOBHUI
000B’ 130K 11010 3aXKMCTY MPaB 1 CBOOO JIIOJIMHU, OPraHi30ByBaTH HaJaHHS
NpaBoBOl JOMOMOTH 0co0aM, sKi INOTpeOYIOTh TIPaBOBOIO 3aXHUCTY.
BonHouac, icHye HEOOXiJHICTh HOPMATHBHOTO 3aKpiIUIEHHS HOPM
a/IBOKAaTChKOI JISTIbHOCTI B yMOBax MPaBOBOI'O PEXHMMY BOEHHOTO CTaHy Ha
3aKOHOJaBUOMY PiBHI.
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Maibke 75 pokiB ToMy 3araibHa JAeKIapallii mpas JIFOJUHHA IPOrOJI0CHIa
B ctarTi 20 oaHy 3 (yHIAMEHTAJIbHUX CBOOOJ JIIOJMHH, SKa MOKJIMKaHA
3abe3nedyBaTy IeMOKpaTH3alil0 CyCIIbHOTO XUTT: «KoxxHa nronuHa Mae
mpaBo Ha CBOOOy MUpHHUX 300piB Ta acortiarii» [1].

Po3BuBarouM mosoKeHHs 3arajbHoi Jexiapaltii npas moauH, KoHBeHIis
PO 3aXWCT TPaB JIFOIUHU i OCHOBOIOJIOKHUX CBOOOX (mam — €Bporieiichka
KOHBEHIIis), B cTaTTi 11 3aKpinmia Ha perioHATFHOMY PiBHI IIPaBO KOXKHOTO Ha
CBOOOTy MUpHHUX 310paHb i CBOOOLY 00’ €MHAHHA 3 IHIIUMH 0cO0aMH, a TaKOX
BU3HAUWIA, IO 3AIMCHEHHS UX IpaB HE MiJIArae )KOJHUM OOMEXEHHSM, 3a
BUHSITKOM THX, I1I0 BCTAHOBJIEHI 3aKOHOM 1 € HEOOXIJTHUMH B IEMOKPATHIHOMY
CYCHIIBCTBI B IHTEpecax HAMIOHAJIbHOI a00 TPOMAJICHKOI Oe3meKH, it
3a100iraHHs 3aBOPYILECHHSAM Y 3JI0YMHAM, JUIsi OXOPOHH 3/I0POB’S UM MOpai
abo Jutst 3aXuCTy Tpae i cBo6o iHmmX 0cib [2].

B nopanbiiomy crarrero 21 MiKHApOIHOrO MakTy HPO TPOMAASHCBKI 1
noJtiTnyHi ipaBa 1966 poky (nani — Ilakrt), BU3HaHO MpaBoO Ha MUPHI 300pH Ta
YHOPMOBAHO, III0 KOPUCTYBaHHS MPABOM HE TUITAE HISKAM OOMEKEHHSM,
KpiM THX, SIKI HAKJIaJalOThCS BIIMOBIAHO JIO 3aKOHY 1 sIKi € HEOOXITHHMH B
JIEMOKPAaTHYHOMY CYCIIUIBCTBI B IHTEpecax Jiep>KaBHOI UM CyCHIJIbHOT Oe3neKH,
TPOMAJICEKOTO TOPSIIKY, OXOPOHH 3/10pOB’sl 1 MOpaJIbHOCTI HaceJeHHs abo
HaceJIeHHs 200 3aXUCTy MpaB Ta cBoOo iHImmX ocib [3].

UnHHI MIXXHApOHO-TIPABOBI HOPMH NUTAHHS 3aCTOCYBAaHHS OOMEKEHHS
LBOr0 IIpaBa BiJHECIM HA PO3CYA HAIIOHAJIBHOIO 3aKOHOIABCTBA,
BCTaHOBUBIIHM YiTKi BUMOTH I0JI0 YMOB JIOITyCTUMOCTi TAKOTO OOMEKEHHS.
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HaBenene cBimYUTH MPO €IHICTH Ta B3a€EMO3B’SI30K HOPM MIKHApOIHOTO
IpaBa Ta HALllOHAJIFHOTO 3aKOHOJIABCTBA CTOCOBHO PETYIIOBAHHS NpaBa Ha
MUpHI 310paHHS.

B ymoBax BiiicekoBOi arpecii pociiicekoi Qeneparii mpotu YkpaiHu
MUTAaHHS TPOOJeMaTHKN ePEKTHBHOCTI MIKHAPOTHOTO IpaBa 3ByYarb 3
HOBOIO CHJIOIO, y 3B’SI3KY 3 UMM CIIiJI 3ayBa)KHTH, 10 MIKHApPOIHE IPaBO
«CIpalboOBY€» TaM, Jie BOHO HalyacTille 3aCTOCOBYETHCS, a caMe — Yy
HAIlIOHANBHIN MPaBOBIM cUCTeMi. SIKIO MOJIOKEHHS JAOrOBOPY, Y HOpMa
3BMYA€BOTO MDKHApOJHOTO IpaBa BHKOPUCTOBYETHCS TpPHU YXBaJeHHI
pilleHHS  HalOHaJBHUM CYAOM 4YH  aJMIHICTPaTHBHUM  OpIaHOM,
MDKHapoZHe mpaBo 30epirac BCIO CBOIO JIi€BICTh, SKY TUIBKM 37aTHa
MPOJIEMOHCTPYBATH HalliOHAJIbHA Cy0Ba cucremMa [4, c. 3].

IcHytoui MiXHapOIHO-TIPaBOBI MexXaHi3MH (cTarTsa 15 €Bpormeicbkoi
koHBeHuii, crarrs 4 Ilakty) napmarote JloroBipHuMm [lepxaBam, 3a
BUHATKOBHX OOCTaBMH MOJJIMBICTh OOMEXKEHOr0 1 KOHTPOJILOBAHOTO
BIZICTYyIy BiI CBOiX 3000B’s3aHb i3 3a0€3MEUYCHHS IEBHUX IpPaB 1 cBOOO,
30KpeMa, IiJ Jac BifHW a0o0 iHINOi CYCHiIbHOI HeOe3IMeKH, sKa 3arpoXKye
JKUTTIO Hallii, BUKJIFOYHO B THX MEXaX, IKUX BUMarae rocTpoTa CTAaHOBHIIA,
i 32 YMOBH, L0 TaKi 3aX0/I1 HE Cylepeyarh iHIUM ii 3000B’13aHHSM 3TiJHO
3 MDKHApOJJHUM IIPABOM.

Koncturyuis Ykpainu B ctarTi 39 3akpinuia npaBo rpoMajisiH 30MpaTucst
MHpPHO, €3 30poi 1 POBOANTH 300pH, MITUHTH, TIOXOH 1 JEMOHCTpalLlii, Ipo
MPOBEICHHS SIKMX 3aBYaCHO CIOBIIIAIOTHCS OPTaHM BHKOHABYOI BJIAAM YH
OpTaHH MICIIEBOTO CAMOBPSIIyBaHHS; a TAKOXX BCTAHOBMIIA, IO OOMEXEHHS
I110/10 peajtizamii [bOTo IpaBa MO>KE BCTAHOBIIIOBATHCS CYAOM BiAIOBIIHO /10
3aKOHYy 1 JMIIe B iHTEepecax HaIliOHAJBHOI O€3leKH Ta TPOMAJCHEKOTO
MOPSJKY — 3 METOFO 3a1100iraHHs 3aBOPYIIEHHM YU 3JI0YHHAM, JUII OXOPOHH
3[0pPOB’sl HaCeNIeHHs a00 3aXUCTy MpaB i CBOOO iHIIKX Jroei [5].

3ayBakuMo, IO TPaBO Ha MHPHI 3i10paHHSA HI MDXKHAPOIHO-TIPABOBUMH
aktamu, Hi KoHctutynieto Ykpainu (crarrs 64) He BifHECeHE /10 NeperiKy
mpas i CBOOOI, 1110 HE MiAJISIral0Th OOMEXECHHSIM B YMOBaX BOEHHOTO CTaHy.

BianosigHo mo myHnkry 8 crarti 8 3akony Ykpainu «IIpo mpaBoBuit
PEeXKHM BOEHHOTO CTaHy» B YKpaiHi abo B okpeMHX II MICHEBOCTSIX, Ji&
BBE/ICHO BOEHHMI CTaH, BIICHKOBE KOMAaHAyBaHHS Pa3oM i3 BIHCHKOBUMHU
aaMiHicTpamisMu (y pasi iX yTBOpEeHHS) MOXYTh CaMOCTiHHO abo i3
3aJly4YeHHSIM OpraHiB BHMKOHaBYOI Biaau, Pamu MiHIiCTpiB ABTOHOMHOI
Pecmy6utiku Kpym, opratiB MicIIeBOro caMOBPSITyBaHHS 3aIIPOBaPKyBaTH Ta
3MIACHIOBATH B MeEXaX THMYACOBHX OOMEKEHb KOHCTHTYIIMHUX IpaB i
cBOOOA JIIOZIMHM 1 TPOMAJsIHMHA, a TaKoX IpaB 1 3aKOHHMX IHTEpeciB
IOpUANYHUX 0ci0, mependaueHnx ykazom Ilpesunmenra VYkpaiHu mpo
BBEJ/ICHHS BOEHHOTO CTaHy, 3aXOJU MPAaBOBOIO PEXUMY BOEHHOIO CTaHY,
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30KpeMa, 3a00pOHATH TPOBEIACHHS MHPHUX 300piB, MITHHTIB, MOXOMIIB i
JEeMOHCTpaIil, IHITINX MacOBUX 3aX0MiB [6].

Bopnouac crarrero 19 mporo 3akoHy B yMOBaX BOEHHOTO CTaHY
BCTaHOBJICHO TMpsMy 3a0opoHy Ha 3wmiHy KoHctuTymii  Ykpainwm;
3miny Koncrurynii ABToHoMHOI PecnyGmiku Kpum; mpoBeneHHS BHOOpPIB
Ipesunenta Ykpainum, a Takox BuOOpiB 10 Bepxosnoi Pamm VYkpainm,
BepxoBHoi Pagu ABronomHOi Pecny6mikun Kpum i oprasiB MicieBoro
CaMOBpSIyBaHHS; IPOBEICHHS BCEYKPATHCHKHUX Ta MICLEBHX peepeHIyMIB;
MIPOBE/ICHHS CTPalKiB, MACOBUX 310paHb Ta aKIliil.

Vxazom [Ipesunenta Yipainu Ne 64/2022 Big 24 motoro 2022 poky y
3B’sI3Ky 3 BIilicbKOBOIO arpecieto Pociiicekoi ®enepauii npotu YkpaiHu
BBE/ICHO B YKpaiHi BOEHHHH CTaH Ta BCTAHOBJICHO, 30KpEMa, 1110 Ha IepioJ
foro mii MOXyTh OOMEKYBaTHCSI KOHCTUTYIIIIHI ITpaBa i CBOOOAM JTFOAUHU 1
rpoMansHuHA, mependadeni crartsmu 30 — 34, 38, 39, 41 — 44, 53
Konctutynii Ykpainu, B Mexax Ta 00cs3i, o HeoOXinHi Ay 3a0e3rmeueHHs
MOXJIMBOCTI 3alPOBAPKCHHS Ta 3AIHCHEHHS 3aXOMiB NPABOBOTO PEKUMY
BOEHHOTO CTaHy, sKi mepemdadeHi YacTHHOIO MEpIIOI CTAarTi 8§ 3akoHy
VYkpainu «I[Ipo mpaBoBuii pexxuM BOEHHOTO cTaHy» [7].

Ha Buxonanus maparpady 3 crarti 4 Ilakty, 28 mrororo 2022 poky
VYkpaina BignoBigHOW HoTUdiKali€er TmoiHGopMyBana [ eHepalbHOrO
cekperaps OOH Ta 3a HOro mnocepemHMUTBOM IHII JEpXKAaBU-YYaCHHII
IMakty npo Yka3 IIpe3unenra Ykpaiau Big 24 motoro 2022 p. Ne 64/2022
«IIpo BBeneHHsS BOEHHOTO CTaHy» Ta YXBalIeHHS 3akoHy YKpaiHU Bij
24 motoro 2022 poky Ne 2102-1X «IIpo 3arBepmxenns Ykasy [Ipesunenra
VYxpainu «IIpo BBeJEHHS BOEHHOTO cTaHy B YKpaiHi», a TaKoX Hasiciana
PO3’sICHEHHS I0JI0 00CATY 3aCTOCYBaHHS BIJICTYITy, B YHCII SIKHMX 1 IPaBO Ha
MUpHI 3i0paHHs [8].

CucrteMHnii aHaymi3 HaBeAEGHMX BHIIE HOPM MDKHapOJHOTO i
HaliOHAIBHOTO TIpaBa Jia€ TiJCTaBM JUIA BHCHOBKY, IO caMm (akT
3aMpOBaJPKEHHS] IPABOBOTO PEKMMY BOEHHOI'O CTaHY HE MOXE CIyTyBaTH
JOCTAaTHROK) MPABOBOIO IIJCTABOI Uil JAMCKPEIii JepiKaBd MO0
oOMe)xeHHsl npaBa Ha MUpHI 3i0paHHs. Amke crarrs 39 Koncruryuil
VYkpainu, sk HopMa MpsMoi Jii, He nependavae iHIIOTo MOPAAKY OOMEKEHHS
peanizamii mnpaBa Ha MHUpHI 3i0paHHs, KpiM BCTaHOBJICHOTO CYyJOM
BIIMOBIZAHO 10 3aKOHY. BodeBwb, MO 3aKOHOJABEIh MU (POpPMYITIOBaHHI
HopM 3akoHy «IIpo mpaBOBHII peXMM BOEHHOTO CTaHy» B KOHTEKCTI
3a0opoHn (oOMeKeHHs) MpaBa Ha MHpPHI 3i0paHHS Takux OOCTaBUH He
BpaxyBaB, OIHaK, BUXOASYH 3 mpiopureTy HopM KoHerurynii Ykpainu Hazg
HOpPMaMH 3aKOHY, BBaXA€MO, IO CYIOBHH MOPSJOK OOMEXEHHs IpaBa Ha
MUpHI 310paHHs i UITa€e 3aCTOCYBaHHIO i B YMOBaX BOEHHOT'O CTaHy.
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Xoua mpaBa JIIOAWHHU CTaHOBIISATH OCHOBY BEPXOBEHCTBA IIPaBa, BOHU HE
€ TOTO>KHIMH 3aKOHHOCTI Ta iHOJIi HaBiTh CyTepeyarsb NPaBMIEHIM 3aKOHAM,
YacTO-TYCTO TMOPYIIYIOUM iX. Xoda IMpaBa Ha COIMIaIbHUN 3aXHUCT €, IpaBa
JIIOAMHY HE € CHHOHIMOM comiaibHOI piBHOCTI. [lepepo3noain € auine oqauM
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13 3aC00IB JOCATHCHHS TOJOBHOI METH COLaJbHUX NPaB, & LE HE CTUIBKH
piBHI YMOBH OKUTTS MUl BCIX IPOMAajsH, CKUIBKH OCHOBHA CKOHOMIYHA
Gesneka. Yci i iHII LIHHOCTI € BaXKIIMBUMH | 3aKOHHUMH LUISIMU COLLabHOT
noiitukd. OJIHAaK BOHM TNEPECHiAyIOTBCS IO-PI3HOMY, HDK Yy BHUNAJAKY 3
MIpaBaMH JIFOAWHH.

Peamizamis Takux MIHHOCTEH, K €KOHOMIYHUI IIporpec, 3arajabHe 0Jaro,
PIBHICTH Ta comiajbHa CHpPaBEIINBICTh HAYACTIIIE 3aJUIIAETHCA B MEXax
MOJITUYHOTO TPOLECy B paMKax MapiIaMEHTCHKHUX mponenyp. Lle mutaHHs
MOJITUYHOTO pillleHHs, 4d OyJae CyCHUIBCTBO CTHUKAaTUCS 3 OUIBIIOO
iH}IAII€I0 YK O1TbIIUM piBHEM 0e3po0iTTs. CripaBa B MONITUYHOMY pillIeHH]
YM BiJiJ]a€ MepeBary CycHibCTBO HEJCepkKaBHil OnaromiiHocTi. I{e nmuranHs
MOJIITHYHOTO PillicHHs, Y OyJie CYCHIILCTBO OOMpPATH JAEPIKaBHY CHCTEMY
OXOPOHH 3/I0POB’sI UM MPOCTO JIEP)KaBHY CUCTEMY NPUBATHOTO CTPaxXyBaHHS.

Tak camo B KOKHOMY CYCIIIIBCTBI € MiCIe IS KOJEKTHBHUX il Ta
3aXHCTY IPYIl IHTEPECiB, X04a [paBa JIOJUHH HE € KOJCKTHBHUMH IIPAaBaMH
1 HE € IICHTHYHUMH 3aXHUCTY IHTEPECiB.

HasiBHICTB p0o3p00IIEHOT0 KaTaJory Mpas JIIOAWHHE B Cy4aCHUX OCHOBHHX
3aKOHAaX € SBHIIEM, XapaKTEpPHUM HE JIUIIE AJIs OBHICTIO IEMOKPATHYHHX
nepxkaB.  Kinbkicte cBoOom 1 mpaB, sKi  KOHCTHTYIOIOTbCS — Ha
KOHCTHUTYLIITHOMY piBHI, MOKE€ 3MIHIOBaTHUCS.

Jep:kaBU-y4acHUI MIKHAPOAHOI yrogu 3000B’S3yIOTh MiHIMYM IIOJIO
JepkaB, SKi 1IX paTH(iKylOTh, IO € 3apa3 JOCHTh BarOMHUM KaTaJlOrOM
3axmIIeHux npas. OHaK CTBOPEHHS MPAaBO3aXUCHOI CHCTEMH CIIiJ BBAXKAaTH
HemoctaTHiM. [l ¢ismgHOT 0cOOM HalBaXKNHBIIE — M€ MOXKIJIHBICTH
BUKOPHCTAaHHS 3aKOHHMX 3aco0iB, 3a JONOMOTOI0 SKHX MOXHa Oyne
peastizyBaTH CBO IIpaBa 4u 3aXUCTHTH IX.

VY Toii e yac i 3aX01 OBHHHI OYTH BiZIOMI 1HAMBIAY, JErKOAOCTYIIHI,
e(eKTUBHI, 1 BAKOPUCTAHHS 1X HE TIOBUHHO OYTH NOB’sI3aHE 3 MOXKJIMBICTIO
MiZaBaTH IHAUBIAY OyIb-SIKUX HEAyr ab0 CaHKINH Y IIbOMY BiIHOIICHHI.
Vixe B @akynpTaTHBHOMY ITPOTOKOII 1O Mi>KHApOAHOTO IAKTY IPO OCOOHCTI
Ta TOJNITUYHI TpaBa, sKui OyB parudikoBanmii [lompmero 23 OepesHs
1976 poky, [O3BOJHMB TpOMajsdHAM TIOJAaBaTH TOBIJOMJICHHA TIPO
mopymerHs ix npas 10 Komitery OOH 3 npaB mronunan B JXKeHesi.

3 inmoro 60Ky, €Bporneiicbka colliajibHa XapTis 3aIpoBaauiia CUHCTEMY
KOJISKTMBHUX CKapr MpoQCIijoK Ta HeypsioBHX opraHizauiil. [Ipopusom
CTaJI0 3aPOBA/KEHHS TPOMaSTHUHOM MOKJIMBOCTI MI>KHAPO/IHUX 3BEPHEHbD,
HaTNpUKIag, a0 €Bponeichkoro cyay 3 mpas Jiroguaud y CrpacOypsi abo
Kowmitery 3 mpaB ironuau B JKeHeBi.

OcHoBHa (YHKIISA CyIiB — OXOpOHa mpaB 1 cBOOOJ JIOJWHHU 1
rpoMasisiHuHA. L{e MOXIMBO pearni3yBaTH 3aBASKH BIJOKPEMIICHHIO CY[IB 3a
NPUHOUIIOM TIOAUTY BIIAJW, WO € NPUKIAAOM ix HesanexHocTi. Hemae
CYMHIBY, 1II0 3aKOHOJaBYa, BUKOHABYA Ta CY/JOBa BJajJa B JEMOKpaTH4Hiii
JIeprKaBi, 10 YIIPABISIETHCS 3aKOHOM, TIOBUHHA Oy TH BiTOKpEMIICHA.

OpHaxk ciij1 3a3HaYUTH, 10 BiTHOCHHU MIX CYJIOBOIO BJIaJI0I0 Ta KOKHOIO
3 IHIMUX OpraHiB BiaaW pi3Hi. BuMora BiIOKpeMUTH BIaay O3HAdYaE, cepen
IHIIOTO, 10 KOXEH 3 TpbOX OpraHiB IOBHHEH MaTH MarepiayibHi
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KOMIIETEHIIi{, 1110 BiIIOBIAAIOTH TX CYTI, 1 110 OiibIIe —KOXKEH 3 TPhOX OpraHiB
MOBUHEH MiATPUMYBaTH NEBHUM MIHIMYM KOMIETEHIIi, L0 BHM3HAYa€
BHUKITFOUHY MOBEIiHKY I[bOTO OyTTs» [1].

«Illo crocyerbcst CyAOBOI BiagW, MIHIMYM IOJsra€ y 3/AiHCHEHHI
MPaBOCYIIS BIIBHO BiJl OyAb-KOTO BTPYYaHHS HECYIOBHX OpraHiB (mist
CYyIIOBOI BJIa{ BAXKJIMBO 3/IHCHIOBATH i1 BUKIIOYHO CylaMH, a iHIII OpraHu
BJIQJIA HE BTPYYATHCS B ITi il 9M yUactsb y HEX» [2].

«Bwupa3 He3aeXHOCTI Ta BiIOKPEMIICHOCTI, TIPO AKi WaeTbes y cT. 173
ab3ar; 2 KoHcTuTyii, B T.4. BCTAaHOBJIEHA 3aKOHOM HecyMiCHiCTL CYJOBHX
10Ca/l 3 MaHATOM HWICHA [ApIaMEeHTY 1M ypsiay. 3 L€l TOYKH 30py, Ma€ OyTH
3aHETOKOEHHS, HAPHUKIIA]L, IPAKTHKA CY/IIB, AKi BUKOHYIOTb Pi3Hi (yHKIii
B JEpXKaBHIM ajqMiHICTpalii, 30KpeMa, BUKOPHCTOBYIOTh IX y CTPYKTypax
MinicTepcTBa IOCTHUIIII, alleé HE MOXKE PO3TILIIATHCS SK MOPYIICHHS I[HOTO
SAIpa HEe3aJCKHOCTI Ta OKPeMOCTi Oyab-sakoi GopMu Harisay 3 OOKY ypsmy
HaJl aJIMiHICTPAaTUBHOIO CTOPOHOIO cyaiB. OJHAK BiH 3aBXIU IIOBUHECH OyTH
BUP)XEHHSAM IPUHIOUIYY BPIBHOBAXXCHHS BJIAIH, aJle TUTBKU 1032 c(heporo
misutbHOCTI cyamiB (myHkT 1 cratti 178 Konerurymii)» [3].

OnHuM i3 eneMeHTiB NPUHIUIY MOAITy BIaAM Ta OCHOB MHOOYZOBU
JIEMOKPATU4HOI MPaBOBOT JEpKaBH € MPHUHIIMI He3aJIe)KHOCTI cyamiB. Moro
BIZICYTHICTh OCOOJIMBO IOMITHA i Ma€ HEraTHUBHI HACHIJKK B aBTOPUTAPHUX
Ta TOTAJITAPHUX PEKHUMAX.

[NocunanHs Ha IIeH IPUHIMIT MOXKHA 3HANTH B MDKHAPOIHUX TOKYMEHTAX, a
TouHimre B OCHOBHHMX TNpPUHIMIIAX HE3aJEKHOCTI CyIOBOI BNaaH, A€ ITCIA
TIOCHJIaHHS Ha 3MICT 3araJibHOI AeKJIapallii npaB JIOAWHH OyII0 3a3HAaYEHO, 10
YJIEHH CyIOBOI BJIaAW Ta iHIII TPOMaISHM MAIOTh IPaBO BiIHHO TOBOPHUTH,
00’€eTHyBaTHCS Ta HAKOIIMYYIOTh 13 3aCTEPEkKEHHAM, IO MPU 3AIHCHEHH] IUX
MOBHOB&XXEHb CYJUIi 3aXHMINAOTh TiJHICTh MOCAIM, SKY BOHH O00IMMAarOTh, a
TaKOXK HEYIepe/DKEHICTh Ta HE3aJIeXKHICTh CyJIOBOT B IH.

Lle mnpaBwiO CTOCYEThCS JIMIIE pillleHb CYJJiB, IOB’A3aHUX 13
3MIACHEHHSM CYIOBOI [ISUIBHOCTI, 1 O3HA4ae, MO CyAIs, NPUIMAarOYn
pilIeHHs, BHJAIOYM CYIOBI pIilIeHHS, HE € 3B’S3aHUIA BOJICIO OYIb-SIKOi
IHCTHTYHIWHOI CyTHOCTI. [HIIMMHU clOBaMu, HIXTO HE MOXE BHHOCHTH
pimreHHS cymmi. 3 TOYKH 30py MpeAMeTa, MPaBHIO HE3AIEKHOCTI CYAIIB
XapaKTepU3y€eThCsl THM, 1110 Ha CYJUIIB MOLIUPIOIOIOTHCS Jinie KoHnerurymis
Ta 3aKOHU YKpaiHHU.

3 Touku 30py mpaBoBoi AistibHOCTI KoHcturymiiiHoro Cyay VYkpaiuu,
HE3QJICXKHICTh CYJOBUX OpPraHiB € OJHI€I0 13 OCHOB JEMOKPATUYHOI
BEPXOBEHCTBA IPaBa 1 3aB>K/IM HaMarajacs rapaHTyBaTH ii B IEMOKPATHYHHX
cucreMax. BincyTHicTh cynoBoi He3aJeXHOCTI B CBOIO dYepry Oyina
XapaKTepHOIO It KpaiH 3 TOTAIITAPHUMH UM aBTOPUTAPHUMHU PEXKUMaMHU.

OTxe, Ha CLOTO/HIIIHIN JIeHb Cy/10Ba MPAaKTHKa 3aXUCTY TpaB i CBOOOA
JroauHU noTpedye BHeceHHs 10 KoHctuTyii YKpaiHu Ta 3aKOHOJABCTBA Y
cepi npas MOAMHA YKpaiHH HOPM, SIKi O TapaHTYBaJIM MPUHHATTS 3aKOHIB
TEPMIHOBOI il ays 3abe3nedeHHs iHGopMaIitHUX TpaB i CBOOO JIIOAWHU 1
rpOMaJISHMHA BiJl 3arpo3, IO SIKMX 3aKOHOJABCTBO Iie He cdopmoBaHe.
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3akoHM TepMiHOBOI Iii mependaueHi KOHCTUTYLIHHMMH HOpMaMu KpaiH
E€sporneiicskoro Coro3sy.
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1. Kopynmiss — 1e coBO iHIIOMOBHE: COrFUMPEre JaTWHOIO O3Hayae
nicyBaru [1]. Kopynist nicye nepxaBHHI MeXaHi3M, IEPETBOPIOIOYH HOTO Ha
PHHOK, 60opzenb, IPUBATHY KaB’SIPHIO.

2. Kopymis cytoBa — 11e TICyBaHHs TAKOTO POy 1 MaciuTaly, sSiKe 37aTHe
3HUIIUTH CYBEPEHITET JAEpXaBW 3a JI4YeHI POKH, IEepPEeTBOPHMBIIM ii Ha
MapioHETKY, JISUIbKY, TaKe IICYBaHHS, 110 NPU3BOJUTH IO PO3MUTTS MEX MiX
myOmiYHUM 1 TPUBAaTHUM IHTEPECOM 1 Take, IO TEPEeTBOPIOE ITyOIidHO-
YHpaBIiHCHKHUN MEXaHi3M Ha OJIrapXiqHO-KUIICHbKOBUH.
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3. UnM MeHIE y CyCHibCTBI CBOOOIH, YMM cialira rpoMaasHCbKa
MO3WIISA, YAM HIDKYUH PiBEHb IMPOCBITH IMIMPOKUX Mac HACEIICHHS, THM
Kpalie BHHHUKAE i PO3MOBCIOKYETHCS KOPYIIIS y NepKaBi 1 THM Baxue i1
BUKOPIHUTH.

4. Tlonii 16 tpaBHs 2023 poky Ta 3aTpruMaHHS ronoBu BepxosHoro Cyny y
SIKOCTI TOPTOBIIS CYJOBUMH pitieHHssMu [2] 3a xabap y 3 muH. momapis CIIA
cTaB, MaOyTb, OCTaHHBOIO KpAIlKOIO, sKa OCTaTOYHO 3pyHHYyBala JIOBIpY
YKPaiHCHKOTO CYCHUIBCTBA J0 CYAOBOI BJIaJH, WOTO Bipy Yy CIpaBEIJIMBICTH
NPaBOCYIsl Ta peajbHy BTUIIOBAHICTh NMPHHIMITY BEpXOBEHCTBA Inpasa. Hi y
KOTO HE JIMIINJIOCH HaBITh 1 TiHI CYMHIBY, IO CyZI0Ba CHCTEMa MEPETBOPHIIACH
Ha 00CITyrOBYIOUHII KOOIIEPAaTHB TPUBATHUX IHTEPECIB OKPEMHX OJIIrapxiB Ta
(hiHAHCOBHX TpYyII, IO, SK PaKOBa IyXJIMHA, 3alOJHHIIN TEPUTOPIIO HAIIO
JeprkaBd, HounHAI0YH 3 90-X pokiB XX CTONITTS.

5. CycninbcTBo, MO BipUTh OPEXJIMBHM BHIIPAaBAYBaHHSAM Pamu cynniB
VYxpainu [3] npo te, mio xabap onosi Bepxosuoro Cyny — lie KaxJIUBHIA
yZap B ceplie CUCTEMH NTPaBOCY A Y KpaiHH, HOAPOOHIIi SIKOTO HIXTO HE 3HAE
1y IO BaXKO TOBIPHUTH, a TaKOX IPO TIAMOOKE OOYPEHHS KOPYIIIHHUMHU
obopyankamu y BepxoBHomy Cyai, BUKIIMKAE JIMIIE TOANB Y HOT0 HaiBHOCTI,
0a Oibiie: BOHO mpupedeHe. OueBHIHO K, LIO MPO 1110 000PYAKY 3HAIN BCi
1 KOXKEH, XTO HEI0 KOPHCTYBABCs, 3HAIM 1 Ti, XTO JaBaB, 1 Ti, XTO Opas, a
BIITaK — MM MPOMIAPOK HACEICHHS, SKE BBaXajao cebe oOpaHuM,
BUILECTOSYHNM, CIIEPLIOCOPTHUM).

6. LlikaBa, 10 peyi 3 ILOTO IPUBOY, 3asiBa Bumoi Paau [pasocymas [4],
sIKa BiJT Oy Ib-SIKIIX KOMEHTapiB yTpUMalach, HIONTO HAMararouuch YHUKHYTH
KOH(IIIKTY iHTEpeCiB.

7. Ane X IUTKOM OYEBUIHO, IO TaKa MO He MOKe OyTH IpUMEHIIICHA
3TMOIISTHHSM OJHi€1 0cOOM: BOHA BH3piia, BUPOCTA, YTBEPIMUIACH HA TPYHTI
3arajbHOTO Oe3mpaB’si, TOTAJBHUX MOPYIICHb IIPaB JIOAWHH, CYI0BOTO
CBaBULI, IOPOJUKEHOTO HEOO €KTMBHOIO 1 HIYMM HE BHUIIPaBJAHOIO
«HE3AJISKHICTIO CYIiBY», @ KPIM TOTO — CYCIUIBLHOIO 0ai 1y KiCTHO, IPABOBOIO
HEOCBIYEHICTIO, Oa)KaHHSIM y KOXHIH cdepl KUTTS TOCATTH CBOTO XUTPUM
HUISIXOM, IiJIMAHYBIIHM, MiJCYHYBIIM TPOLICHAT, Tak OH MOBHTH
«migMasaBiimy abu 1xanoch Kpame. | OT Choroani YkpaiHa mpuixana y
NpsSIMOMY 1 IEPEHOCHOMY CEHCI L[bOTO CJIOBa: 0O Harjia HiYMM HENpPUKPUTA
JTUBaHHO-cei(oBa 0060pyaKa 3 MibiiOHAMHU XabapHOi TOTIBKH MIEPETBOPHIIA
BepxoBuwuii Cyz Ha IpUBaTHY JIABOYKY 3 MPOAAXKY CyJOBUX DillI€Hb.

8. Tomy, cTae abCOMIOTHO OYEBUAHUM, IO CY/I0Ba KOPYIMLis B YKpaiHi
repepociia 3 piBHS BUPOKY KOHKPETHO B3STOMY CYZJI 10 BUPOKY Aepxasi. |
3 UM Tpeba HeraiHO HIOCH poOMTHM abm He BTpaTUTH baTbKiBIIMHY Ta
3aJIMIIKY 11 CYBEPEHITETY OCTaTOYHO.

9. llJo mu mpononyeMo Ha npoMy HuLsixy? Ilo-mepiie, ToTanbpHa 3MiHA
MPaBWJI MPOITyCKy OCi0 70 MpHUMIIIeHb HallioOHANbHUX cyxiB. [loTpibeH He
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MPOCTO  OCOOMCTHHA  JOIJIAN Ha TpeaMeT HasBHOCTI 30poi 4w
BHOYXOHEOE3MMeYHNX PEYOBHH, a TOTAIHHUN OIS HA MpPEIMET HasBHOCTI
TPOIIOBHX KOIITIB Y HAI[IOHANBHIH UM iHO3EeMHIN BaJIFOTi B TOTiBKOBI# hopmi.
byov-axuii, i mu ye niokpecmoemo, 8URAOOK NPOHECEHHA 00 NPUMILEHHS
cyoy  eomieKu  nO3a  MeNCaMy,  BUSHAYEHUMU  AHMUKOPYNYIHUM
3AKOHOOABCMBOM, MAE PO32A0AMUCL AK Xabap ma mazHymu 3a coboio
Hezatine 3aMpUMAHH 0COOU 3 BPYUEHHAM il NOBIOOMIIEHHS NPO Ni003PY Mma
00paHHs 3ano6idNCHO20 3aX00Y.

10. TlorpiOHO HeraiHO NPUNUHHUTHU raHeOHY MPAKTUKY PO3TAIyBaHHS Y
NPUMINICHHSAX CcyniB 0OaHKOMAriB, TEpMIHAJIIB Ta 1HIIOI TOTIBKO-
OTPUMYBaJIBHOI TEXHIKM, K 1€ €, Hanpukiag y JIHinpoBckKOMY
anensuiitnomy cyai. [ToniOHi hakTH € TAKUMHU, 110 0€310CePETHBO CIIPUSIOTH
KOpyIIii, a TOMy MaroTh OyTH BUKOpiHeHHMH. Lle moBoumi jerko 3poowuTH,
JOCTaTHBO JIMINIE ITiA3aKOHHOTO PETYJIIOI0Uoro akTy JlepkaBHOi cymoBoi
aaMiHicTpamii Ykpaiau.

11. Marorp OyTH dYIiTKO YHOPMOBaHI 1 pO3MEKOBaHI TaK 3BaHi
«IOpUAWYHI ciM’1» abo KIaHW, y SKUX TaTo — CyAnsd, Mama Ta 0alycs —
a/IBOKATH y TOMY JK caMOMY Cy/i, [ie IIel cy s Ipaoe, abo MamMa — rojoBa
Cyly, a CHHOK — MpPOKypOp, IO XOIWTh 10 Hei y CyIOBI 3acimaHHs
MiAITPUMYBaTH AEp’KaBHE OOBHHYBAa4YCHHsI, IPUKPHUBAIOUUCH TUM, II0 BOHA
IpHU YKIAJCHHI NUTIO0Y 3amuinmia codi JONLII0OHE Mpi3BHUINE, a CHHOBI
npucBoina 6aTbKiBCcbke. MU MepeKoHaHi, 10 Mae iCHyBaTH 4iTKa 3a00poHa
JUIsL OCi0, 110 MPETeHIYIOTh Ha MOcaly CyAJl BIEpLIe MaTH POAWYAMH YH
OMU3BKAMHU 0CO0AMHU CYIIiB OYIb-SIKUX CYIIB, HE3AICKHO BiJ FOPHCIUKIIIT
Ta IHCTaHIl, 00 HE YTBOPIOBATH CTAHOBHWIIE, KOJH POIUYEM CYIIi
MICIICBOTO CYAy €, Hanpukiama, cynus Koracruryniitaoro Cyny Ykpainu.

12. JIns oci0, mo MpeTeHAyIOTh Ha 3BaHHS CyIai abo € CyaIsIMH Y
CiMeitHOMY KOJEKCi TOTpPIOHO TaKOXX TIIPOIMCATH UITKy HOPMY TIpO
000B’S30K 3MiHM TIpI3BHINA Y pa3i yKIaJeHHS NUIF00y BiIMOBiIHO 1O
yCTaJIeHNUX CyCHUIBHUX 3BUYAIB Ta TPAAUIIii a0M YHUKHYTH LIbOTO raHeOHOTO
seumia. 11lo70 ciMeHHOCTI 3 aaBOKaTaMHM € JBi albTepHATHUBU: abo
MEepeBOANUTH CYAJIB O 1HNIOT MICIIEBOCTI MPUMYCOBO, ab0 OOMEXyBaTH
NpaBO Ha 3alHATTS TaKMX aJBOKATIB aJBOKATCHKOK MisJIbHICTIO JIMIIE
neBHUMH Teputopisimu. lle Takox mNOTpeOye BIANOBITHUX 3MiH JIO
3aKOHOJIABCTBA [P0 CYJIOYCTPil Ta aJBOKATYpY.

13. Hapermri, Tpeba 3ragaTy, mo 3 orisiny Ha KoHctutynito Ykpainu,
3aKOHOJIaBYa T2 BUKOHABYa BJIAJIa € PE3YJIbTaTOM BIJKPUTHX Ta MPSMHX
BHOOPIB, KIIOYOBUM MEXaHI3MOM KOTPHX € MPO30picTh BUOOPUOI KammaHii
Ta TAEMHE TOJOCYBaHHS. 3 SKHMX IIPUYMH CyJI0Ba BJIA/Ia € JITHUIIEM TiIHBOBUX
cXeM Ta KaOIHeTHHX MPH3HAYCHb — HEBIIOMO 1 HE3pO3YMUIO 3 TOYKH 30pY
JIeMOKpATii Ta MPUHIUITY BEpXOBEHCTBA Mpasa. Tomy, MabyTh, y il 9acTHHI
moTpiOHi BiamosiaHi 3MmiHM 1 10 KoHcTHTYHIi YKpaiHn.
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14. 1, 3BuUYaiiHO, HE HAWMEHII BAXKIUBUM € TIOCWJICHHS PO
I'pomancekoi pagu 7oOPOYECHOCTI, HETaTUBHII BUCHOBOK KOTPOI Ma€ CTaTh
abconomno TEPEelKoIO0 Ul OTPHUMaHHS NOCAIHM CyIAi MOTH, MOKH
KaHAMJAT MyOmigyHO 1 3 ycCi€l0o HOOpPOCOBICHICTIO, TMEPEKOHIUBHMH Ta
HAOYHUMH JIOKa3aMHU HE CIIPOCTYE OOTPYHTOBaHICTh TAKOTO BHCHOBKY. Lle
TaKOX NOTpeOye BHECEHHS BiNOBITHUX 3MiH O YAHHOTO 3aKOHO/IaBCTBA.

15. Bpemri-perur, BuOip 3a CyCHijIbcTBOM. MU IOBUHHI YiTKO PO3YMITH,
sAKe MailOyTHe MM OaduMo Ui YKpaiHM Ta NMPUIACIIHIX TOKOJiHb. YBECh
3aMpoNOHOBAHUI Ta MOYJIMBUH KOMILICKC 3aXO0/1B 10 OOPOTHOI 3 KOPYIIIIi€0
Oyze nieBMM JIMIIE y TOMY BUIIAIKY, Koiu OyJe 4iTka Ta IijiecpsMOBaHa
rpoMaJichbKa BoJIsl, OakaHHS Ta HYJIbOBA TOJICPAHTHICTh IO KOPYILIT y XKHTTI,
a He Ha Tarepi 4y B TYYHHX 3asBax. Y IPOTHBHOMY K BUIIAIKY MH 3aJIMIITHMO
y CHaiok mo codi He AeprKaBy, a KOJOHII0, KOTPOIO OyIyTh KepyBaTH YCUIIKA
KHSI3€BU, OJIrapxu Ta (piHaHCOBO-KPEANTHI TPYITH, IEPETBOPIOFOYH 11 3 TiTHOT
cnankemurni Tpamumiii KuiBcekoi Pyci Ha mTpocTeHBKHH TpPOBIHIIHHMI
PHUHOK, Oa Oiple — MPUMITHBHY OaHAHOBY PeCIyOIIiKy.

16. He muBnsa4yuch Ha yCIO MOXKITUBY HEE€BPOIEHCHKICTD MPOTIO3HUIIiT, MU
€ YITKUMH NPUXUIbHUKAMH BiJHOBJICHHS CMEPTHOI KapH JUIA CYHAMiB-
KOpYIIioHepiB. MU nepekoHaHi, 0 BYMHEHHS KOPYNUIHHUX IisSHb THMH,
XTO TIOCTAaBJICHUH yTBEP/PKYBaTH NPUHIMI BEPXOBEHCTBA TIpaBa Yy
CYCIUIBCTBI Ta OyTH MPaBO3aCTOBHHUKOM BHIIOTO PIiBHS, € CBOEPIIHOIO
(dopmoto aeprxaBHOi 3panu. Came TOMY NEpEBEPTHIM Y MaHTISIX HEMA€E MiCIs
cepell yCTaHOB IMO30aBJICHHS BOJI, MOCKUIBKA HEMAa€ JKOJHUX MOPAIbHUX
TiICTaB MOKJIAIaTH YTPUMAaHHS TaKUX 0Ci0 Ha IUTaTHUKIB mojatkis. Toif, XTo,
OyIy4d MOKJIMKAHHM 3aXUINATH CIPaBEUIMBE KUTTS, MILIOB NMPOTH HOro
LMBLITI30BaHUX OCHOB, 3aCIIyTOBYE JIMIIE OJHOTO — CMEPTi 32 BHPOKOM CYy.
Boponp Boxe, npa/a, 11106 He TAKOTO Cy 1y, SKMA BiH UM BOHA TBOPHIIU CaMi.
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PO3IPBAHHS IIVIIOBY 3 OCOBOIO, SIKA ITEPEBYBA€
HA TEPUTOPII IHILIOI TEPJKABH, B ITIEPIO, BOEHHOI'O CTAHY
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Candidate of Law, Associate Professor, Kanouoam 10puOUYHUX HayK, OOyeHm,
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Yurty Fedkovych Chernivtsi Yepniseybkutl HAYIOHATbHULL
National University yuisepcumem imeni FOpis @edvkosuua
Chernivtsi, Ukraine m. Yepmisyi, Ykpaina

B ymoBax BoeHHOT0 cTaHy B YKpaiHi, SIKHH TPHBAE IOHA PiK, CKIAJIHCh
YMOBH, 3a SKHX CiM’i nepeOyBalOTh y CKIAQIHHX XKUTTEBUX CUTYyalisX i
3MYIIEHI NPOXHMBAaTH OKPEMO OJMH BiJ ojHOro. Yactiin 3a Bce KIHKH 3
JITbMH BUIXaJIM 32 KOPAOH 1 epeOyBatoTh TaM i CbOTO/IHI, iX MOBEPHEHHS 11e
IIUTAHHSA Yacy i THX yMOB, B SIKNX BOHM OIIMHWJINCS. AJie HE BCi 3/aTHi
30eperty cBoi ciM’i B TakMX HEBH3HAUYCHHWX yMoOBax. ToMmy i BHHHKae
HEOOXITHICTh pO3ipBaHHSI CIMEHHHX TIPaBOBITHOCHH, caMe dYepe3 ix
HECTaOUTPHICTh SK MaTepianbHy, TaK 1 TICHXOJoriyHy. HaitOinpm
MOIMIMPEHNMH CIIpaBaMH TIPO  PO3JIyYEHHsS TpoMajasH YKpaiHH, sKi
nepedyBaloTh 3a KOPJOHOM, € CIPaBH MPO PO3IPBaHHA IUTIO0Y MOIPYXIKS,
sIKe Ma€ JIiTed BikoM 10 18 poKiB, a TAKOXK CIIPaBH MPO CTSATHEHHSI aJIIMEHTIB
Ha YyTpUMaHHSA TaKUX HETOBHOJITHIX JiTei. IIpuunHoI0 MOXXe OyTH Takox
HaMaraHHs OJJHOTO 3 MOAPYXOKS CTBOPUTH HOBY CiM’10 3a KopiaoHoM. [Ipu
BHHUKHEHHI TOJIOHMX CHUTyamii CIiJ BpaxoByBaTH JYMKH CaMOIO
noApysxks. Po3nyduTuch 3a MexaMmH Halllol KpaiHW MO)XHa HE JiMIIe 3a
B332€EMHOIO 3T0JI010 TIOIPY>KKS, ajle H y BUIIAJKY, KOJIM OJIMH 13 HOAPYAOKS He
TIOTO/KYETHCSI Ha PO3IpBaHHS MOJPYKHIX cTOCYHKIB. IIpn npomy He mae
3HAUEHHS, B sIKii KpaiHi OyB yKinageHui numo0: B YKpaiHi UM 32 KOPIOHOM.
IcHyr0TH /1Ba crocOOM po3ipBaHHS ILTIO0Y: IIISXOM 3BEpHEHHS i3 3asBOIO
oxtHOTO 3 MoApy ks 1o opraniB PALICy, a Takosx uepes cy . 11106 posipBatu
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muto6 vepe3 oprad PAIICy, ocoba, sika mMpoXKWBaE 3a MeXaMu Y KpaiHH,
MOBUHHA O(OPMHTH Ta HOTAPIiaJIbHO TOCBIAYUTH CBOIO YaCTHHY 3asBH IIPO
pO3MydeHHs, Ky IHIMMMKA 3 moApysxoks momae mo oprany PAIICy, mo i
BUpIIlye THTaHHA Tpo po3ipBaHHs nuTo0y. Taka mpomexypa mepeabadae
000B’A3KOBY y4acTh 000X i3 moapyxoks. Toil i3 moapys ks, skuit mepedyBae
32 KOPAOHOM, MOXKE€ TTOJIaTH i€ OAHY HOTapiajJbHO MOCBIAYCHY 3asBY IIPO
PO3IIIsL CHpaBM 3a HOro BiICYTHOCTI. B 3asBi ciig BKa3aTu TakoXX opraH
PAIICy, B skuii Oynme HamiciaHe CBINONTBO MPO PO3ipBaHHS ILTIOOY.
HesBaxkaroun Ha CHpOIIEHWH HOPSAIOK po3ipBaHHs nuttody uepe3 PALIC,
rpoMajsiHi Y KpaiHU yacTillle 3BepTaroThCs 3 NOAIOHUM HMHUTAHHAM JI0 CyLy.
Po3ny4eHHst 3a KOPJIOHOM B CyJi — IIe CKJIaJHUI Tpolec, sSIKUi norpedye
Oarato wacy, 3HaHHS MOBH, SIKOIO BEAEThCS NPABOCYIJs, Ta ICUXIYHOT
CTIHKOCTI, TOMY 3 TAKHUMH ITUTAHHSIMH CIIiJI 3BEPTATHCH 10 KOMIIETCHTHHX B
3a3HaueHi cdepi ropuctiB. [ligcyAHICTH cHpaB 3a y4acTIO TpOMajsH
Ykpainu, Ko o0uIBI CTOPOHH ITPOKUBAIOTH 3a ii MEKaMH, a TAKOXK CIIpaB
po po3ipBaHHS HUTIO0Y MK TPOMAaASHWHOM YKpaiHH Ta iHO3eMIleM abo
ocobot0 0e3 TpoMaasHCTBA, SKI IPOXKUBAIOTH 33 MEXaMH YKpaiHy,
BU3HAYAEThCS cyanero BepxosHoro Cymy, BHU3HAYEHHM BIiATIOBITHO IO
crarti 33 HIIK (ct. 29 LIIK) [1]. 3rigHo 3 po3’sICHEHHSIMH, 110 MICTATHCS B
ab3alax MoCTOMY, ChOMOMY IMYHKTY 4 JnucTa Bwuioro cremianaizoBaHOTo
cyay YkpaiHu 3 po3riisily CyAaMH IMBUIBHUX 1 KPUMIHAIBHUX CHpaB Bij
16 tpasust 2013 pokxy NP 24-754/0/4-13 « TIpo nipakTHKy pO3TISIAY CyIaMu
LUBUJIBHUX CIIPaB 3 1HO3EMHHUM eJleMEHTOM» [2], CIpaBH NpO pO3ipBaHHS
nuTro0y MK OIHHAM 13 TIOAPYXHOKSI— TPOMAISTHUHOM YKpalHH Ta APYTUM i3
MOAPYAOKS HE3aJIEXKHO Bil HOTO TPOMAJISTHCTBA, SIKI IPOXKUBAIOTH 32 MEXKaMHU
VYkpainn, miacynHi cynam Ykpaiau (cT.cT. 63, 64 3akony Ykpainu « IIpo
MDKHapozHe puBaTHE npaso» [3]). Cynu po3risfaroTh CIIOpH 33 I030BaMHU
rpoMazsiH YKpaiHu 10 oci0, SKi MPOXXHUBAIOTH 332 KOPAOHOM, 3a IpaBHIIaMH
aNbTEpPHATHBHOI MiICYAHOCTI, mependadenoi crarrero 28 LIIIK, a Takox
BUKJIFOUHOI miAcyaHocTi, nependadenoi crarrero 30 LIIK Tta crarrero 77
3akony VYkpainm «[Ipo MikHapoaHe npuBaTtHe mpaBo». [lpu 1BOMY
CHIUJIBHAM OCOOMCTHUM 3aKOHOM HOAPYX K, SIKI € rpoMajsiHaMHu Y KpaiHu,
He3aJIe)KHO BiJl MiCIsl TXHBOTO MOCTIMHOTO NMPOXKUBAHHS € MPaBo YKpaiHu, a
TOMY pO3ipBaHHS MU0y MK HUMH 3IHCHIOETHCS 32 3aKOHOJABCTBOM
VYkpainn (a63. 8 m. 11 nmcra Bumoro cremnianizoBaHoro cyay YKpaiHu 3
po3risy CydaMH LUBUIBHMX 1 KPUMIHAIBHMX cropaB Bing 16 TpaBHA
2013 poky NP 24-754/0/4-13 «I1po npakTHKy pO3IJISy CyJaMH IUBiTbHUX
CIpaB 3 1HO3EMHHM €IEMEHTOM»). BimmoBimHo 10 4.1 cr.4 3akoHy
VYkpaiam» IIpo MiKHapogHe MNpHBaTHE IIPaBO» MPaBO, IO IIJUIATAE
3aCTOCYBAHHIO JI0 NPUBATHONPABOBHUX BiJIHOCHH 3 1HO3EMHHM EJIEMEHTOM,
BHU3HAYAETHCS 3TIAHO 3 KOMI3ifHUMH HOpMaMmH Ta iHIIMMH IOJO0XECHHIMHI
KOJTI31ifHOTO TpaBa, MKHApOAHUX JOTOBOPIB, paTHU(ikoBaHMX YKpaiHOIO.
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SIKImo moapyXKsl € TPOMaASHAMHM PI3HHUX JIEPXKaB, CIUIBHO IPOXKMUBAIIM Ha
Tepuropii YkpaiHu, i Ha 4ac po3zipBaHHA NUIIOOY Xoua O OOWMH 3 HHUX
MIPOAOBKYE MPOXKUBATH Ha 11 TEPUTOPIi, TO pO3ipBaHHS MUTIO0Y MPOBAIUTHCS
3a 3aKOHOJABCTBOM Ykpainm. OcobuctuMm 3akoHOM (i3myHOI 0cobu
BBXKAETHCS TIPABO JIEP’KaBH, I'POMAIIHUHOM SKO1 BoHa € (cT. 16 3akoHy
Vkpaiuw» [Ipo Mi>KHApOHE IPUBATHE MIPABOY).

B mo3oBHiil 3asBi, 3BepHEHil 10 cyay B YKpaiHi, mo3uBad NOBHHEH
BKazaTH Micue nepeOyBaHHS BiIoBiada (40JI0BiKa a00 APYKUHH) B THIIIH
KpaiHi. Y pa3i SKIIo B MpoIeci po3risiLy ClpaBu Cydy HEOOXiIHO BPYUUTH
JOKYMEHTH, OTPUMATH JOKa3W, MPOBECTH OKpeMi INpolecyaibHi Iii Ha
TepuTOpii 1HIIOT JepkaBu, CyJ YKpaiHM MOXe 3BEpHYTHCS 13 CyIOBUM
JOPYYSHHSIM JI0 1HO3EMHOTIO CyJqy abo IHIIOr0 KOMIETEHTHOI'O OpraHy
iHO3eMHOI AepaBH y mopsiaky, BcranoBieHoMmy LIITK abo mixHapomHuM
JIOTOBOPOM, 3rojia Ha 00OB’S3KOBICTH SIKOrO HajxaHa Bepxosnoio Pamoro
Vxpaian (4. 1 cr. 498 LIIK). Sxmo >k Mi>KHApOJHHIA JOTOBip HE YKIAIEHO,
TO Take JNOPYdYCHHS HaJcuiIaeTbcsd MiHicTepcTBY focTuiii Ykpainu, sike B
CBOI0 4Epry HajACWIae AopydeHHs MIHICTepCTBY 3aKOPIOHHHX CIpaB
VYkpaian s mepemadi IUTUIOMAaTHIHAMH KaHaimamu (4. 2 cr. 498 LIIK).
3rigHo 1. 2.3 po3niny 11 [HeTpykuii mpo mopsiiok BUKOHAHHS MIXKHAPOIHUX
JIOTOBOPIB 3 NMUTaHb HAJaHHS MPABOBOI JONOMOTH B IMBUIBHUX CIpaBax
10710 BPYYCHHS TOKYMEHTIB, OTPUMAHHS JI0Ka3iB Ta BU3HAHHS | BUKOHAHHS
CyIIOBHX pillicHb [4], 3aTBepKeHOT Haka30M MiHICTepCTBa FOCTHUINT Y KpaiHu
ta JICA VYkpainu Bin 27 uepsus 2008 poxy Ne 1092/5/54, nopy4enHs ta
JOKYMEHTH, 110 JI0 HbOTO JOAAIOTHCS CKIAIAI0THCS MOBOIO, TIEpea0adeHoro
BIZIMOBITHUM MIDKHApOIHUM JIOTOBOPOM YKpaiHW. SIKIIO AOpydYeHHS 4u
JIOKyMEHTH CKJIJICHO YKPaiHCHKOIO MOBOIO, TOAI CIiJl JOAABATH 3aBipeHUH
TIepeKJIajl HA MOBY 3alIUTYBaHOI Jiep>kaBH a0 Ha iHITy MOBY, mepeadadeHy
MDKHapOJHHAM JIOTOBOpOM YKpaiHu. JIOKyMEHTH X, IO Ii/UITraroTh
BPYYEHHIO 3TiJHO 3 JOPYYCHHSIM CYAy YKpaiHH, CKIIaJaroThCs MOBOIO
3alMTYBaHOI Jlep)KaBU YM IHIIOI MOBOIO, Tepe0aueHor0 MiKHAPOIHUM
JIoroBopoM YKpaiHu, abo CyNpoOBOMKYIOThCS 3aBIpEHHUM IMEPEKIaJoM Ha
TaKy MOBY. Y INEBHHMX BHUIJKaX AOKYMEHTH, 10 MiJUIraloTh BPYUYCHHIO,
MOXYTh OyTH CKIajeHi a0 MepeKIaZeHi Ha Ty MOBY, Ky pPo3ymie ocoda,
SIKIi HEOOXiJTHO BPYUHUTH JOKYMEHTH.

[Ipu 3BepHEHHI [0 CyAy 3 MTO30BHOIO 3asfBOIO MPO PO3ipBaHHS LUTIO0Y
CIiJi MaTW Ha yBa3i, IO YYacTb CTOpPiH He € OOOB’S3KOBOIO YMOBOIO
MIPUCYTHOCTI CTOPiH B CYZIOBiil 3ami mij 4ac po3risiay cupasu. [lo maHii
KaTeropii CropiB po3IisA] CHpaBH MOXe OyTH NpOBEACHHH B PEXUMI
BiZleoKOH(pepeHwii, skmo iHopmamis, ska Oyae ONPWIIOAHEHA, He
nepen0ayae MOKIJIMBICTH IPOBEAEHHS 3aKPUTOrO CYyJIOBOTO 3acilaHHS.
Y4acTh MOIpy K IUIIXOM IPOBECHHS BiTeOKOH(pEepeHIIii 3abe3nedyeTscs
€1uHOIO Cy10BOIO 1H(OPMAIIIITHO-KOMYHIKaIiHHOIO CHCTEMOIO BPaXOBYIOUH
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TEXHIYHI MOKJIMBOCTI Cy.ly, TIPO IIO CY[ 3a3Ha4a€ B YXBai MPO BiIKPUTTA
npoBapkeHH y crupasi (4. 1 ct. 212 MIIK). ¥ xiomoTaHHiI Mo yd4acTs y
CyIIOBOMY 3acilaHHI B peXHMi BilleOKOH(pepeHIii B MpUMIIIEHHI CyaQy B
000B’A3KOBOMY TIOPSIIKY 3a3HA4Yae€ThCS Cyld, B SKOMY HEOOXiJTHO
3abe3neunTH 11 npoBeneHHs. Take KIIOIOTaHHS MOJAETHCS 0 CyAy He Mi3HIm
K 32 II’Th JHIB O BiAIOBITHOTO CyaoBoro 3acimanas (4. 8. ct. 212 HIIK).
PozipBaru cimeliHI NpaBOBIAHOCHHHM 3a MEXaMH KpaiHM MOXHA TaKOX
IIIIXOM 3BEPHEHHS B KOHCYJIbCTBO YKpaiHM Ha TepUTOpil 1HO3eMHOI
nepxaBd. KoHCyn HajineHWH TNOBHOBa)XEHHSAMH WIOAO  peecTpauil
pozipBaHHS LUTIOOY MIDK TIpoMajasHaMu YKpaiHu, sKi nepeOyBaloTh Ha
TepuUTOpii i€l KpalHW, B HACTYMHHX BHMaJKax: 1) 3a CHINBHOIO 3TOOH0
HOZIPYOKS, B IKOTO HEMa€ CMIJIbHUX HEMOBHOIITHIX AITEH; 2) 3a MO30BOM
OITHOTO 13 TOAPYXOKA, SAKIIO IHIIWK BU3HAHWKA O€3BICHO BiICyTHiN abo
OTOJIOLICHHUIT TOMEPIIMM, PO IO € PIlIeHHS CyAy; 3) 3a II030BOM OJIHOTO i3
MOAPYXOKS, SIKIIO IHIINH BU3HAHUH CYZIOM HEAI€30aTHUM. B Takux BUMaakax
peecTpalisi po3ydeHHs BiMOYBA€eThCSA B KOHCYJIBCTBI YKpaiHM 3a MicueMm
peecTparii OgHOTO 3 MOAPY ok Ha miacrtaBi cr. 106 CiMmeiiHOTO KOomekcy
VYkpainu [5].
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HeoOximHo BimmiTuTH, 110 ynHHMA [{uBLIbHMI Kogeke Ykpaiuu (mami — [IK
VYxpaiHu) He MICTUTH O(DIIIHHOTO BU3HAYCHHS TEPMiHA «IIIKOZA», IO TOTO XK
3aKOHOJIABCIb JOJIATKOBO OIEpy€e MOHATTAM «30uTKi». Tak, crarrts 11 LK
VYkpalHu OJHIE€IO 3 T/ICTaB BUHUKHECHHS IMBUTPHUX IPABOBITHOCHH HA3WBa€
3aBmaHHs mkoau. Haiibinem mocmizosro LUK YkpaiHi BUKOPHCTOBY€E TOHATTS
LIKOJIM B PO3/ILT, TPUCBSUECHOMY JEJIIKTHUM 30008’ 3aHHsM [1].

Crnin moromutucs 3 gaymkoro [.B. Bypmaku, ska 3a3Hadae, Mo
BIJIIIKOJYBaHHS KO/ MOXHA PO3IJIsIJaT NPUHAWMHI IBOSKO: TIO-TIepIIIe,
SIK 3aci0 3aX¥CTy MOPYIICHNX IUBUIFHUX IPaB Ta iHTEPECiB, MO-APYTe, K
Mipy HHMBUILHO-TIPABOBOI BIAMOBIAAIBHOCTI [5, . 88]. 3 iHIIOI TOYKH 30py
LTKOM TIPUPOJTHUM BUIAETHCS 3aTaJbHUN MPUHIMIT BUHH, 3T1IHO 3 SIKMM Ha
oco0y He MOXe IMOKJIAZATHUCS HEOJHAKOBHH TArap MaifHa, SIKIIO BOHA HE
BIJINIOBiJa€ 3a 3amomisiHy WKoAy. [IpoaHani3yBaBIIy YHHHE 3aKOHOJIABCTBO,
MOJXKHa KOHCTAaTyBaTH, L0 YMHHE 3aKOHOJABCTBO HE MICTUTh MPSIMOTO
BHU3HAYCHHS IMMOHATTS «IITKOJA.

AHai3yro4M  JAyMKH ~ HAyKOBLIB  IIOJO  BH3HAYEHHS  TOHSTTS
BIATIOBIANIBHOCTI 332  IIKOAY, MOKHa TO0AaYuWTH, IO MifCTaBaMU
BIMOBIAIIGHOCTI 32 IIKOAY €. HAsBHICTh IIKOAH Yy TMOTEPIIOl 0COOwH;
MIPOTHUIIPaBHA ITOBE/IIHKA 3aI0iF0BaYa KOV, PUIHHHO-HACIITKOBHIA 3B’ 30K
MDK MPOCTYIIKOM 1 IIKOJIOK; HasIBHICTh BUHH 0COOU, SIKa 3aBJiajia IIKO/IH.

3aranbHi 3acaay KOMICHCAIi Ta BiIIIKOMYBAHHS IIKOIW MOTEPIILIAM BiJ
Ha3BUYaHHUX CHUTYyali (y TOMy YHCII BOEHHHX [ii) 3akpimieHi y Komekci
LMBUILHOTO 3axucTy YKpainu). 3okpema, BimnosimHo mo cr. 86 Konekcy
3a0e3MeYeHHs JKUTIOM MOCTPAXKIAINX, KUTIO SKHX CTAJI0 HEMPUIATHUM ISt
NPOKMBAaHHS ~ BHACHIOK  Ha[ 3BHYaifHOI  cuTyamii,  3/iHCHIOETHCA
LUISIXOM HaJaHHS JKUTJIOBHX NPHUMILIEHb 3 (OHIY KHUTIA IS TUMYAaCOBOTO
NpOKMBaHHS, OyAiBHMITBA a00 3aKymiBIi  OKUTIOBUX  OyAMHKIB IS
TIOCTPKIATNX 33 PaxXyHOK Jep)KaBHUX KOINTIB 32 YMOBU JIOOPOBUIHHOL
Triepeziadi MoCTpaKAATMMH 3pyHHOBAHOTO 200 MOIIKO/HKEHOTO JKUTIIa MICLIEBUM
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JIEpXKaBHUM ~ a/IMIHICTpaLissM abo opraHaM MiCIIEBOTO CaMOBpSIIyBaHHS,
cy0’extaM rocniomaproBanss [2]. Ilpu mpoMy, ocTpakaai, SKAM BHIUIAYEHO
TPOIIOBY KOMITCHCAIIiIO 32 3pyHHOBaHY a00 MOMIKOKEHY KBapTHPY ((KUTIIOBUIA
OyIMHOK), YKUTIIOM 32 PaXyHOK JIep’KaBH HE 3a0€3MCTyIOTHCSL

Takox, mpuBeAEMO A€sKI MPHUKIAIU Cyl0BOI MPAKTHKH y CY4acHOCTI 3
IAHOT TEMH:

1. CripaBa Ne 338/929/22 Bin 14 6epesnst 2023 poky (IIpo BiAIIKOXyBaHHS
MopassHOI Koan) [4].

[1030BHBI BMMOTH OOIDYHTOBYIOTBCSI THM, IO BHACHIJOK 30pOWHOI
arpecii Pociiicekoi @eneparii npotun Yipainu, sika po3mnodanacs 24 JTIOTOTO
2022 poky, MicTo XapkKiB, Jie TIPOXKHUBAIIM 1T03UBAYi, 3a3HaBaJI0 MOCTIHHUX
oOcTpiniB Ta GoMOapAyBaHb, IO 3aBAAT0 iM MOPAIBHOI IIKOIHU, OCKITBKHI
BOHH OYJIM 3MYIIEHI 3aJIMIINTH CBiil iM Ta mepeixaru.

PesynpraTom 30poifHoi arpecii U HUX CTaiad BTpaTa HAJEKHOTO MaiiHa
Ta HTJIA, NIITPUMKH Ta HaJli Ha MOBEepHEHHs 1ooMy. [o3uBadi OIiHIOIOTH
3aBIaHy IM MopaibHy MKoxy y po3mipi 1233312,50 rpH., o0 CTaHOBHUTH
35000 eBpo, Ha KOKHOTO MO3UBaYa.

OTxe, BpaxoBylOYM BHJ (BHMyIIEHAa HeE3allIaHOBAaHA 3MiHA MICIA
NPOXKMBaHHS B IHIIMHA perioH YKpaiHH y 3B’s3Ky 3 HEOE3MEKOI IS KHUTTS
Ta 37J0POB’S) Ta TPUBAIICTh BUMYIICHUX 3MiH Y JKUTTI MO3UBadiB (OiybIe
1 poxy), rnuMOMHY €MOLIHHOro TIepeMillleHHsl I03MBaviB y 3B 53Ky 3
HEOE3MEKOI0 Al JKUTTA Ta 3J0pOB’s. A came: CTpaXIaHb, IIKOIU
MiANPUEMHHUIIBKIM, POJHHHO-TIOOYTOBUM 3B’s3KaM MO3UBAYIB 3a MICIIEM X
TPUBAJIOTO IIPOKMBAHHS B M. XapKOBi, 3alOMISHUX IO3MBadaM BHACIIIOK
30poiiHoi arpecii Pociiicekoi ®enepaiiii, 1110 MPU3BEIO IO MOTIPIICHHS X
3ATHOCTI pealli3yBaTH CBOI 3BHYKM Ta Oa)kaHHs, XapakTep 3amojisHOl
MaiHOBOI MIKOAW Ta CyJ BH3Haua€ po3Mip KOMIEHcalii, BpaxOBYIOUH
MOXIIMBICTh iX BIALIKOAYBaHHS Ta BPaxOBYIOUM BUMOTH PO3YMHOCTI Ta
CIpaBeUIMBOCTI, Cy/l BHU3HA4Ya€ PO3MIp KOMIICHCAIi MOpaiIbHOI MIKOAW B
cymi cymi 1 233 312 rpH. 50 ko, mo cranoButh 35 000 €Bpo, 110 mijysrae
CTATHEHHIO Ha KOPUCTh KOXKHOTO 3 TI03MBAYIB.

2. Cnpasa Ne760/18699/20 2/760/2769/23 Bin 14 6epesns 2023 poky. [o
Cyny HamiimoB mmo3oB 1o Pociiicekoi @Deneparii mpo BiAMIKOTyBaHHS
MOpaJIbHOT IIIKOIHW, 3aBAaHOl BHACTIMOK 30poiiHoi arpecii Pociiichkol
®eneparii mpotu Ykpaiau y posmipi 300 000 rps [3].

CyloM BCTaHOBIIEHO, IO BHACIHiZOK 30poitHoi arpecii Pociiicbkoi
®enepanii Ta oKynauii YaCTHHU TepUTOpil YKpaiHH, TOYMHAIOYH 3 JIFOTOTO
2014 poxy, mo3nBa4 0COOHMCTO 3a3HAB 3HAYHUX AYIIEBHUX CTPaXIaHb, 10
NPU3BEJIO JIO TMOTIPIIEHHS HOro J>KUTTEBOTO TOHYCY Ta 3arajllbHOTO
camornouyTTs. OyTTs. Ile HeraTMBHO BIUIMHYJIO Ha CTOCYHKH [103MBava 3
OTOYYIOUMMH Ta TIPU3BEJI0O O TIOPYUIEHHS HOPMAaIbHHUX JKHTTEBHX
CTOCYHKIB, 3aIIOJiTHHS [T03UBAYy MOPAIBHOI IITKOTH.
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[To30B no Pociiicekoi dexneparii npo BigIIKOyBaHHS MOPAJILHOT IIKO/IH,
3aBlaHOI TO3WMBady BHACHiIOK 30poiHOi arpecii Pociiicekoi Deneparii
IIPOTU YKpalHU — 33J0BOJIBHUTH.

[IpoananizyBaBmm CygOBY TPAaKTHKYy Ta TEOPETHYHI IIOJIOKCHHS,
MOKEMO 3pOOHTH BUCHOBOK, III0 CEPEe IUIIXIB 3aXUCTy MOPYIICHOTO MpaBa
micis 24 moTtoro 2022 poKy BHOKPEMIICHO 3BEpHEHHS:

1. Jlo €BpomneiicbKkoro cyay 3 Mpas JIOAUHU MIPOTH pd;

2. Jlo cyny Yxpainu npotu po;

3. Jo Komirerie OOH npotu pd.

Cepen mpoOIeMHHX aCTIEKTiB 3BEPHEHHS 10 €BPOIIEHCHKOTO CYAY 3 IIpaB
JIFOJIMHH, MOKEMO BiJJ3HAYHTH:

1. Crpok momadi 3asBu: 4 MicAIli BiJ JHS HMOPYIICHOTO IIpaBa, ajie He
mi3Hinre 16 ciuns 2023 poky;

2. Jlokasu I110/10 IIpaBa BIACHOCTI HA MOIIKOKEHE MaiHO;

3. Jlokas3u mozao ¢axty pyiHyBaHHS YM MOLIKOKEHHS MaifHa (akT mpo
TIOIIKO/KEHE/3pyHHOBAaHE MaiHO; aKT PO TOXKEXY TOIIIO).
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3 moyaTKy MIMPOKOMACIITAOHOTO BTOPTHEHHS POCIHChKOI denepartii Ha
Tepuropito Ykpainu 24 mrororo 2022 poky B Halliil JiepkaBi 3’sSBHINCH
ocoOnuBi mpaBmia Ta OOMEXEHHs IpaB 1 CBOOOJ JIIOAWMHM, SIKi Oyiu
3aTBEpXKECHI 3 METOK 3a0e3leueHHs] Hal[loHaJbHOI Oe3leku 1 JepikaBHOT
CTab1IbHOCTI, @ TAKOXK JIOTPUMAHHSI TIOPSAKY B YMOBaX BOEHHOTO KOH(JIIIKTY.
BBejieHHS BOEHHOTO CTaHy 3HA4HOIO MIpOIO BIUIMHYJIO Ha BCi COLIaJIbHO-
KYJIBTYPHi, TOJITHKO-€KOHOMIYHI Ta TPaBOBi SBUINA HAIIOI KpaiHU, TOMY
B)XJIMBUM IUTaHHAM € aJanTallisi paBoOBOTO II0JIS IO BOEHHOI PEabHOCTI
Uil e(EeKTUBHOTO pPETyJIIOBaHHA CYCHUIBHMX BigHOcHH. Hanexne
(yHKIIOHYBaHHS CyJOBOI TiIKM BIagM BHMAarae Bil CyIiB 1 CyImiB
crieliaJbHOI MiATOTOBKM LIISIXOM OINEPaTUBHOTO PearyBaHHs Ha MOTOYHY
00CTaHOBKY Ta 3YMOBHUTH BiJHOBJICHHS IOPYIIEHHX IpaB Ta 3aKOHHHX
iHTepeciB Gi3MIHUX 0Ci0, IOPUINYHUX 0Ci0 Ta Iep’KaBH B LIJIOMY.

3anpoBa/pKEeHHSI BOEHHOTO CTaHy MPH3BOIATH [0 CHEHU(IIHUX
00MeXXeHb JUTS KUTTENISIIBHOCTI TPOMA/ISH, B )KOTHOMY pa3i He CTOCYIOTHCS
CKaCyBaHHS TakuX OE3yMOBHHX TIpaB, SK: pIBHICTh TpOMajasH MIOAO
KOHCTUTYIIHHUX TpaB i cBOOOJ Ta pIBHICTH Iepea 3aKOHOM; 3a00poHa
1030aBJICHHS TPOMAJITHCTBA, IpaBa 3MiHU I'POMAITHCTBA; HEBIJI EMHE IIPAaBO
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Ha KWTTS; MPaBO HA TOBAry M0 TiAHOCTI JIFOIWHHW; TPaBO Ha CBOOOIY Ta
0COOHCTY HENOTOPKAHHICTD; MIPAaBO HATPABJIATH 1HIWBIAyalbHi/KOIEKTUBHI
MMUCBMOBI 3BEpHEHHS a00 OCOOHMCTO 3BEpTATHCA 0 OPTaHiB JepiKaBHOI
BJIA[IM, OPTaHiB MiCIIEBOTO CaMOBPSIAYBaHHS Ta MOCAIOBUX/CIyK00BHX 0ci0
X OPTaHiB; MPaBO Ha XUTJIO; PiBHI IpaBa i 000B’I3KH MOIPYAOKS Y IUTI001
Ta ciM’i; piBHI TpaBa AiTeH; MpaBO HaA CYAOBHH 3axWCT; IpPaBO Ha
BIJIIKOJYBaHHS 32 paxyHOK Jep)kaBM YH  OpraHiB  MiCIEBOTO
CaMOBpSAyBaHHS ~ MaTepialbHOi Ta  MOpPalbHOI  IIKOAHM,  3aBJaHOI
HE3aKOHHUMH DILIEHHSIMH, AISMH 4YM OE3IIsUIBHICTIO OPTaHiB Aep:KaBHOI
BJIaJI1, OPTaHiB MiCIIEBOTO CAMOBPSAYBaHHS, 1X II0CaI0BUX 1 CIIy)00BUX 0Ci0
NpY 3A1MCHEHHI HUMH CBOiX IIOBHOB&)KCHb; NPABO 3HATH CBOI MpaBa i
000B’513K1; HE3BOPOTHICTH il B Yaci 3aKOHIB, HOpPMATHBHO-IIPABOBHX aKTIB;
mpaBo Ha npodeciiiHy MpaBHHUYY IOMOMOTY; MPaBO HE BHKOHYBAaTH SIBHO
3JI09YMHHI PO3IOPSIKECHHS UM HAKa3y; IPaBo He OyTH JBiYi MPUTSATHEHUM /10
IOPUANYHOI BIINOBIZATBHOCTI OXHOIO BHAY 3a OJHE W Te came
MIPaBOIIOPYIIEHHS; TPE3yMIIIisi HeBUHYBATOCTI; IPABO HE AaBaTH IMOKA3aHHS
a0o0 TosICHEeHHS MO0 cebe, WICHIB ciM’1 Ui ONU3BKUX POIMUIB, KOJO SKHX
BU3HAYAETHCS 3aKOHOM [1].

Cnig 3a3HaunTH, mo KOHBEHIss Npo 3aXUCT MpaB JIIOAMHU 1
OCHOBOIIOJIOXKHUX cBoOOA (nmanmi — KoHBeHIis) MIiCTUTh BKa3iBKy Ha
3a00pOHY BIICTYITy 32 YMOB BHHUKHCHHS HaJ3BUYalHOI CUTYAIll BiJf TAKHX
3000B’s13aHb JIepXKAaBU: IapaHTyBaHHs mpaBa Ha xuTTs (cT. 2 KoHBeHii),
3a00pOHN KaTyBaHHS Y HEJIFOJICHKOTO CTaBIeHHs (cT. 3), 3a00poHu pabcTBa
YU i THEBUTBHOTO CTaHy (4. | cT. 4) Ta 3a00poHH MMoKapaHHs 0e3 BKa3iBKU Ha
Te B 3aKoHi (cT. 7 KonBeHnii) [2].

Ot1xe, y KOHTEKCTI 3aXHCTy NpaB 1 CBOOOJ JIOAMHH y 3B 3Ky 3 iX
OOMEXEeHHSIM B YMOBax BBEJICHHS BOEHHOTO CTaHy OKpPIM HOPM
HAIIOHAILHOTO TIpaBa, 30KkpeMa OCHOBHOro 3aKoHY YKpaiHu, 3aKkoHYy
VYxpainu «IIpo npaBoBHii pexXUM BOEHHOTO CTaHY», oj0keHHs KoHBeHmii,
a TakoX pimeHHs €Bpornelcbkoro cyny 3 mpas soaunu (mamni — €CITI)
BUCTYNAIOTh OCHOBHUMHU IIPAaBOBHMH PETYJISTOPAMH JAHUX CYCHUIBHHX
BigHocuH. [lpunucu JaHUX HOPMAaTHBHO-NIPABOBHMX aKTiB, IEpII 3a BCE,
MOKJIMKaHI 3a0e3nedyBaTd TaKi NMPUHLUIM, SK JEMOKpATis, 3aXHCT IpaB
JIFOJIMHU Ta BEPXOBEHCTBO IPaBa.

CygnoBa mpolieqypa 3axUCTy MpaB Ta CBOOOJ JIIOIWHU € KIFOYOBOIO
(dopMoro IpaBoCyIsl Ta TapaHTye, IO iHAMBIAyalbHI IpaBa Ta CBOOOIM
OynyTh 3axuIiueHi Bix Oyab-sfKMX HopyleHb. Sk BOauaeTbcs 31 3MmicTy
YacTHHHU Tiepmoi crarti 55 ta yactuHM apyroi crarti 64 Koncrurymii
VYkpainu, npaBa i cBOOOIH JIIOAMHY 1 TPOMaJTHUHA 3aXHUIAIOTECS CY/IOM, a
TaKOX JJaHEe TPaBO HA CYJOBHH 3aXHUCT HE MOXe OyTH oOMexeHe HaBiTh B
yMoOBax BO€HHOTO cTaHi [1]. OTox, HaBiTh HE3BAKAIOUHM HA BUMOTH peatii
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ChOTOZICHHS, CHUCTEMa CYIOBHX OpraHiB NOBHHHA 3IHCHIOBATH OCHOBHY
(hyHKIIO, SKa TIOKJIaIeHa Ha Hel, a caMme 3A1HCHEHHS TIPaBOCYAs.

B cr. 122 Ta c1. 26 3akony Ykpainu «IIpo npaBoBHil pexuM BOEHHOIO
CTaHy» 3aKpIIICHO ITOJIOKEHHS IMIOA0 3MiHCHEHHS CYZOYHMHCTBA B TEpiof
BOEHHOTO CTaHy, a CaMe:

— CyAW [HifOTh BUKIIOYHO HA IMACTaBi Ta B CIoci0, sSKi BU3HA4YCHI
3akoHamu Ykpainu Ta Koncturyuieto Ykpainu;

— 3abopoHa 0OMEXEeHb NMOBHOBA)XEHHS CY[IB, SIKI BU3HAYCHI YMHHHUM
3aKOHOJABCTBOM YKpaiHU;

— IOBTOPHO 3aKpiIUIEHE BUKJIIOYHE TOBHOBAXXEHHS CyJIiB HA 3[1IICHEHHS
MPaBOCYIJIS;

— 3a00pOHSIETHCS CTBOPIOBATH HA/I3BHYAHI Ta 0COOINBI CyIH;

— 3a00pOHSETHCS TPHCKOPEHHS Ta CKOPOYEHHSA OyIab-sKuX (opM
CYJO4NHCTBA;

— mependaveHa B 3aKOHHHU CITOCIO 3MiHA TEPUTOPIANBbHOI MiJICYTHOCTI
CTpaB y pa3i HEMOXKIHMBOCTI 3JIMCHEHHS PaBOCYA, a TAKOXK MOXIIMBICTH
3MiHH MiCIIe3HaXOKeHHs cyniB [3].

AHamizyroun 3MiHH, SKi BHOCATHCS JO 3aKOHIB YKpaiHW, IHIINX
HOPMaTHBHO-TIPABOBHMX AaKTiB Ta OpraHi3aliifHO-pO3NOPSIYUX JTOKYMEHTIB
BUILUX Ta KOJIETiaIbHUX CYI0BHX OpraHiB, TakuX sk Bepxosuuii Cyx ta Pana
CyIiB YKpaiHu, 4iTKO MPOCITiIKOBYEThCS TCHICHIIIS 10 CIPOIICHHS CBHUX
€JIEMEHTIB CYJIOBUX MpPOLEAYp LUIIXOM HaJaHHS MOXKJIMBOCTI MPOBOIMTH
CYJIOBI 3aciJjaHHS 3 BHKOPUCTaHHS Cy4YacHHX LU(POBHX pECypcCiB, 3MiHH
TEPUTOPIATBHOI IMiICYTHOCT1 CIIPaB Y 3B’ I3Ky 3 aKTUBHUMHE OOHOBUMHE HisIMA
YM TUMYAcOBOI OKyIaIlii OKpeMHUX TEPUTOPIN HAIIO] AEepXKaBH, BiIAKIAJCHHS
PO3IIISiLy CHpaBH y 3B’S3KY 3 3arp030l0 JKUTTIO YU 3/I0POB’I0 YYAaCHHKIB
CYZIOBOT'O TIPOLIECY.

Bumeckasane, nepi 3a Bce, 3a0e3meuye Oe31e4Hi YMOBH U1l HACEJICHHS
YkpaiHu, BUIBHUHA JOCTYN JUIS 3aXHMCTY iX IOPYLIEHUX IpaB Ta CBOOO, a
TaKoX sl €(EeKTUBHOTrO (YHKIIIOHYBaHHS CYJOBOi CHUCTEMH, HaBiTh B
yMoBax O0OWOBHUX il HA IEBHUX TEPUTOPISX.

PaszoM 3 THM, Ha CHOTOIHIIIHIA J€Hb, 3BAKAIOYH HA PUHIHII
BEPXOBEHCTBA IpaBa, nosoxeHHs Kousenuii Ta pimenns €CIJI, mix uac
CYIOBOTO PO3IJISLy MOTPIOHO JOTPUMYBATHUCH MPHHIIUIY HE3AJICIKHOCTI Ta
MPOMOPIIHHOCTI TAKUM YUHOM, 100 3aXOM, BXHTI MijJ Yac Jii BOEHHOTO
CTaHy, OyJn PiIBHO3HAYHHUMH JI0 3arPO3HU Ta HE IIEPEBUILYBAaTH HEOOXiJHNX
oOMeXeHb TpaB Ta CBOOOJ, TOMY B@IKIMBHUM € 00 €KTHBHE NPHHHATTS
pillIeHHs y cnpaBi 3 ypaXyBaHHIM KOHKPETHHX OOCTaBHH.

Tak, y cmpasi «Piechowicz nporu Ilomsmi» Cyx BcTaHOBHB, IO
HalliOHAJIbHE 3aKOHOAABCTBO MTOBUHHO JI0CTAaTHLOIO MipOIO BU3HAYHUTH 00CAT
i cnoci®é 3aiiCHEHHS AWCKPEemiHHUX MOBHOBa)XEHb, HATAHUX OpraHaMHU
JIepKaBHOT BiIaIu, M00 3a0e3meunTr 0co6aM MiHIMAIBEHUH piBEHBb 3aXHCTY,
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Ha SKUM BOHM MalOTh IIPAaBO BIAMOBIAHO A0 BEPXOBEHCTBA IIpaBa B
JEeMOKPAaTHIHOMY CYCIIJIBCTBI, aJle y TOH e 9ac BKa3as, L0, BHPIIIYIOUH,
g Oynmo BTpy4aHHS «HeoOXimaum», Cym posrisgaTaMe MeXi po3cymy,
HaJlaHi Jep>KaBHIM OpTraHaM BIaJW, ajie P [IbOMY IOK/IAJaE Ha JepPrKaBy-
BiANOBigada OOOB’S30K MPOJEMOHCTPYBAaTH HAsBHICTH  BiJIOBiTHOTO
COMIaTFHOTO CTAHOBHIIA, III0 3YMOBIIIOE BTPYUYaHHS ACP)KaBU y peaji3aliiro
paB JIIoIUHU [4].

TakuM 4YMHOM, pE3IOMYIOUM BCE BHUILECKa3aHEe, MOXKHA CTBEPIXKYBaTH,
1110 3aIPOB/KEHHSI BOEHHOTO CTaHy Ha TepUTOPii YKpalHH CTaJI0 IPUIHHOIO
00OMeKeHHSI OCHOBHHX TIpaB 1 cBOOO/I JIIOAWHY 1 TPOMAJSIHUHA. 3 OISy Ha
1ie, Hal[lOHaJIbHE 3aKOHO/IaBCTBO Ta MIKHAPO/HI aKTH PErjiaMeHTYIOTh ITEBHI
rapaHTii OXOpOHH IpaB i cBOOOA, BKJIIOYarouu cymoBuid 3axuct. Cynosa
cucTeMa y 3B’A3KY 3 3alPOBAPKCHHSIM BOEHHOTO CTaHy 3a3Halla CYTTEBHX
3MiH, ane ii e)eKTUBHE (QYHKIIOHYBaHHS Ma€ HaI3BHYAWHY Ba)KIHBICTB,
OCKLIBKH BOHA € OCHOBHUM MEXaHi3MOM IPAaBOTIOPSAKY i 9aC KOHQIIKTY,
a TaKOXX TapaHTye, M0 OOMEXEHHs NpaB i CBOOOJ HAaceleHHsS HE CTaHYTh
HAJIMIpHUMH 91 0€311iICTaBHUMHU.
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YKpaiHChKi TOCTIONApChKi CyIH 3a0€3MeUyI0oTh 3aXHCT MPaB Ta 3aKOHHUX
iHTEepeciB Cy0’€KTIB TOCTIOAAPCHKOI MisTTBHOCTI. J{Js1 yXBaleHHS 3aKOHHOTO
Ta OOIPYHTOBAHOTO PIlICHHS Ba)XIIMBO BCTAHOBHUTH (PaKTHUUHI OOCTaBHHHU
CIpaBH, SKi MAalOTh BHpIIaJbHE 3HAYEHHA Yy MPOLECi JOKa3yBaHHS.
locriomapcekuit  cyn €  BaXIMBAM Ta  HEOOXIJHHM  €IEMEHTOM
CIpPaBeINBOTO Ta CBOEYACHOTO BHUPIIICHHS CYJOM CIOpiB, MOB’S3aHMX i3
3IIMCHEHHSAM T'OCIONAPChKOI AisUIBHOCTI. J[nsi TpaBHIBHOTO BHpIILIEHHS
CIpaBH, TOCIIOAPCHKUI CY1 TOBUHEH MPOAHAIIi3yBaTH Ta BCTAHOBUTH JHCHI
B32€EMOBIIHOCHHH CTOPIH 111010 KOHKPETHOT CIpaBu Ta 3’sCyBaTH, YK OyIIH
JIONYIICH] MOPYIICHHS BIAMOBIAaYeM, SKi 3adilarOTh 3aKOHHI 1HTEPECH
noszuBaya. [Iporte, 3 orisay Ha 3MiHy HampsMiB, Croco0iB Ta 3aco0iB
JIOKa3yBaHHs Yy TOCIO/JapChKOMY CYAOUYMHCTBI, Ledl 1HCTUTYT MOTpedye
MOAAJBIIOTO  JOCIUKEHHS Ta  BJOCKOHaNIeHHA. barato  BueHmx
JIOCJIIIKYBAJIM TMTAHHS JOKa3yBaHHS y TOCIIOapChbKOMY IIPOIIECi, MpOTe Ha
CHOTOTHIIITHIH JICHB Te mpoliec MoTpedye HOBUX MiAXOIIB Ta pO3pPOOOK.

Mertoro € aHami3 aKTyaJdbHHUX IIUTaHb, IO CTOCYIOTHCS HpOLECy
JIOKa3yBaHHS Ta IIOHATTA JIOKa3iB y TOCHOAApPCHKOMY NpolLiecyalbHOMY
mpaBi, a TakoX OrJsLA 3MiH, 10 BHeceHi 10 [ocmomapchkoro
MPOIIECYabHOTO KOJIeKCy YKpaiHW. 3arajpbHa cxeMma JA0Ka3yBaHHS, IO
Bm3HaueHa y ['TIK VYkpainu, BUMarae Bil KOXXHOI CTOPOHH JOBEICHHS
0o0CTaBWH, Ha fKi BOHHM IOCHJIAIOTBCS SK Ha TIJCTaBy CBOiX BHMOT 1
3amnepedeHb. YUACHUKU CTpaBd 3000B’s3aHi MOAABATH BCi HASABHI y HUX
JIOKa3| B MOPSAAKY Ta CTPOKH, BCTAHOBJICHI 3aKOHOM a00 cyZoM. 3TiIHO 3i CT.
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86 I'TIK Ykpainu, rocnolapchbKuil CyI OIIHIOE TOKa3H, MOIaHi B CIpaBi, Ta
He MOJKe 30MpaTH JI0Ka3H 3 BIACHOI iHIiaTHBH, KPiM BUITAKiB, KOJIX BiH Ma€e
CYMHIBH y 10OpPOCOBICHOMY 3IiHCHEHHI IPOLECYaTbHUX NMPaB yYaCHUKAMHU
cnpaBd a00 BHKOHaHHI OOOB’SA3KiB IIOMO [OKa3iB. Takum dYHHOM, ¥y
TOCHOJApChKOMY TIpoIeci OOOB’S30K JOKa3yBaHHS CIIiBBITHOCHUTBCA 3
IIPaBOM CyJy BUMaraTty BiJIIOBiIHI TOKa3H 11010 BYNHEHHS Ti€l 9¥ 1HINOT il
Jloka3u MOXyTh OyTH II0/IaHI CTOPOHAMH CAMOCTIHHO 200 X Ha BUMOTY Cy[y.

AHaii3 MOJOXEHb, IO CTOCYIOThCS JIOKAa3yBaHHS, BU3HAYCHHS
HAJICXKHOCTI Ta JOMYCTHMOCTI JIOKa3iB, 3BUILHEHHS Bill JOKa3yBaHHS Ta
BuTpeOyBaHHs nokasiB (ctT. 75, 76, 77, 80, 81 I'TIK Ykpainu) nae 3mory
CTBEPJUKYBATH, 10 POLIEC TOKA3yBaHHS € ISUIBHICTIO, B sIKiii OepyTh yyacTh
CTOPOHH, CyJI Ta HII yYaCHUKH IPOLECY, 3 METOI0 BCTAHOBJICHHS 1 IOBHOTO
3’ICyBaHHS BCIX OOCTaBHH CIIPaBH, SIKI KOHKPETH3YIOTHCS 3QJICKHO Bif
IIPeAIMETa CIIopY, Cy0’€KTHOTO CKJIAZy CTOPIH Ta MPAaBOBIIHOCHH, 1[0 MalOTh
MiCIle MiXK CTOPOHAMH.

TepMiH «10Ka3W» y TOCHOAAPCHKOMY IPOLECYIbHOMY IIpaBi HE Mae
€IMHOTO TIIyMaueHHS, aJ)ke KOXKXEH BUCHHH po3yMie iforo mo-cBoemy. Jleski
aBTopu (A. 5. BummmaChKHH, M. A. YenbnoB) po3yMilOTh JOKA3U K (QaKTH
00’€KTHBHOI PEalbHOCTI, @ HE BIJIOMOCTI NMPO HHX, TOAI K iHIII aBTOPH
(nmanpuxnaza, M. K. TpeyuiHikoB) BU3HauaroTh JOKa3u K (GpakTHYHI JaHi Ta
3ac00u 1X JT0Ka3yBaHHs, sIKi € IPOIECYaTbHOIO (OPMOIO.

VY I'TIK Ykpainu 3a3Ha4aeThbes, 1o Oyb-sKi aHi, Ha MiICTaBi IKUX Cy[
MOXXE BCTAHOBHTH HAasBHICTh a00 BiICYTHICTH 0OcTaBuH ((hakTiB), IO
OOTpYHTOBYIOTh BHMOTH 1 3allepeucHHS YyYaCHHWKIB CIpaBH Ta iHIII
oOCTaBMHHM, sIKIi MarOTh 3HA4YCHHS JUIi BHPIMICHHS CIPaBH, MOXYTb
BUCTYTIATH JOKa3aMH.

Jloka3u MaroTh Taki XapaKTEPUCTHUKH, SK JIOMYCTHMICTh, HaJICKHICTh,
JOCTOBIPHICTh Ta JOCTATHICTh, IO POOWUTH AaKTyallbHUM JOCHiIKCHHS
TIUTAHHS I[0JI0 IOITYyCTHUMOCTI JIOKa3iB Y TOCIIOapChKOMY ITPOIIECi.

JlonycTumicTh JIOKa3iB y TOCIOJapCbKOMY IPOILECi BH3HAYAETHCS
3aKOHOJIABCTBOM YKpaiHM 1 BHMOraMu mpolecyainbHoro 3akony. [TIK
VYkpaiHu BCTaHOBIIOE, LIO AOKa3aMH MOXYTb OyTH Oynb-siki AaHi, sKi
MOJXYTb JIOIIOMOTTH CY/ly BCTAHOBHUTH HAsSBHICTh 00 BiICYTHICTh OOCTAaBHH,
110 OOIPYHTOBYIOTh BHUMOTH 1 3alepedeHHs y4YaCHHKIB CIIpaBd Ta iHII
00CTaBMHY, SIKi MalOTh 3HAUYEHHS [UIS BUPILICHHS CIIPaBH.

OnHak, He Bcl JaHi MOXKYTh OyTH BHKOPHCTaHI SIK I0Ka3H. 3aKOHOAABCTBO
niepetbadae 0OMEXEHHs Ha BUKOPUCTAaHHS JIeIKUX BHUAIB J0Ka3iB. Hampukian,
JIOKa3H, OTPHMaHi 3 MOPYIIEHHSM 3aKOHY, a00 JI0Ka3H, OTPUMaHi HE3aKOHHUM
LUIIXOM, HE MOXKYTb OyTH BUKOPHCTaHI SIK JOKa3H Y CIPaBi.

Kpim Toro, mOmycTHMIiCTh TOKa3iB MOke OyTH oOMekeHa Ha ITiJCTaBi
BHUKJIIOYHOI HENPHUITYCTUMOCTI JIOKa3iB, SKi cylepedaTb NpPUHIMIIAM
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CIIPABEIJIMBOCTI Ta TYMAaHHOCTI, TIOPYIIYIOTh TpaBa Ta CBOOOIM JIFOIUHU 1
TPOMa/ISTHIHA.

Hanexnicte moka3iB moisrae B ix 3B’SA3Ky 3 NPEIMETOM CIIPaBH Ta
oOcTaBUHAMH, SIKi BOHH CTOCYIOTBhCA. JIOCTOBIpHICTH IOKa3iB O3HaYae, II0
BOHH MAarOTh OyTH MpPaBOMBIMH i HECIPOCTOBHMMH. JIOCTAaTHICTH JOKa3iB
O3HaJae€, 10 BOHM MalOTh OyTH OCTAaTHIMH ISl BUPILICHHSA CIIPaBH Ta
BCTAHOBJICHHS OOCTaBHH, 1[0 OOIPYHTOBYIOTh BHUMOTH Ta 3allepedeHHs
YYaCHHUKIB CIIpaBH.

OTxe, IOMyCTHMICTh, HAJICXKHICTh, OCTOBIPHICTh Ta JOCTATHICTBH
JIOKa3iB € BAXJIMBHMH XapaKTEPUCTUKAMU Y TOCIIOJApChKOMY IIpoOLeci,
OCKIJIBKM BOHHM JOIOMAaraloTh CyJy TMpaBWIGHO BHPIIIMTH CHpaBy 1
3a0€3Me4nTH CIIPaBeJIUBICTb.

OnvH 3 OCHOBHHX 3aBJaHb JAHOTO IHCTHTYTY — pO3’SCHEHHS TEpMiHY
«TIpeMET JO0Ka3yBaHHD), KM HE Mae ONHO3HAYHO!I BIATOBINI B IOpUANIHIN
JiTepaTypi Ta NPakKTHLl. BU3HAa4YeHHS NpeaMETYy IOKa3yBaHHA € BayKIMBUM
3aBJIaHHAM SIK y TIPaKTHYHOMY 3aCTOCYBaHHI B IPaBO3AaCTOCOBHIH AiSNIBHOCTI,
TaK i B TEOPETHYHOMY BHBYCHHI MPOIECYAJbHOTO JOKa3yBaHHS. Pi3HI BueHi
MalOTb Pi3Hi TOTYIIIM Ha Te, IO € IPEIMETOM JJOKa3yBaHHs, ajIe B LIIIOMY MOXKHA
3p0o0OHTH BUCHOBOK, IO L€ FOPUANYHI (DaKTH, SIKI MAIOTh 3HAYEHHS ISl PIlICHHS
CIIPaBH Ta MiZJIATaI0Th KOHCTATALII SK ITi/ICTaBa MO30BY.

Ille omHMM akTyajdbHMM TIHTAHHSIM € OIlIHKA JIOKa3iB, fKa Ma€
BUpIlIANTbHE 3HAYCHHS MJIsl BUHECEHHS 3aKOHHOTO Ta OOIPYHTOBAHOTO
pimieHHsT 1mOA0 rocnoaapcbkoi cnpaBu. OIliHKa IOKa3iB € CKIIAJOBOO
YaCTHHOIO TIPOIIECY NOKa3yBaHHS Ta MOXKE OyTH PO3IJISIHyTa SIK JIOTidYHA
orepariis, abo SIK yperyJibOBaHHH HOPMaMH IPOLECYaILHOTO IpaBa eTarl
JIoKa3yBaHH:. J[yMKH MIOAO TOTO, YA MOKe OYTH OIliHKa JJOKa3iB 00’ €KTOM
MPaBOBOTO PETYJIIOBaHH], pO3XOIAThbes. OnHAK, BOHa € BaXKIHMBOIO
CKJIAJIOBOIO YCHOTO MPOLIECY JIOKa3yBaHHs, TOMY BUPILICHHS 1{bOTO MUTAHHS
€ BOXJIMBUM Y TIPABOBIii cepi.

BaxnuBo 3a3HauuTH, mo BHeceHHs 3MiH J0 ITIK Vkpainm cramo
BOXJIMBUM  E€JIEMEHTOM  (YHKIIOHYBaHHS Ta PO3BUTKY IHCTHTYTY
JIOKa3yBaHHs. 30KpeMa, IO CTOCY€EThCs [I0Ka3iB, OYJIO 3alpOoBaKEHO
IHCTUTYT CBIAKIB SIK CyOCHIIapHOTO JUKepesia J0Ka3iB, 3 pPO3IIUPEHHSIM
nepeniky J0Ka3iB Ta BCTaHOBJEGHHSIM HOBOIO TOpSAKY IX mnoxaHHs. Ha
JIOJIATOK JIO I[bOTO, EJICKTPOHHI JOKa3H € HEOOXiTHUM €JIEMEHTOM Y MpOoIIeci
JIOKa3yBaHHsI, 3 MOSKJIMBICTIO IX Iepeaadi KaHajaaMu 3B 3Ky Ta 30epiraHHiIM
Ha OyIb-KOMY €JIeKTpOHHOMY Hocii. OJHaK, BapToO 3BEpHYTH yBary Ha
3HAUCHHS OPUTIHAJBHOCTI E€JNEKTPOHHUX JOKa3iB, sKe IIOJIsrae Yy
HeoOXiTHOCTI IX mepiro/pKepesa Ta 3adikcoBaHiil 1aTi Ta 4aci iX CTBOpEHHSI.

[IpobGiemoro € HeBM3HAUYEHICTH MPOLEIYPH 3aCBITYCHHS Ta IOCBIIUEHHS
KOIIM eNeKTPOHHHUX JO0Ka3iB, 30KpeMa THX, fKI MICTATH iH(OpMaIio 3
IaTepHeTy, OoCKibKM Taka iH(opMaIls Moke OyTH BHIaJe€Ha IO MOMEHTY
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PO3TIISIMy CIpaBU CYIOM, IO YCKJIQJHIOE JOBEICHHS (hakTy ii HAsSBHOCTI.
3ak0oHOAaBCTBO YKpaiHH HEe HA/Ia€ TOBHOBAYKEHb HOTAPiycaM II0/I0 3aCBiTICHHS
ENEKTPOHHHX KOIIil Ta MOCBIMYCHHS MAaIepOBHX KOIIH €MEeKTPOHHHUX JOKAas3iB.
3rimHo 3 4. 2 ct. 97 I'TIK Ykpainu, cyn Mo)ke TIOBEpHYTH MaTepiajbHIA HOCIH
OpHTiHANy eNEeKTPOHHOTO JOKa3y o0co0i, sKa Hagaga HOro Cymy, Wicis
JOCIIDKEHHS, SIKIIO Lie He 3aBacTh LIKOAW PO3IILAY CIPaBH, a B MaTepiaiax
CIpaBH 3AJTMIIAETHCS 3acBiYEHa KOMis ab0 BHUTAT 3 ENEKTPOHHOTO JIOKa3y,
3pobyieHa cyazero. 3 LbOr0 MOXKHA 3pOOUTH BHCHOBOK, L0 CYIUI MOXeE
3aCBiI4yBaTH KOIIil €JIEKTPOHHMX JJOKA3iB MiCIIst JOCIIIKEHHS OpHUTiHaiy. SKIIo
€JIEKTPOHHA KOIIisl He 3acBiayeHa IM(pPOBHUM IIIIHUCOM a0o0 MarepoBa KoIisi He
TIOCBI/TYEHA, JOUUIBHO MOJABaTH JI0 CyAy OpHIiHANl eJEKTPOHHOIO J0Ka3y Ta
TCIsL JIOCII/DKEHHST TI0J1aBaTH KJIOMOTAHHS PO MOBEPHEHHS MaTepiajlbHOTO
HOCIis, Ha SKOMY BiH MICTHTBCS, ITCII YOTO CYAIS ad0o ceKpeTrap 3pOoOisTh 3
HBOTO 3aCBiTICHY KOIIiFO.

[TincyMOBYyr0YM BHILEBHKIAJICHE, MOXKHA CTBEPPKYBAaTH, IO IHCTUTYT
JIOKa3yBaHHA € HEOOXIITHMM Ta Ba)KJIMBHM CJICMEHTOM CIIPaBEIJIMBOIO Ta
CBOEYACHOT'O BHPIIICHHS CIIOPIB, OB’ A3aHUX 3 TOCIOAAPCHKOIO AiSUTBHICTIO.
Jloka3u TMOBWHHI MaTH TI€BHI BIIACTHBOCTI, 30KpeMa, OyTH TOYHHMH Ta
YITKUMH, OCKUIbKM HCMNPABHIIbHI JOKa3d MOXYTh IPHU3BECTH IO
HeNpaBWILHOTO pinteHHs. KpiM Toro, npaBuiibHE pO3yMiHHS MOHSTTS IIPO
NpeAMET JOKa3yBaHHS € BAXJIMBUM ISl NPAKTUYHOTO 3aCTOCYBaHHS B
rOCIOIapPChbKOMY CYAOUYMHCTBI. J[0OKa3yBaHHS € IIEHTPAILHUM MOMEHTOM Y
CyIOBOMY 3acCiJlaHHi, OCKUIbKY 332 HOTO JOMOMOTOI0 MOYKHA BCTAHOBUTH, YU
Oynu mopyIIeHi MpaBa Ta 3aKOHHI iIHTepeCcH Cy0 €KTIiB TOCIIOIaproBaHHsA. Y Ci
MUTAaHHS, SKi BUHUKAIOTH Yy TOCHOJAPCHKOMY MPOBaIXKEHHI, MOXYTh OYyTH
BHpIIICHI TIIFKU Ha MiICTaBi JOCTOBIPHUX 00CTaBHH, sIKi OyJIM BCTAHOBIICHI
min yac JokasyBaHHs. IlpaBuibHe 3/iHCHEHHS JIOKa3yBaHHS JIO3BOJISE
3a0e3MeUnTH peaji3allifo mpaB Ta 3aKOHHHX IHTEPECiB YCIX YYacCHHKIB
NPOBA/UKCHHS, OCKUIBKH JOKa3W, HAJaHi CTOPOHAMH, € IiJCTaBOK VIS
NPUIHATTS pIllleHb y TOCHOAAPChKOMY Mpoleci, a iX OLiHKa Bimirpae
Ba)XJIMBY POJIb Y BUPILLICHH] CIIOPIB.
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VY 3B’A3Ky 3 MOHM)KEHHUM pIiBHEM IPAaBOBOi CBIIOMOCTI Ta BiJICYTHICTIO
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CTBOPIOIOTHCS IIEPETyMOBH JUIsI TOPYIICHHS MPaB JIOAWHY i TPOMAAsHUHA, a
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0COOJIMBO THX YJICHIB HAIIOTO CYCIJILCTBA, SIKIi HE MOXYTh y TIOBHIH Mipi
BiJICTOIOBATH CBO] ITpaBa Ta cBOOOH, a came JiTeH.

B ymoBax ceoromeHHA B YKpaiHI yCKJIaJHWIACh CHUTYallis, TOMYy IIO
Oararo miTeil 3 MOYaTKy MOBHOMACIITAOHOTO BTOPTHEHHs OYJIH BHBE3CHI 3a
MeXi KpaiH{ 1 MeTa 0ci0, SKi COpHSUIN IX TIePEeMILIeHHIO depe3 IepKaBHUN
KODPIIOH, He 3aBxau Oyna 6maroro. Kpim toro, He Oyaemo 3abyBatu i mpo Te
1110, THMYACOBO OKYIOBaHi TEPUTOPIi Kyl COTOJIHI HaXKaJlb HE Ma€ JJOCTYILY
Halla NPaBOOXOPOHHA 1 Cy/JOBa CHUCTEMa, L0 TAKOX CHPUSE BUMHEHHIO
3JI0YMHIB [TOB’SI3aHMX 3 TOPYIIEHHSIM CTaTeBOI CBOOOIM Ta HEJOTOPKAHOCTI.

Ionoxenns ct. 38 Koweennii OOH npo mpasa auturu 1989 poky
3a3Hayae, 10 JlepkaBU-ydyacHUIl 3000B’s3aHi MOBaXaTH HOPMHU
MDKHApOJHOTO TyMaHITapHOTO MpaBa, L0 3aCTOCOBYIOTbCS JO HHUX Yy
BHIMAAKy 30pOoHHMX KOH(QIIKTIB 1 MalOTh BIJHONICHHS IO [iTeH, Ta
3abe3nedyBaty ix goaepskaHHs [1].

JlepkaBu-y4acHHII  BXKHBAIOTh  BCIX  MOJMJIMBMX  3aXOMiB Ui
3a0e3neueHHs Toro, o0 0codu, AKi He mocarmu 15-pidHoro Biky, He Opanun
0e3mocepeTHBOl yUacTi y BOEHHUX JisIX.

Jep:kaBU-y4acHUII YTPUMYIOTECS Bil IPU30BY OyIb-sIK0i 0cO0H, sika He
nocsirna 15-piuHoro Biky, Ha cityxOy 1o 30poitHux cuin. [Ipu BepOyBaHHi 3
yucna ocid, ki Jocsariu 15-pivHOro BiKy, ajne sSKUM Ile HEe BUIOBHHJIOCH
18 pokis, /lepxaBu-yuacHuIll IparHyTh BiJyIaBaTy nepesary ocodam OLIbII
CTapIIOro BIKYy.

3rizHO 3 CBOIMHM 3000B’S3aHHSMH 332 MDKHApOJIHHMM T'yMaHITapHUM
IIPABOM, ITTOB’SI3aHHUM 13 3aXMCTOM IIMBUIEHOTO HACEJICHHS M1iJ] Yyac 30pOiHHMX
KOH(QITIKTIB, [lepaBu-ydacHHIII 3000B’s3aHi BXXHBATH BCIX MOMITHBHX
3aXO0/iB 3 METOI0 3a0e3MeUeHHs 3aXUCTY AiTeH, SKUX TOPKAEThCS 30poiHMH
KOH(ITIKT, Ta JOTISAY 32 HUMHU.

Cr. 27 KoHBeHIII Ipo 3aXUCT NUBIIBPHOTO HACEICHHS MiJ 4ac BiifHA
1949 poky Bkasye, 0 0COOH, sKi epe0yBaIOTh ITiJ] 3aXHCTOM, MAlOTh IIPaBO
3a Oynb-IKMX 0OCTaBHH, Ha OCOOMCTY MOBary, MoBary Jio CBO€I 4ecTi, npaBa
Ha ciM’10, TXHIX peNiriiiHuX nepeKoHaHsb Ta oOps/IiB, 3BUYOK Ta 3BHYaiB. J{0
HUX 3aBXAM CIIiJI CTABUTHCS TYMaHHO i 3aXMIIaTH iX, 30Kpema, Bia Oyab-
SIKOTO aKTy HACHJIbCTBA UM 3aJIIKyBaHHs, BiJ] 00pa3 Ta 1ikaBOCTi HaToBIy [2].

XKinku noTpeOy0Th 0COOIMBOrO 3aXUCTY Bifl Oy/Ab-SKOr0O 3a3iXaHHS Ha
iXHIO 4YecTb, i, 30KpeMa, 3aXKCTy BiJ[ 3[BITYBaHHS, NMPUMYIIYBaHHS 0
npoctutynii un Oyb-skoi iHIoi (hopMHU MoCATaHHs Ha IXHIO MOPAJIBHICTB.

BignosigHo go m.a. 1-3 cr. 77 1ogaTkoBOro NpoTOKOIy A0 JKeHEBChKUX
KoHBeHIIH Bifg 12 cepmus 1949 poky, IO CTOCYETBCS 3aXHCTy JKEpPTB
MikHapoaHux 30poiHux KoH}ikTiB ([IpoTokon I), Bix 8 uepBHs 1977 poky
JITH KOPUCTYIOTHCSI OCOOJIMBOIO MOBAroo, i iM 3a0e3neuyeThesl 3aXHUCT Bil
OyAb-SKOT0 poay HENPHCTOWHUX TmocsraHb. CTOpOHHM, IO MepedyBaioTh y
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KOH(ITIKTI, 320€3MeUyI0Th 3aXUCT 1 IOTIOMOTY, Ki iM TIOTpiOHI 3 OIIALy Ha
ix BiK 200 3 Oyap-aKoi iHmoi npuanHN [3].

OxpeMoro ocMHUCIeHH MoTpeOye mpobimema Kpamidikamii AisHb 3a
MOPYIICHHS 3aKOHIB 1 3BUYAIB BIfHU B YaCTHHI NOCSATAHHS Ha IpaBa HiTeH.
Tak, 4. 1 ct. 438 KK VYkpainu BcTaHOBIIOE BiIIIOBIZAIBHICTE 32 KOPCTOKE
MOBO/DKCHHA 3 BIMCHKOBONOJIOHEHNMH a00 IIMBIIBHUM HACEJICHHSM,
BUTHAHHS IIMBIJIBHOTO HACEJEHHS Ul MPUMYCOBHUX POOIT, po3rpaOyBaHHs
HalliOHAIPHUX I[IHHOCTEH Ha OKYIOBaHiN TepUTOpii, 3aCTOCYBaHH: 3ac00iB
BE/ICHHS BiliHM, 3a00pOHEHHMX MDKHAPOJHHM MpPABOM, IHII MOPYIICHHS
3aKOHIB Ta 3BMYAiB BiifHHM, 110 mependavyeHi MDKHAPOIHUMH JIOTOBOPaMH,
3rojia Ha 000B’SI3KOBICTh SIKMX HasaHa BepxoBHoto Paioro Ykpainu, a Takox
BiJTaHHS HAaKa3y MPO BUMHEHHS TakuX Aid. s po3yMiHHS 3MICTY TOHATTS
«3aKOHHM Ta 3BWYai BINHI» HEOOX1JHO 3BEPHYTHCS 0 JUKEPEN MiXKHAPOIHOTO
TyMaHiTapHOTro mpasa [4].

VY cr. 5 Pumcrkoro cratyTy Mi>kHapoIHOTO KPpUMIHAJIBHOTO Cydy (Haii —
Craryt MKC) Bkasyetbes, mo ropucaukiis Cyoy oOMexyeThcst HaiOiIbIT
TSDKKUMH ~ 3JI0YMHAMHM, SIKi  BUKJIHMKAIOTh  3aHCIMOKOEHHS  BCHOTO
MDKHapOJHOTO CIIIBTOBapHCTBa. BiamoBigHo mo meoro Cratyty Cyx Mae
IOPUCIUKIIO CTOCOBHO TaKUX 3JI0YMHIB: 3JI0YMH T€HOLMIY; 3JI0YHHHU MPOTH
JIFOJITHOCTI; BOEHHI 3JI0YMHU; 371049MH arpecii [5].

BignosigHo mo mm. «g» m. 1 ct. 7 Cratyry MKC 37104HHOM TpOTH
JIFOJITHOCTI € 3rBAJITYBAaHHS, 3BEPHEHHS JI0 CEKCyalbHOro padCTBa, MPUMYC
JI0 TIPOCTUTY1i, TPUMYCOBa BariTHICTh, IPUMYCOBa CTEpUIIi3aLlisl Y Oyab-
K1 iHII (POPMHU ceKCyalTbHOTO HACHITBCTBA.

Crarra 8 Craryry MKC MicTHTh TepeliK BiiCHKOBHX 3JIOYHHIB, SKUMHU,
cepe iHIIoTro, € (HaBeIeHO He MOBHUH TEpelTiK): IPIMYC BiCHKOBOTIOJIOHEHOT
a00 1HIOT 0cOOM, IO OXOPOHSETHCS, IO CITy>KOU Yy 30pOHMHHX CHIIaX BOPOXKOI
JepxaBH (a03. «V» TIL «a» II. 2); 3IBaNTYBaHHS, 3BEPHEHHS 110 CEKCYaJIbHOTO
pabcTBa, IPUMYC 0 TIPOCTHUTYLIT, IPHUMYCOBa BariTHICTh, SIK BOHA BU3HAYCHA B
nyakri 2 «f» cr. 7, mpumycoBa crepmmizamisi Ta OyIb-sKi iHII BUAH
CEKCYaJIbHOTO HACHITBCTBA, III0 TaKOX € TpyOHM MOPYLISHHSM CT. 3, 3arajbHOl
JUI 9OTHPHOX JKEHEBCHKMX KOHBEHINH (ab3. «Vip, mm. «e» 1. 2); Habip uu
BepOyBaHHs JIiTeld BIKOM JIO IT’SITHAJUSATH POKIB JIO CKJIaay 30pOMHMX CHIT 4K
rpyn abo BUKOPUCTAHHS X JUTSl aKTHBHOI y9acTi y 60HoBHX Jisix (ab3. «Vii» .
«e» 1. 2). OcobnuBY yBary cJIiJl 3BepHYTH Ha 3IBAJITYBaHHS, CEKCyaJIbHE PaOCTBO
Ta HACWIBCTBO, SIK 3JI0YMHH IPOTH JIFOSTHOCT] Ta BOEHHI 3JI0YMHH, 110 3T1JTHO 3
HopMamMu Pumcbkoro cratyty MDKHApOJHOTO KpUMIHAIBHOTO Cymy (nami —
CraTyT) NMOBHHHI MaTH IEBHI O3HaKH CyO’€KTHBHOI Ta 00 €KTHBHOI CTOpiH
3nmounHy. Tak, y pimieHHi MDKHAapOJHOTO KPHMIHAJIBHOTO CyAy y CHpaBi
«IIpokypop mpotu XKepmena Karanru» (The Prosecutor v. Germain Katanga no.
— ICC-01/04-01/07) BKa3zyeThcsi, [IO IS BU3HAHHS 3IBAITYBaHHA Ta
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CeKCyaIbHOTO paOCTBa 3JI0YMHAMHE POTH JIIOISHOCTI 3a 3MicToM crarTi 7(1)(g)
CraryTy, HeOOXiTHO TOBECTH:

* 00’€KTHBHY CTOpPOHY 3JIOYMHY — I TOBeAiHKa Oylla YacTHHOIO
IIMPOKOMACIITAOHOTO UM CHCTEMAaTHYHOTO HAlaiy, CHPSMOBAaHOTO MPOTH
LMBIJILHOTO HACEJIEHHS,

* cy0’€KTHBHY CTOPOHY 3JI0YHHY — YMECEI BHHHOI OCOOHM, a TaKOX
YCBIZIOMJICHHSI HasiBHOCTi 30pOWHOro KOH(QJIKTY 1 TOro, 0 HOro MisHHS
OylM YaCTMHOIO I[HOTO HAamajgy, CIPSIMOBAHOTO TIPOTH LUBLUILHOTO
HaCeJIeHHS.

[Ilo6 BU3HATH 3IBaNTyBaHHS Ta CEKCyalbHe paOCTBO BOEHHUMHU
37104MHaMu y po3yMiHHi crarTi 8(2)(e) (vi) CraTyTy, Tpeda noBecTH:

* 00’ €KTHBHY CTOPOHY 3JIOUHHY — JIis MaJia MiCI[e B KOHTEKCTi 30pOHOTr0
KOH(IIIKTY HEMDKHAPOAHOTO XapakTepy Ta Oyiia IMoB’s;3aHa 3 HIM;

* Ccy0’eKTHBHY CTOPOHY 3JIOYMHY — YCBIJIOMJICHHS HOpPYIIHHKOM
(akTHYHUX O0OCTAaBUHM, SKi BU3HAYMIIN HAasIBHICTH 30pOHHOTO KOHQIIKTY, a
TaKOXX YMHUCEII Ha BYUNHECHHS TaKuX Iiit [6].

3pificHroroun 30ip [JOKa3iB y MPOBAKCHHAX IMOMO CEKCYaIbHOTO
HACHWIIBCTBA, IIOB’SI3aHOTO i3 30pOWHNM KOH(QIIKTOM, CIiJ BpaXxOBYBAaTH
TIEpETIOHH, IKi MOXKYTh CTATH Ha 3aBaji Mif 4ac:

— oAy Mictis oAil. Buxossiuu 3 00’ €eKTUBHUX 00CTaBUH, JICTaTUCS Ta
3IICHUTH OTJIST MICIIS TOJIiT MOYXKe OYTH HEMOXKIIMBO Yepe3 HOro 3HUILCHHS,
po3TallyBaHHsI Ha THMYacOBO OKYIIOBaHIi TepHTOpii 4n B 30HI OOHOBHX ilf;

— JIONUTY CBIAKIB 1 HoTepnijux. Micie nepedyBaHHs CBiIKiB MOXe OyTH
HEBIIOMUM a00 X BOHH MOKYTh IIepeOyBaTH 32 MEXaMH JOCTYIy (BHiXaTH
3a KOpJI0H 200 B iHIITy MICIICBICTB).

Kpim Toro, motepmina ocoba Moxe mepedyBaTH y IIPUTHIYCHOMY CTaHi,
BiIMOBHTHCS BiJl HAIaHHS CBiJUeHb Yepe3 3HEBipY B Te, 10 KPUBIHUKA Oye
mokapaHo, abo x uepe3 Te, mo OoiThcs Horo momctu. Hanpuknan, mornut
HETIOBHOJITHIX a00 MAaJONITHIX NOTEPIUIMX Ta CBIAKIB MOXe OyTH
YCKJIAJHEHHUH Yepe3 HEeMOXKIIUBICTh BUKOHATH BUMorH CT. 226 KIIK Ykpainu
1 3aCTOCYBaTH METOJMKY «3€JeHa KiMHaTay,

— 3HSTTSI [I0Ka3aHb TEXHIYHUX MPHIAJIB 1 TEXHIYHHUX 3aC00iB, SIKi MalOTh
¢byHkiil poTo-, KIHO3HOMKH, BiJeo3anucy, i 3aco0iB (OTO-, KIHO3HOMKH,
BiJICO3AITUCY;

— OTpUMaHHs 3pas3KiB Jsl ekcriepTu3u. Tak, 13 MOMEHTY BYMHEHHS
CEKCYyaJIbHOTO HAaCHJIbCTBA MOJKE IPONTH TPUBAIHMH Yac, y 3B’S3Ky 3 UMM,
30KpeMa CJ1iii 610JI0TTYHOTO MOXOKEHHSI MOXYTh OyTH 3HHIIEHI.

OtpumaHHsl OiOJIOTIYHMX 3pa3KiB y MiZO3pIOBaHMX OCI0 y BKazaHiil
KaTeropii KpUMiHaJbHUX NPOBAPKEHb MOXe OyTH YCKJIaJHEHE depes
HEMOJKJIMBICTh BCTAHOBJIEHHsS iXHBOrO Micus nepeOyBaHHS 4u (Pi3MIHOT
JIOCTYITHOCTI JI0 HUX;
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— TIPOBEACHHS EKCHepTH3. 3a 00’ €KTHBHHX OOCTaBHH MOXYTh OYyTH
BiZICYTHI MOKJIMBOCTI, 1100 JicTaTHCS EKCICPTHUX YCTAHOB.

Crnix miAgKpecimTH, IO BiX 37aro/pKeHOi POOOTH yCiX CKIIAZOBUX
JIEpKABHOTO MEXaHi3My 3aJIe)KUTh €(PEKTUBHICTh PO3CIiAyBaHHS BKa3aHMX
3JI0YMHIB Ta HAJIEXKHE BIANIKOyBaHHS 3aBIaHOI ITKOIU ToTepritumM. Tak, 3a
pe3ynpTaTaMH IPOBEICHOTO B YKpaiHi JOCHIIKEHHS MIOAO CTaHy Ta
MOXITMBOCTEH BiJIIIKOTyBaHHS JUIs OCI0, SIKi HOCTPayK1aJu Bijl CEKCYalbHOTO
HaCWJICTBA, 1OB’s13aHoT0 3 KoH(uikToM (Ukraine study on the status of and
opportunities for reparations for survivors of conflict-related sexual violence)
VYpsany Ykpainu peKkOMeHJ0BaHO:

* 3a0€3MEeYNTH NPABO JKEPTB CEKCYaTbHOIO HACHIIBCTBA ITOB’SI3aHOTO 3
koH(pumikroM (CHIIK) nHa apmexkBaTHi Ta e(eKTHBHI 3aco0M IPaBOBOTO
3aXHCTY, BKIFOUAIOUH Bi/JIIKOyBaHHS IIKOJIH;

* 3a0e3NeYnTH JOTPHUMAHHS HOPM MIKHAPOAHOTO I'YMaHITAPHOTO TpaBa
Ta TpaB JIOJUHHA YKpPalHCBKUMH 30pOWHHMH CHJIaMH Ta CyO’ €KTaMH, SIKi
3HAXOIATHCS MiJ IX KOHTPOJIEM, Y TOMY YHCIIi iHO3EMHHUMHU JICTi0HAMH;

* BXWUTH CYTTEBUX 3aXOMiB U1 BHpIMICHHS MpobiemMu Oe3KapHOCTI
CHIIK, 30xpema, murssxom Bu3HanHsA CHIIK Tta inTerpamii criemianizoBanux
HaBYAJILHUX MOJyiB 100 Bu3HadeHHs CHIIK, 3acrocyBanHs

npaBoBoi 0a3u Ta MDKHApOJHHUX NPAKTHK B HaBYaJbHINA mporpami ajis
KIIOYOBUX 3al[IKaBJICHUX CTOPIH, BKIIOYAIOYH BIWCHKOBHX, MOJIIIiIO,
MPOKYPOPIB 1 CYJIiB;

* IPOIOBXKYBAaTH BUKOHYBATH IPHUITUCH Ta 3armuTu MixkHapoaHoro Cyny
OOH i MixxHapoZHOTO KPUMIiHAIBHOTO CYIY, a TaKoXkK opraHiB Opranizarii
006’ enHannx Harmiii Ta ymoBHOBaKeHUX 0Ci0, 1 CITIBIPAIFOBATH 3 HUMH [7].

3niCHEHHIO €(QEeKTHBHOTO [OCYJOBOTO PO3CHiAyBaHHSI y HaBEICHIH
KaTeropii MpoBaHKeHb CIIPHUSIOTh YHHHI B YKpaiHi Aep)kaBHI Ta HelepKaBHI
IHCTHTYIi, SKi TPUMAIOTh 0a3u NaHWX, ¢ HAKOIHYYIOTHCS MaTepiai, 10
MOXYTh CTaTH CBIIYEHHSIMH HAaCHIIbCTBA, CKOEHOTO B YMOBax 30pOHHOTO
koH(umikTy. [0 Takux, 30KpeMa BIIHOCSTHCS: MOpTal «YKpaiHChKO-
pociiicbka BiiiHa: nokazn» MiHictepcTBa roctulii Ykpainu; Jlenaprament
JIOKyMEHTYBaHHSI BOEHHHX 3JIOYMHIB YKpaiHChKOi ['ebCiHCHKOT CHINIKU 3
npaB moaunn; 'O «/lokyneit3» (apxiB BiliHH) TOLIO.

OTxxe MOXEMO 3pOOMTH BHUCHOBOK IO, CEKCyaJbHE HACHJILCTBO MIONO
JTeH OXOILTIOETHCS MOHATTSAM «IIOPYLICHHS 3aKOHIB Ta 3BHYAIB BIHHM» i
Moxe Oyt kBamipikoBano 3a cr. 438 KK Vkpaium 3 000B’s13k0BUM
BpaxyBaHHSIM I10JI0)KE€Hb MIXXHApOJHOTO I'yMaHiTapHOro mpasa. Kpim Toro
CJIiJ 3a3HAYMTH, IIO MiJ 4Yac 300py JOKa3iB y NPOBAKEHHSX MIONO
CEKCyaJIbHOTO HACHJILCTBA, IIOB’SI3aHOTO 13 30pOWHUM KOHQUIIKTOM, CIIif
BPaxOBYBaTH IIEPEIIOHH, SIKi MOXKYTh CTAaTH Ha 3aBaji MiJ 4ac: OTJIIy Micist
noii (BUXOIs9u 3 00’ €KTUBHUX OOCTaBWH, AICTATUCS Ta 3MIACHUTH OTJISI
MICIISI IOZI1 MOXe OyTH HEMOXKIMBO Yepe3 HOro 3HUIICHHS, pO3TalTyBaHH
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Ha TUMYAacOBO OKYIOBaHIM TepUTOpPii 4W B 30HI OOHOBHUX [ii); MOTHUTY
CBIIKiB 1 moTepminux (Micie mepeOyBaHHS CBiIKIB MOXe OYTH HEBiTOMUM
a0o0 X BOHU MOXYTb IepeOyBaTh 3a MEXaMH AOCTYIY (BHiXaTd 3a KOPIOH
abo B IHOIy MiCIeBiCTh); moTepmia ocoba Moxe mepedyBatu y
MIPUTHIYEHOMY CTaHi, BiIMOBUTHCS Bil HaJaHHS CBiAYCHb Yepe3 3HEBipY B
Te, 10 KpUBIHIKA Oy/Ie moKapaHo, abo 5k gepes Te, 0 00IThcs HOTo IOMCTH;
JIOIIMT HETIOBHOJIITHIX 200 MaJIOJITHIX MOTEPIUINX Ta CBIIKIB MOXe OyTH
YCKJIaJHEHUH Yyepe3 HEeMOXKIINBICTh BUKOHATH BUMoOTH cT. 226 KIIK Ykpainu
1 3aCTOCYBaTH METOJUKY «3eJieHa KiMHATa»); 3HATTS MOKa3aHb TEXHIYHUX
NpWIaAiB 1 TEXHIYHHX 3ac00iB, AKi MalOTh (QYHKUII (HOTO— KIHO3HOMKH,
BiZieo3anucy, 4u 3aco0iB (oTO-, KIHO3HOMKH, BiZ€03amucy; OTpPUMAaHHS
3pasKiB Uil eKcrepTr3u (i3 MOMEHTY BUMHEHHSI CEKCYaJbHOI'O HACHIIbCTBA
MOJK€E IIPOWUTHU TPUBAJIMH yac, y 3B 3Ky 3 UUM, 30KpeMa

cmigu Ol0JOTIYHOTO TOXOMKCHHS MOXKYTh OYTH 3HUILIEHI), IO MOXE
CTaTd Ha 3aBaJli MPUTATHEHHIO J0 BiAMIOBINAIBHOCTI 0Ci0, SKi 0OTPYHTOBaHO
IiT03PIOIOTECSA Y BYMHEHHI KPUMIHAJIBHHUX IPABOIOPYIIEHb 3a3HAuCHOI
KaTeropii.
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VY 3B’A3ky 3 NOBHOMAacIITaOHUM BTOprHeHHsM P® Ha Tepuropiro
VYkpainy, i SK HaCiIOK 3anpoBaJUKEHHSM NPABOBOI'O PEXHMY BOEHHOTO
crany Ykaszom Ilpesumenta Ykpainu Binm 24.02.2022 poky Ne 64/2022 Ha
TEpUTOpisiX OaraTbox oOJlacTeil TOPYIICHUH peXUM poOOTH CyA0BOT
CHCTEMH, a TaKOX BIJCYTHIH JocTymn a0 iH(popMalii mpo cTaH po3risiay
crpas, 10 B JEIKMX  BHIAAKaX  YHEMOXIIHUBIIIOE  peai3alfiio
KOHCTUTYIIHOTO TIpaBa Ha cmpaBemnmBii cyn. OpHak, B YKpaiHi
KOHCTHTYILi/{HE TNPaBO KOXHOTO Ha CYIOBHH 3axXHCT € HENOpPYIIHNM,
He3BaXKarouM Ha YMOBH BiliHH. [lep:kaBa 3000B’s13aHa 3a0€3MEUUTH 1ii 1IpaBa,
HE3aJIE)KHO BiJl TOTO, SIKMHA TPABOBHU PEXHAM [i€ B TOM UM IHIOIMA Yac.
[omoxenns cr. 64 Koncrurynii Ykpainu ta ct. 26 3akony Ykpaiau «IIpo
MPaBOBUil pE)KUM BOEHHOTO CTaHY» TapaHTYIOTh IPABO Ha 3aXUCT CBOIX IIpaB
i cB00OT y CyIOBOMY MOPSIIKY B YMOBax BOEHHOTO cTaHy [1].

3ayBa)KMMO, 1110 HEBiJl’€EMHOO YaCTHHOIO TIPOIIECY CYIOYMHCTBA, SIK BKa3ye
npakTuka €BpONENCHKOro Cyny 3 MpaB JIIOAMHH, € BUKOHAHHS CYIOBOTO
pimenHs. Tomy mporiec CyI04MHCTBA HE MOXKe OyTH TIOPYIIIEHNUM, 30KpeMa y
BUIMAJIKAX, KOJM pIIIEHHS CyAy HEMOXJMBO BHKOHAaTH dYepe3 BTpaTy
MarepiajiiB caMOTo HPOBa/UKEHHS. 3BIJICH, OTHUM i3 CIIOCO0IB 3aXHCTy IpaB
YUYacCHHKIB CyZOBOTO TOIECY € BiAHOBJIEHHSI BTPAYe€HOr0 CY/I0BOTO
npoBa/ukennsi. Hapasi, B YkpaiHi ckianuck BCi 0OCTaBMHM 10 TOTO, IO
BiAMOBIMHUNA po3fin  L[uBiIEHOTO TpoIECYabHOTO KOJCKCY —YKpaiHd
(Po3nin 10) (mami — LITK Ykpainu) Oyne Bce yacTille 3aCTOCOBYBAaTHCh Ha
npaktuui [2]. 3ayBakumo, mo Hopmamu LIITIK Ykpainu, skumu JaHe NUTaHHS
BPEryJIbOBaHO, HE BU3HAYEHO 3 SIKMX MPUYUH CY/I0BE IIPOBA/DKEHHS MOXKe OyTH
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BTpadeHo. Halvacrimre ayst mporo € psix 00’ €KTUBHUX TICTaB: MPUITHHEHHS
JISUTBHOCTI CY[iB Ha TEPUTOPii THMYACOBO OKymoBaHOTO KpmMmy Ta mesKux
paitionax  [lomempkoi, Jlyrancekoi oOmacreir, mposeneHHs ATO,
MOBHOMAcIITabHa arpecis 3 OOKy pocii 3 OKymalli€lo IeBHHX paloHIB
XepcoHcbKo1, XapKiBchKoi, 3anopi3pkoi, MukomaiBchkoi o0macTe, mocTiiHi
pakeTHi 0OCTpinH OpraHiB Aep>kaBHOI BIagH Ta CYAiB, IO BiIIOBIAHO MOXeE
MIPU3BOIUTH JIO BTPATH IUIHX apXiBiB y BIAMOBIMHUX cyaaX. KpiM Toro, He ciin
BUKJIIOYATH 1 Cy0’€KTHBHI MPUYMHU HeI0aNIOCTI MEBHHUX CITy)k00BHX 0ci0 Ta
3JI0BKMBaHHSI OCTAaHHIMH CBOIMH mHpaBamu Tomo. OTxe, SKIIO OyAp-XTO 3
YYaCHHKIB CHpaBH BTPAaTHTh PIlIEHHSA CyQy YH 3 OO0 €KTHBHHX IPUYHH
NOTpiOHO OTpMMAaTh AyOJIiKaT TOrO YM IHIIOTO PIIICHHS, HANPUKIAL, UL
MPOCTABJICHHS ATIOCTHJIIO YW JUIsl TIPE]] sIBJIICHHS 0 BUKOHAHHS, 0c00a Mae
3BEPHYTHCH 3 IMCHMOBOIO 3asBOIO JIO0 CyAy, SIKUM OyJIO0 yXBaJIeHE PillICHHS.
I[Mpore sIKIIO HaHui Cy[] 3HAXOAUTHCS HA TAMYACOBO OKYIIOBaHIH TepUTOPii HE
(GYHKIIIOHYE Yepe3 MPOBEICHHS B PETioHI OOMOBHX Miii UM B3araii BHACIIIOK
MOXKEXkKI B CyIl BTpadeHWH apXiB yCiX CyIOBHX CIpaB, B TAaKOMY BHUIAIKY
€IVHAM BapiaHTOM OTPUMATH HEOOXiJHE pIlIeHHA CyAy € IHIIFoBaTH
TPOLIEYPY BITHOBJIEHHS BTPAYECHOTO IIPOBA/KEHHA. 3a3HAUMMO TaKOX, IO
Taka Hporueaypa nepeadadeHa BUKIIOUHO JUISl CIpaB, sKi OyJM BUpILIEHI o
cyTi, ToOTO OyJ0 BHUHECEHO pILIEHHS y CIpaBi YM yXBaja IPO 3aKPUTTI
MPOBA/DKCHHS, HE 3aJIXKHO BiJ TOTO 4YM HAOpaao Take pillleHHs/yXBaja
3akoHHOT cni. OIHAK, SKIIIO K BIMOBIAHMN CY/ IepIIoi iHCTaHLIT OinbIle He
(GYHKLIOHYE SK CYJOBHH OpraH Ha IEBHIH TEpUTOPIi, 3TiHO BiAMOBIIHUX
PO3NOPsIKEHb MOBHOBAXXEHHS IIbOTO CyJTy TIePEAt0ThCS IHIIIOMY CYy[y, SIKHH
3HAXOJUTECS Ha «Oe3meuHiid» abo He OKYIOBaHIH TEpUTOpIii i 3BEPHEHHS
HaIpaBJISIETHCS 10 IHOTO CYAY.

J171st BiTHOBJIEHHS BTPa4€HOT 0 IPOBAKEHHS 1HILIaTOp MpOLeCY HOBUHEH
3a3HaYUTH METY TAaKOTO BiJIHOBJIEHHS, a TaKOXX HaJaTH BCi HAasBHI B HHOTO
JOKYMEHTH, Marepiand, iH(OpMaIlio, OO 3MOXE IOMOMOITH CYAY
BITHOBUTH MaTepianu crpasu. Haituacriie gaHa mporeaypa 31iHCHIOETHCS
3 METOI0: OfIep’KaHHsS 3aBipeHOI KOIMii CyZOBOTrO pIllICHHs; BHIIPABICHHS
OIUCOK Ta apU(PMETHYHHUX ITOMHUIIOK y CyJIOBOMY pillieHHi; anensuiiine uu
KacaliiiHe OCKap»KeHHs CYJOBOrO  pIllIEHHS; CKAaCyBaHHS  3aXO[iB
3a0e3neueH sl 1030BY; BHPILICHHS NHUTaHb, I[OB’S3aHUX 13 3BEPHEHHSIM
CyZIOBOTO PIllIeHHS 10 BUKOHAHHS TO110. CITij 3ayBa)XUTH, 1110 CaMe BiJl METH
BIZTHOBJICHHSI CyJIOBOTO HPOBAPKEHHS MOJXKE 3aJIeXaTH OOCST JIOKYMEHTIB
BTPAYEHOI0 CYZOBOTO NMPOBAPKEHHS, SIKI OyayTh BinHOBieHi. [Ipu mpomy
IIUTAHHS 11010 00CATIB BiJHOBJICHHS BTPAYE€HOTO CYZOBOTO IPOBA/KEHHS
3aKOHOJIABIIEM BiJTHECEHO Ha po3cyn cyny (4.1 cr. 494 LIIK).

SIKmo Hemae miACTaB JUIsl 3AIMIIEHHS 3as1BU 0e3 pyxy, 6e3 po3risity uu
MiZCTaB [UIA BiAMOBH Yy BiAKPUTTI MPOBADKEHHS 3a 3asBOIO, CYJ CBOEIO
YXBaJIOI0 BIJIHOBJIOE BTpPayeHE CyJ0BE MPOBA/DKEHHS ab0 YacTUHY
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BTpaueHUX MaTepialiB, 3a3HadyalOud TpPU I[bOMY B YyXBali CYTHICTh Ta
OOTpYHTYBaHHSI TaKOTO BiTHOBJICHHS, CYTh BHHECCHOTO Y CIIpaBi pillICHHS.
Came 1151 yxBajia CyAy IpO BiIHOBICHHS BTPaue€HOTO MPOBAKCHHS 1 Oyze B
MalOyTHbOMY y4YaCHHKAaM CIIPaBH CIYXHTH OCTaTOYHHM JOKYMEHTOM Yy
copasi. Hampuxiag, skmo ocoba Oakae OoTpUMartd AyOJNiKaT pilIeHHS
JloHempKOro Cymy Mpo MO CHITFHOTO MaifHa, IpW IIbOMY MaTepianu
crpaBH He OyJM IepelaHi Ha MiAKOHTPOJIbHY TEPUTOPiIO, TO B Pe3yJbTaTi
BIZIHOBJICHHS] BTPAu€HOT'0 NPOBA/KEHHsI BOHA OTPUMAE HE pIllleHHs Cyy, a
caMe yXBaly CyJy NpO BiJHOBICHHS BTPayeHOTO MPOBA/KEHH:, ae Oyne
3a3Ha4eHO, II0 Y BTPAadeHOMY paHille MPOBa/LKEHHI OYyJI0 PO3IISHYTO 1
BUPIIIEHO MO CyTi CIpaBy Mpo mojii MaifHa. Ll yxBana micyist HaOpaHHS
YUHHOCTI € OCTAaTOYHOI0 1 MOXX€ BHUKOPHCTOBYBAaTHCh $IK OCTATOYHHM
JIOKYMEHT, IO MIATBEPIKYE (PaKT MOILTY MalHa.

B cBoro wepry, 1. M. MoiceeHKko 3BepTae yBary Ha Ipo0IeMy BTpaueHUX
NpOBaKeHb B CyAax, W0 mepeOyBany, 4M 3apa3 mepeOyBalOTh Ha
HETiIKOHTPOJBHIA Teputopil. Tak, TpoMagsHH HE MalOTh MOXKIHUBOCTI
OTPUMATH KOTi CYJOBHX pIlIeHb TO BIINOBIIHUX CIIpaBaX, a TaKOX,
3aXMCTUTH CBOi IIpaBa, SIKIIO DIMIEHHS Cyoy HE Oyno yxBaieHe. SIKIo
TepuTopisi 3rojoM Oyja JIEOKyNoBaHa, TO 3aiHTepecoBaHa 0coba MOXKe
3BEPHYTHUCS IO BIAMOBIIHOTO CyIy i3 3asABOO MPO BiTHOBJICHHS BTPAYCHOIO
CYJZIOBOTO IPOBa/DKEHHS, a00 NPOJOBXKUTH YYacTb Yy PO3MJISAL CIIPaBH.
OnHak, SIKIIO CyJ, SIKMH pO3MIIsSAaB CHpaBy, HPOJOBXKYE IepeOyBaTd Ha
OKYIIOBaHIA  TEPUTOpPil, TO  AITOPUTM, TMeEpendadCHUl  YMHHUM
NpoLeCyabHAM 3aKOHO/JABCTBOM, Ma€ IIeBHI Baau. MaeTbcsi Ha yBasi
HacTymHe. SIKImo, 1o crpaBi 0yJ0 yXBaJieHe pillleHHs, a00 MPOBaKEHHS y
CIpaBi 3aKpHUTO, TO 3aiHTepecoBaHa ocola, BiamoBigHO 10 cT. 490 LIIKY,
Mae 3BepTaTHCh 3 3aBOIO NP0 BiTHOBJICHHS BTPAuCHOTO TPOBA/HKEHHS B CY 11,
II0 PO3MIIAAAB CIPaBy, K CyJ Hepuioi iHcTaHmii. B curyanii, mo ckianacs,
e cyn, O SKOro pO3NOpsUDKEHHSM TojioBu BepxoBHoro Cymy
«MepeHeceHa» MiCYIHICTh. AJle, SKIIO MM030B MMOJAHMA, a MPOBAKCHHS HE
3aKiH4Y€He, TO ICHY€ BEJIMKHH PU3UK, NPU MOJAHHI aHaJOTi4yHOI M030BHOT
3asBU JIO CyJy, SIKMH 3apa3 Ma€ MpaBo PO3IJISIHYTH LIO CHpPaBY, OTPUMATH
yXBaJly NpO TMOBEPHEHHS TI030BHOI 3asBHM, OCKUIBKM CYyJIOM BXe
PO3IIISLIAETHCSI TO30B JI0 Ti€T % 0COOH, 3 TOTO CAMOT0 MPEMETY Ta THX caMme
mifacTaB. JIyis 3amoOiraHHs 1[bOMY, IO TaKOi TO30BHOI 3asBH MarTh OYyTH
JIO/IaH1 JIOKa3| TOTO, 110 MIPOBa/PKEHHS BTpadeHe. OHaK, TAKUM JI0OKa30M €
JIMIIE JIUCT (JOBiKA) TOTO Cyay, SIKUii 110 crpaBy posriisias. Pozymiemo, mo
OTpUMAaTH TakMHd JOKyMEHT B CyAl Ha OKYNOBaHIH TepuTopii Maiike
HEMO>KJINBO, a CIIpoOM HOrO OTpUMATH IOB’S3aHi 3 PU3UKOM JUIS JKUTTS Ta
3II0POB’s 3aIliKaBJIeHOi ocodu [3, c. 369].

Slkmo >k OyJio BTpadyeHO Marepiajii He 3aBEpIICHOr0 CyIOBOTO
MPOBA/KECHHS, TO MMOTPiIOHO MOAAaBaTH HOBHH MO30B 10 cyny. Baxknmso, mo
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Ha TaKWi 1M030B He Oyie po3MOBCIOKYBaTHCh 1. 3 4. 1 cT. 186 IIIK mozno
BiIMOBH y BIAKPUTTI IPOBAKEHHS 3 IJCTaBH HASBHOCTI y TPOBAHKECHHI
IBOTO YH IHIIOTO CYAY CIIPABH 31 CIIOPY MiXK THMH CaMUMH CTOPOHAMH, TIPO
TOW caMHUi HpeaAMeT 1 3 TUX caMuX IIJCTaB, ajpke L CIIpaBa BXKE HE
3HaXOJUTHCS y MPOBAIKEHHI CyIy, TOMy IO CYZOBE HMPOBAIKCHHS OyIo
BTpaueHe. Y TakoMy [030Bi BapTO 3a3HAYUTH MPO BTPAUCHE CyJOBE
NIPOBA/PKEHHSI 3 MOCHJIAHHSAM Ha Homep cripaBu (maHi HasBHi B €J[PCP)
[4, c. 88]. TakuM YHHOM, OCKIBKH BIiJHOBICHHS BTPAa4€HOTO CYyIOBOTO
MIPOBA/PKEHHS HE BUPIIY€ MUTaHHS 1010 Cy0’ €KTHBHUX MaTepialbHUX NPaB
Ta O0OB’S3KIB OCI0, a € CyJOBHUM 3axXHCTOM NpOLECyalbHUX IIpaB, SKi
OB’ sI3aHi i3 BTPATOIO CYJOBOTO NPOBA/UKEHHS, 3aKOHOIABEIb BHKIIIOYUB
MOXJIMBICTh BITHOBJICHHSI CYJIOBOT'O IPOBA/KEHHSI, sike OyJIO0 BTpayeHe /10
3aKiHYEHHS CyJJOBOTO po3risiay. Lle 3yMoBIIeHO THM, 10 0co0a B TAKOMY pasi
He 1o30aBlicHa MOXKJIHMBOCTI peasli3yBaTH 3aXHUCT CBOTO IIOPYLIEHOTO,
OCIIOPEHOT'0 YN HEBU3HAHOTO TpaBa ab0 0XOPOHIOBAHOTO 3aKOHOM iHTEpecy
IIJISIXOM TTOJIaHHSI HOBOTO ITO30BY.

Otxe, 9iTKe PETYIIOBaHHS IIbOTO MHUTAHHS 0E3MOCEpeAHBO BIUIMHE Ha
e(EeKTHBHICTh IIUBUTFHOTO TPOIIECY, CIPUATHME pealizallii 3arajJbHHAX 3acal
LUUBUILHOTO CYJOYMHCTBA. 3 OIJIAQy Ha MaclITaOHICTh BilfHM Ha TepUTOPIi
VkpaiHu Ta Xapakrep pyiHyBaHb, B TOMY 4uCIi OyaiBenb cyny, B
MaiiOyTHbOMY IOPHIMYHINH CHIIBHOTI JIOBEAETHhCS BIJIHOBIIOBATH HE Maly
KIJIbKICTh BTPAUeHHX CyIOBUX MPOBAKEHb, 110 Oy/ie 3HAUHO yCKJIaJHIOBATH
NPEACTaBHUIITBO IHTEPECIB Ta 3aXUCT MpaB ocib. OHaK, 3aBISKU JaHUM, L0
MICTATBCA Yy €OUHOMY JEpKABHOMY PEECTPi CYAOBUX pIllIeHb Ta IHIIUM
JIep’)KaBHUM peecTpaM Iie Oy1e MOXKINBHUM.
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«[IpyHUMN ~ He#MCKpUMIHANII  BuMarae  3a00poHH  OyJIb-SIKOTO
HEOoOIPYHTOBAHOT'O HEOJHAKOBOT'O CTAaBJICHHS 3TiHO 3 aKTaMu IIpaBa Ta/abo
3a JJOOMOT'OI0 TIPHUITUCIB MTpaBa i 10 BCiM 0co0aM rapaHTOBaHO OJJHAKOBHI
Ta JI€BUI 3aXKCT Bim muckpuminamii» [1, m. 69, c. 26] 3a o3Hakamu, mepemik
SKAX HE € BUYEPITHMM. 3ayBaKMMO, LIO Tepeiik o3Hak y 1.2 4.1 cT. 1
3akony «lIIpo 3acamu 3amo0iraHHs Ta MPOTHIII AUCKPUMIiHALIT B YKpaiHi»
(mami — 3akoH Ne 5207-VI), y sikoMy pO3KpHBAETHCSA 3HAYCHHS TepMiHA
«ITUCKpUMIHAIISY, € IEMIO MIHPIINM, aHDK Y cT. 24 KonctuTynii Ykpainn, i
OKpIM pacH, KOJIbOPY MIKipH, TOJMITHIHHX, PENITifHAX Ta iHIINX NepEKOHAHB,
CTaTi, €THIYHOTO Ta COLIAJBHOTO IOXO/UKEHHS, MaWHOBOTO CTaHy, MiCIs
NPOXKMBaHHs, MOBHMX a00 IHIIMX O3HaK (TOOTO MpsIMO 3raJlaHuX B
OcHOBHOMY 3aKOHi), BKJIIOYa€ TaKOX O3HAKA BIKY, 1HBaJiIHOCTI,
IpOMaJITHCTBA, CIMEHHOI0 CTaHy, Ta 3a3Hayae, 0 Taki 03HaKKU «OyJy, € Ta
MOKYTh OYTH JIHCHUMHE 200 MpUITyIIeHUMID» [2].

3akon Ne 5207-VI Oymo po3poOjeHO 3 METOK0 BHUKOHAHHS 3aBlaHb,
nependadenux [lmanom i momo mibepamizamii €Bpomneiicbkum Coro3oM
Bi3oBOro pexxumy s Ykpainu [3], a HaOpanas HuMm y 2012 p. uuHHOCTI
3yMOBHJIO SIK TOSIBY CYJOBHX CIIpaB IIOJIO OCKapXeHHs IMCKpHUMIiHALil,
30KpeMa y cropax i3 cy0’eKTaMu BIaJHUX IOBHOBAXEHB, TaK 1 HEOOXITHICTh
PO3IIISIATH Il CKaprHl 3 ypaxyBaHHIM yCTaJICHOI MPAKTHKH €BPONEHCHKOTO
cyay 3 npas moanau (nani — €CI1JI) npu 3acTocyBaHHI CyAaMy IPHHIHITY
BEPXOBEHCTBAa IIpaBa, BIANOBiIHO a0 BUMOr 4.2 cT.6 Konekcy
aJMiHICTPATHBHOTO Cy/IOYMHCTBA YKpainu [4].
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KinbKkicTh CyTOBUX OCKapKEeHb JUCKPUMIiHAIIIT 3pOCTaE — TakK, Ha MiJCTaBi
aHami3y cmpaB, y skux KacamifHUM aJMiHICTpaTHBHHM CyIOM Y CKJIai
Bepxosnaoro Cyay (mani — KAC BC) y 2022 p. Oynm BUKIAACHI aKTyalbHI
MIPaBOBi MO3MUIIIT [5], MO’KHA BHOKPEMUTH IMIOHAWMEHIIIE TP CIIPaBH, y SKHX
CyIIy BUPIOIYBaJH CIIip 3 ypaXyBaHHAM PIBHOCTI Ta HEJUCKpUMIiHAIIi; BOHU
CTOCYBAJIHCS TaKOTO:

— uu izuuHa ocoba-mignpuemens (nani — @OII), sika oOpaiia cporeHy
CHUCTEMY OIIOJIaTKYBaHHS Ta JIOCATHYJA MEHCIITHOTO BiKy, mependayeHoro
cT. 26 3akony Ykpainu «IIpo 3araibHO000B’SI3KOBE JAep)KaBHE ICHCIHHE
ctpaxyBanHs» (nani — 3akoH Ne 1058-1V) [6], 3BiNBHSAETBCS BiJ| CIIaTU 3a
ce0Oe eIMHOTO BHECKY Ha mijcTaBi 4. 4 ct. 4 3akoHy Ykpainu «IIpo 30ip Ta
00K €IMHOTO BHECKY Ha 3arajJbHOOOOB’SI3KOBE Jiep)KaBHE COIlialbHe
cTpaxyBaHHD» (mam — 3akoH Ne 2464-VI) [7], skmo Taka ocoba ompumye
NeHCII0 3a 8IKOM 8IONOBIOHO 00 3AKOHOOABCMBA [HO3EMHOT Oeparcasi, 3 SIKOI0
YKIaOeHUd MIDKHApONHUI HOTOBIp TpO CHIBpOOITHHUNTBO B Taiysi
neHciitnoro 3abesneuenns, a He 3akony Ne 1058-1V [8];

— YH OUTHHA, 3249aTa Micis cMepTi OioorivHOro OaThKka i HapOIKeHA B
pe3yibTaTi 3aCTOCYBaHHS JOMIOMIKHHAX PEPOAYKTHBHUX TEXHOJIOTIH Maike
yepe3 2 POKH Micysl HOTO CMEPTi, Ma€ MPaBo Ha MEHCII0 Y 3B’ 3Ky 3 BTPATOIO
roJlyBaJbHUKA BiNMOBIIHO 10 cT. 36 3akony Ne 1058-1V [6], sika Bu3HAUae,
[0 HEMpare3TaTHUMKA YWICHAMH CiM’i BBaXKalOThCS, 30KpeMa, JiTH
ITOMEPJIOTO TOAYBAIBHUKA, SKI Hapoourucs 0o cnausy 10 micayis 3 THS HOro
cmepTi [9];

— YU TIOJIIEHCHKHUH, I OTPUMAHHSA KOMIICHCAI 3a HailM JXKUTIa B
mopsAKY 4. 5 cT. 96 3akony Ykpainu «IIpo HamionansHy modiriro» [10], mae
Oyt oco0oto, sika B po3yMiHHI JKHUTIIOBOTO KOAEKCY YKpaiHH moTpedye
TIOJIMIIEHHS )KUTJIOBUX YMOB Y 3B’SI3KY 3 BiJICYTHICTIO BJIACHOTO JKHTJIA 32
MICIIeM TIPOXOKEHHS CIry>k0m [11].

Y mepmmx [BOX cCHpaBax I103MBadi OCKAp)KyBalW 3acTOCYBaHHS
cy0’eKTaMU BJIaJHUX MOBHOB)XEHb (TEPUTOPIAIbHUMHU YIPaBIiHHIMH
HeprxaBHOI momaTkoBoi ciayx0u Ykpainu Ta IlenciftHoro @onny Yxpainu
BIJINOBI/THO) MPHUIIMCIB 3aKOHIB JJO KOHKPETHHX (aKTHYHHX OOCTaBUH Y
JUCKpUMIHAIWHUA cHociO, TOIl K y TpeTiii — mo3uBay MPOCHB BU3HATU
NPOTUIIPABHUM Ta HEYMHHUM INPHUIIMC HOPMAaTHBHOTrO akrta (a came 1. 4
[Mopsinky BWIUIaTH Ta BW3HAYEHHS pPO3MIpYy TpPOLIOBOI KOMIIEHCALil
MOJTINEHChKAM 32 HaliM HuMH xutia (mami — Ilopsmox Ne 866) [12]) sk
JUCKPUMIHALIMHUA, BBaXKar04d IO OOOB’S30K MOIIIEHCHKOrO MOJaTh
JOBiIKYy Mpo TmepedyBaHHS Ha OOJIIKy TpoMajsH, SKi MOTPeOYIOTh
TOJIMIIEHHS JKWTJIOBHX YMOB, JUIS OTPHMaHHS Takol KOMIIEHcalii €
«IACKPUMIHAINIEI0  TOMIIEHCHKUX-TIEPECENICHIIIB 32  TEPUTOPIATLHOIO
o3Hakoro» [11, m. 14.1].
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IMigkpecnumo, 10 JJs BHU3HAHHSA CUTyalil JUCKPUMIHAMIWHOO
HEOOXiZTHO HEe JIMIIEe BCTAaHOBUTH OOMEKEHHS y BH3HAHHI, peamizamii abo
KOPHUCTYBaHHI IpaBaMH 3a MEBHUMH O3HAKaMH, ajie i MEPEeKOHATHCS, IO
Take OOMEXEHHS HE Majo IMPaBOMipHOI, OOIpyHTOBaHOi MeTH, a0 mI0
CIOCOOU NOCATHEHHSI METH HE OYJIM HaJI)KHUMH Ta HEOOXITHUMH. [HIIMMU
CJIOBaMH, TepII Hi’K BCTAHOBUTH (PakT AUCKPHMIHAII, HEOOXITHO MPOUTH
NEBHUI TECT Ha IMCKpUMIHALIO, SIKMHA BOAYaeThCs 13 aHAN3y 3HAYECHHS
TepMiHa «IUCKpuMiHaIis» y 3akoHi Ne 5207-VI [2], abo 3 ycranmeHoi
npaktukn €CIUJI, 1 mnepenbavyae 3’sicyBaHHS, y 4YOMY HPOSBISIOCH
HECIPUATIINBE CTABIICHHS, 34 KO0 03HAKOI0 (03HAKAMU), Y NOPIGHAHHI 3 KUM
(ToOTO XTO CITyrye 3pa3KoM Ul MOPIBHAHHS), KOO Oyiia MeTa 0OMEKEeHHS
y BHU3HAHHI, pearizamii abo KOpHUCTyBaHHI IpaBaMHu i cBOOOIaMH, i 4 Oy
CHOCOOM JIOCSTHEHHS 1€l METH NPONOPUIHHMMHU (HAJICKHUMH Ta
HEOOX1THUMH).

Amnauiz mocranoB KAC BC y 3rafganux cnpaBax CBIAUUTH PO TPYTHOIII
31 3aCTOCYBaHHSIM TAaKOTO TeCTy (HaBiTh y BHIIAJKaxX HOTO BIATBOPEHHS
HIJSIXOM IIUTyBaHHs mpunucis 3akony Ne 5207-V1 [2] a6o npaktuku €CILIT)
0 OOCTaBMH KOHKPETHOI CHpaBH Ta BUKIAACHHSIM IHOTO E€JIEMEHTIB Yy
CYJZIOBHX PIILICHHSX.

Hanpuxnan, BucaoBok BC, mo «oTpumaHHS IEHCIT 32 3aKOHOJaBCTBOM
VYkpainn ocobamu, sKi JOCATTIM TEHCIHHOrO BiKy, BCTAQHOBIIEHOTO
crarrero 26 3akony Ne 1058-1V, He Moke BBaxaTHCs BHUIPaBIaHOIO,
OOIPYHTOBAHOIO Ta CIPAaBEUIMBOIO IIJCTABOI0 PI3HUILI NPU BHPILICHHI
MUTaHHA I0JI0 3aCTOCYBAHHS 3BUILHEHHS BiJ| CIUIATH €MHOTO BHECKY JUIA
0ci0, SIKi OTPUMYFOTh MEHCII0 33 3aKOHOAABCTBOM 1HIIIOI JACPIKABH 1 JOCSTIIH
MEHCIHHOTO BiKy, BCTaHOBIEHOTO cTaTTero 26 3akony Ne 1058-1V» [8], sk
BOauaeTeca 3 BigmosigHoi mocraHoBu KAC BC, He € HacioiakoMm
MPOBEICHOTO TECTy Ha IUCKPHMIHAIiIO, OCKUIBKM CIIAye ofpasy 3a
BUKJIA/IOM IPHUIIMCIB 3aKOHOIaBCTBA. JIorika CyJJOBOrO pillleHHS B YaCTHHI,
1o nencionepu-®OIT He 30008’ s13aH1 CIUIAUyBaTH €JUHUIT BHECOK, OCKIIBKH
iM BKe IpHU3HAUYEHa IIEHCIA 1 BiATAK BOHM HE MOXXYTh IPETEHIYBaTH Ha
MCHCIMHI BUIUIATH 3 J0XO0/iB, oTpuManux HuMu sk DOII, 3po3ymina, SKII0
HHeThCs MPO «HAIIOHATBHUX» TMEHCIOHEpiB, OJHAK MO0 JUCKPHMiHAIT
BOHa HE € JIOCTaTHbOI. Tak, y BUMAAKY 3JIMCHEHHS MiANPUEMHUIIBKOT
IISUTGHOCTI Ha TEpPUTOpii 1HO3EMHOI JepikKaBH Taka Jep)KaBa MOXe W
nepen0aYuTH CIUIaTy BHECKIB 3 METOI CIPSIMYyBaHHsS X 10 HEHCiiHOT
CHCTEMH Uil MIATPUMKH «BJIAaCHMX» IIEHCIOHEpiB, SKIIO Ie He
CYNepeuuTuMe BXKE YKJIQJEHHMM MDKHapOJHHM JOTOBOpaM. 3 MOCTaHOBU
KAC BC [8] He BOayaeThcst TpOMaJITHCTBO MO3MBAYKH, SIKA 3apEECTPOBaHA
sk @OII i e nencionepkoro. Ha Hanty nymKy, BuKiIag pakTHIHUX 00CTaBUH
CIpaBH i3 3a3HAYEHHSM TI'POMaJITHCTBA ITO3MBAYKKM Ta Micls ii HOCTIHHOTO
MIPO’KMBAHHS, a TaKOXX MOPIBHAHHA i cHTYyaliil 31 cTaHOBUIIEM 0cobH, sKa
nepeOyBae B aHAIOTIYHIM CHUTyalil, 3 HACTyIHHUM JOCJiIKEHHIM
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MIPOTIOPLIIHHOCTI 3aX0/iB 331151 TOCATHEHHS IPAaBOMIPHOT METH TOCHIMIN O
MOTHBAIIIO CYZOBOTO PIllICHHS.

MoxiuBo, y Wil crmpaBi KacaliiHMH cyl HE BJAaBaBCs A0 PO3JIOTOi
apryMeHTamii 3 OrfisiAy Ha YacTKOBE 3aJ0BOJICHHS KacalliifHOI CcKapru
aJIBOKarTa, 1110 AisB B IHTepecax MOo3UBaYKH, a TakoX BUCHOBOK KAC BC, mio
Ha TI03WBAYKy PO3MOBCIOKYIOTHCS IIJIBTH IMIOAO 3BUIBHEHHS BiJ CIUTaTH
€JIMHOTO BHECKY, BCTaHOBJCHI 4.4 cT.4 3akony Ne 2464-VI [8]. Hus
MOpIBHSAHHSA,  BIAMOBISIOYM Yy  3aIOBOJIGHHI  KacamiifHOi  ckapru
noJineiicbkoro, KacauiiHui cyn 3a3HauuMB Take: «Pearyroum Ha moBoan
KacamiiiHol CKapru Imom0 JUCKPUMIHALIKHOTO XapakTepy MOJI0KEeHb
abzanyy 8 mynkry 4 Ilopsinky Ne 866, xojeris cyaniB 3a3Haudae, 0 BOHU
3aCTOCOBYIOTBCSI /IO BCiX MOJINEHCHKHX, AKI IOTPEOYIOTH IIOJIIIIICHHS
KHUTJIIOBHX YMOB Ta sIKi 02)Kal0Th OTPUMATH IPOILOBY KOMIICHCAIIIIO 32 HalM
HUMH XHTJIA, HE3JIEXKHO BiJ iX MicIll peecTpalii yu NMpOXHWBAaHHA, Ta YU
BOHM € BHYTPIIIHBO MepeMileHuMH ocobamu. Binrak, ockapkyBaHi
MTOJIOKEHHSA CHIPHOI IIOCTAaHOBH HE MICTATh IPHUITHCIB, SKi O TaBaJId IPaBOBi
MIiZICTaBHU JIJIs TOBODKEHHSI 3 0c00aMu y pi3HHMI crocid 06e3 00' EKTHBHOTO Ta
PO3yMHOTO OOIDYHTYBaHHS Yy BIJHOCHO CXOXKHX CHTyaIlisiX, a TaKkoX B
OJTHAKOBHH crocid 1o oci0, siki mepedyBaroTh y CHUTyalisX, IO iCTOTHO
BiapizusiroThesi» [11, m. 59].

3ayBaxMMO, IO JOCTYN JO NPaBOCYINs, SKUH € eleMEHTOM
BEPXOBCHCTBA IPaBa, 3HAYHOIO MiPOIO PO3TILIIAE€THCS KPi3h IPU3MY pigHO20
JOCTYIly JI0 MpaBOCYInst 0/isi 6cix, 1O BigoOpaxeno W y Llumsx cramoro
po3Butky [13] VpaxoByrouu HaBeneHe, BUCHOBKUM BepxoHoro Cyny y
crpaBax L1010 OCKap)KEeHHsI AUCKPUMIHAI] BIUIMBATUMYTh Ha 3a0e3NeYeHHs
JIOCTYITy 1O TIPABOCY/IJIsl Ta YTBEP/PKEHHSI BEPXOBEHCTBA MPaBa.
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3akon VYkpainm «[Ipo 3amoGiraHHs Ta TPOTHAIl JAOMAIIHBOMY

HacWIbCTBY» [l] uwiTkO BHW3HA4ae Teperik CyO e€KTiB, SKi HamileHi
BIIMOBITHUMY MOBHOBKEHHSMH JIJISI 3aXUCTY 0Ci0, SKi MOCTpa)<aaju Bix
JIOMAIIHFOTO HACHIIBCTBA. BimmoBimHO A0 4. 2 cT. 6 3aKOHY CIIeIiaJbHO
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YIIOBHOBa)KCHUMHM OpraHaMy y cepi 3aro0iraHHs Ta mpoTuaii 1oMaHboMy
HACUJIBCTBY €:

— IIEHTpaJbHUI OpraH BUKOHABYOI BIay, 110 3a0e3nedyye popMyBaHHs
Jep)kaBHOT TONITHKH y cdepi 3amodiraHHs Ta MPOTHAIT JOMAIIHbOMY
HAaCWJIBCTBY;

— IEHTpPaNbHWN OpraH BUKOHABUOi BIAgy, IIO peai3ye AepXKaBHY
MOJITHKY Yy cdepi 3anobiraHHs Ta MPOTHAIl JOMAITHFOMY HACHIIBCTBY;

— Papma minicTpiB ABToHOMHOI Pecmy0Omiku Kpmm, micreBi nepskaBHi
aZMiHicTpalii, y TOMy 4HcIi iX CTPYKTYpHI HiZPO3AiiH, 1O MOBHOBAXEHb
SKAX HaJIS)KUTh 3IIHCHEHHS 3aXONiB y cdepi 3amoliraHHs Ta NPOTHAIIT
JIOMAITHbOMY HaCHUJIbCTBY;

— CUIbCBHKI, CEJIMIIHI, MiChbKi, palloHHI y MicTax (y pasi iXx cTBOpeHHs)
pany, iX BUKOHaBYi OpPTaHH, IO MOBHOBA)XEHb SKHUX HAJICKHUThH 3IHCHEHHS
3ax0MiB y cdepi 3anmo0iraHHs Ta MPOTHIT JOMAITHFOMY HACHIBCTBY.

Bobawaemo 3a HeoOXimHE PO3TILIHYTH, SKi TOBHOBAXCHHS MAlOTh OpPTraHH
MICIICBOTO CaMOBpsAyBaHHs y chepi 3amoliraHHs Ta IPOTUAIL JOMAITHEOMY
HacCWJIbCTBY (cT. 8 3aKoHy):

* 3a0e3mneyeHHs peaizalii 1epaBHOI MOJITHKY Y cepi 3anodiraHHs Ta
npoTuaii  JAOMAalIHBOMY  HAcCWJIBCTBY Ha  TepUTOpil  BiANoBigHOT
aJIMiHICTPATHBHO-TEPUTOPIATBHOT OJUHHUIII;

* 3a0e3meueHHs HAJaHHS COMIabHUX MOCTYT HA TEPUTOPIi BiIMOBITHOT
aJMiHICTPATHBHO-TEPUTOPIANBHOI OIWHHUIN, Yy TOMY YHCII MUITXOM
COLIATBHOTO 3aMOBIICHHA Yy cepi 3amoliraHHs Ta MPOTHIII JOMAIIHEOMY
HAaCWIBCTBY;

* BH3HAYCHHS MOTPEOH Yy CTBOPEHHI CIIEIiali30BaHMX CITYKO MiATPUMKH
NOCTpaXKAanuX oci0, 3abe3rnedyeHHst iX CTBOpEHHs Ta (YHKIIIOHYBaHHS,
3MIHCHEHHST KOHTPOJIIO 32 IXHBOO [ISUTbHICTIO;

* yyacTh y miAroToBHi (axiBIiB, 70 KOMIIETEHLIl SKHX HaJle)aTb
MUTAHHS 3aM00IraHHs Ta MPOTU/IT JOMAIIHBOMY HACHILCTBY, Y TOMY YHCIII
(haxiBIIiB, SKi peaNi3ylOTh MPOTPaMU IS KPHUBIHHUKIB;

* TIPUIHOM 1 PO3IIIAA 3asB Ta IOBIIOMJIEHb PO BUMHEHHS JJOMAIIHbOTO
HAaCWJIBCTBA, 3a0€3ME€UeHHs 3aCTOCYBAaHHS 3aXOJiB ISl HOTO NMPUIMHEHHS,
HaJIaHH$ JIOTIOMOTH HOCTPaskAainM ocodam;

* 3a0e3rneyeHHs] KOOpJMHAMIl JsUIbHOCTI Cy0’€KTIiB, 10 3/IHCHIOIOTH
3axoau y cdepi 3amodiraHHs Ta NpOTUIT JOMalIHBOMY HAaCHJIBCTBY, Ta IX
B3a€EMOJIIi Ha TEPUTOpIi BIAMOBIAHOI aJAMIHICTPATHBHO-TEPUTOPIAIBLHOT
OJIVIHHIII;

* iH(hOpPMYBaHHS MOCTPAKIATUX OCIO MPO MpaBa, 3aXOAH Ta COLIATBHI
MOCJIYTH, SIKHMU BOHH MOXYTb CKOPHCTATHCS;

* 30ip, aHaIi3 1 MOIMPEHHS BIAMOBITHO JI0 3aKOHOIaBCTBA iH(opmarii
PO JIOMAIllHE HACWJILCTBO HAa TEPUTOPil BIAMOBINHOI aIMiHICTPaTUBHO-
TEPUTOPIATIEHOI OTUHMIIL;

* 3BITYBaHHA IICHTPAJIHHOMY OpraHy BHKOHABYOI BJajIH, IO peaji3ye
JIep’KaBHY TIOMTHKY y cdepi 3amobiraHHs Ta TPOTHAIl JTOMAITHbOMY
HACHJIBCTBY, IPO pe3yNbTaTH 3/iHICHEHHS NMOBHOB&XKEHb y Wil cdepi y
MOPSJKY, BU3HAYEHOMY IEHTPAIFHUM OpPraHOM BHKOHABYOI BIIAJAH, IO
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3abe3nedye (OpMyBaHHsS NEp)KaBHOI IOJITHKKA Yy cdepi 3amoliraHHs Ta
MPOTHUIT IOMaIIHLOMY HACHJILCTBY;

* BUKOHaHHS IIOBHOBa)KEHb OPraHy OIIKHU Ta MiKJIyBaHHS.

VY 2017 poui BepxoBna Panga Ykpainu npuitnsna 3akon Ykpainu «IIpo
3armo0iraHHs Ta NPOTHIII0 JOMAIIHEOMY HACHJIBCTBY». 3aKOH TIPO
3armo0iraHHs Ta MPOTHIII0 JAOMAITHROMY HACHIBCTBY» [2], sSKuil BHepiue
KpUMiHaJi3yBaB JgomamrHe HacuibcTBO. Jlo KpumiHampHOTO KOZEKcy
VYkpaiau OyJ0 I0maHO OKpPEeMy CTATTIO 3 BU3HAYEHHSIM IHOTO IOHATTS Ta
3aMpoBa/PKCHO HOBI OOMEXKYBalbHI 3aXOIM IIOAO OCIO, SKi BYMHHIU
JIOMAallHE HACHJBCTBO. 3a OCTAaHHI POKH MOIIMPEHICTh JIOMAIIHBOTO
HAaCWJIBCTBA 3pOCia, MI0 MOXHA TMOSCHUTH CBITOBOIO MaHAEMIEIO
KOpOHaBipycy Ta BiliCbKOBOIO arpecielo cyciqHboi KpaiHu.

BignoigHo mo cratri 53 KomBenmii Pagm €Bpomu mpo 3amobiraHHs
HACHWIIBCTBY CTOCOBHO JKIHOK i JOMAITHROMY HACHIBCTBY Ta OOpOTHOY i3
mumu sBumamu (gaimi — CtaMOyinbchka KOHBEHIIA): «/JlepkaBu-ydacHHII
BXXHMBAIOTh HEOOXITHUX 3aKOHOMABYMX a00 1HIIMX 3aX0/IB IS 3a0e3IIeueHHS
TOTO, 11100 yCi )KepTBU HACHIIbCTBA, SIKi MiNAAAI0Th il chepy 3aCTOCYBaHHS
miei KoHBeHIlii, Maiud AOCTYI J0 BiANOBITHUX OOMEKYyBaJIbHHX a0o0
3aXHCHUX MPHUMHUCiBy [3].

Takum uYnHOM, OOMEXYyBalbHI 3aXOJW IOBHHHI OYyTH CHpSMOBaHi
HacaMmIiepe] Ha 3aXHCT JKEPTB OMAIIHHOTO HACWIBCTBA. 3aKOHOIABEIb
Bi[IaB mepeBary moaioHoMy miaxoxay B wacTuHi 1 ctarti 91 KpuminamsHOTro
Kozekcy YKpainu. BiamoBinHo 10 Hel, B iHTepecax MOTEPILINX BiJ] 37I09HHIB,
OB ’sI3aHUX 3 JAOMAIIHIM HACHIILCTBOM, CYA MOXE MPHU3HAYUTH OJHE abo
JIeKiTbKa TIOKapaHb, a TAKOXK 3BUILHUTH BiJl KpUMiHAJIHHOI BiIMOBITAIEHOCTI
a0o rmokapaHHsl 3 MiJcTaB, nepeadadeHnx y crarti KpumiHaibsHOToO Kogekcy
VYkpainu, B sIKiii 3a3Ha4eHO, WO JO HUX MOXYTh OyTH 3acTOCOBaHi
00MEKyBaJIbHI 3aXO0/IH .

OTXe, €IMHOI TMiJCTABOIO IS 3aCTOCYBaHHS J0 0COOM OXHOrO abo
JEKLTBKOX 0OMEXyBaIBHUX 3aXO[iB (BHIU SKUX 3a3HadeHi B 4. 1 cr. 91-1
KpuminaapHOTO KOJIEKCY YKpalHH) € BUNHCHHS HEIO 3JI0YHMHY, ITOB’ I3aHOTO
3 JIOMAIITHIM HaCHJICTBOM [4].

BiamoBigHO 1O CTAaTUCTUYHHMX JAaHUX  AKI OHpI/IJ'IIOJ:[HI/IB Odoic
I'enepanbHOro NpoKypopa, 100 3aPEECTPOBAHNX «3I04HMHIB IOB’3aHHX 3
JIOMAalHIM HACWIBCTBOMY» IiJi 4ac BOEHHOTO CTaHy 30UIBLIMIOCKH, €
MOXIIMBO TMOSCHUTH THM, IO OCOOHM, SIKI MOCTpaXIalu B JaHHX
KpUMiHaJbHUX  MPaBONOPYIIEHb  OUIbII  TOYalud  3BEPTATHCh  JIO
YHIOBHOBKEHHUX CyO’€KTiB, MO 3IIHCHIOIOTH CBOK MisTIBHICTH IIOJO
3aro0iraHHs Ta NPOTHUIIT JOMAITHEOMY HaCHUIIECTBY.

BBaxaemo, mo HEOOXiAHO pPO3MIMPUTH TOBHOBA)XEHHS OpPraHiB
MICIICBOTO CaMOBPSIyBaHHA B KOHTEKCTI 3alo0iraHHi JOMAIIHbOMY
HACHJUTIO Ta 3JI0YMHIB MOB’A3aHUX 3 TOMAIIHIM HACHIHCTBOM. BBarkaemo 3a
JOLTbHE PO3POOUTH METOAWYHI PEKOMEHJAIIl 100 aNropuTMy I mpu
3armo0iraHHi IOMAaITHBOMY HACWIIIIO, CaMe PpO3IIMPUTH ITOBHOBa)KEHHS
OpraHiB MiCIIEBOTO CaMOBPsIIyBaHHs, @ cCaMe, I03BOJIUTH OpraHaM MiCLIEBOTro
CaMOBpSIyBaHHS IIiJi 4ac BYMHCHHS JIOMAIIHBOTO HACWIUIS MPOBOJIHUTH
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3aX0JM MIOAO MPOTHIII BYMHCHHS TAKOTO MPABOMOPYIICHHS JO MPHi3ILy
npariBHUKIB HamioHanpHOT momiii.

JlitepaTypa:
1. Ipo 3amobiraHHA Ta TMPOTHAII0 JOMAITHROMK HACHIIBCTBY: 3aKOH
VYxkpaiam  Bim 07 rpymas  2017p. Ne  2229-VIIl.  URL:

https://zakon.rada.gov.ua/laws/show/2229-19/ed20171207#Text

2. IIpo 3amobiraHHs Ta TPOTHUAII0 ITOMAIIHBOMK HACHIBCTBY: 3aKOH
VYkpainm  Bim 07  rpymas  2017p. Ne  2229-VIII.  URL:
https://zakon.rada.gov.ua/laws/show/2229-19/ed20171207#Text

3. Konsenuist Pagu €Bponu mnpo 3amobiraHHs HaCHIBCTBY CTOCOBHO
JKIHOK 1 JIOMallHbOMY HAacWJIBCTBY Ta OOpoThOy i3 IMMH SIBUILAMH.
Ooiniitanit nepexman. URL: https://rm.coe.int/1680462546

4. Kpuminanpamii komekc Ykpainm : Komekc VYkpainm, 3akoH Bix
05.04.2001 p. No 2341-III. Bimomocti BepxoBHoi Pamm VYkpainm Big
29.06.2001 p. No 25. crarra 131

DOl
PUBLIC ADMINISTRATION IN UKRAINE:
CURRENT PROBLEMS AND WICKS
NYBJIYHE AJMIHICTPYBAHHSI B YKPAIHI:
CYYACHI MPOBJIEMHA TA BUKJIUKHU
Bahrii I. P. Barpiii 1. T1.
Head of the Cyclic Committee 2071064 YUKILOBOT KOMICIT
of Legal Disciplines, IOPUOUHHUX OUCYUNIIH,
Lecturer of Legal Disciplines BUKNIAOAY TOPUOUYHUX OUCYUNTIIH
VSP “Fahov College of Economics, BCII «@axoeuii konednc
Law and Information Technologies eKOHOMIKU, NPA6a ma iHpopmayitinux
of the Zakhidnoukrainian mexHono2ii 3axiOHoyKpaincbko2o
National University ” HAYIOHALHO20 YHIGEPCUMEny»
Ternopil, Ukraine m. Tepuonins, Vrpaina

Kypc Ha ynockonaneHHs YKpaiHu B yMOBaxX BTUICHHS €BpOiHTETpamiiHOl
MOJNITHUKH, (OPMYBaHHS Ta YTBEPJUKEHHs IHCTUTYTIB AEMOKpATii, PO3BUTKY
TPOMaJISHCHKOTO CYCIIBCTBA Ta IPAaBOBOI JIepXKaBU BCTAHOBIIIOE HOBI
NPIOPUTETH, 3aBIAHHS 1 3acaH (byHKuiOHyBaHHH opraHiB BIIA/IU.

IIponec nepeTBOperHs yNpasIiHChKOT CHCTEMH i niepexil A0 myOmiaHoro
YIpaBIiHHSA Ha 3acajax KOHIEMIiH, Teopiil, NPUHIMIIB 1 METOIIB €
HaraJgbHOI0 HEOOXITHICTIO Ta 3aII0PYKOI0 PO3BUTKY CY4acHOT AepIKaBH.
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OCHOBHMUMHM BHKJIHMKAaMH, SIKI CTaBHTh CBITOBa CIUJIbHOTA IIEpe
VYkpaiHoro € MozepHizalis myOIigHOTO aaMiHICTpyBaHHS BiIIMOBITHO IO
Cy4acHMX BWKJIMKIB, 30KpeMa, Yy COLIOKYJIbTYpHIH cdepi, NpaBoBiH,
€KOHOMIYHIH TOIIO.

YoMy came Take 3aBIaHHs IOCTaIO Iepell YKpaiHCHKOIO JIEPiKaBOIO B
YMOBAaxX CbOTOJICHHS?

Tyt cnig po3ymitu, 1o myOnidHe aaAMIHICTPYBaHHS € IHCTPYMEHTOM
PO3BUTKY SK JIep’KaBH B LIJIOMY, TaK i OKPEMUX ii perioHis.

B ymoBax rio6anizauii cBity XXI cTomiTrs myOiuHe aAMiHICTpyBaHHS
morpelye pedopMyBaHHS Ta SKICHO HOBUX MiAXOIB Y HaJaHHI MyOIidHUX
TIOCITYT.

VY mupoxoMy ceHci mmia myOmiYHIM aJMiHICTPYBaHHSIM PO3YMIIOTh BCIO
cUCTeMY a/IMiHICTPAaTHBHUX IHCTUTYTIB 13 i€papXi€lo Biaju, 3a JOMOMOTrO0
SKOT BiJMOBINAIBHICT 3a BUKOHAHHS [EPKABHUX pIMICHb CITyCKAETHCS
3BepXy noHu3y. ToOTo myOisiyHe aaMIiHICTpyBaHHS — ILi¢ CKOOPJAMHOBAaHI
TPYTOBI Iii 3 THTaHb NCPKABHUX CIpaB, SKi: MOB’S3aHI i3 TphOMA TiIKAMU
Biaau (3aKOHOJIABYOI0, BAKOHABYOIO 1 CYZ0BOIO; MalOTh Ba)XKIMBE 3HAYCHHS
y ¢opMyBaHHI IepKaBHOI IOJITHKH; € YaCTHHOIO MOJIITHYHOTO IPOLECY;
3HAYHO BIAPI3HSIOTHCS BiJl aAMIHICTPYBaHHS y TIPHUBATHOMY CEKTOpI;
OB ’s13aHi 13 0araToYNCeNT-HIMH IPUBATHAMH TPYIaMHU Ta 1HAWBITAMH, SKi
MPAIOIOTh ¥ Pi3HUX KOMITaHisAX Ta rpomManax |3, c. 8].

Came mnyOmiuHe ympaBmiHHSA 3a0e3ledye 3axuCT BCIX IHTepeciB
HACEJICHHS, BHCTYIA€ TapaHTOM MpaB i CBOOOJ, KOHTPOIIOE ¢(EKTHUBHE,
TOBE BUKOPUCTAHHS NPUPOJHUX, TPYAOBUX, IHPOpMamiHHUX Ta
MaTepialbHUX PECypCiB.

IIpore niroua cuctemMa myOJiUHOrO aAMIHICTpYBaHHS B YKpaiHi
3IMIIAETBCS  HEe(DEKTHBHOIO,  KOPYMIIOBAaHOIO  Ta  BHYTPILIHBO
CYINEpEewINBOI0, 10 € CYTTEBOIO MEPEIIKOJIO0 Ha NUIAXY J0 MO3UTUBHUX
3MiH Yy CYCHIIBCTBI Ta nepkaBi. HemocraTHiii piBeHP mpo30pocTi Ta
BIZIKpUTOCTI y cdepi JepKaBHOTO YIPABIiHHS, HEYITKICTh PO3MEXKYBaHHS
MOJIITHYHOI Ta aAMIiHICTPAaTHBHOI cdep, HeAoCcTaTHIN npodeciiHui piBeHb
JICPKABHUX CIY)KOOBI[IB, BIJCYTHICTh €JIMHOI CHCTEMH OI[IHIOBaHHS iX
KOMIETEHTHOCTi, HH3BbKHHA pIiBeHb IUCIMIUTIHAPHOI BiJIMOBiJAIBEHOCTI,
HEIOCKOHAIICTh MEXaHI3My MOJITHYHOIO Ta aIMiHICTPATHBHOTO KOHTPOJIIO
B CHCTEMi Jep>KaBHOTO YTIPaBIiHHSA — BCi Ii (PaKTOPH € AECTPYKTHBHUMHU
elleMeHTaMd B opraHizamii  edekTuBHOI  cucTeMi  MyOJiYHOTO
anMiHicTpyBaHHS [2].

HeedextnBHO moOymoBaHa cucTeMa MyOJIi9HOTO aJMiHICTPYBaHHS Mae
CBOi HACJIAKM: TIOTIPIIEHHS EKOHOMIYHMX IIOKa3sHHMKIB JEpXKaBH Ta
301IBIIIEHHST HETOBIPH JI0 OPTaHiB JepikaBHOI Biamu [2].

OpnHi€lo 3 HaraJbHUX HPOOJIEM JEPXKABHOTO YIIPABIIHHS € KOpPYMIis.
SBuie, sike HEMOXKJIMBO BUKOPIHHUTH 3 YKpaiHCHKOi AepkaBu. HeraTuBHuit
BIUIMB KODYMIii BiQUyTHUH, HaXalb, U1 yCie€l cHUCTEMH ITyOJIIYHOTO
aJIMiHICTPYBaHHS YCiX PiBHIB.
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BaroMuM 4HHHHKOM JUIs peopraHizaiii 1aHoi chepu sK 1 st Oy Ib-aKoi
IHIIO] Bifirpae MOACHKUI hakTop.

B npoMy acnekrti BayKJIMBO HiJKPECIUTH OCOOUCTICHI XapaKTEPHUCTHKH
JIEP’)KaBHOTO CITYKOOBIISI, OCKUTBKM CaMe BOHH € «OOJMYYsIMY ITyONi4HOrO
anaMiHiCTpyBaHHA. PiBeHbP IXHBOI KyNBTYpH, IOTPHMAaHHS MPHHIUIIB
cy>)k00BOI  Ta  YIpaBINiHCHKOI  €THKH, YCBIIOMJIEHHS  OCOOHCTOI
BIMOBITaBHOCTI € TOKAa3HUKOM e(eKTUBHOI Oprafizamii IyOIidHOTO
ynpaBimiHHA. [lepkaBHI CIy>KOOBIIi B yMOBaxX €BpOIHTETpamii MOBHHHI
copMyBaTH IO-CIIPaBXHbOMY TIO3UTUBHHMH IMIJDK yci€l cucreMu
myOJiuHOTO aaMiHiCTpyBaHHs [2].

OkpiM TOTO, CHCTEMa IMyOJIIYHOTO aJMIHICTPYBaHHS Ma€ NPE3CHTYBATH
ce0e SIK cepBic 3 HaJaHH SIKICHUX aJMIHICTPaTUBHUX IOCIYT CYCILIBCTBY,
IO BIiATIOBiZa€ €BPONECHCHKUM CTaHmapTaM Ta OyTH MOOITBHOIO, TOOTO
BIJNOBIZATH YCIM BHKJINKAM CY9acHOTO CBITY.

Jltoqm moKIanarOTECs Ha OpraHM MyOuIidHOI BIaaM y pisHEX chepax
TOBCSKICHHOTO KUTTS. ¥ 6araTh0X BUIAJKAX PILICHHS, yXBaJIem OpraHoM
myOJiuHOI BJIAAM, CYTTEBO BIUIMBAIOTh Ha EKOHOMIYHMH 1 COLiaNbHUN
J100po0yT KoxHOT Jroaunan [4, ¢. 5]. ToMy HaaTO BaXKIHMBO, MIOO JIFOJHHA
3BEPTAIOYUCh JIO JEPXKaBH 4Yepe3 OpraHu BJajH, 3MOIJa NOBIPATH LUM
CTPYKTYPHHUM €JIEMEHTaM JICP)KaBOTBOPEHHs, 1100 Yy Hel CKiazaBcs
MpaBHJIBHMH Jialior 3 IpeICTaBHUKaMu BiIaay. | He mume Tomy, 1o 11e Oyne
BIUIUBATH HA PIBCHb JKUTTA JIOAWHH, ajle W TOMy, IO IIe, HEOIMIHHO,
BiOOpa3UThCSI HAa CYCIIBHO-CKOHOMIYHOMY, CYCIUIBHO-TIONITHIHOMY
iMiIpKi KpaiHA. MiXK CYCHIIBCTBOM Ta [epXKAaBHAUMH OpPTaHAMH Mae
Bim{yBaTI/Icsl HAJIOKHUHA piBeHb JOBIpH, TOOTO, cycr[iJILCTBo - I[OBipiI€
JlepKaBi, a JIeprKaBa — PO3PaxoBy€e Ha CIPABE/UIMBY MIATPUMKY CYCIILIbCTBA.

BigHocunn nepxkaBu i CyCIiIbCTBA  NOBMHHI  OynyBaTcs — Ta
YIOCKOHAIIOBATHCSl BUKIIIOYHO HA TPHHIMII 3aKOHHOCTI 1 BiIHOBIZIHOCTI
3aKkoHHiM MeTi. Opranu myOJIiYHOT BJIaAM MOBUHHI JISTH JIMIIE HA 3aKOHHUX
Mi/ICTaBaX Ta B MEXaxX IMOBHOBaXXEHb sKi IM Ja€ 3akoH. BoHM He MaloTh
HalMEHIIOTO MpaBa JisTH CBABUILHO, 110 1HKOJH CYCHIUIBCTBY TOBOIMTHCS
CIOCTepiraTy.

s toro, mo6 CyCHiJ‘IBCTBO MOTJIO 3pO3YMITH XapakTep MOBHOBaXKEHb,
SKAMM HAJLICHWA TOH 4M iHUIMH OpraH JAepxaBu, HEOOXinHO, 06 wui
TOBHOBAXXCHHs Oy/IM 3pO3YMiIO NpONMCaHi y 3aKoHi, 6e3 MoABiiHOro
TPakTyBaHHs, 1100 KOMIIETEHIlisl OpraHy JAep)KaBHOi Bilaau Oyya YiTKO
oKpecJieHa Ta 1 iHdopmalis Oysia J0BeJeHa 10 IUPOKOTO 3araiy.

Opranu myOTiYHOT BIaIi MalOTh ;[i;[TI/I BiJITIOBITHO JI0 3aKOHY i B MEKax
OBHOBa)XCHb, BU3HAYCHIX 3aKOHOM, B IHILIOMY BUIIa/IKy BOHH PH3HKYIOTh
YXBAJIMTH HE3aKOHHI aJMIHICTpaTHBHI pilleHHs a0 BUATH 3a MEXi CBOIX
MOBHOBa)keHb. [yl 3armoOiraHHs CBaBUIBHOCTI B /iSX OpraHiB IyOIiyHOT
BIIaJIM BOHU MAaIOTh [isATH 00 ’€KTUBHO Ta Oe3cTOpoHHKO. HixTO HE Mae
OTpUMYyBaTH Oilara BiJ] HE3aKOHHOI NMOBEIIHKH OpraHiB ITyONiuHOi BIaIu.
HeszakonHi pileHHS HiANATaloTh CKaCyBaHHIO, ajie 3 ypaxXyBaHHSIM OyIib-
SKHUX IHTepeciB, MpaBOMiIpHO HaOYTHUX oco0aMM Ha MiACTaBi OCKap KyBaHHUX
pimtens [4, c. 12].
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HizcymoBytoun BHIE HABEACHE, CIiA 3pOOMTH BHUCHOBKH, IIO
HCKOMIICTCHTHICTb JCPXKAaBHUX OPraHiB Ta 0ci0, sKi CTOSTh HA BEPLIMHI
YIPaBIIHCHKOI MipaMify, sIKi HE MalOTh YiTKO OKPECIECHUX, 3PO3YyMIIHX
HOBHUX, CYy4YacHHX MOJEJICHl CYCHiIBHOTO PO3BUTKY HE 3MOXYTh YKpaiHy
TIPUBECTH A0 €Bponericskoro piHA [1]. Ha manuit wac, € Benmka motpeda y
ITOKPOKOBIH 3MiHI CHCTEMH YTIPABIIIHHS Ta y TIOAONAaHHI BUKIIMKIB Cyd4acHOTO
JIePKABOTBOPCHHSL.
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3abe3neueHHsT HaIe)KHOTO (DyHKI[IOHYBAaHHS MEXaHi3MiB 3aXHUCTY IIpaB i
3aKOHHHX iHTepeciB (PI3MUHMX Ta IOPUIANIHHUX OCi0, a TaKOXK 3a0e3meueHHs
3aKOHHOCTI B Pi3HHUX c(epax CyCIIILHOTO XHUTTS, € OAHUMH 3 IPIOPUTETHHX
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3aBaHb, SIKi MOTPEOYIOTh BUPILIEHHS Ha Oyab-sAKoMy erami (opMyBaHHS
JIEMOKPAaTUIHOT TpaBoBOi AeprkaBu. OpraHu MyOIiYHOTO aJMiHICTpYBaHHS
BIZIpalOTh BAXKJIMBY POJIb y BHUPIMIEHHI LUX NPOOJeM, OCKUIBbKM IXHiif
PETYISTHBHAN BIUTHB OXOIUTIOE IIPAKTHYHO BCi CPepH CYCIITBHUX BiTHOCHH.
HeoOxinHiCTh OHOBJICHHS Tay3€BOTO 3aKOHOJABCTBA, SIKE PETIAMEHTYE
BITHOCMHH MiX Cy0’ekrtamu IyOmiuHoi ammiHicTpamii Ta ¢ismdHHMH,
IOPUANYHUMH 0CO0aMH, BUHHKAE 31 3MiCTy nosioxkeHb KoHcTHTY LT YKpaiuy,
AKi 3aKpIIDTIOIOTh (POPMYBaHHA MPHUHIIMIIOBO HOBUX 3acaj B3a€MOJIi ITHX
cy0’exTiB. Takox, 3 ypaxyBaHHSIM IPOTOJIOMIEHOTO Kypcy YKpaiHM Ha
€BPONEHCHKY IHTETpALlil0, BHHUKJIA HaraibHa HEOOXigHICTH TpaHchopMmariii
BITUM3HSIHOTO 3aKOHOJABCTBO IIPO PO3IJISL] aIMIHICTPAaTHBHHX CKapr Ta
BUpIIICHHS ITyOJIIYHO-TIPaBOBUX CIIOPIB BIANOBIZHO 1O €BPOMEHCHKUX
MPUHITHITB Ta CTAaHIAPTIB.

OoimiitHe BU3HAYCHHS CKapry 3aKpiIUIeHO B cTaTTi 3 3akoHy YKpaiHd
«IIpo 3BepHEHHsI I'pOMaJsH», J€¢ BOHA BHM3HAYAETHCS SK 3BEPHEHHS 3
BHUMOTOIO TIPO TTOHOBJICHHS IIPaB 1 3aXHCT 3aKOHHUX IHTEPECIB rpoMaisH,
TMOPYIICHHX nistMu  (Oe3/isUIBHICTIO), PIMIEHHSAMH Jep>KaBHUX opraH1B
OpTaHiB MICIIEBOTO CaMOBPSIyBaHHS, rm:[aneMCTB YCTaHOB, opranizarii,
00’eHaHb TpoMaisiH, nocanoBux oci6 [1]. do piwens, aii (0e31isIbHOCTI),
AKi MOXYTh OYTH OCKapKeHi, HajexaTb Taki y cdepi yHmpaBIiHCHKOI
JUSUTBHOCTI, BHACHIJOK SIKMX: MOPYIIEHO TpaBa 1 3aKOHHI iHTEpecw 4u
cBoOOoaM TrpoMaasHMHA (TPyNH TPOMAISH); CTBOPCHO MEPEIIKOIN IS
3MiMICHEHHs] TPOMAJSIHUHOM HOTO TpaB 1 3aKOHHHMX IHTEpECiB 4u cBOOO;
HE3aKOHHO IOKJIAJCHO Ha TPOMaasHUHA AKi-HEOyIOb 00OB’s3kH abo ioro
HE3aKOHHO HPUTATHYTO JIO BiAINOBiaibHOCTI. B Tol e yac, B crarrti 78
3akony Ykpainu «IIpo agminicTpatuBHy mpoueaypy» Bim 31.03.2023 p.
(mabytTss uwmHHOCTI 15.12.2023 p.) 3a3HavaeTbcs, IO TMpPaBO Ha
a/IMIHICTpaTHBHE OCKap KEHHs BIATIOBIZHO JI0 [LOTO 3aKOHY Mae 0co0a, sika
BBAXXA€E, I0: NMPUHHATUM aJMIHICTPATUBHMM aKTOM YH HOTO BHKOHAHHSIM
nopymeHo abo Moxe OyTH MOpYyIIeHO il MpaBo, cBOOOJA YM 3aKOHHUH
iHTEepeC; MPOLEeAypHE PIilleHHS a0o i, Oe3MisLIbHICTh aJIMiHICTPATHBHOTO
OpraHy HeraTMBHO BIUIMBA€ Ha ii mpaBa, cBOOOAM 4M 3aKOHHI iHTepecH [2].
Tomy, sikpa3 depe3 HOAaHHS aJMIiHICTPAaTHBHOI CKapru IpHBaTHa ocoda
OTPUMYE MOJKIIMBICTh [IONOBICTH BIANIOBIJHOMY J€p>KaBHOMY opraHy
(oprany myOGuiuHOTO BpsmyBaHHs[) TIPO 3aCTOCYBaHHSA JI0 Hel HE3aKOHHMX JIiH,
BUHECEHHS HE3aKOHHOTO PillleHHs 1100 ii mpaB, cBo0o/ Ta iHTepeciB. [ oT
caMe MeTa IIOJIaHHS TaKol CKapru IOJISATae y 3BEPHEHHI 3a 3aXHUCTOM Ta
MOHOBJICHHSIM IOPYIICHWX TIpaB 1 3aKOHHHUX IHTEpeCiB Takux ocid.
BpaxoByroun, Mo miJ agMiHICTPAaTUBHUM OCKap)KEHHSM pO3yMIlOTb, B
Mepury 4Yepry, OXOpPOHHI aJMiHICTpaTHMBHO-TIPABOBI BiJHOCHHH, IO
BUHHKAIOTh MK CKap>KHUKOM, Cy0’€KTOM BJIaJHUX IIOBHOBa)KEHb 1 OpraHOM
(mocamoBol0 0c00010), KOMIIETEHTHHM pO3TJISIaTH CKapry, 3 TPUBOAY
CKacyBaHHS pilleHHs Ta (a00) BU3HAHHS HE3aKOHHUMH il 4M Oe31isUTbHICTD
OpraHiB JepXaBHOI BIaad, MOXXHA BHIUIMTH 1 JIyaJiCTHYHE PO3YMiHHI

179



NIPaBOBOI IIPUPOIU aMIHICTPATUBHOI CKapry, a came: 1) ajMiHICTpaTHBHA
cKapra sIK iHCTPYMEHT 3BepHEHHS 10 CyO’ €KTiB IyOJidHOI aaMiHiCTparlii;
2) aAMiHICTpAaTHBHA CKapra sIK iIHCTPYMEHT 3aXHCTy iHTepeciB MpuUBAaTHOT
ocobu y cdepi myOIIiIHOTO aaMiHICTpyBaHHS.

Aominicmpamuena ckapea SK IHCMPYMeHM 38epHeHHs 00 cyb 'e€kmig
nybaiynoi aominicmpayii. Y Mexax po3yMiHHS aIMiHICTPaTHBHOI CKapTH sK
IHCTpYMEHTa 3BEpHEHHS KJIIOYOBOIO TE30I0 € Te, LI0 BOHA BUCTYIIAE
(yHIaMEHTAJIEHIM IIPaBOM, a HE IIPOCTO Cy0’ €KTHBHHUM IIPABOM IPHUBATHOT
0co0u y BiJTHOCHHAX 3 HOCISIMH Iy OJIiYHOT Biaan. Y IIbOMY CEHCI 1 IpaBo Ha
OCKap KeHHS DillleHb, Iiif a00 Oe3misTBHOCTI Cy0’ €KTiB ITyOIidHO-BIAaTHIX
MOBHOB2)XKEHb Ma€ OyTH OXapaKTEepU30BaHO SIK CKJIAJOBAa OCHOBHHX
IOPUINIHAX MOXKITMBOCTEH, T030aBICHHS IKHIX CYTTEBO MOTIiPIIYE COLiaTbHE
CTaHOBUILE JIIOAMHU. «3aXUILAIOYd CBOI 3aKOHHI MpaBa Ta CBOOOAM, —
Haronomye FO.II. Bursk, — rpomMagsHn 3BEpTalOTh yBary KOMIIETCHTHHX
OpraHiB Ha MOPYIICHHS 3aKOHOABCTBA 1 B TAKHI CIIOCIO 3aXHUIIAI0Th iICHYI0U1
B nepmaBi Ta Cycr[iJ'IBCTBi HpaBOBi,I[HOCI/IHI/I» [3, c. 279]. Kpim ToTO,
PO3yMiHHS a)lMlHICTpaTI/IBH01 CKapry SIK IHCTPYMEHTa 3BEPHEHHS nopyurye
IIUTAHHS PO TapaHTii IHOTO npaBa Juls MPHBATHOL 0c00H, OCKIJIBKH
JICKJIapOBaHe Ha KOHCTHTYLIHHOMY DiBHI NPaBO € peajbHUM 1 TaKHM, IO
MOXe OyTH peasizoBaHe, TUIBKM KOJIHM BOHO 3a0e3leucHe HAJICKHUMH
rapaHTisIMH, 3aKpilUICHUMU Ha piBHI 3akoHOmaBcTBa. Jlisg mpaBa Ha
3BEPHEHHS 1I€ 0COOJIMBO BAXIINBO, aJKE JeprKaBa, 3 OAHOTO OOKY, BUCTYTIAE
cy0’€KTOM rapaHTyBaHHS ITpaBa Ha 3BEPHEHHS IIJSIXOM MOAAHHS CKapru Ha
nii cy0’exTiB myOmiyHOI aaMiHicTpamii, a 3 IHIIOTO — JepXaBa Ta i
YIIOBHOBAXKGHHI TPEJICTaBHUKH € «IJUIIO» [bOr0 IIpaBa, ajke HOoro
peaiizaiisi CHpsIMOBaHa «IPOTH» PILIEHb HOCITB MyONiYHO-BIaIHUX
moBHOBaXkeHb. OTXKe, SIK BiI3HAYAETHCS B HAYKOBIH JiTeparypi, Ha IpUKIaIi
IpaBa Ha OCKAap)KEHHS MU MOXEMO MOOAa4YMTH 3B 30K TPHOX OCHOBHHUX
€BPONEHCHKNX IIHHOCTEH: TpaB JIIOAWHKM, BEPXOBEHCTBA IIpaBa Ta
nemokparii [4, c. 68]. ['apaHTyioun NpaBo Ha OCKapXEHHs, Jep)KaBa
moca0Iroe CBOT B HI MOXIIMBOCTI, 0OMEXY€e CBaBULIA 1 3MaTHICT HOCITB
nyOJIivHOI BJIaJM BTPY4YaTUCh Y XKUTTS mpuBaTHUX oci0. Kpim Toro, Bapra
yBar# J{yMKa BUeHHX 3 IPUBOAY CYTHOCTI CKapIHl SIK IHCTPyMEHTa 3BEPHEHHS
— «3BEpHEHHS TPOMAJISTH MOYKHA BU3HATH OCOOJIMBUM 3aCO00M 3a0€3MeUSHHS
3aKOHHOCTI Ta IUCHUILUIIHA B JEPKaBHOMY YIpaBIiHHI, SKHH CYTTEBO
BIZIPI3HAETHCS BiJl IEp)KaBHOI'O KOHTPOJIIO Ta HArjsiay. Pi3HMIS moisirae B
TOMy, IO IHIL[iaTOpaMy TEpPEeBIpOK y IbOMY BHIAJIKy BHCTYIAIOTh HE
JiepKaBHI YTBOPEHHS i1 HaBiTh HE TPOMAJICHKi 00’ € THAHHS, a OKpeMi (i3udHi
ocobu, a TakoX y TOMYy, 110, HE MAalO4d aJMiHICTPATHBHO-BJIAQJHUX
MTOBHOBa)XEHb, CaMi TpOMajasHU (HaBiTh Ha BIAMIHY BiJ] TPOMaICHKHX
yrpyNoBaHb, HE KaXy4d BXKE TPO CIIELiali30BaHi KOHTPOJIOKOUi OpraHm)
HIIKAX TepeBipok a0o0 IHMMX KOHTPOJIBHHUX i HE 3HIHCHIOIOTH.
3BepTaounCh JI0 KOMIIETEHTHHX OpraHiB i3 3asBaMM Ta CKapramu, BOHHU
JIUIIE CHUTHANI3YIOTh NP0 BHSBICHI HUMH IIOPYIIEHHS 3aKOHHOCTI Ta
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JUCLUILTIHY, TAF0YH 3MOTY TIOBHOBa)KHHM JI€P’KaBHUM OpraHam po3iopaTucs
B CYTi CTIpaBH, IPUTATHYTH IO BiIMOBiTaIbHOCTI BUHHAXY [5, . 181].

Aominicmpamuena —ckapea K IHCMPYMEHM — 3AXucmy —iHmepecie
npueamuoi ocobu y cgepi nybaiunozo aominicmpysauus. IlpoOmema
3a0e3neueHHs 1paBs, CBOOOJ Ta IHTEPEeCciB NPUBATHUX OCIO BiJ MOPYILEHS i3
00Ky cy0’exTiB myONiYHOI agMiHICTpaIlii ¥y TPOMaISHCBKOMY CYCIIIBCTBI,
1110 MoOy/A0BaHe 32 NPUHLUIIOM COIiajbHOI I[IHHOCTI JIOJMHU Ta PO3BHUBAE
3acagy IPaBOBOI NIepKaBH, CTOITH HAI3BHYaHO rocTpo. Kpim Toro,
rpoMajsiHi YKpaiHM MaloTh MPaBO BHMAaraTH Bij Aep)kaBH 3a0e3nedeHHs
HAJIe)KHOTO PIBHS OE3IEKM Ta MPaBOMOPSAKY, HOTPUMAHHS I'apaHTOBAaHHX
JIEp’KaBOIO COILaJIbHUX cTaHzaapTiB. | ToMmy, 0e3 qi€BOro BUKOPHCTAHHS
IHCTUTYTy  agMIHICTpaTHBHOI CKaprd [OCATTH  HAJIGKHOTO  PiBHA
3a0e3nedeHHs pas, CBOOO Ta IHTepeciB MPUBATHUX 0Ci0 HEMOXIUBO. Jlo
BaXIUBUX TEOPETHYHHX 1 MPUKIATHUX TMpoOiieM (yHKIIOHYBaHHSI
MEXaHi3MiB OCKap)KeHHS B a/IMIHICTPATHMBHOMY IpaBi BIJHOCATBCS 3aCOOH
ockapxeHHs. CaMe BOHH € BUPKEHHSIM MPOIECYaNbHIX (OPM 3aXHCTY TIpaB
¢i3nuHEX 1 IOpUAUMYHKAX 0oci0 (MpUBaTHHUX OCI0) Y BiJHOCHHAX i3 HOCISIMH
myOmigHO1 Biagy (cy0’ ektamu myOmivHOI anMiHicTpallil). BukopuctoByroun
i 3acobu, ocoda y Mops/IKy, BCTAHOBICHOMY 3aKOHOM, MOXKE OCKapKHTH
pimreHHs, Oif0 9u OC3HisTBHICTE CyO’€KTIB BIaJHUX TOBHOBAXKCHB, SKY
BBAXKAa€  HE3aKOHHOIO YW  HEMpaBOMIpHOIO.  3MICT  IHCTHTYTY
aZIMIHICTPATHBHOTO OCKapXXEHHsSI BH3HAYA€ThCS [BOMA BHPIMIAIBHUMHU
CKJIQJIOBUMU: TIO-TIEpIlIe, 1€ HAsBHICTh NPABOBIAHOCHH MiX INPHUBATHOIO
0c00010 Ta OpraHOM MyOIiYHOI BiIaH (Cy0’ €KTOM IyOIidaHOl aaMiHiCTparii),
1110 BUHUKAIOTh y 3B 3Ky 3 peali3ali€lo BUKOHABYO-PO3MOPsIUnX (YyHKIiit
OpraHamu, HaIiJICHUMH BJIaTHUIMH TTOBHOBKEHHSIMHU; T10-JPYyTe, IPEIMETOM
1 MICTaBOIO OCKAP)KEHHS € PIlIeHHs, Jii 9M Oe3AisIIbHICTh TAKUX CY0’ €KTIB
my0OiuHOT anMiHicTparii.

OTxe, KaTeropisi «aJMiHICTpaTUBHA CKapra» He MO)Ke OyTH OCMHCJIEHa
Juuie 4epe3 OHOOIYHE po3yMiHHs ii mpaBoBoi npupoau. Came num
MOSICHIOIOTHCS HAasIBHI B JTepaTypi po30KHOCTI B MiAX0JaX IO BU3HAUYCHHSI
MOHATTSI aJMIiHICTPaTUBHOI CKapru. Tomy, 3a MPaBOBOI MPHUPOJIOIO,
aJIMIHICTPAaTHBHY CKapry BapTO PO3MIIAATH SIK IHCTPYMEHT 3BEpHEHHS 10
cy0’exTiB myOmiyHOI ajaMiHiCcTpalii, a TakoX SK IHCTPYMEHT 3aXHUCTy
iHTepeciB MpPHBAaTHOI 0OcoOM y cdepi MyONiYHOro aaMIiHICTpYBaHHS.
JociikeHHs] 3a3Ha4€HUX acCHeKTiB J03BOJISIE BKJIIOYUTH SIK HOPMAaTUBHY
(cy0’exTuBHE Ta 00 €KTHBHE IIPaBO), TaK i JMHAMIYHY (IPaBOBi BIIHOCHHH i
MPaBO3aCTOCYBAHHSI) CTOPOHU 3a0€3MeUeHHs IHTepPECiB MPUBATHOI 0COOH Bi
HenpaBOMipHo'l' (HeHaNexXHOI)  JSUTBHOCTI cy6’€KTiB ny6nquo'1'
anminicrpanii. CTifl TakoX 3a3HAYMTH, IO TakKi MiIXOXM IO PO3YMiHHSA
a/IMIHICTPATHBHOI CKaprd MOXXYTh OyTH BHKOPHCTaHI i K METOJOJIOTiYHa
OCHOBa JuIA 1ii TOJANBIIOTO BHBYEHHA, a TaKOXX IPH OIiHEHi
MPaBO3aCTOCOBHOI ITPAaKTHKH B 1ii cdepi.
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Horo crarri 6 «Kono¢inenuinHicte». 3okpema, y 4. 1 naHoi crarTi
BITYM3HAHMI 3aKOHOJABEIb C(OPMYIIOBaB MO CyTi BiIacHe OadeHHS
npe3ymmmii koH}igeHIiiHOCTI Memiamil: «MemiaTop Ta IHINI YYaCHUKHU
Megiallii, a TaKoX cy0’€eKT, mo 3abe3redye IpOBEICHHS Meiallii, He MaloTh
npaBa pO3roJIONIYBaTH KOHQIAeHLilHY iHQOpMalifo, SKIIO iHIIE He
BCTAHOBJICHO 3aKOHOM a00 SKIIO BCi CTOPOHM Mefiamii He JOMOBWIHCH y
nHCHMOBIH opMi mpo iHme» [1].

ITicns 3akoHOAABYOTO (OPMYIIOBAHHS TIPE3yMITIii KOH(IICHIIIHOCTI
[MapnamenT VYkpaiHM yTOYHHMB 3aKOHOJABUMH OOCAT Ta 3MICT TEpMiHY
Kougpioenuyinna ingpopmauia: « s mineit nporo 3aKoHy, — HiIKPECITUB BiH,
— KOH(}IIEHIIIIHOIO iH(pOPMAIIi€I0 BBAXKAETHCS BCA iH(pOpMAaIlis, sKa cTaia
BiJJOMA IIiJl 9ac MiArOTOBKH J0 Meiallil Ta IpoBEeIeHHS Memiallii, 30KpemMa
NpO IPOIO3UIII0 Ta TOTOBHICTH CTOPIH KOHQIIKTY (Cropy) M0 ydacTi B
Memiartii, pakTu Ta 00CTaBUHH, BUCIIOBIICHI CyIKCHHS Ta MPOTIO3HUIIi1 CTOPiH
Memiaiii IM0J0 BpEryNoBaHHS KOHQIIKTY (cmopy), 3MICT yromud 3a
pesympratamu  iHpopmamii» [1]. BiH icTOTHO Bimpi3HAETBCA Bifn
3arajJbHONPHUHAHATOTO B YKpaiHCBKIi MOBI  pO3yMiHHS  TEpMiHYy
KoH(]ineHiTHa iH(pOpMAIIis THM, IO HE BU3HAYAE IPABOBOI MPHHAICKHOCTI
Ta Tl mpaBoBOro pexumy KoHpigeHuiiHoi iHpopmanii, Ha BiAMIHY BifJ
3araJbHONIPUUHATOTO B YKpAalHCBKIH MOBI PO3YMIHHA KOH(IICHIIHHOCTI
iHpopMalii, YMM CYTTEBO MOCIAOIIOE MOXKIMBOCTI I Cy/ZI0BOTO 3aXHUCTy B
pasi moTpeou.

e ixme, mupie y nopiBHsAHHI i3 3akoHoM Ykpainu «IIpo Meniariiro»
BHU3HAYCHHS KOH(iAeHiTHOT iHpopMarii MicTuThes y 3akoHi Ykpainu «IIpo
iHpopMarito». 30KpemMa, y HbOMY 3a3HAYAETHCS, IO «KOH)IICHIIHHOI €
iHpopMmauis npo ¢izuuHy ocoly, a Takox iHdopmalis, AOCTyN OO SKOT
0o0MexxeHO (i3UIHOI0 a00 IOPHIMYHOI0 0C0000, KpiM CyO’€KTiB BIaIHUX
noBHOBakeHb. KoHpineHiitHa inpopmariis, — BiIIOBIIHO /10 1IbOTO 3aKOHY,
— MOXE TOMIAPIOBATHCS 3a OakaHHAM (3TOJI0F0) BiAMOBIAHOI ocodu y
BU3HAYCHOMY HEIO TIOPSAKY BIAMOBIIHO JI0 mepe0aueHHX YMOB, a TAKOXK B
IHIIMX BUIAJKaX, BU3HAYCHUX 3aKoHOM» [2].

OOu 1B BUIIE3a3HAUEH] FOPUIMYHI HOPMH LIO/I0 PETYIIOBAHHS BiJIHOCHH
KOH(]imeHIIHOCTI iHpOpMamii MarOTh HKEPEIOM CBOTO MOXOKEHHSI
3akoHn YKpaiHM 1 Ha TEpIIUH IMOINIA] MOXE CKIACTHCS BPAKEHHS IO
HasBHICTH KOHKYPEHIII1 (KOMNi31HHOCTI) TBOX PIBHO3SHAYHHX 32 IOPHIUIHOIO
CUJIOK0 HOPM II[OJI0 PETYJIIOBaHHS IMEBHOIO BHIY CYCHIIBHUX BiJHOCHH.
OnHak TOTIMOJICHWH aHami3 3acBiJuye NpPOTWIC)KHE: IOPUIUYHA HOpMa
1010 PETYJIOBaHHA BiTHOCHH KOH(iAEHIIITHOCTI iH(pOpMAILii, 10 MiCTHTBCS
y 3akoni Ykpainu «[Ipo mMenianito», € crenialbHOI0 HOPMOIO TpaBa i came
BOHA  TIOBMHHA  3aCTOCYBaTHCSl  IOJO  PEryJIIOBaHHS  BiJIHOCHH
KoH(ineHIIHHOCTI Meniamii. Y napyrid dactmHi cT. 6 1boro 3akoHy
BITYM3HSHUI 3aKOHO/IABEIlb BPETYJILOBYE 1€ OJJUH HA3BUUAWHO BaXKITUBUN
0iK 3aKOHOJIAaBYOTO MPUHITUITY KOH(IIEHIIHHOCTI Meiaii — ii BHyTpIilIHINA
3MICT 3 TOUKH 30py CTOpiH Mefiamii. Y 1ipoMy 3aK0Hi, 30KpeMa, HAETHCS PO
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HACTYITHE: «SKIIO MEAiaTop OTpUMaB BiJ OJHIET i3 CTOpPIH KOH]IIEHUINHHY
iHpopMmamito, BiH MOXX€ PO3KPUTH TakKy iHpopMamio iHOIH CcTopoHi
(cTopoHaM) JHIIIe 3a 3rOOK CTOPOHH, KA Hajaana Taky iHdopmariiro» [1].
He nuBnsuunce Ha Te, 0 3 TOUKH 30py MeAiaTopa BiIAKPUTTS iHIIIA CTOPOHI
uiei  iHdopmamii Moke HacmpaBIl CYTTEBO CIPHATH  BHPILIEHHIO
BiNOBiTHOTO KOHQIIKTY (Cropy) caMme y cocid memiariii Horo CTOpiH.

VY niteparypi MOXKHa 3yCTpITH M iHII MiAXOAW N0 aHAJTI3y CTPYKTypH
npuHIUIy KoHGigennitHocTi. o npukmany, O.C.MoxaiikiHa 3a3Hadae, Mo
«KOH(QIICHIIHHICTE y Mefialii Moke OYTH MPOLEAYPHOI Ta MPEIMETHOO
(3microBHOMO)» [3, c¢. 56]. Ilix mporenypHOO KOH(DIMEHIIHHICTIO BOHA
MPONOHYE PO3YyMITH HEPO3TOJIONMICHHS yCiMa ydYaCHHKaMH MeJiarlil
iHpopmanii momo iX ydacti B Memiarii. IIpn npoMy BOHa BHCIIOBIIOE, Ha
HaIlly TYMKY, XHOHE TBEp/DKCHHS, IO MEXi Takol «KOH(]IIEHIHHOCTI
BH3HAYAIOTHCS 0E3MOCepeHhO BCiMa YYacCHHUKAMH Mefiaimii — MeaiaTopoM
CHUIbHI 31 CTOPOHAMH Ta IHIIUMH yYacHUKaMH (EKCIepTaMu, aJ[BOKaTaMHu,
MpeACTABHUKAMHU, TOMIYHUKAMU, poandamMu Ta iH.)» [3, €. 56]. [IpeamerHa
KoH(pineHuiiHicth, Ha aymky O.C. MoxaiikiHoi, «mnomsirae y
HEpO3TOJIOIICHHI MEAiaTOpOM, CTOPOHAaMH Ta IHIIMMH y4YacHHKAMHU
MeniamiiHoro mpouecy iHdopmanii, sfka crama BiIOMOIO Wi Yac
neperoBopis» [3, €. 57].

Sk pe30HHO 3a3HAYMB BITYM3HSHUIN 3aKOHOMAABEIh Y 4. 3 CT. 6 3aKOoHY
Vkpainm  «[Ipo  Memiamiro», BHMOra — JOTPHMaHHA  IPUHIUITY
koH(ineHuiiHOCTI iH(OpManii Npo Mezialilo MOIIMPIOETBECS HA YCIiX
«YYacHHUKIB Memialii, a TakoXX Ha cy0’€KkTa, M0 3a0e3medye MpOBEACHHSI
memiamii» [1]. PasoM 3 TuM citij1 3a3HAYKTH, 1[0 TOJIOBHUM BUTOJOHAOYBaueM
i€l mpe3yMIiii € BCe TaKU CTOPOHH Memiallii, a TOMy BOHHM HACIPaBIi
MTOBHHHI MaTH peaybHi MOXIIMBOCTI BIUTMBATH HA MEXIi Ta OOCST IPe3yMITIil
koH(ineHuiiHOCTI iHGopMalii. B 1bOMy HepekoHye sK TeleoNorivyHe i
cUCTeMHe TilyMaueHHs 3akoHy Ykpainu «IIpo Mexiariro», Tak i BlacHe CEHC
Meniamii, i mnapagurmanbHa Martpuusd. Ha meil  acnekt NpUHLUITY
KOH(QINEHIIIITHOCTI Memiamii mIe paHimie pe30HHO 3BEpHyJa YyBary
aBTOpUTETHHH BiTuM3HsHMI (axiBeup 3 meniauii H.A. Masapaki. Bona,
30KpeMa, 3a3Hayae, 10 y CTOpiH Memiamii Moxke 3’sBHTHCS MmoTpeda
IPUTATHYTH 0 BIAMOBIATBHOCTI MemiaTopa 3a He3ale)KHE BHKOHAHHS
(amMm. — P.I". i IL.I1.) cBOiX 00OB’SI3KiB U¥ IPUBECTH Y BUKOHAHHS MEialliifHy
yroiy, MAOBECTH HEAIWCHICTH MeialifiHOT yroam dYepe3 MOpPYIICHH:
NpUHOMIIB Menianii B i mpomeci (Hampukiax, MOBECTH NPUMYCOBE
YKIIaIeHHsI yroau Toimo)» [4, ¢. 31].

BiTun3HsAHMI 3aKOHOAABEIb BPaxyBaB MOKJIMBICTH TaKOTO PO3BUTKY
noii y memiamii i y 4. 4 ¢T. 6 3akony Ykpainu «IIpo meniallito» HallOBHUB
HOPMAaTHBHHUH 3MiCT TPHHIAITY KOH(IAEHIIHHOCTI Menianii HaCTyIHUM
MOJIOKEHHAM: «Y pa3i Ipea’siBICHHS CTOPOHOK Meialil BHMOT 10
MejiaTopa IIOA0 HEBHKOHAHHS YW HEHAJIEKHOTO BUKOHAHHS HUM YMOB
JIOTOBOPY TIPO TIPOBEACHHS Meiallii MeaiaTop 3BIIbHIETHCS Bil 000B 3Ky
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30eperxeHHs KOH(1AeHIIHHOT iHpopMallii B Mexax, HEOOX1THUX AJIs 3aXUCTY
fioro mpas Ta iHTEpeciB. Y TakoMy pasi Cy/, iHIIi OpraHu 9u IOCcaIoBi ocodw,
— HaeThbes y BUIe3a3Ha4eHOMY 3aKOHI, — sIKi pO3IIISAAal0Th BUMOTH CTOPOHH
Memiamii 1o mMemiatopa abo SIKMM CTajo BiIOMO PO Tpen’ sIBICHHS TaKhX
BUMOT, 3000B’si3aHi BXKUTH 3aXOMAIB IUII YHEMOJMJIMBJICHHS JOCTYITy
CTOPOHHIX 0¢i6 10 KoHGixeHIiitHOI iHpopMartii Ta ii posromorments» [1].

Y 4. 5 ct. 6 3akony Ykpaiau «[Ipo meniaifiro» BUKJIaACHO IIE OJUH
BaXITUBUI acleKT NpUHIMITY KoH(pimeHmiiHOCTI Memiamii: «Memniatop He
MoOXe OyTH JONMMTaHWH SIK CBIIOK Y cripaBi (IpoBaKeHHI ) mozao indopmarii,
sgKa cTaja WOMy BiZoMa IIiJ Yac MiATOTOBKU JO Mefiamii Ta NMpOBEACHHS
memianii» [1]. Lle BHHATKOBOiI Bard CBITOIJIAJHE Ta METOJOJIOTIUHE
TIOJIOXKCHHS MO’KHA BiHECTH JO YHCJa HAWBaroMmimmX apryMeHTiB, 3a
JIOTIOMOTOI0 SIKUX HaMd OyJi0 BHUCJIOBJIEHO BHILIE Te3y IIPO Te, IO
KOH(iIEHIIHICT, Mexialii — e He MPOCTO OAWH i3 ii 3aKOHONABYHX
NPUHLMIIB, a JifiCHA MPE3yMIILid, sKa napajiurMaibHO PO3pi3HAE JiepKaBHE
CYIOYMHCTBO 1 aibTepHATHBHY HoMy Memiamifo. Bmumie3asnaueHe
3aKOHO/IaBU€ MOJIOKEHHS HAJISKHUTH J0 3aralibHOBU3HAHUX Y CBIiTI LIIHHOCTEH
Mmeniamii i nepecmz{ye METy B TEpIly 4Yepry Ta TOTOBHHM HHHOM
3a0e3ne4eHHs iHTepeciB CTOle Meiarii.

Pazom 3 TuM He Oymb-sKa mis a0 BUMHOK CTOPOHH MeJiallii, 3 IepIIoro
HOTJIITY IIUJIKOM palioHaNbHI Ta JOIMyCTUMIi, MOXYTh BHSBUTHCS TaKUMU B
niiicaocti. Ha cpaBai gyHmamMeHTanbHy TyMKY y 3B S3KY 3 UM 3BEpPHYB
CBOTO 4acCy yBary OJIHU 3 aBTOPHTETHHUX 3apyODKHUX JOCHIJHHUKIB Memiarii
J.Cnencep. Ha ocHoBi BuBYeHHs nocBimy Memiamii y CILA, B iHmmx
PO3BUHYTHX KpaiHax CBITY BiH 3a3Ha4MB, IO LIJIKOM HMOBIPHO, III0 CTOPOHA
YM CTOPOHHM Meqialii, KOPUCTYIOYHCh IPUHIMIOM (IPE3yMIILIE0)
KOH(IIEHIIIITHOCTI, MOXYTh BUKOPHUCTATH MiJ Yac MPOIEIypH Memiarmii y
SKOCTI HIOUTO apryMeHTy (JJ0Ka3zy) Ha CBOIO KOPHUCTh MeBHHU (axT, sKui
HACTIpaBdi TMEpeciigye BHUKIIOYHO IHIIy MeTy — 3poOuTH Horo
HEJIONMYCTUMHUM IIiJI 4ac MOJJIMBOIO CYZOBOTO PO3IJISLY BiJIIOBIIHOTO
koH(umikTy (criopy) [5, p. 314]. O4eBuaHo, Taka npodiaeMa yxe mocraia sk
pealibHa y CYCHIbCTBI, J€ Mediallii cTajga MAacOBOK CYCHUIbHOIO
npakTukoro. OOpa3HO KaKyd4W, 3aBTpa-TiCIA3aBTpa BOHA MOXKE CTaTH
peasnbHIcTIO 1 B YKpaiHi. A TOMY 3HOBY K TaKH JlaHa JiujieMa 3aciyroBye Ha
il IpyHTOBHUIA JOKTPHHAIEHUH aHAI3.

OTxe, SIK Y Kparuli BOAH BiT0OpakaeThes 0araTionicTh i HEBUYEPITHICTD
MOpsI, TaK 1 y 3aKOHOJaBYOMY TPHHIHI KOH(1IeHIIHHOCTI Meiallii cloBHa
BTiJIeHa 11 cymepewinBa, SIK 1 cama JIOJWHA, aHTPOIOCOIIOKYIbTypHA
TPUPOIA. be3 apmexBaTHOro pO3yMiHHA NpPUHOMIY KOH(]igeHIIHOCTI
Meianii HEeMOXKJIMBO TPaBUIIBHO MOSICHUTH il mpUpozy. 3 iHmoro 00Ky, came
OCMHCIICHHS  IIPHBATHO-NPABOBOT  MPUPOIH Meniamii € CBITOIVISIAHUM 1
METOJIOJIOTIYHUM KJIFOYEM JI0 JOCTOBIPHOTO CIPHHHSTTS 1 MOSICHEHHS 11
NpUHOMITY Olmbime Toro — mpesymmuii koHdineHuidnocti. [TpuHIMD
(mpe3ymritist) KoHGbIASHITIHHOCTI Meialii € OHUM 3 KITIOYOBHUX MPUHITUITIB
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LBOr0 MeTOAy BupimleHHs KoHQUIKTIB (cropiB). Came BiH 3a0e3nedye
BHCOKY pe3yJbTaTUBHICTh Memialii, Ii KOHKYpeHTO3AaTHICTh Cepel 1HIIIX
IBTEPHATHBHUX METOIB BUPIIIEHHS KOH(IIIKTIB (CHOPIB).
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[Ipobnemu perymoBanHs KpunToBamoT [4; 14] B VkpaiHi akTUBHO
PO3IJISIAI0TECS 3aKOHOJABISIMU Ha MPOTS3i OCTaHHIX YOTHPHOX POKiB [3].
I[MepioueproBe BIOPsAKYBaHH Ta Kiacudikawis kpuntoBairoT aae [12; 13],
SIK MiHIMYM, 3MOTY HOAAIBIIOTO iX YCHIIIHOTO PErjJaMeHTYBaHHS y IHIIMX
CEKTOpaXx JAepKaBHOIO ynpasiiHHs [11].

186



BepxoBHa Pama Ykpainn mpwuitasuia 17.02.2022 poky 3akoH YKpaiHu
«IIpo BipryansHi aktuBm» Ne 2074-1X (Hamani — 3akon 2074) [5; 6]. Skwuii
O0yB 15.03.2022 poxy mianucanuii IIpesmmentom VkpaiHu, micis
BPaxOBAaHUX 3MiH, 3TiJHO WOTO paHiIle IMOJaHUX MPOMO3WMid. 3rigHo . 1
Pozginy VI «IlpukiHieBi Ta nepexigHi monokeHHs» 3akony 2074, caM 3aK0H
HaOepe YMHHOCTI: a). 3 AHA HAOpaHHA YMHHOCTI 3aKOHY YKpaiHH Tpo
BHeCeHHs 3MiH 70 [logaTkoBOro Kojekcy YKpaiHu, IIOIO OCOOIUBOCTEH
OIOJIATKYBaHHs ONepaliil 3 BIpTyaIbHUMH aKTUBaMH; 0). BIPOBAJKEHHS
Jlep:kaBHOTO peecTpy NOCTAYaIBHHKIB IOCIYT, OB S3aHUX 3 000pPOTOM
BIpTyaJlbHUX aKTHUBIB, IPO IO JOJATKOBO 3a3HaueHo y 1. 2 Poszaimy VI
IpukiHmeBi Ta TepexigHi MOJOXKCHHS, SK OOMEXKEHHS B MOMJIMBOCTI
3aCTOCYBaHHS CaHKIiH mnepenbadeHux crarreio 23 3akony 2074. s
BuKOHaHHA mpumuciB 1.1 Po3gimy VI 3akony 2074 Ta 3 MeTOI0 BBEACHHS
fioro B nito, Bepxosra Pama VYkpaiam 13.03.2022 poxy 3apeecTpyBaia
3akoHompoekT Ne 7150 «IIpo BHeceHHs 3MiH g0 IlogaTkoBOTO KOAEKCY
VYKpaiHu [IOAO OINOJATKYBAaHHS OIEpaliii 3 BIpTyalbHUMH aKTHBAMI)
(mamani — 3akoHOMpoekT 7150).

Ha mowatox 2023 poky 3akonompoekt 7150 He OyB mnpuidHSATHI
[MapnamenTom Ykpainu, a BigmoBigHo i 3akoH 2074 He HaOpaB 3aKOHHOT
cuin. Y ToH yac €BpONenchKi PeryisiTopy IpoJOBKYBaIH BIOCKOHAIIOBATH
3aKOHO/IaBCTBA I[0JI0 BIPTYaJIbHUX aKTHBI.

€BpOMEiChKI  PeryasTopu BIEpIIC 3rajajd Mpo  HEOOXiTHICTh
peryIoBaHHs PHHKIB KpUNTO-akTHBIB (Hamam — Markets in Crypto-Assets
Regulation a6o MiCA) Hezabapom micisi Toro, sik Facebook 3amyctus
cteiibonkoid Libra. Minictp ¢dinancis @panmii 3asBUB Yepe3 KiJlbKa XBIIIIMH
TICIIS 3aIlyCKy MPOEKTY, o Libra HikoM He cTaHe CyBEepEHHOIO BAIIOTOXO i
notpedyBaTUMe HaJIIfHOTO 3aXUCTY IpaB crokuBadiB. bankpyrcrea FTX,
Terra i Celsius Network mocwwnu pinnyvicts Buagu. €Bpona BU3HAYWIIA, IO
ICHyIO0Y€E 3aKOHOJIAaBCTBO HE MOXe OyTH 3aCTOCOBAaHE IO OIBIIOCTI KPUIITO-
AKTUBIB Ta 1X MOCTaYaJbHUKIB. ToMy OyJO CTBOPEHO HOBE, SIKE PEryIIIO€
KPHUITY Ta IiSUTBHICTH KPHIITO-KOMITaHiit [7].

5 xoBtHS 2022 pOKy 3aKoHOJaBLi E€BPOCOIO3y CXBAIIINM TEKCT
3akoHonpoekTy Markets in Crypto Assets Regulation (MiCA) [8], sikuii
CTaHe OCHOBOIO JIJIsl PETYJIFOBaHHS KPUNTOBATIOT y €Bponeiicbkoro Coro3y.
A Bxe 10 >xoBTHs wieHn KomiTeTy 3 eKOHOMIYHHX Ta BAJIOTHHX NUTAaHb
€BpPONENHCHKOTO MapJIaMeHTy YXBalWIN 3aKOHOIPOEKT MPO PETYJIFOBAHHA
KPUIITOBAIIOT, TAaKUM YHMHOM ImiaTrpuMmaBmu pernameHT MICA Ta Bci
BIiAIIOBIIHI TTOJIOKEHHS.

3a cnoBamu npencraBHuKiB Komitery €Bpocotosy, iHiniarnsa MiCA 3moxe
BIUIMHYTH Ha 3J1aTHICTh yYacHHKIB PHHKY JMBEpcH(iKyBaTh cBii OizHec 3a
paxyHOK pO3poOKM cCTpaTerii KpPUNTO-aKTWBIB, a TakKOXX Ha 3Ai0HOCTI
TIJIBHUIIYBAaTH JOBIpy mepex OaHKaMH Ta MPOIOHYBATH KPHUITO-KOMIAHIsM
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€IMHY JiNeH3iro st podotu B €C. el persaMeHT 3auImIocs JINIIE YXBaTHTH
€BpOIEHCHKOMY TapIaMEHTy 0 KiHIII Micsitid >koBTHA 2022 pOKy, MICIIs 4OTo
BiH Ha0y/Ie YMHHOCTI MICIIst CIUTUBY TepMiHy 18 micsmis [15].

Opnak, Ha mouatky 2023 poky €BpomeichkHi MapilaMeHT IEePeHic
PO3TIISII peTIIaMeHTy PETYIIOBaHHA KPUIITOBATIOT Ha Teputopii €C, Bimomuit
sk MiCA, Ha xBiTeHp 2023 poky. 3a iHpopMami€eo mpecH, Iepexiagadi He
BcTHraloTh onpamtoBatd 400 CTOpiHOK JOKyMeHTa JUId IepeKiamy
24 odiuiiHuMKu  MoBaMH  KpaiH-wieHiB  Omoky [1]. Pawmime Bxke
aHOHCYBaJIOCSA, WIO0 E€BPOINEHCHKUI NaplaMeHT Ma€ IUIaHW IIPOBECTH
rosnocyBanHs mono MiCA y xBithi 2023 poky.

20.04.2023 poxy €BponapiaamenT npuitHiB MiCA, sk 3arajbHi npaBHuia
€C ans HarmsAny, 3aXUCTy IIpaB CIIOKMBAYiB Ta EKOJOTIYHMX TapaHTii
KPHIITOAKTHBIB, BKIIOYal0UM KpunToBamoTH. MiCA  oxoruoBaTume
KPHUIITOAKTHBH, $KI HE PpETYJIOIOThCS UYHUHHUM 3aKOHOJABCTBOM IIPO
¢inancoBi mocayru. KiirouoBi NONOKEHHS U THX, XTO BUITyCKA€ Ta TOPIye
KPHIITOAKTHBAMH (BKJIIOYaIOUX TOKCHH 3 IOCHIAHHIMH Ha aKTHBHU Ta TOKCHN
SIIEKTPOHHHUX TpOIIeii), OXOIUTIOIOTH MPO30PICTh, PO3KPHUTTS iH(OpMAIIii,
aBTOpHM3alil0 Ta HArisaA 3a TpaH3akmismu. CrnoxwBadi OymyTh Kpamie
noiH(pOPMOBaHI MPO PHU3MKH, BUTPATH Ta BUTPATH, MOB’s3aHI 3 IXHBOIO
nisutbHIiCTIO. KpiM TOro, HOBa 3akOHOAaBYa 0a3a COPUATHME LITICHOCTI Ta
(iHaHCOBIl CTaOUIBHOCTI PUHKY ULUIIXOM pEryJIOBaHHS ITyOniYHHX
MPOMO3MLIH KPUNTOAKTUBIB. Y3romkeHnuii tekct MiCA Bkiovae 3axonu
NPOTH MAaHIIyJIOBaHHS PUHKOM Ta 3aroOiraHHs BIJIMUBAHHIO TPOIIEH,
(hiHAHCYBAHHIO TEPOPU3MY Ta IHIIMM 3ITOYMHHUM AisMm [9].

Micns yxBanenHs Permamenr MiCA € 00O0B’S3KOBHM Y KOXHIH 3
27 xpain-uneHniB €C. Permament HaOyae 4WHHOCTI micis 18-micsgHOTO
nepexigHoro nepioxay [7].

28.02.2022 poky YkpaiHa nojana 3asBKy Ha YJIEHCTBO Y €BpOINEHCHEKOMY
coro3i. Y cBow uyepry Pama €spomelicekoro coroszy 07.03.2022 poky
3BEepHYyJIacs 10 €BpOINEHChKOI KOMICIi 3 MPOXaHHSAM HAJAaTH CBiii BUCHOBOK
o 3asBui Bin Ykpainu. I Bxe 17 yepBus 2022 poky €Bporneiicbka KOMicis
ONPWJIIOJIHUJIA CBI BHCHOBOK, Yy SKOMY pPEKOMEHJAyBaja BU3HATH
€BPOICHCHKY MEPCIIEKTUBY YKpaiHi Ta HAJAaTH CTATyC KaHIUIATa Ha BCTYII
10 eBporneiicbkol cninbHOTH. 23 uepBHs 2022 poky nigepu €BponenchKoro
coro3y y bprocceni cxBamwim pekoMeHaallii €Bporneichbkoi KoMicii, o0
HaJaHHA YKpaiHi cTaTycy KaHHuAaTa Ha BCTYN B €Bponeiichkuii coro3 [10].

VYkpaiHa ska HaOpaja craryc KaHaujara Ha wieHcTBO B €C, IOBHHHA
BITYM3HIHI HOPMH 3aKOHOJIABCTBA, 30KpeMa 1 I0J0 BipTyalbHHX aKTHBIB,
aJanTyBaTH [0 €BPONEHCHKUX CTaHIapTiB [2], y KOHTEKCTI HaIIoro
JOCTIDKeHHSI, y TepIly Yepry Le crocyeThes aaantauii Permamenty MiCA
y 3akoH Ykpainu «IIpo BipTyanabHI aKTHBHY.
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3aKOHOJABCTBOM €Bporeiickkoro Coio3y OTpuMaiH 3akpiluieHHS B
HAIllOHATFHOMY 3aKOHOJABCTBI 3 1996 p., mo moB’sA3aHO 3 YKIATaHHAM
TumuacoBoi yromu Mixk YkpaiHoto Ta €Bporneiicbkumu CriBTOBaprCTBaMHU
PO TOPTIBIIO Ta TOPTOBENbHE CHiBPOOITHUITBO. AHAIOTIYHI 3acagu
rapMoOHi3alii yKpaiHChKOTO 3aKOHOJABCTBA OTPUMAIIH ITOJANBITY (iKCAIifo 1
B Yromi mpo TMapTHEPCTBO 1 CHIBpOOITHHHOTBO MK YKpaiHOWO 1
€pponeiicbkumu  CriiBTOBapucTBaMH  Ta  iX  JepKaBaMHU-WICHaAMHU
Ne 237/94-BP Bin 10 mucromama 1994 p. [3]. Lli BuMoru BiAMOBiNAIOTH
B3ATUM  YKpaiHOIO  3000B’s3aHHSM  TPUBECTH  3aKOHOAABCTBO Yy
BiIMOBiAHICT, 10 KomeHrareHchkux KpurepiiB, cxpaieHux Ha CawmiTi
€Bporeiicekoi Pamu B 1993 p. [4], BIANOBIAHO 10 SKUX HEOOXIIHO HE TITBKU
rapMoHi3yBaTy (IIUIIXOM aJianTaii) HOpMHU 3aKOHOJJaBCTBa, a i chopMyBaTu
CHUTBHI TPUHIIUIY, IIHHOCTI 1 IPaBOBY KyJIbTYpPY. 3aBIaHHS TapMOHi3aIil
3aKOHOZIABCTBA YKpAiHM i3 3aKOHOAABCTBOM EBpormeiickkoro Coro3y Oyio
3a3HAYEHO OJHWUM 3 OCHOBHMX 3aBIaHb TPEThOTO €Taly ajanTamii,
Bu3HaueHoro [locranoBoro KaGinery MinictpiB Yipainu «IIpo Konmermriro
ajanTamii 3aKOHOJABCTBA YKpaiHM 1O 3aKOHOIABCTBA E€BPONEHCHKOTO
Corozy» Bim 16 cepmas 1999 p. Ne 1496. lo mpiopureTHHX cdep, IO
noTpeOyroTh  3a0€3MEYCHHST  BIMMOBIMHOCTI 3aKOHOJABCTBA  YKpaiHU
3000B’s13aHHSIM, BU3HAYCHUM B «YTO/Ii PO MapTHEPCTBO i CMiBPOOITHULITBO
3 €Bponeiicbkumu  CIiBTOBapUCTBAaMHM Ta iX JepiKaBaMHU-UICHAMN»
HaJie)KaTh: 3aKOHOJABCTBO TIPO MIANPUEMHUIBKY MisIBHICTB, 3aXHCT
KOHKYpEeHIii, 0aHKPYTCTBO, 3aXHCT NPaB IHTEJICKTYaIbHOI BIACHOCTI, MUTHE
PETyIIOBaHHS, TPAHCIIOPT, 3B 30K, CTAaHAAPTH, cepTudikanii. Tomy mocrae
aKTyaJbHE NMUTAHHS 100 PO3POOJIEHHS Ta 3aKpiIUICHHS B 3aKOHOAABCTBI
VYkpalHu HU3KY BaKJIMBHX NPUHIMIIB FOPUIAYHOI BiAMIOBIAAIBHOCTI, IO
MEepIIOYEPTOBO CTOCYIOThCS MPABOBOTO PETYJIOBAHHS O3HA4YeHUX cdep, a
TaKOX 3a0e3NeuyloTh JOTPUMAaHHS BCTAaHOBJICHHWX IpaBWJ, HpOLERyp Ta
MOPSAKIB JUIA BCiX CyO’€KTIiB BIINOBITHUX IPAaBOBITHOCHH Ha 3acamax
PIBHOCTI, CHOpaBeUIMBOCTI, 3a0e3MeYeHHs NpaB 1 CBOOOM JIIOJUHH 1
rpoOMaJITHUHA.

VY cdepi nepernsay mincTaB IOPUAMYHOL BiIOBIIAIBLHOCTI Ta MOPSIKY
NPUTATHEHHS J10 Hel Cy0’ €KTIB NPaBOBIAHOCUH OyJO IMPOBENCHO 3HAYHY
konudikaliiiny poboTy sk B OKpeMHX KpaiHax €Bporneiicbkoro Coro3sy, Tak
1 Ha HaIiOHAIFHOMY piBHi. 3 METOI0 TNPHUBEACHHA Y BiIMOBITHICTH [0
TIOJIO’KEHb 03HAYEHUX PETJIAMEHTIB 1 AMPEKTUB CPOPMOBAHO CHIJIbHI BUMOTH
€Bponeiicbkoro  CriBTOBapucTBa [0 TNPHUTATHEHHA /0 IOPHIAMYIHOT
BiJIMIOBIAIFHOCTI HE TUTPKU MPHBATHUX OCIO, a W JepxaBH, ii MOCaIOBHX
0ci0 3a mMpHUHHATI pilICHHS Ta BYMHEHHI MAISHHSA, BCTAHOBJIEHO MOPSJIOK
BiJIIIKOAYBaHHA INKOAM IOTEPIUIAM 0co0aM (Ha BigMIHY BiJ CIUIATH
mrpady Ha KOPUCTH AepkaBH). PO3BUTOK TOKTpHUHAIBHUX 3acal] iHCTHTYTY
IOpUANYHOI  BiMOBIAATLHOCTI  TakKOXX TIOCIMAE BaXJHWBE Miclle ¥y
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JOCITIDKEHHSAX BITYM3HSAHUX Ta 3apyODKHUX BUCHHUX, MPUCBIUCHUX PI3HUM
acrmekTaM TpaHcopMamii Taxy3eBUX IHCTUTYTIB aaMiHICTpaTWBHOI Ta
KPUMIHAJIbHOI BiNNOBIJAIBFHOCTI, BiIMEXYBAaHHIO TIJCTaB IMBUIBHOI,
OUCHUIUTIHAPHOI,  MaTepianbHOI,  MOpajgbHOI Ta  IHIIMX  BHIIB
BigNOBigaNbHOCTI. [0 3a3HaYEHNX BUAIB IOPUIMYHOI BiIMOBITAIEHOCTI, 110
Oyny pO3BHHYTI Y BITIM3HIHIN Teopii Jep)kaBU Ta MpaBa i rary3eBUX HAyKax,
MPUEAHYIOTBCS ~HOBI  BHJIY  BIAMOBINANBHOCTI —  BiAMOBINANBHOCTI
MOJIITHYHOI, BiMOBINANBHOCTI JCPKABHUX CIYKOOBIIIB, BiIOBITAILHOCTI
OpraHiB JIep>KaBHOT BIa Iy Iepel rpOMaiTHAMH, BiIIOBIJAIbHOCTI 3a IIKOTY,
3anozisHy MaifHoM (y TOMY YMCII JpKepeslaMH IiIBUIEeHOT HeOe3MeKkn), 1o
HAJIC)KHUTh OpTaHaM TP KaBHOT BIIAJIU.

I'apmonizanis 3aKOHOJAaBCTBA VYkpainu 3 3aKOHOJAaBCTBOM
€Bporeiickkoro Coro3y B YacTHHI OCTAaHHIX BHU/IB BiAIOBiZaIBHOCTI
YCKIIJIHEHA BiJCYTHICTIO PO3POOKM O3HAYCHUX MOJIOKEHb Y JOKTPHHI Ta
Bi[ICYTHICTIO HOPMAaTHBHOTO 3aKpIIUIEHHS HEOOXimHOI 0a3M MOpiBHAHHS,
X04Ya OKpEeMi MOJ0KEHHSI OCTAHHIMH POKAMH MOYaJIH MPOHUKATH B CUCTEMY
3aKOHOJABCTBa. TOMy B IIbOMY CErMEHTI Mae BIAOYTHCS 4YacTKOBa
IMIJIEMEHTAIliSl TPUHIIMIIB, MPE3YMIILiH, MOPSIKY MPUTSATHEHHS J0 TaKhUX
BU/IB BIJNOBINAIBHOCTI 3 YypaxyBaHHSIM €BpOIEHCHKUX CTaHAAPTIB,
3aKpIIUICHUX Yy BIJITIOBITHOMY CCKTOPaJbHOMY  3aKOHOJAaBCTBI
€sporneiicekoro Coro3y.

Y KOHTEKCTI rapMoOHi3amii MHPUHIMIIB HECCHHS IOPUIMYHOI BiAImO-
BiJJAJIbHOCTI HEOOXIJTHO HArOJIOCHTH Ha YHEMOXKJIMBIICHHI MPUTATHEHHS 10
OPUINYHOI BIATIOBIAABHOCT] 38 BUMHEHHS OJHOTO 1 TOTO CaMOTrO JisHHS
nBiui (mpuniun «non bis in idemy), mo OyB po3BuHEHME y KpaiHax
KOHTHHEHTAJIBHOI MMPAaBOBOT CHCTEMH Ta 3aKPIIUICHUI Y CYJOBiil MpakTuii
€Bporeiicbkkoro cyay 3 mpaB JmoadHu. Ha BigMmiHy Bil 0O3HaueHOTO
MIPUHIUITY, Y BITYM3HSHINA MOKTPUHI Ta MPaBO3aCTOCOBYIM MPaKTHIl AOCI
30epiraeThCsi MOXKJIMBICTH «IOIBIHHOD» BiINOBIJaNFHOCTI, IIO HAcTae 3a
CKOEHHSI OCO0OI0 TMPABOMOPYIICHHS, HANPUKIAA aaMIHICTPATUBHOTO 1
[UBIUILHOTO JETIKTIB, @ y OKPEMHX BHIIAJAKaX — aaMIHICTPaTHBHOIO
MPaBOIOPYIICHHS (IPOCTYNKY) Ta 3JIOYHHY. AHAJIOTIYHO «IIOJABIHHA»
BIJINIOBIJAJIGHICTh KPUTUYHO OI[IHIOBAJIACS y MPAILX PAITHCHKHX BUCHHX,
30kpeMa nopymenHst cr. 174 Komekcy VYkpaiHu mnpo aamiHiCTpaTHUBHI
MIPABOIOPYIICHHS — MMOPAHCHHS JIFOMMHK BHACIIIOK MOPYIICHHS MPaBHII
BHKOPHCTAHHS BOTHEMAIBHOI 30p0i, BU3HAUCHHX 3TaJaHor0 crarrero [1].
AJDKe € TiACTaBH Il OJHOYACHOTO MPHTATHEHHS IIhOTO Cy0’€KTa 3a
BUMHCHHS MPaBONOpPYIICHHS (TPOCTYNKY) Ta 3nmounHy. OTKe, B mporeci
TapMOHI3allii 3aKOHOJABCTBA YKpaiHH 3 CHCTEMOK) 3aKOHOJABCTBA
€sporneiicbkoro Coro3y BaXJIHMBO BpaXOBYBaTH BUMOTH TMPHHIKITY «NON Dis
in idem» Ta chopmoBaHi 11010 HHOTO TIPABHIIA 3aCTOCYBAHHSL.
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3HauHoi TpaHcdopmarlii MatoTh 3a3HATH 1 MPUHIIUIH BiIMOBITATLHOCTI,
3aKpIIUIEHI y Taly3eBHX IHCTUTYTaX (QyHZaMEHTAIBHHX Taiy3el
BITYM3HSHOTO IpaBa. KOMIUIEKCHHH Neperisa 3MiICTy OCHOBOIOJIOXKHHUX
3acany (IPUHIOMIIB) Ta TOPSIAKY MPHUTATHEHHS OO BiAMOBINAIBHOCTI
BIJINIOBiZla€ MPOTpaMHUM JOKYMEHTaM Ta KOHICIIIiSM Taly3eBHX pedopM,
10 BUKOPHCTOBYIOTBCS K IPAKTHYHI IHCTPYMEHTH  JOCSTHEHHS
«TIOJIMIIEHHSI EKOHOMIYHOTO Ta COLIAJIBHOTO CTAHOBHUINA, 3MII[HEHHS
3aKOHHOCTI Ta TPaBONOPSAAKY, YTBEp/PKEHHS B YKpaiHi NpHHIMIIIB
BEPXOBEHCTBA IIpaBa, CIPaBEIMBOCTI Ta TyMaHI3My, NPIOPUTETY IpaB Ta
cBOOOA JIIOAMHM 1 TrpoMaisHUHA, pPO30YJOBH TIPaBOBOi JEpXaBU i
CTAQHOBIICHHS TPOMAJASHCHKOTO CycminbeTBay [2, c. 3]. CkIagHiCTh BHKO-
HaHHS 03HaYCHOTO 3aBJaHHs 00YMOBJIEHA TUM, L0 MaiKe 3a BAISTh POKIB
He OyIi po3po0IIeHi 1 3aIPOIOHOBaHI IPAKTHIII CYTTEBI TEOPETUIHI 3HAHHS
Ipo KOHIEMIII aJMIHICTPATHBHOTO TIPOCTYTKY, SKi O BiOMOBiZamu
NPOrPaMHUM IIOJIITHYHUM 3aBIaHHAM 1 KOHCTHTYUIHHUM BHMOTaM, ILOZAO
OHOBJICHHS 3aKOHOJABCTBA y HANPSMKY BHU3HAHHS TOJOBHHM OOOB’S3KOM
JIepKaBy 3a0e3MCUSHHS MIPaB i CBOOO/T JIFOAWHU.
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3 dYacy HpOTOJIOMIEHHS HE3aJIe)KHOCTI YKpaiHM y 11 BiZHOCHHAX i3
CyCiTHIMH Jep>kaBaMU TOCTPIM MOCTA€ MUTaHHSI KOPJIOHIB.

B Topii MikHapomHOro TpaBa, ska Oepe CBi MOYATOK i3 3BUYAE€BUX
HaTpaIfoBaHb, PO3PI3HAIOTh CYXOIYTHI, BOXHI Ta TOBITPSHI KOPJOHHU
JepKaBHOT TepHUTOPIT.

CyXoImmyTHI KOPJOHH BCTAHOBIIIOIOTH Ha IIICTaBI JOTOBOPIB MiX
CYCIIHIMHM Jiep)KaBaMM 1, SIK NPAaBWJIO, BHU3HAYAIOTh iX BCTAHOBJICHHS 3
ypaxyBaHHSM pealbHUX OCOOJIMBOCTEH MicCleBOCTI (TOpH, pidukH, 03epa,
60J10Ta TOIIIO).

Slkmio Opatv B TOPIBHSHI 3 Aep)kaBaMu €BPONEWCHKOI CHIIBHOTH TO
JIep’KaBHOTO KOPIIOHY YKpaiHa cepe]] iHIMX KpaiH €Bpomu Iociiae ojHe 3
TepIIMX MicIb. FIOro mpoTsKHICTh CTAHOBUTE GIIM3BKO 7 THCSY KiOMETPIB.

Best teputopist Ykpainu cyniiepHa, TOOTO B IHIIMX KpaiHax HeMae
MaJICHBKHX YKpaiHCBKHX aHKIAaBiB, 13 yCIX CTOpiH OOMEXEHHX Yy>KOO
TEPUTOPIEIO.

JepkaBHI KOPJOHH, TOTOJKCHI 3 CYCIIHIMHU Jep>KaBaMH, BBaXKArOTh
MDKHapOHO BU3HAHUMHU Ta MIXKHapOJHO BCTAHOBJICHUMH.

BcraHoBIeHNME BBaXXAIOTh KOPAOHH, SIKIIIO BOHM JIETIMITOBaHI (JIiHIIO iX
MIPOXOJKEHHSI TO3HAYECHO Ha BEIMKOMACITaOHUX TomorpadivHuX KapTax Ta
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OTIFICAHO) 1 IeMapKOBaHi (JTHIIO X MMPOXOKEHHS IMO3HAYCHO Ha MiCIIEBOCTI,
OMHCaHO B TPOTOKOJIAX IMPO AEMapKallifo KOpPAOHY Ta BimoOpakeHO Ha
BeNMKOMacITaOHill Tomorpadiuniii kapTi). 3 Mi>KHapOIHO-TIPABOBOI TOYKH
30py [JemiMiTamiiHi Ta JaeMapKaliifHi KapTH MaroTh yci HeoOXimHi
BJIACTHUBOCTI TOTOBIPHOTO JOKYMEHTA: a) sIKi B rpadiduniii popmi QikcyoTh
yroay MiXK CTOpPOHAMH IIOJI0O BCTAHOBIECHHS IEPKABHOTO KOPIOHY; 0) ix
MIAMKCYIOTh TOJIOBH JIeJIerallii, a 3roJIoM — 3aTBEP/KYIOTh Ha BIATIOBITHOMY
JIep>)KaBHOMY YPSJJOBOMY DiBHi.

VYkpaiHa 3 mepiioro JHsA HE3aJIC)KHOCTI B CBOTM MIXHAPOIHIM MOJITHIII
KEpy€eTbCs TPHHIMIIOM HENOpYHIHOCTI KopaoHiB. lled mnpuHIMn He
3arepeyyoTh i CyCiliHI AeprKaBH, 1[0 MalOTh CIIJIBHUI KOP/IOH 13 YKpaiHolo,
ne 3okpema Ilombma, Pymynis, CnoBauumHa, YropumHa, binopycs.
Momnnoga. [IpoTe i 3a TAKHX CIIPUATIMBHX 0OCTABHUH YTBEPKECHHS KOPIOHIB
HOBOI JIepkaBH, BIATIOBITHO 10 CyYaCHUX BUMOT MIKHAPOZHOTO i, 30KpeMa,
MDKHapOIHOTO MOPCHKOTO IIPaBa, BUSBWIIOCS CKIIAJHHUM 1 HE Ci€ MIHYyTHUM
MPOLIECOM.

Y Mincekiit Yromi momo yrBopeHHs CrHiBapyxHICTh HesamexxHHX
JeprxaB Oyo 3aKkpimieHe MONOXKSHHS PO B3a€EMHE BU3HAHHS 1 MTOBAXKAHHS
TepUTOpiaibHOT ~ LUTICHOCTI  KpaiH-ywacHuups  CHiBapyXHOCTi  Ta
HEJI0TOPKaHOCTI 1X KopzoHiB. [To npoMy nutanHO y 3as8i BepxoBHoi Panu
VYxpainu Bix 20 rpyans 1991 poky 3 mpuBony 3armoueHHs Yroau CHJL
3a3Havyaocs, 10 KOPAOH MK YKpaiHOw — 3 omHOro 0oky, Ta Pociero i
binopyccto — 3 iHmIOro, € JepKaBHUM KOPJOHOM YKpaiHu, SIKUil €
HeoTopkaHuM. JIiHisT HOro NpOXokeHHs BH3HadeHa J[oroBopoM Mix
VYkpainoro i Pociero 1990 poky nuIraeThcsi HE3MIHHOIO HE3AJIEKHO BiJI TOTO,
4n € YKpaiHa cTopoHOro Yromu, 9d Hi. [IpoTte pociiickka cTropoHa, 30KpeMa
B 0coOHM, Ha TOH 4Yac Ti1aBa MiHICTEpCTBa 3aKOpJOHHUX cCIIpaB pocii, €.
[TpumaxoBa, 3asBuIIa, IO KOPAOHU AEPKaB, SKi yTBOPHIIUCH IICIS po3Nany
cpcp He (BIKCYIOTBCS 1 He TapaHTYIOThCS [ eTbCIHCHKIMMH JIOMOBIICHOCTSIMU.

Ha nanwmii yac mpakTuuHa peanizallisi 3aBJaHb LIOJO OOJAIITYBaHHS
KOD/JIOHIB JepkaBU YKpaiHa, 3 MO3MINI HAIiOHAJHHOTO 3aKOHOIABI(T
BU3Ha4YeHa B 3akoHi Ykpaiuu «IIpo nepxaBHuil KopnoH YkpaiHu» Bij 4
muctonana 1991 poky[1] ta Ykasi [Ipesunenta Ykpainu Big 16 rpyaus 1993
poOKy, sikuii 3arBepauB KoMmriuiekcHy mnporpamy po3poOKH JIepKaBHOTO
KopaoHy Ykpainun[2].

[Ipouec nemimitanii 1ep>kaBHOTO KOPAOHY YCKIIAIHIOEThCS 3HAYHHUM 3a
00CsTOM KOMIUIEKCOM pOOIT 0 SIKOTO BXOJSTH: MIATOTOBYI KapTorpado-
reojie3uuHi W 3eMJIEBNOPSAKYBalIbHI  poOOTH, po3poOka  TeXHIKO-
€KOHOMIYHOT'O OOTpYHTYBaHHSI, BHHECCHHS W 3aKpIiIUICHHS JIiHI1 KOPJOHY Ha
MICIIEBOCTI, yCTaHOBKA PUKOPJOHHUX 3HAKIB, BU3HAYECHHS IXHIX KOOPJHHAT
1 BHCOT, BiIHOBIIEHHA TOHOTrpadidHUX KapT, 3aTBEP/HKEHHS W ITiIIHCAaHHI
JloroBopy mpo aepxaBHUI KOPAOH, [IpOTOKOIYy-0MHMCY TPOXOKEHHS JiHil
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JIEpP’)KaBHOTO KOpAoHY, Anb0omy Ttomorpadiuaux KapT, IIpoToxosis
MIPUKOPIOHHUX 3HaKiB, KaTamory koopAnHAT MPUKOPAOHHUX 3HAKIB 1 1HIITHX
JeMapKaIlifHUX  TOKYMEHTiB, MiAroroBka JloroBopiB Tpo  pexuMm
JeP’KaBHOTO KOPZOHY.

Crix 3a3HaunTH, 0 Tpobiema Aemimitamii i memapkariii KOpAOHIB €
HAJTO TOCTPOIO I MOCTPAASHCHKHX JepxkaB. Lli MUTaHHSA TOPKAETHCS SIK
30BHIIIHIX KOPJOHIB KOJIMIIHKOI €IWHOI JepXKaBH, SKOK OYB COO3
pansSHCBPKUX  COLIANICTUYHMX pecHyOidik, Tak 1 aJAMIiHICTpaTHBHO-
TEPUTOPIATBHUX PO3MEXKYBaHb JIIOYMX Y MeXaX paasHCBKOIO COH3y
KOJIMIIHIX cy0’eKTiB denepariii, B JaHOMY BHIIAJKy Cy0’€KTIB cpcp.

VY MIDKHapoAHIN NOKTpHHI € pi3HI BH3HA4YEHHs Jep)KaBHUX KOPJOHIB.
OpnHi aBTOpPM BH3HAYAIOTh JIEP)KaBHI KOPJAOHU SIK JIHIIO, IO BCTAHOBIIOE
MeXi CyXOIyTHOI a00 BOTHOI TEepUTOpii Nep:KaBW, IHIII-SIK IOPHIMIHO
00TpyHTOBaHY YMOBHY JIiHIiO, III0 BU3HAYa€ MEKi HE TUTBKU IMOBEPXHI, aye
TaKOX i HaZp 1 MOBITPSTHOTO IPOCTOPY, a TPETI, — AK PaKTHIHI a00 YSABIIOBaHI
JiHIT HA CYXOIyTHOMY, BOJHOMY 1 MOBITPSIHOMY IPOCTOpax i Haapax, Io
BU3HAYAIOTh MEXI i1 AepxKaBHOTO cyBepeHiTeTy. IIpoTe B Iux mixxonax, mo
XapaKTepU3yIOThCS MONII00’ €KTHICTIO CKIIAy, MOXHA 3HAWTH TOYKHU JOTHKY,
Tak, mig pAepKaBHUM KOPJOHOM pO3YMIEThCS IIiHIsS, sSKa HE TUIbKH
BCTaHOBJIIOE TPOCTOPOBI MEX1 JAep)kaBHOI TepuTopii, ame 1 Mexi nil
Jlep>KaBHOT BIaau.

€ TakoX 1 HOpMAaTUBHO-IIPAaBOBI BU3HAUYEHHS JIEPKABHUX KOPJOHIB, 110
MICTAThCS B HaI[lOHAJLHOMY 3aKOHOJABCTBI AepkaBi. 30kpeMa y 3akoHi
VYxpaian «[Ipo nepxaauii kopaoH Ykpainu» Big 4 nmuctomana 1991 poky,
BU3HAYA€ThCS, IO ACPXKaBHUI KOPIOH € JIiHis 1 BepTUKAIbHA IIOBEPXHS, 1110
MIPOXOAUTH TI0 Iiif JiHi1, sIKI BU3HAYAIOTH MEXi TepUTOpii YKpainw, 11 cyrry,
BOJI, HaJIpa, MOBITPSHUIA MPOCTI, 30KpeMa Iie Jep>KaBHUH KOPJOH YKpaiHH,
SKIIO iHIIE He mependadeHo MDKHApOIHUMH IOTOBOpaMH YKpaiHH,
BCTAHOBIIOETHCS:

1) Ha cymi — HO XapakTepHHX TOYKax 1 JiHIAX penbedy abo sCHO
BUJINMHX OPIEHTHpPAX;

2) Ha MODI — 110 30BHILIHIH MEXI1 TEPUTOPIAILHOTO MOpPst Y KpaiHu;

3) Ha CyAHOIUIABHMX piYKaxX — IO CEpPeAUHI TOJIOBHOTO (apBatepy abo
TaJIbBETY PIUKH; HAa HECYJHOIIJIABHUX piukax (pydasx) — 1o ix cepeauHi abo
110 CepeInHi TOJOBHOTO pyKaBa piuKd; Ha 03epax Ta iHIIMX BOJOWMAax — IO
TIpsIMiH JTiHIT, IO 3’ €Hy€E BUXOAHU JIEPKABHOTO KOPIOHY YKpaiHu 110 OeperiB
o3epa abo iHmoi BoJoiiMu. [lep>kaBHUI KOPAOH YKpaiHH, 110 TPOXOIUTH 10
piuni (pyuaro), o3epy 4M iHIIIH BOJOHMI, HE EPEMIILy€EThCS SIK TP 3MiHI
oOpucy ix OeperiB abo piBHS BOJM, Tak 1 NPH BIIXWIEHHI pycna piuku
(py4ato) B TOM uM iHIIMH OiK;
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4) Ha BOJOCXOBHWIAX TiIPOBY3JB Ta IHIIWX IMTYYHHX BOJOWMax —
BINOBITHO M0 JiHIl JepXaBHOTO KOPIOHY YKpaiHHW, sfKa MPOXOIiiia Ha
MICIIEBOCTI 70 1X 3aIIOBHEHHS;

5) Ha 3aJTi3HNYHUX 1 aBTOOPOKHIX MOCTaX, TPeOIIIX Ta IHIINX CIIOpYyAaX,
0 TPOXONATh UYepe3 MPHUKOPAOHHI JUISHKH  CYAHOIUIaBHHX 1
HECYAHOIUIaBHUX PiUoK (pydaiB), — MO CepeauHi HUX CIopyx abo mo ix
TEXHOJIOTIYHI OCi, HE3aJlIe)KHO BiJ MPOXOKECHHS JEPKaBHOTO KOPAOHY
VYkpainu Ha Bomi [1].

lonoBHe 3aBIaHHs JAEpKABHUX KOPJOHIB TOJArae y BHU3HAYCHHI
MPOCTOPOBHUX MEX TEPUTOPIaIbHOTO BEPXOBEHCTBA JIepKaBU i B OOMEKEHHI
npuHanexHoi I  Tepuropii, sKa CKJIaga€ MarepialbHy OCHOBY
KUTTEASUIBHOCTI  CyCIiJIbCTBA 1 caMoi AepkaBH. HanexxHuM dYuHOM
3aKpiIUIeH] 1 BU3HAHI, Jep)KaBHI KOPIOHHU MiATBEPKYIOTh MPAaBO AepiKaBU
(TuTyn) Ha nmaHy TepHTOpi0. B OCHOBI iCHyBaHHS Cy4YacHHX KOPJOHIB
JEep)KaB-wWICHIB ~ CBITOBOTO  CIIIBTOBApHCTBA  JISKaThb  NPHHIWITN
HETIOPYIIHOCTI i HEJOTOPKAHHOCTI Aep:KaBHUX KOPAOHIB, HEJOTOPKAHHOCTI
Ta OITICHOCTI IepKaBHOI TEPHUTOPii, 0COOIHMBA CTaOUIBHICTh JOTOBOPIB PO
KOpZOHHU.

CydacHe MDKHApOJHE MPaBoO 3a00pPOHSE OJHOCTOPOHHI, a TUM OiJbIie
HACWJILHHILIBKI /1ii OB’ s13aHi 31 3MiHOIO KOp/IOHIB. [IpoTe BOHO HE BUKIIIOUA€E
MOXIIMBOCTI MHPHOI 3MiHM KOPJ/IOHIB 32 JOMOBIICHICTIO MK CYMDKHHMH
Jiep’KaBaMu, TOOTO NUISIXOM YKJIaJaHHsI MIXKHAPOJAHUX YTO/I, 1 BIAMOBIIHO 0
NPUHLMUITIB  MDKHapoJHOTo ImpaBa. BoxHo4yac BOHM MOXYTh OyTH
BCTAHOBJICHI B pe3yJIbTaTi BUIAHHS BHY TPIIIHBOEPKaBHOTO aKTy. Tak, cT. 2
3akoHy Ykpainu «I[Ipo aepxkaBHUI KOPIOH YKpaiHU», IO PETYIIIOE MOPSI0K
BU3HAYCHHS JIEPKABHOTO KOP/IOHY, BCTAHOBIIOE, 1[0 «IAEPKABHUH KOPJOH
VYkpaiHu BU3HAYa€ThCs pimeHHAMH BepxoBHoi Pamm Ykpainm, a Takox
MDKHapOJIHUMH JOTOBOpaMH Y KpaiHu».

MixxHapoHOMY TpaBy BimoMuil (PeHOMEH HEBU3HAYEHUX KOPJIOHIB, III0
BUHHKAaIOTh Yepe3 BiJICYTHICTh neMapkaiii. Taki KOpZOHH MaroTh MiCIlie B
Aodpuni, Ha A3iaTcbKOMY KOHTHMHEHTI (HampuKiaJ, Yy JaHuid dac
BIZI3HAYAETHCSl TMOBHA BIJICYTHICTh IOPHIMYHOTO 1 HaBiTh (DaKTHYHOTO
kopony Mixk [TakuctanoM i AdranicTaHOM), a TAKOX y BUIAIKY HasBHOCTI
HeyperyJibOBaHOTO IPUKOPJIOHHOTO CIIOpY.

IcHyIOTH CyXOIyTHi, BOXHI 1 TOBITPAHI KOPIOHM JHEpPXKaBH, IO
P3PI3HSIOTHCS B 3aJI€KHOCTI BiJl MiCIIS ITPOXOKEHHSI.

3a criocobamy BCTAaHOBJICHHS PO3PI3HSIIOTH KOPJIOHU:

a) aCTpPOHOMIYHI — BOHM NPOBOJATHCSA MO MepHJiaHaX 1 Mapanensix
(Hanpuksiax, Takui KOpaoH mnpoxoauth nmo 38 mapamemi mix KHJP i
[MiBnennoro Kopeero);

6) oporpadidHi — 0 MPOXOAATH MO MICIIEBOCTI 3 PaXyHKOM ii penbedy
(Taxi KOJIOHU € MIXK TIEPEBAYXKHOIO OINBIIICTIO CYMIKHHX JIEPXKAB);
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B) T€OMETPHUYHI — BOHM MPOKIAJAIOTHCS IUIIXOM HAHECCHHS HPSIMHX
TiHiH (O1MBIIICTE TAKUX KOPAOHIB icHYe B Adpuri: Mixk €runtom i Cymganom,
Mix €runtoM i JliBieto, JliBieto i Yamom Ta iH.; BOHH MPOXOAATH TAKOXK MIXK
Ansickoro (CIIA) i Kanagoro Ta iH.).

CyxXoImmyTHI KOPIOHH BCTaHOBIIOIOTECSI Ha OCHOBI JloroBOpiB Mik
CYMDKHHMH Jiep>KaBaMU i, BIATTOBIIHO IO X JOTOBOPIB, O3HAYAIOTHECS Ha
MicieBOCTi. BofHI KOPIOHM MOIUISIOTHCS HA PIYKOBi, O3€pHI, KOPIOHU
IHIIUX BOJOIM i MOPCBKi.

Kopmonn Ha pikax yCTaHOBIIOIOTBCS 3a 3TOAOI0 MiX NMPHOEPEIKHUMH
Jiep’KaBaMu: Ha CyJHOIUIaBHHUX piKax — MO CepeArHi ToJI0BHOTO (hapBaTepy
abo mo TanpBery (JiHii HaWOINBIIMX TIMOWH), HA HECYJOXIJHUX — IIO
cepenHi roJI0BHOTO pyKasa piku. Ha o3epax i iHIIUX BoJoHMax — 110 IpsIMil
TiHII, MO0 3’€IHY€ BUXOAHM CYXOIyTHOTO KOpPIOHY IO OeperiB o3epa abo
IHIIIOTO BOOWMHMIIIA

MopchKuMH KOPAOHAMH JIEPKaBH € 30BHIIIHI MeXi ii TepuTopialbHOTO
Mopsi a0o JiHiIS PO3MEXYyBaHHS TEPHUTOPIATEHUX MOPIB CYMDKHHX a0o
MPOTHICKHUX  JepKaB. 30BHIIIHI MeXi  TEPUTOPIaJbHOTO  MOpS
BCTaHOBIIOIOTHCSI 3aKOHOJABCTBOM NPHUOEPENKHOI AEpKaBH BiIIOBIAHO 1O
3arajJbHOBHU3HAHMX NPUHILMUIIB i HOPM MIXKHAPOJIHOTO MPaBa.

[ToBiTpstHUMHU KOPIOHAMU JEp>KaBHOT TEpUTOPIi € OOKOBI 1 BUCOTHI MEXi
il MOBITPSHOrO NPOCTOpY. BOKOBOIO MeEXKer MOBITPSHOIO MPOCTOPY €
BEpTUKaJIbHA IUIONIMHA, IO MPOXOIUTH IO CYyXOIYTHIH 1 BOAHIN JiHIsAM
JICPI)KaBHOTO KOP/IOHY. BUCOTHI Mexi ep»KaBHOTO KOPJOHY OOMEXYIOThCS
110-115 xm.

IOpunnuanit pakt 3amiam oxHiel nep)kaBH (TIOTEPEIHUIN) IHIIOO
(HaCTYITHHIICI0) Yy HECEHHI BiIMOBIJAIFHOCTI 32 MIKHAPOIHI BiTHOCHUHH
MIEBHOI TEPUTOPIi, 3 KOO (3aMiHO0) MIXKHAPOIHE MPaBo ipso facto moB’sa3ye
HacTaHHS KOHKPETHHUX IOPUANYHUX HACHIIKIB.

[onibna medinimis 3HaNNIIA 3aKpituIeHHs y BineHChKi KOHBEHIIIT TIpo
MPaBOHACTYIHHUITBO JAEp)KaB LIOA0 A0roBopiB 1978 poky Ta BineHcbkiii
KOHBEHIIIT MPO MpPaBOHACTYITHULITBO JIEPXKaB IOJO JEPXKaBHOI BIACHOCTI,
JICp)KaBHUX apXiBiB Ta JepkaBHUX OopriB 1983 poky — OCHOBHHX
IHCTpyMEHTaX, $Ki YacTKOBO KOAMG(IKYBalW 3BHYAEBI HOPMHU WIOJO
MPaBOHACTYIHHUITBO JEP)KaB, a TaKOXK IATBEP/DKYETbCS MNPAKTHKOO
JepKaB 1 MDKHApOIHOIO IOPUCIUKITIEIO OPTaHiB Ta JOKTPUHOIO.

Psix ropucTiB-MKHApOJHHKIB PO3IIISIAIOT TPAaBOHACTYTHHUIITBO JEpKaB
SIK TIepexij mpaB 1 000B’sI3KiB Bij 0JTHOTO Cy0’€KTa M>KHApOHOTO IIpaBa J10
iHIIOTO.

[TpaBoHACTYITHUITBO AEpsKaB Ma€ MicIle y BUITa/IKaxX MEpexoy YaCTHHU
TepuTopii OoxHiel nepkaBM 10 iHIOI, 00’eqHaHHA abo0 BiJOKPEMIICHHS
JIeprKaB, po3naay JepskaBH, IPABOHACTYITHUITBO JIep)KaB HE BUHHUKAE B pasi
COIIiaJIbHOT PEBOJTIOIIII.
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3aradbHONPUHHITAMHE 00’ €KTaMH MPaBOHACTYIHHUIITBO JEpKaB, TOOTO
MDKHapOAHI TPAaBOBIAHOCHHAMH, IO 3all0YaTKOBYIOTHCS  BHACHIIOK
MPaBOHACTYIHUIITBA ICp)KaB €: Jep)KaBHI aKTUBU 1 ITacHBH; IepKaBHI
apxiBy; MDKHapOIHi JIOTOBOPH; TPOMAaISTHCTBO. 006’ exTamMu
NPaBOHACTYIIHUITBO Jep)kKaB MOXYTh BHCTYNATH TaKOX TEPUTOpiajbHi
PEXUMHE, YWICHCTBO Y MUKHAPOIHUX OPTaHi3alisx, OJHOCTOPOHHI IOPHIMIHI
aKTH Jep)KaBH, HalliOHaIbHAa TpaBoBa cHUCTeMa, HaOyTi HpaBa TpOMasiH,
BiJIMIOBIAJIbHICTE JCPKaB Ta iH.

lono MIDKHApOAHUX JOTOBOPIB Cy4acHe MDKHAapOAHE IIpaBO He
nependavyae aBTOMaTHYHOTO TIPOJOBKEHHS 1X Aii JAJIs JepKaBU-HACTYTHULII.
BosmHowac mpakTWYHOrO  3HAa4YeHHs HaOyB NPUHOMO  [PE3yMIIIii
KOHTHHYITETY, 3TiJJHO 3 SIKUM JIOTOBOPH JIEP)KaBU-TIOTIEPEAHULII BBRKAIOTHCS
YHHHUMH Y BIZHOCHHAaX MK Jep)KaBOIO-HACTYIHHICIO Ta Iep)KaBaMu-
KOHTPareHTaMH, OKU He OyJie BCTAHOBJICHO NMPOTUIICIKHE.

[IpaBoHACTYTHUIITBO JepkKaB HE 3advilla€ YHHHOCTI JOTOBOPIB, fKi
BCTAQHOBJIIOIOTh TEPUTOPIANBHUI PEKUMH, 30KpeMa JepKaBHUH KOPIOHH.
BaximBoI0 3BU4a€BO0 HOPMOIO € 3000B’13aHH Cy0’ €KTiB IPABOBITHOCHH Y
cdepi MpaBOHACTYIHUIITBO AEPKaB BCTYIMUTH y TOOPOCOBiICHI MEpEeroBOpu
JUISl BU3HAUYEHHS CTATYCy JIOTOBIpHOT 0a3u JiepKaBU-TIONEPEHUIII.
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23 6epesns 2023 poky, // Bimomocti Bepxosnoi Pagu Ykpaiau (BBP), 1992,
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JleranpHe MOHATTS OCIO, 3HUKIMX O€3BICTH 3a OCOONMBHMX OOCTaBHH 1
pO3yMiHHS 3a0e3nedeHHs X TpaB, 3’SBISIIOTBCS B YKpaiHCHKIH
IOPUCTIPYACHLIT 3 TPUHAHSTTAM 3aKoHy YKpaiHH (Oaji 1o TeKCTy 3aKoH) Bif
12.07.2018 p. «IIpo mpaBoBuii cTaryc 0cid, SHUKIUX OE3BICTH 32 OCOOTUBHX
oOctaBun»|[1] (B pemakuii 3akony Ykpainu Bix 14.04.2022 p. «IIpo BHeceHHs
3MiH 10 3akoHy Ykpainu «IIpo mpaBoBuii cTaryc 0ci0, 3HUKIUX OC3BICTH
Ta IHIIMX 3aKOHOJABYMX aKTiB YKpaiHHM LI0JI0 BAOCKOHAJICHHS IPaBOBOTO
peryJroBaHHs CyCIUJIbHUX BIJTHOCHH, TIOB’sI3aHUX 13 HAOYTTSM cTarycy ocio,
3HHKJIHX 0€3BiCTH 3a 0cOOIMBUX 00cTaBMH»)[2].

Ocoba HaOyBae cTarycy Takoi, IO 3HHUKJIA OE3BICTH 3a OCOOIMBHX
00cTaBHH (aii mo TeKCTy ocoba, Mo 3HUKIA OE3BICTi) 3 MOMEHTY BHECEHHS
BioMoOCTell mpo Hei 1o €IOMHOro peecTpy Oci0, 3HUKIHX O€3BICTH 3a
ocoOmuBuX oOcTtaBuH (mami mo Tekcty Peectp). [DkepemoM Takmx
BIZIOMOCTEHl € 3asBa NP0 3HUKHEHHS OCO0M, sIKa TMOJAEThCI JIO
TepuTopiasibHOTO oprany HarionanbHol nosinii Ykpainu.

BaxinBe 3HaueHHS IS PO3YMIHHS CTaTyCy TaKuX OCi0 Mae Hopma
3akoHy, BIIMOBIAHO 10 SKOI 0co0a BBaXKAETHCS 3HUKIOK 3 MOMEHTY
TIO/TaHHS 3asBHUKOM 3asiBU PO (paKT 3HUKHEHHS. 3asBa MOke OyTH MoJiaHa:
poIuyueM Takoi 0coOH; MPEeICTABHUKOM BifiCBKOBOTO (hOpMYyBaHHS; OPTaHOM
JIep’)KaBHOT BJIaJM; OPraHOM MICIIEBOTO CAaMOBPSIyBaHHS; T'POMaICHEKUM
00’emHaHHAM; OyAb-fKOI0 IHINOK 0C000I0, SKIi CTalo BiJOMO PO
3HUKHEHHS.

Oco0a, mo 3HnKIIa 0€3BiCTH, Ma€ BCi NpaBa, rapanToBadi KoHcTHTYII€IO
Ta 3aKOHAMH YKpaiHH, a TaKOX Mae€ TpaBO Ha BCceOiUHE PO3CIiTyBaHHS
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oOctaBuH ii 3HHKHEHHS Ta BCTaHOBJICHHS ii MicuenepeOyBaHHS (PO3ILYK).
IIpaBa Ta iHTEepecH Takux 0ci0, a TaKOXK iX MaifHO, MIAJATAIOThH 3aXHCTY 10
MOMEHTY NPHUITUHEHHS 11 pO3IIYyKY, 200 OTOJIOIIEHHS TOMEPJIOI0, BiAMOBITHO
10 3aKOHOJABCTBA. ByKMBaHHA BCIX MOKJIMBHMX 3aXOIIB IS 3a0€3I€UEeHHS
npaB 3HUKIOI OCOOM, BKJIIOYAIOYHM IIPOBEJCHHS TOIIYKOBUX [ii, €
000B’A3KOM JIepKaBH.

3 Wi€l0 METOI, 3aKOHOJABElb BH3HAYMB HAJEKHUX CyO’€KTIB,
c(hopMyIIIOBaB iX TTOBHOBAXXCHHS 1 MapaMeTpu B3aeMomii. Jlo iX CykymHiCTh
BiH BKJIIOYMB HOCIB BJIa/THUX TIOBHOBAXXEHb 1 MPEJCTAaBHUKIB I'POMAJICHKOTO
CEKTOpY.

Cepen ocraHHIX 3aKOH Ha3WBa€ T'POMAJSTHU, TPOMAJICHKI 00’ €IHAHHS,
IOPUINYHUX OCI0 NPHBATHOTO TpaBa, AKi JMIIE 3a X 3TOM0I0 MOXKYThH
3aJy4aTHCsl JIepKaBHUMH OpTraHaMH JI0 y4acTi y BIANOBIJHHX 3axojax.
Cdepa ix akTHBHOCTI OOMEXeHa HAJaHHAM JOIOMOTH 1 CIPHUSIHHSIM
CTPYKTYypaM JIepkaBu y popMax, He 3a00POHCHUX 3aKOHOJABCTBOM.

IIpoBigHa ponp y 3a0e3medeHi MpaB 3HUKIMX OCI0 BiABEIEHAa HOCISIM
BJIaJIHUX MIOBHOBAXXEHb, a CaMe CTPYKTYPaM JepkaBH. TakKMMU CTPYKTypamMu
€ OpraHizamiitHo oQopMIIeHI Cy0’ €KTH aJMIiHICTPYBaHHS, SKi KOMIICTCHTHI
3MIMICHIOBAaTH  TIpaBOBE  PETYJIOBaHHS Yy  BIJNOBIIHMX  CErMEHTax
NPaBO3acTOCYBaHHSI.

Jo uux 3akoH BimHOCUTh HarfionansHy nomimito Ykpainu, MiHicTepcTBO
oboporn VYkpainm; MiHicTepcTBO 3 THTaHb peiHTErparii THMYacoBO
OKyHoBaHUX Teputopii Ykpainu; J[lepxaBHy ciyxba VYkpainu 3
HaJ3BHYaitHUX cutyauiif; CiiyxOy Oesnekn YKpaiHU; OpraHH MPOKypaTypu
Ta IHIIHUX.

Oco011BO MiIKpeciIeHa polib CHeliani3oBaHuX cy0’eKTiB: a) YMOBHO-
BaXEHOTO 3 MUTaHb 0Ci0, 3HUKIUX OE3BICTH 3a OCOOJUBUX OOCTaBHH (jaii
M0 TEKCTY YTHOBHOBaXKeHHUH) 1 0) €IMHOTO peecTpy 0cid, 3HUKINX 0e3BiCTH
3a 0co0IMBHX 00cTaBUH (#ami mo TekcTy Peectp).

Peectp! 1ie enekTpoHHa 6a3za NaHUX IpPO OCI0, 3HMKIMX OE3BIiCTH 3a
ocobmBrx oOctaBuH. Ha Peectp mokmameHo 2 ronoBHI (yHKIII: mepma
HaKOIMYEHHS Ta LEHTpali3allisi BiIOMOCTEeH MMpo TakuxX 0ci0; apyra oOiik
iH(popMarii, HeoOXiTHOT I iX e(EeKTUBHOTO PO3IIYKY.

3 wmiero MeToro PeecTpy HaJgaHO IpaBO OTPUMYBATH BiJf OPraHiB Biau
iH(pOpMAaIlifo, BIIMOBITHO IO CBOET KOMIETEHIII]; aKyMYJIFOBaTH HACTAHOBHI
BIJJOMOCTI MIOA0 3HUKJIMX OE3BICTH 0Ci0; HAKOMUYYBATH BiOMOCTI MPO iX
HEBITII3HaHI OCTaHKM BIPOTiHO TaKMX 0Ci0; KOHLEHTPYBATH BiJOMOCTI IPO
CyIOBi pIlIEHHS IMOAO BU3HAHHA TaKUX OCi0 a) 3HUKIMMH O€3BicCTi,
0) Oe3BiCHO BiZICyTHIMH, B) IOMEpJIMMH; LEHTpali3yBaTH iHII AaHi, IO
MOXYTb 3a0€3MeYnTH €(PEeKTUBHICTh IMOITYKOBHUX 3aXO/IiB.

! Haxanb, Peectp me ne ¢yukuionye. Kabiner MiHicTpiB YkpaiHm MOCTaHOBOIO Bif
29.04.2022 Ne511 30608’s13aB MBC 3atBepanTu nosnosxeHHs npo Peectp Ta 3abe3neunTn Horo
(YHKIIIOHYBaHHS.
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3a3naueny iHdopmanito Peectp: mno-mepme, 30epirae; mo-apyre,
3a0e3medye 3aXHCTOM, Y TOMY YHCIi 3 BHKOPHCTAaHHSIM TEXHIYHHAX Ta
KpuITorpadiqyHuX iHCTpYMEHTIB; IO-TPETE, 3a0e3neuye Il BAKOPUCTAHHS JJIs
PO3IIYKY 3HUKIHX OCi0.

Sk BaxiuBy (opMmy BHKOpUCTaHHA 0Oa3u Peectpy, 3aKOH BH3HAuuB
iHpopmaniiiHy B3aemoziro MiK PeectpoM Ta iHmIUMH OepKaBHUMH
iHpopMaliiHUMu pecypcamu. OKpeMO BCTaHOBJICHO, IIO Taka B3a€MOJIis
3MIACHIOETHCS €TICKTPOHHUMHE 1H()OPMAIiHHO-KOMYHIKaLlifHIMHA 3aCO0aMH.

MeToro 00poOKH MEpPCOHANBHUX TaHMX, 10 30epiratoTbes y Peectpi, €:
mo-tieprne, 3a0e3medeHHs peami3amii BiTHOCHH, MOB’S3aHUX 3 HAOyTTAM
MIPAaBOBOrO CTATYCY 3HHUKIHUX OCi0; MO-Apyre, BUKOHAHHS MOBHOBOKHUMH
OpraHaM¥ 3aBJIaHb IOJJ0 BCTAHOBIICHHS MiCIls Tepe0yBaHHS TaKuX ocio.

Hepxarenem Peectpy Bu3HaueHO MIiHICTEPCTBO BHYTPILIHIX CIIpaB
VYxpainu. e#t opran mae noctym 10 GorAiB PeecTpy y moBHOMY 00Cs3i.

VYIoBHOBa)kKeHUH € 10CajoBoI0 0cobor0 MiHictepcTBa 3 IHTaHb
peiHTerparii TEMYacoBO OKYMOBAHMX TEpUTOPid. BimmosimHo no 3akoHy i
INonoxxenust mpo YmoBHOBakeHOro[3], BiH MPU3HAYACTBCA HA TOCAly Ta
3BUIBHSAETHCA 3 Tocam KaGinerom MiHiCTpiB YKpaiHu, a MiIMOPsIKOBYETHCA
Biue-npem’ €p-M1HlCTpOB1 VYkpainn MiHiCTpy 3 NUTaHb peinTerparii THM4acoBo
OKYTOBaHMX TepuTOpiii. MOro Tmocana HameXuTh MO TOCAN, HA SAKi He
TIOILIMPIOETHCS st 3akoHy YKpainu «IIpo nepxaBHy ciryxkOy».

3abe3neueHHs ISITBHOCTI Y1I0BHOBaXEHOTO 3IIHCHIOETHCS
CereTaplaTOM YTIOBHOBa)XEHOTO, SIKMH € CaMOCTIHHHM CTPYKTYPHHM
migpo3giom amapary Minpeinterpamii. IlpaniBaukm Cekperapiaty €
JICPIKaBHUMH CITy)KOOBLISIMH.

VY pasi BiicyTHOCTI YTIOBHOBa)KEHOT'O HOr0 00OB’ 13K BUKOHY€ KEPIBHUK
Cexkperapiary. [TomoxenHs mpo CekperapiaT YMOBHOBa)XEHOTO Ta HOTO
CTPYKTYpY 3aTBepIuKye Bine-npem’ep-minictp Ykpainu MiHicTp 3 nuTaHb
peiHTerparii THM4acoBO OKYIIOBAaHUX TEPUTOPIH.

YoBHOBa)keHUI 31IHCHIOE YHKIIIT: KOOPAMHALIIIO PO3LIYKY 0CI0, 3HUKIHMX
0e3BicTi 32 0cOOMMBHX OOCTAaBHH; iH(pOpMaliiiHe 3a0e3MeUeHHs iX PO3IIYKY;
aHay3 e(EeKTUBHOCTI CHUCTEMH PpO3IIYKYy; IIJIrOTOBKY pEeKOMeHAaliid i
TIPOTIO3UIIiH Cy0’e€KTaM PO3IIYKY; (YHKIII KOHTPOIHHO-HATIISIOBOI TIPHPOIH;
YTBOPIOE MOIIYKOBI TPYIH 3 PO3IIYKY OCi0, 3HUKJIUX OC3BICTi.

dyHkuis koopauHanii po3myky. Ha YnoBHOBake€HOro mnokiaJeHO
KOODPJIMHAIII0 PO3IIYKY OCi0O, 3HUKINX Oe3BICTH 32 0COOJIMBUX OOCTAaBHH, a
TaKOX BUPILIEHHS CYMDKHHX ITUTaHb.

3 1i€r0 MeTor0 YTIOBHOBa)XEHHH B3a€EMOJi€: TMO-TIEpIIE, 3 OpraHaMHu
JIep’KaBHOT BJIaJIM 1 MICIIEBOI'O CaMOBPSIIyBaHHs, PI3HOPIIHUMH CIIy)XO0aMu
HpeapmeHTa Vkpaian i KabGinery MlHlCTplB VYkpainu; no-upyre, 3
BIZINOBITHUMHU OpraHaMH 1HO3EMHHX JAEpKaB 1 MDKHapOJHUX opraH13au1H
MO-TPETE, 3 TPOMAACHKUMH 00’ €IHaHHSAMH, NpOdeciiHUMU CHiTKaMH,
opraHizamisiMu ~ poOOTOJaBLiB;  IO-YETBEpTE, 3  MiANPHEMCTBAMHU,
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yCTAaHOBAMM Ta OpraHizauisMu; mo-m’site, 3 (I3WYHUMH oco0aMu
(TpoMagsHAMHU, iIHO3EMIIIMH Ta ocobamMu Oe3 TPOMaIsTHCTBA).

®yukuis inpopmaniiiHoro 3ade3nedeHHs po3myky. Baxmuse Micie y
IISUTBHOCTI  YTHOBHOBAXKEHOTO — HANEXHTh  QYHKHII  iH(opmariitHoro
3a0e3MneueHHs PO3IIyKy. 3aKOH BOadae, IO BOHA PEANi3YEThCS MUITXOM:
a) oTpuMaHH# iH(popMarii Bix cy0’ekxTiB po3mIyKy; 0) oOMiHy iHpOpMati€eo
3 PeecTpom, a TakoX Ta IHIIMMU Aep>KaBHUMH 1HYOPMALIITHUME pecypcamu;
B) mepenadi ysarampHeHol iHpopmamii opranam HamionHamsHOi momimii, a
TaKOX 1HIIMM JIep>)KaBHUM OpraHaM, sIKi MaroTh TOBHOBa)KEHHSI 111010 00Ky
YH PO3IIYKY 3HHUKJIMX 0Ci0; T) KOMyHIKamii 3 poAnYaMy 3HUKJIAX OCi0 100
X iH(pOpMyBaHHS PO PO3LIYKOBi pOOOTH.

Y Mexax Takoi KOMyHiKallii, YTOBHOBa)XCHHUI 3BEpTA€THCS 10 OPTaHiB
JIep>KaBHOT BJIaJIN, MICIIEBOTO CaMOBPSIIyBaHHsI, TPOMAJICbKHX 00’ €/HaHb Ta
MDKHApOAHAX TyYMaHITApHHX OpraHi3alifl i3 3amuTaMH Ha OTPHMaHHI
iHpopMalii, o MOXKe CIPUSITH PO3IIYKY 3HUKIOI 0COOH.

KepiBHuKHM opraHiB Aep>kaBHOI BIAIM 1 MICIIEBOTO CaMOBPSIYBaHHI, a
TaKOXX  TPOMAJCHKHX  O0’€JHaHb, 10  SKHX  HAJIHIIOB  3amuT
YnoBHOBaXkeHOTO, 3000B’A3aHi Y TPUACHHIN CTPOK HOTO PO3TIIAHYTH i JaTH
BIJITIOBIi/b Y MUCHMOBIM (opMmi.

IIpu mpoMy, Ha il YHOBHOBa)keHOTO 3 iH(OpMAIli€I0 3aKOHOABEIh
BCTaHOBUB OOMEXEHHs. 3a00pOHEHO OOMIH JaHUMH, SIKI OTPUMAaHO B
pe3yIbTATI CIIAYUX Ail YA OMEPATUBHO-PO3UIYKOBOI AISITHHOCTI.

DyHKIiA aHaJizy e()eKTUBHOCTI CHCTEMH PO3LIYKY.
YTIOBHOBa)XKCHOMY MOKJIAJCHO Ha OO0OB’A30K aHaNi3yBaThH e(EKTUBHICTh
(YHKI[IOHYBaHHS CHCTEMH PO3ILIYKY 0Ci0, 3HUKJIMX Oe3BicTi. MeToro aHalizy
€ BUSIBJICHHSI HEJOJIKIB PO3IIYKY, iX NMPUYWH, BH3HAYEHHS 3aXOMIB IO iX
yCyHEHHIO. Pe3ynbTarti aHamiTH4HOI poOOTH YTIOBHOBaXXEHHH IIO/AE 10
MinpeinTerpaunii pa3oM 3 HPOMO3MLISMH LIO0 YAOCKOHAJEHHS CHCTEMH
PO3IIYKY 3HUKIHAX Oe3BiCTH 0Ci0.

@DyHKLisA MiAroTOBKH Npomno3uuiii i pexkomenaauiii 3 posmyky. Ha
MiJICTaBl aHANITHYHUX MaTepialiB 3 y3araJbHEHHS PO3IIYKOBOI MPAKTHKH
PO3po0IIsie 3aX0IM YIOCKOHAIEHHS SIK HisTIBHOCTI Cy0’€KTIB PO3LIYKY, TaK
OpraHi3aliifHO-TIPaBOBOTO 3a0e3eUeHHS BCi€l pO3MIYKOBOI CHCTEMH.

3okpema, 1ie nporno3uuii 10 Minpeinterpauii. Taki mpomo3uiii MoXyTbh
cTocyBaTuCs TpoekTiB akTiB Kabimery MinicTpiB VYkpaiHu, HakaziB i
po3nopspkeHs MiHpeinTerpailii, IIaHiB BiIMOBITHHX 3aX0/IiB TOIIO.

SIKmo TpoeKTH TaKWX aKTiB  iHINIHOBaHI IHOIMMH Cy0’ €KTaMu
(mampuknan, YnoBHoBakeHMM BepxoBHoi Pagm Ykpainu 3 mpaB moauHH,
MiHicTepcTBOM BHYTPIIIHIX CIIpaB, 00OPOHM, OXOPOHM 37I0pPOB’S TOIIO)
YroBHOBaXkeHUH Oepe ydacTh y X po3pooiri.

OcobnuBe Micue y peanmizamii miel (QyHKIIH HaJeXUTh MiArOTOBI
peKOMeHAalliif opraHam Jiep>KaBHOT BJIaJ(1 11010 BUKOHAHHS MIXKHAPOIHHUX
3000B’s13aHh YKpaiHH CTOCOBHO OCiO, 3HHKIMX O€3BICTH 3a OCOOIMBHX
00CTaBHH.
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3 1i€l0 MeTol0 YINOBHOBAXXCHUI Bele NEPErOBOPH 3 T'yMaHITAPHUMHU
MICisSIMH, TPOMAaJCEKUMHU 00’ €THAHHAMHM, ONarofiifHUMHU OpraHi3alisMU Ta
¢bi3uuHIME ocobamH, SIKi MPOBaIATh AISIIBHICTD 3 PO3IIYKY OCi0, 3HUKIHX
0e3BICTH.

@yuKuii KOHTPOJILHO-HATJISI0BOI NPUPOAU. YTIOBHOBAXEHUH Mae
¢yHKIii KOHTPOJBHO-HATIAOBOI mpHuponu. Momy mopydeHo, Mo-Tepiie,
31 CHIOBATH MOHITOPUHT BUKOHAHHS 3aX0/IiB 11010 PO3LIYKY 3HUKJIUX 0Ci0;
mo-Ipyre, BUTPeOyBaTH y BIAMOBIAHMX opraHiB HamioHampHOI momimii
iH(pOpMAIIifo PO pe3yIbTaTH BUKOHAHHS TAKHUX 3aXO0/iB Ha Oyb-sKill cTauil
iX TpoBeIeHHS; MO-TpeTe, IHIIIOBATH YTBOPEHHA KOMICid, poboumx Ta
eKCIIEPTHUX Tpyn (BOHM YTBOPIOIOTHCS Haka3oM MiHpeiHTerpauii); mo-
YeTBepTe, Ui BUPIMICHHS MTUTaHb CBOET KOMIIETEHIII] 3aTy9aTH CIeMiaicTiB,
y TOMy 4YHCIi 1HO3eMHHUX; IIO-II’ATe, CKJIaJaTd MPOTOKOJH IPO
aJIMiHICTpaTHBHI MPaBOMOPYIICHH:, iepeadadeHi crarrero 188-51 Kogekcy
VYkpainu npo aaMiHicTpatiBHi npaBonopyuieHHs (nani KYnAlIl); no-mocre,
HaJUTATH KOMIIETEHIIIEO 00 CKIaJaHHs IPOTOKOJIIB 32 MOPYIIEHHS CTaTTi
188-51 KYnAIl ynosHoBaxkeHux ocid cBoro Cekperapiary.

DyHKnisa mMoA0 YTBOPeHHS NOmyKoBHX rpyn. CnenudidHoro €
¢GyHKIIST YHIOBHOBa)XXEHOTO 3 YTBOPEHHS MOLIYKOBUX Ipymn. Y crarti |
3aKOHy «IOIIyKOBa Tpyma» imeHTH(]IKOBaHA SAK «TyMaHITapHa MicCis»
OpraHiB, YNOBHOBR)XEHHX Ha OOJIK Ta PO3IIYK 3HHKIMX Oe3BicTH 0ci0, a
TaKOX Ha BUKOHAHHA IOXITHUX BiJI IIbOTO 3aBAAHb.

TepMiH «ryMaHiTapHa MICis», MO-TEPINe, ACOIMIOETHCS 3 MOHATTIM
«TYMaHITapHOTO TIPaBO», TOOTO MpaBa CHPSIMOBAHOTO HA a) TYMaHIi3alio
BOEHHHX i, 0) 3aXHCT XKepPTB 30pOHHMX KOH(QIIIKTIB, B) MOJETIICHHS iX
CTpaXKiaHb; IO-ApYyre, 3 MOHATTAM «MiCii» SIK CTPYKTYpOBaHOI Ipynu
(axiBIiB Ta EKCIEPTiB, AKi MPEACTABIAIOTh Pi3HI IHCTHUTYII, aie MalTh
CYyMi>KHI KOMIIETEHTHOCTI.

CneuundivHicTh MOMIYKOBHX TPYIl HOJATAE Y HACTYIMHOMY: IIO-TIEpILE,
VYIOBHOBa)KEHUI YTBOPIOE TpPyNU 3a MOTO/pKeHHsM 3 HarioHanbHOO
morimiero, Ciyx00r0 Oe3nekn Ykpainu, JlepkaBHOW ciayx00r0 YKpaiHu 3
HaI3BUYaiiHUX cutyanii i O0’€HAHUM ONepaTuBHUM MITa0OM 30pOHHHX
Cuit; mo-zpyre, NMpomno3umii II0A0 YTBOPEHHS Ta IEPCOHAIBHOTO CKIAmy
MOUIYKOBUX TPYI BHOCSATHCS YIIOBHOB2XEHOMY CY0’€KTaMu, sIKi MaloTh
IIpaBo Ha OOIIK i po3mnIyk Oe3Bicti 3HUKIHX 0cib (cT.17 3akoHy); mo-TpeTe, 3
MOTIepEeIHHOT0 BUILJIMBAE, 110 caM YTIOBHOBAXCHUI HE Mae IMpaBa BHOCHUTH
MIPOTIO3MLIT 100 YTBOPEHHS Ta MEPCOHAIBHOIO CKJIAly TOIIYKOBHX IPYII;
M0-4eTBEpTE, 32 MUCHMOBHM JI03BOJIOM MiHpeiHTerpamii MOmIykoBi rpymnu
MaloTh IIPaBO BCTAHOBJIIOBATH KOHTAKTH 3 IOPUANYHUMH Ta (Qi3SHUHUMHU
ocobaMH Ha THMYAacOBO OKYIIOBAaHHMX TEPHUTOPIAX YKpaiHW; IO-TI ATe,
NIPE/ACTABHUKN TIPABOOXOPOHHHMX OpPraHiB HE BKIIOYAIOTHCS O CKIAmy
MOITYKOBUX TPYI, SKi IPOBOIATH IOIIYKOBI pPOOOTH Ha THUMYAcOBO
OKYNOBaHMX TEpUTOpisiX  YKpaiHW; TO-IIOCTE, IOMIYKOBI  I'pynu
YTBOPIOIOTHCSI HAKA30M Y TOBHOBAXKEHOT'O.
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JisIbHICTh TIOIIYKOBMX TIPYIH CHPSIMOBYETHCS: a) Ha IOWIYK oci0,
3HHUKIUX 0e3BicTH 3a 0coOIMBHX 00cTaBHH, 0) iX OCTaHKIB, B) HA PO3MIYK i
(ikcanito MiCIlb TOXOBAaHHS TaKMX OCiO, T') BHIYYEHHS TUI (OCTaHKIB)
nmoMepnux (3arm0imx) ocid, J) BHBE3CHHSA IX OCTAaHKIB, €) 3IifiCHEHHS
MOITYKOBUX i, y paiioHax e BinOyBarOThCs 3ax0au Oe3MeKu i 000poHH,
€) Ha THMYaCOBO OKYIIOBaHUX TEPUTOPIAX YKpaiHH.

BaxiauBUM TO3WTHBHUM pe3yjbTaToM (QYHKIIOHYBaHHS Cy0’ €KTIiB
3a0e3medeHHs 3aXICTy paB 0Ci0, 3HUKIUX OE3BICTi 32 0COONMMBUX 0OCTaBHH
CJIiJi BU3HATH CTBOPCHHS QJITOPUTMY il JJIsl pOJUYIB Ta WICHIB CiM’i, sIKi
PO3LIYKYIOTh 3HUKJINX PiTHUX.

3HUKHCHHS JIOAWHU Oe3BicTi A 11 pOMUYIB Ta WICHIB CiM’1 mois
0coOIHBOI TparigHOCTi. 3a 00pa3HUM BHPa30M, BOHH ONUHIIOTHCA Y «IEKII
HeBiOMOCTI». ToMy LINIKOM HPUPOJHIM € IIHPOKE PO3MOBCIOIKEHHS
PI3HOPIAHMX TIPOMO3MIINA IO CHPUSHHIO PO3MIyKy. bimpmiicte 3 HHX
30cepepKeHa Ha OpieHTalil 3alikaBieHnX oci0 Ha eeKTHBHE BUKOPHCTaHHS
BINIOBITHUX PpECypCiB JepKaBH 1 MOMIIMBOCTEH TPOMAISIHCHEKOTO
cycminbeTBa. Hacammepen 1ie  oprasizailis MpPaBOBHUX KOHCYJIbTaIliH,
PO3’SICHEHb, TTOpaJl, EKCIEPTHUX IPONO3HUIIIH TOIIO.

Tak, MiHicTepcTBO BHYTpIIIHIX crpaB YKpaiHH OIyONiKyBajo s
POINUIB Ta WICHIB CiM’i, SIKi PO3UIYKYIOTh 3HUKIUX PIAHUX alrOPUTM Miid,
SKHA MICTUTh TEIC(OHU Trapsdux JIiHIA, ajpecH BIAMOBIAHUX CAaWTiB,
koopanHaty HamionamsHOTO iH(OpMAIiitHOTO OIOpO.

AHaJyoriuei pecypcu 3ampoBaawin MiHiCTepcTBO 000poHH YKpaiHW,
MiHicTepcTBO 3 MHUTaHb pPEiHTErpalii THMYACOBO OKYIIOBAHUX TEPHUTOPI
VYkpainu, Ciryx6a 6e3nexu YKpaiHu Ta iHIII.

Henerauiss Mixxnapogaoro Kowmitery UYepsonoro Xpecra B YkpaiHi
BUaJa IPAKTHYHUH MOCiOHUK «CyTIpoBi poANYIB 0Ci0, SHUKINX OE3BICTHY,
KA PpO3KpUBAE IUIIXM MOJOJIAHHSA pPOJMYAMM 3HUKIMX Oe3BicTi
IOPUIUYHUX, aIMiHICTPAaTUBHUX, (PIHAHCOBHX, ICUXOJOTIYHUX TPYIHOIIIB.

Ha perionansHoMy piBHI cTBOpeHi uneHTpu Odicy YmoBHOBa)keHOro.
CporoziHi BOHH IPAIIOIOTh y 3armopisbkiid, KuiBcekiil, JHITPONIeTpOBChHKI,
JIbBiBCBHKii, PIBHEHCHKIM Ta IHIIUX 00IACTSX.

3 poTO MPUBOIY, YTOBHOBaXKeHHH 31 3HUKIKX Oe3Bicté Oner KoTeHko
3a3HaunB: «[lolyk 3HUKIMX OE3BICTH BEAEMO IMOCTIHHO, IMPAIIOEMO B
pexxumi 24/7. PerioHanbHI KOOPAWHATOPH MIOJCHHO MPUHMAIOTH BEIHKY
KIJIBKICTh TPOMaJSiH, PiJHI SKMX HE BUXOISITh Ha 3B’s30K. [lpaioroun
Ge3nocepeIHbO HA MicLsX, Hai LleHTpu He JmIIe 1ornoMararoTh y Npuiomi
3a5BOK BiJl PONWYIB, a W Mi3HAIOTHCS OiNbINe AeTalell Mpo 3HUKIUX. Y
HOIIYKy OyBae BaXKIIHBa KOXKHA 3 HUX»[4].

Jliteparypa:
1. TIpo mpaBoBuii craryc o0ci0, 3HUKIMX O0€3BiCTH 3a OCOOIMBHX
oOcraBuH: 3akoH Ykpainu Bin 12.07.2018 Ne 2505-VIIIL. BBP, 2018, Ne 38,
ct. 280
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VKpaiHu OO0 BAOCKOHAJECHHS IPAaBOBOIO DETYNIOBAHHS CYCHUIBHHX
BITHOCHH, TNOB’sA3aHUX i3 HAOyTTSAM cTaTyCy oci0, 3HHKIMX Oe3BicTH 3a
ocobmuBux obcraBuH Bix 14.04.2022 Ne 2191-IX. Odiuiitauii BicHUK
Vkpainu. 2022, Ne 35, ct. 1896

3. [TonoxeHHs po Y MOBHOBAXKEHOTO 3 MUTAHb 0CI0, 3HUKIHUX OE3BiCTH
3a 0coONMMBHX OOCTaBMH: 3aTBepKeHO mocTtaHoBoro Kabimery MinicTpi
Vkpainu Bixg 29.04.2022 p. Ne 511. Odiuiitanii Bicuuk Ykpainu. 2022, No 39,
cT. 2094
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[MocTiiiHa 3MiHa CYCITUILHO )KUTTS B IEMOKPATHYHHUX KpaiHaX BIPOJOBXK
Bchoro XX CTOJITTS BiToOpaxanach y OKPEMHUX acreKTax (pyHKIiOHYBaHHs
opraHiB myOmiyHOi BiaAM B 4YacTHHI opraHizamii ix B3aemomii i3
CyCIIBCTBOM. YTBEP/KCHHS IMIAXOAY NMpPH SKOMY JIIOJWHA Ta ii mpaBa €
HaWBUIOIO [IHHICTIO CT&JIM HEBiJ'€MHOI0 CKJAJOBOIO Cy4YacHOTO
aZIMiHICTPaTHBHOTO 1paBa. IcHy104i BIPOIOBXK 06araTb0X POKiB MOTJISIH PO
TE IO JIMIIE JAep)kaBa 3/aTHA 3a0e3NeUYNTH HAIC)KHUH PIBEHb TaKUX
MOXJIMBOCTEH ChOTO/IHI TIepersiiaeThes. | uist nboro € kinbka npudand. [1o-
Tiepiie, Oprany Iy OIivHOI BIay HE 3aBXK/IM FOTOBI CBOEYACHO pearyBaTy Ha
Ti BUKITUKHY, sIKI BUHUKAIOTH Yy KPaiHi: MPOBEJICHHS MITHHTIB IOJO IiTHITTS
3apo0iTHOT IUIATH, BUMOTH 1010 3MIHH HOPM OKPEMHX IOPHUIMIHUX aKTIB YK
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[IOCHJICHHA  BIANOBIZATBHOCTI 3a meBHI mii uyM  Oe3misIIbHICTH
TpeJCTaBHUKAMH BIIaJIM, peaizallisi OKpeMHX TPOMAIChKUX IHIIIATHB IO
OOpSTBCS 32 3aXUCT MPaB OKPEMHUX KaTeropiit oci6. J{is BHpIMIEHHS TaKuX
curyamii BKpail HeoOXimHuil pmiamor i3 cycmimecTBOM. Ilo-mpyre,
CIOCTEpIraeThCs  TEHACHINS ~ aKTHBHOTO  3alydeHHS  IHCTUTYIH
TPOMAITHCHKOTO CYCITUIBCTBA i Yac 3MIMCHEHHS BiAMOBIIHUME OpraHaMu
myOJIiuyHOT BJIaZIM CBOIX IIOBHOBAXKCHB: BIJl INPOBEIEHHS TI'POMaJCHKHX
CJIyXaHb Y1 00rOBOPEHb 10 PO3POOKH ITPOEKTIB 3aKOHIB UM 1HIIHX ITyOIiYHO-
BJIafHUX pitieHb. [To-Tpete, popMyroThes OkpeMi MoJieNi ydacTi IHCTUTY LI
TPOMaJITHCHKOT'O CYCIIIBCTBA 13 OpraHaMHM BJIaJIi: TPOMaIChKi 0OrOBOpEHHS,
JISUTbHICTh KOHCYJIBTAaTUBHO-IOpaIuuX opranis. Tomo. [lo-uerBepre, Taka
JUSUTbHICTD BPETYJIbOBYETHCS PI3SHUMH 33 FOPHIUYHOIO CHIIOI0 HOPMAaTHBHO-
MPaBOBUM aKTaMU: Bil KOHCTUTYIIIH 10 Mi3aKOHHUX aKTiB.

Came mOpIBHSJIBHO-TIPABOBHUM aHANI3 CTAaHOBJIEHHA Ta pPO3BUTKY
KOHCYJNbTaTHBHO-Iopanuux opraHiB y CIIIA ta VkpaiHi mig TakuM KyToM
30py Oyzae BKpail akTyaJdbHHM i KOPHUCHHM JJIsl ONTHMI3allii IPaBOBOTO
perymoBaHHs y AaHiit cepi. KpiM 11poro, €BpoiHTEerpamiiHi mporecH, sKi
BIPOJOBX TPUBAJIOTO Yacy BIUIMBAIOTH HA CHCTEMY aJMiHICTPaTHBHOTO
npaBa YKpaiHu Ta HOro IOKTPHHY, OPI€HTYIOTh Ha BHKOHAHHS OKPEMHX
MOJIOKEHb, SKI CTOCYIOTHCSl PO3LIMPEHHS MpaBa HA ydYacTh IHCTHUTYLIH
IPOMaJITHCHKOTO CYCIIJIbCTBA Ta iX B3a€MOJIIT 3 OpraHamy Iy OniqHOT BiIay.

Bapro 3a3HauWTH, @O0 aMepHKaHCbKa IpaBOBa cHUCTeMa, 0Oe3
nepeOUTbIIeHHS, Ma€ c)OpPMOBaHE Ta YITKO OKpECIICHE aMiHICTPaTUBHO-
NpaBoBe 3a0€3NEUeHHs MMpaBa Ha y4acTh IPEJICTABHHUKIB TPOMaJCHKOCTI B
pi3HUX cdepax CyCHiTBHOTO JKUTTS, ¢ KIFOYOBY POJIb BiIIrparOTh OpraHd
myONiYHOT BIAaW, SKi YXBAJNIOIOTh BIITOBIAHI PIMICHHS MIOIO0 CYCIUIBHO
3HAYyIMIAX TMHTaHb. Y TWepHIiid MmoloBuHI XX CTONITTS UPUHHITO P
JIOKyMEHTIB HOPMaTHBHOTO XapaKTepy, SIKUMH TaK 9 iHAKIIE CTBOPIOBAINCS
MOXITMBOCTI JUUIS 37[IICHEHHS aMEpUKAHISIMA J11JIOTY 3 OpTraHaMH BIIA/IH.

3akonom 1po DenepansHuil peectp 1935 poky 3poOieHO JTOCTYITHUMHU
o(iwiitHi JOKYMEHTH YCTaHOB (areHCTB), sIKi CTOCYBJIUCS HOPMOTBOPUOL
JUSUTBHOCTI, BIATIOBIAHMAX 3aKOHOIABYMX IHIIIATHB, MOBIIOMIICHB TIPO 300pHU
Ta IHIMX oQIiiHHEX Ail (enepanbHuX JepKaBHUX ycTaHoB. DenepanbHUit
peectp sIBIIsiE€ COOOO IIOICHHUN KYPHAI CXBAJICHHUX yPAIOM aKTIB i Criocio
3ay4deHHs JIIOJed M0 BHUPOOJICHHS HOPM MUIIXOM HaJaHHS ITyONivHHX
KOMEHTapIiB 1110710 3aIpOIOHOBaHMX 3MiH 10 paBuil. Lleif 3akoH BcTaHOBITIOE
CYHOBHil KOHTpOJb 3a HissibHicTIO areHtcTBa [1, p. 457]. CyrreBi 3MiHM
BinOynucst HampukiHii 1940-x pokiB. 3aKOHOM NpO aaMiHICTpaTHBHE
CYyIOYMHCTBO 1946 p. pO3MIMPEHO Ta BCTAHOBICHO €IWHI BUMOTH [0
IPOMaJICEKHX CIIyXaHb IPH YXBaJICHHI aMiHICTPaTHBHUX aKTiB [2].

3axoH 1po xutio 1949 p. mpuiimascs 3 METOIO BiTHOBJIEHHS MICT depe3
MPOIEAYPY TPOMAJACBKHX CIyXaHb IIISIXOM Y4acTi TPOMAaasH y poOoTi
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3arajJlbHOMICHKHX JTOpaTuux KomiTeTiB. HuMm mepemxbavanock, KpiM iHIIOTO,
TIPOBEICHHS OHOBIICHHS JXUTJIOBHUX KBapTaliB 3a JONOMOTOI0 peaii3aril
BIINOBITHHUX AepiKaBHUX mporpaM. Jlopaadi KOMITETH CKIIaJaIncs i3 CeMH-
I’ ITHAALIATH WICHIB, MO CKJIamy SKUX BXOIIIH JIiIEpH TPOMAACHKOCTI Y
BifmoBimHux Micrax [3].

Pazom i3 muM, HOPMATHBHHM aKTOM, SIKHH MEPEHIC NMHUTAaHHS ydacTi
MIPE/ICTaBHUKIB IPOMaJICEKOCTI Ha BUILMH piBeHb cTaB 3akoH DenepanbsHoOro
Jopaadoro koMitety 1972 p. sskuM nepepbdadanoch yTBOPEHHs 1OpaJuux paj
IPOMaJITH B MeXax (elepalIbHOTO ypsily Ta BCTAHOBIIIOBAJIOCH BiJIIOBIHE
3a0XOYEHHs 10 Takoi ydvacTi. 3akpiluleHa y HbOMY FOpHIUYHA OCHOBa
chopMyBana MexaHi3M 3a0e3MeucHHs yd4acTi TPOMAJICBKOCTI MiJl dYac
NPUAHATTS BIANOBITHUX pIIIEHh OpraHaMH BJaJd Ha pPI3HUX PIBHAX
(penepanpHOMY 200 MicLieBOMY). Y HEOMY POOHTHCS OCOOIMBHIA HArOJIOC Ha
MPOBEACHHI BIIKPUTHX 300piB, 3alydeHHI TPOMAACHKOCTi, 3BITHOCTI Ta
CTBOPEHHI KOHCYJIbTATUBHO-I0PA4MX Oprauis [4].

Moxemo koHctaTyBatd 1o y CIIA cdopmyBamacs Bxe TpanuiiiiHa
cHUCTeMa HOPMAaTHBHHX OCHOB, SKHMH 3a0€3IEYyETHCS MOXKIIHMBICTD
MIPEACTABHUKIB TPOMAICBKOCTI JONydYaTHCSl [O TIPOLECIB YXBaJICHHS
BIZIMOBITHUX pillleHb OpraHaMu MyOJIYHOI BiaIy, HE3aJeXHO BiI TOro, y
K cdepl Takuil opraH 3IIHCHIOE CBOIO JisUIbHICTh. Tpaauiis 3aiiydeHHs
IPOMAJICHKOCTI 0 BKa3aHUX IMPOIECIB TICHO IIOB’s3aHa OCOOJIMBICTIO
aMEepPUKAHCHKOTO (eepaizmy, IKUi Hala€ 3HAYHY aBTOHOMIIO B YXBaJICHHI
pilleHb Ha piBHI IITaTiB, OKpYriB Tomo. aKTUYHO, IisSUIBHICTH
KOHCYJIbTaTHBHO-/IOPal4NX OpraHiB CTaja HOBOIO MPaBoBOIO (HopMoOrio
3a0e3meueHHss TaKol ydacTi, a BiJNOBiTHE 3aKOHOIABCTBO, SKE OYJ0
MPUHHATO TiJ 9ac CepHO3HUX COIIANILHUX 3MiH Y KpaiHi, 3yMOBHJIH 3MiHY
POJIi CaMoTro TPOMaJSTHCHKOTO CYCILIBCTBA.

VYkpaiHa mpoxoauTe MOAIOHUI MIISX CTBOPEHHS BiANMOBITHOI CHCTEMH
KOHCYJIbTaTHBHO-I0paunX opradiB. IlomepenHs paasHCbKa Tpaaulis He
3ajMIIana Miclusg  BUIBHOAYMCTBY, Yyd4acTi TpOMaJsiH Yy MNpUHHATTI
BIZIMOBITHUX pillleHb Jep)KaBHUMHU opraHamu. J[o TOro »*, eTaTucTChKa
KOHIICTIIIiSl JEp)KaBA KOJHOK MIpOI HE JIOMycKajia MONydeHHs a0 11
3nificHeHHsT rpomajcbkocti. CaMe 3 Takol «CHAJUMHOI» YKpaiHa
MIPOT0JIOCHIIA CBOKO HE3aJICKHICTB.

[IpoToTUIIOM  KOHCYJIBTAaTHBHO-IOpAI4uX OpraHiB crama Pana
IIPOMHUCIIOBLIB i Mimpuemiis Ykpainu npu Ka6ineri Minictpis Ykpaiuu. i
aZIMiHICTPaTHBHO-TIPABOBHUH cTaryc BH3HAYaBCs [MonoxxeHHsM,
3aTBep/KEHUM MocTaHoBoro Kabinery MinicTpiB Ykpainu Big 22 6epesns
1993 poky Ne 210 [5]. CyTTeBy poib y JaHUX Mpolecax Bigirpajia cxBajeHa
Vxazom Ilpesunenrom Ykpainn Konuenuist aaMiHicTpaTtuBHOI pedopmu B
Ne 810 Bix 22 numas 1998 poky (nami — Konmernis) 3micT ko1 BU3Ha4aBcs
Yy HaCTYITHOMY IOJIOXKEHHI: «... 3 OHOT0 OOKY, y KOMIUIEKCHIN mepe0ymoBi
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icHyro4oi B YKpaiHi CHCTEMHU Iep)KaBHOTO YMPaBIiHHSA BciMa cdepaMu
CYCIIUTBHOTO JKUTTSL. 3 iHIIOTO — Y po30YIOBi JESIKMX IHCTHTYTIB IeP>KaBHOTO
yIpaBJIiHHSA, SIKMX YKpaiHa e He CTBOPHIIA SIK CyBEepeHHa aepxkasay [6].

Ha croromHimHii 1eHb, OCHOBHUM ITiJ3aKOHHAM OPHIUYHAM aKTOM,
SIKAM 3a0€31eUy€eThCs PaBO Ha YIaCTh TPOMAICHKOCTI y IPHUHHATTI pillIeHb
opranamu Buamu € IlocranoBa KabGimery MinictpiB VYkpainu «IIpo
3a0e3neueHHs yJacTi FpoMaICbKoCTi y hopMyBaHHI Ta peaizauii qep>kaBHOT
MOJNITUKM», SIKOKO 3/IHCHIOETBCS TIPAaBOBE PETYJIOBaHHSA JiSUIHOCTI
IPOMaJICEKUX pajl IpH OpraHax BUKOHABYOI Biaau [7].

Otxe, Ha BimMiny Big CIIIA, y skuX € 3HaYHHIA OCBIiJ 3a0C3MCUCHHS
npaBa Ha y4yacTh y 3/iHCHEHHI yNpaBIiHHS JAEPKABHUMH CIpPaBaMHU 4epes
3aJy4eHHs TpPOMAJsiH, NPEACTaBHUKIB IHCTUTYLIH TpOMaJSIHCHKOTO
CYCIIJIbCTBA, yKpalHChKa IpaBOBa HayKa JIMIIE 3HAXOMUTHCS HAa eTami
AKTMBHOTO BHBYEHHS OKPEMHX aCIEKTiB (DyHKIIOHYBAaHHA TAaKUX OpPIaHiB.
CroinpHEM 3HaMeHHHKOM, skt moemnye sk CIIIA tak i Ykpainy momo
HaJaHHSA TIpaBa CYCIHIJIbCTBY JONYyYaTHCh O TIPOLECIB IMPUHHATTS
BIINOBITHUX pilIeHh OpraHaMH MyONiYHOI BIAAH, € BIIHECEHHSA iX IO
JEMOKpPAaTHYHUX KpaiH 31 CTaIM PO3BUTKOM I'POMAISHCHKOTO CYCIIJIbCTBA
Ta CTBOPEHOIO CHCTEMOIO OpraHiB IyOJiyHOI BIajaH, sika, B TEpLly 4epry,
3a0e3mneyuye HeOOXIAHUM PiBEHb TPaB i CBOOO JIFOIUHY Ta TPOMAITHIHA.
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JleMOkpaTH3alis CyCIiIbCTBa, MPOBEACHHS peopM Ta IMOYATOK Opi€HTALil
VYkpaiHu Ha BCTyn OO0 €BpOICHCHKOTO CITIBTOBAPUCTBA, 3 HOTO IEBHAMH
BUMOTaMH Ta CTaHIApTaMH JI0 CHCTEMH YIpaBJIiHHI Ta 3aKOHOJIABCTBA,
3yMOBIIIOIOTh ~ HEOOXIJHICTH ~ MacmTabHOro  peOopMyBaHHS — CHCTEMH
anMiHICTpaTUBHOI cepy, 10 Opi€HTOBaHA HA HAJAHHS MOCIYT Ta MOOYIOBY
B3a€MOBIZIHOCHH 3 rpoMaJicbKicTio. [TIpoBeneHHs: Hu3ku pedopm, B TOMy ducHi i
aJIMIHICTPATUBHOI, HEMOXJIMBI 0e3 pedopMyBaHHsS aJMIHICTPATHBHOIO
3aKOHOJIABCTBA, a/Ke peopMHU CIIPSIMOBaHI Ha 3MIITHCHHS TOBIPH HACEJICHHS 10
JIep)KaBHUX OpPraHiB Ta Ha MiIBUIICHHS SKOCTI HAJAHUX HUMH TOCTYT. 3 M€l
TIPUYVHA JOPEYHO 3BEPHYTH yBary Ha IIMTAHHS BAOCKOHAICHHS HOPMAaTHBHOTO
PETryJIOBaHHS aJAMIHICTPATHBHUX IPOLEHYp, sIKE HEMOXIHBE O3 PO3yMiHHI
CyTIi Teopii Ta 3aCTOCYBaHHSM X Ha MPAKTHIII.

CydacHuil CTaH HaJaHHS AJMIHICTPATHBHUX MOCIYT XapaKTepHU3yeThbCs
OararbMa Henonmikamu. Okpemi NpoOjeMH 3yMOBJEHI  HEIOCKOHAJIMM
3aKOHOJJABCTBOM, SIKE HE 3aBXK/IU BPAXOBYE MOTPEOM Ta IHTEPECH MPHBATHUX
0cib mpy peryJroBaHHi iX BiJHOCHH 3 aIMiHICTPaTHBHUMH OpTaHaMH (HasBHICTh
HEOOTPYHTOBaHMX  BHIIB  aJAMIHICTPaTHBHHX IMOCIYT;  «IOAPIOHEHHS»
aJIMIHICTPATHBHUX TOCIYT Ha OKpEeMi IUIaTHI MOCIYTH; MPOOJIEMH OCTYIY IO
iH(opMartii, HeOOXiTHOT JJIT OTPUMAHHS aAMIHICTPATHBHUX TOCYT TOIO) [1].
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3BakarouW Ha Il YUHHUKH, HEOOXiTHO 3BEPHYTH yBary TaKOXK 1 Ha 3HAYCHHS
aIIMIHICTPATHBHOI TPOIEAYPH, SK MOXJIMBOCTI OUTBII JETadbHO, HPO30pO i
3aKOHHO PO3IJISTHYTH Ta BUPIIIUTH CIIPaBY.

3rinno 3 Koncturymiero Ykpaiam, 3akoHoM VYkpaimm «IIpo
aJMIHICTpAaTHBHY TPOLEAYpYy» Ta IHIIMMH 3aKOHaMH  YKpaiHd,
MDKHapOAHAMH JOTOBOpaMH, 3rofla Ha OOOB’A3KOBICTh SKHX HaJaHA
BepxoBHoto Panoro Ykpainu, ¢opMmyerbcs BigmoBinHa aediHimis, ska
TOBOPHUTH MPO TE€, L0 aJMIHICTpaTMBHA NpolLexypa — L€ BH3HAYCHHH
3aKOHOM MOPSAOK PO3IISAY Ta BUPILICHHS cripaBu [2].

Tak, B.Il. Tumomyk Bu3Hayae aJMIHICTPaTUBHY HPOLEAYPY SK
BU3HAYCHUI  3aKOHOJABCTBOM  IIOPSIOK  pO3MISAY W BUPILICHHS
aJIMIHICTPaTUBHUMH OpTaHaMH 1HIUBITyalbHUX aJMIHICTPaTHMBHHUX CIIpaB
[3, c. 211]. O.C. Jlaroma Bu3HAa4Yae aqMIHICTPATUBHY MPOLEAYPY K
YCTaHOBJICHHH 3aKOHOM HOPSAJOK PO3IIIAAY Ta BUPILICHHS iHIUBIXyanbHUX
CrpaB OpraHaMd BHKOHABYOI BIaJu W MICIIEBOTO CaMOBPSAYBAHHS, SIKHH
3aKIHUy€ThC NPUUHATTAM aAMIHICTPATHBHOTO akTa abo0 yKJIaJaHHAM
aJIMiHICTPAaTUBHOTO 10rOBOPY [4, C. 4].

I3 HaBemeHMX BU3HAYECHb BHIUIMBA€ Take: 1) aaMiHICTpaTWBHA
npoleaypa — [ie BCTAaHOBJICHUH MOPSIOK [Iiif; 2) TaKUil MOPSI0K 3aKpiIIeHO
B HOPMAaTHBHO-TIPABOBUX aKTax; 3) Wi [Jil 3JIHCHIOIOTHCS OpraHamMu
BHUKOHABYOI BJIa ¥ Ta MICIICBOT'O CAMOBPsITyBaHHsI; 4) 11i Aii 3IICHIOIOTHCS 3
NEBHOK METOK W MaloTh KOHKpeTHHH pesynbrar [5, c¢. 12]. Ha nmanwmii
MOMEHT a/IMiHICTpaTHBHE NpaBo nepelyBae y TpaHchopmaliitHoMy mporieci,
METOI0 SIKOTO € 3aKOHOJABY€ BPETYJIIOBaHHS IPOLEIYPHOTO aCHEKTy
B32€EMOBITHOCHH OpPIaHiB yNPaBIiHCHKOI CHCTEMH, TOOTO BUKOHABYOI BIIA/IH,
a TaKOXX OpraHiB MICIIEBOTO CaMOBpSIyBaHHS 3 IpOMaisHamMH. Po3BHUTOK
aJMIHICTPATHBHOTO TMpaBa y I[BOMY pycili Oyme  BHCTymaTd
3a0e3neuyBadbHIM (PAaKTOPOM TIpPaB i CBOOO JIOMWHH Ta TPOMAJSHHUHA Y
MPaBOBIiH, JEMOKpAaTHUYHIN NepxKaBi 3 OAHOTO OOKy, a 3 iHIIOTO, CIPHUATH
Oinbi  eeKTHBHIN yNpaBIiHCHKINA IISUIBHOCTI AEP)KaBHUX CITy>KOOBIIIB.
VYkpaiHa minuia CXO0XUM IIIIXOM TakUX KpaiH, sk YexocnoBayuuHa,
[Monpa, CIHA, Himewyunna Ttomo, a came obOpajna LULSIX PO3POOKH
y3arajibHIOI0Y0ro 3aKOHOJJABYOT0 aKTa MPO aJMIHICTPATHBHI MPOLIEAYPH 32
ydacTio rpomajsit [6, . 5].

BHOKpEeMITIOIOTBCSI TP CKJIaJHUKU aIMiHICTPATUBHOTO MPOLIECY:

1) agMiHICTPaTHBHO-CYJOBHH TPOILEC, Y MEXaxX SKOTrO 3/iHCHIOEThCS
PO MyOTiYHUX MPAaBOBUX KOH(IIIKTIB B aIMIHICTPaTUBHUX CyJax;

2) anaMiHICTpaTHBHO-YIPABIIHCBKAH IIpoIeCc, Yy MeXax sKOTo
3MIMCHIOETbCS BUKOHABUO-PO3MOpSAYA JiSUIBHICTH OpraHiB  IyOmigHOT
aJIMiHICTpaIiT;

211



3) anMiHICTPaTUBHO-IOPUCAUKIIIMHWA TIpOIleC, Yy MeKax sKOTo
3MIACHIOETECS PO3IIIAL CIpaB MPO aJAMIHICTPAaTHBHI NPAaBOIOPYIICHHS Ta
3aCTOCYBaHHS 3aXOMiB aAMiHICTPaTHBHOTO IpUMYyCy [7].

[Ipu mpoMy amMiHICTPAaTHBHO-YIIPABIIHCHKHN TIPOIIEC PEaizyeThCs caMe
Yyepe3 aIMiHICTpaTHBHI TPOIEIYpPH, SKi BIOPSIIKOBYIOTh MisIGHICTH OpTaHiB
myOJiyHOi anMiHICTpallii 3 BHpIMIeHHS KOHKPETHUX aAMiHICTPATHBHUX CIIPAaB.
Oco0JuMBICTE Cy4acHOTO PO3YMIHHSI CYTHOCTI aJMiHICTPATUBHHUX IPOLEIYD
MOJNSATaE B TOMY, IO, HE3BAXKAOYM HA IX COLIAJbHY BaXJIMBICTh 1
3arpeOyBaHicTh, Hapa3i B YKpaiHi Iie He NPHHHATO €JIMHOT0 HOPMAaTHBHO-
NPaBOBOTO aKTa PIBHS 3aKOHY, SIKMHA OW BpEryjibOBYBaB Ii NMHUTaHHS. IcHye
JIeKUTbKa aTbTepPHATHBHUX 3aKOHOIIPOEKTIB, 30KpeMa 1 MPOEKTiB KOIM(IKOBAHHUX
HOPMaTHBHO-TIPAaBOBMX  akKTiB. BonmHoyac HalWOUIBII — JOTUYHUMH IO
MpOOJIEMAaTUKH  TPABOBOTO  PETYJIIOBAHHSI —aJMIHICTPATUBHHX IIPOLEIYP
BBAXKAIOTBCA 3aKOHM Ykpainu Big 2.10.1996 p. Ne 393 «IIpo 3BepHEHHS
rpoManse», Big 6.09.2012 p. Ne 5203-VI «IIpo agMiHicTpaTHBHI TOCIYTH», Bij
19.05.2003 p. Ne 966-1V «Ilpo comiansri ocayrm», Bix 20.03. 2015 p. Ne 222-
VI «Ipo nireH3yBaHHS BUIIB TOCIOAAPCHKOI ASUTHHOCTI» TOMIO [8].

Otrxe, BpaxOBYIOUM NPOBEICHUH CHCTEMHHH aHAN3 3MICTy IOHSTTS
«aIMIHICTpaTHBHA IIPOLIEAYPa» MOXKHA JIHTH BHCHOBKY, IO ITiJ BKa3aHOIO
KaTerOpier0 CIiJ PO3YMITH Take: 1€ BCTAHOBJICHHH 3aKOHOM MOPSIOK
PO3IJIAay Ta BUPIIICHHS IHAMBIIyalbHUX CIIPaB OpraHaMU BUKOHABYOT BIIa 1
Ta MICUEBOTO  CaMOBps/IyBaHHS, SIKUA  3aKiHYYyeTbCS  MPUHHATTAM
aIMIHICTPATHBHOTO akTa ab0 YKIaJaHHAM aJMIHICTPaTHBHOTO JIOTOBOPY.
Bona Bu3Ha4ae nuIe MOTCHIINHHI MOXIHBOCTI, SKi MOXYThb OyTH (IUIst
HEeBIAJHUX Cy0’e€kTiB) abo moBWHHI OyTH (W1 opraHiB myOIigHOT
aaMiHicTparii) BHKOpPHCTaHI MaHOyTHIMH YYacHHKaMHU aJIMiHICTPATHBHO-
NpOLIECyIbHNUX BIJHOCHH. 3 TakKol MO3MMII aJMiHICTPAaTHBHA MPOLIEypa Ma€e
BU3HAYATH HE JIMIIC MOPSIOK il CyO’€KTiB aJMIiHICTPaTHBHOTO MpaBa Ha
TIEBHOMY €Talli aJMiHICTPaTHBHOTO IpOLECy, a i BPaXxOBYBaTH B3a€MHICTh
npaB i 000B’sI3KIB Y4aCHHUKIB MPABOBIJHOCHH, a TaKOXX IIZICTABH iX peaizallii.
AHaNOriyHO MOXKHA 3ayBaXKUTH Te, 1O IiJ] YaC HOPMATHBHOTO 3aKpiIICHHs
aJIIMIHICTPAaTUBHUX MpPOLIEAYP HEOOXIJHO BPaxOBYBaTH: B3a€EMHICTh TpaB i
000B’sI3KiB 1X MalOyTHIX YU4aCHHKIB, IPUYOMY O1JIbIIIOI0 BU3HAYCHICTIO MAIOTh
BOJIOJIITH MIPOLICAYPH BUPIIICHHS CIIOPIB, @ TAKOXK HEOOX1THICTh 3a0€3MeueHHs
il JOTpUMaHHS 3aX0JJaMH aJIMiHICTPATHBHOTO MPUMYCY.
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Hayka. [IpoBeieHe HaMH JJOCITIIPKEHHS JTI03BOJIMIIO KOHCTATYBaTH, 110 JIEBOBA
YacTKa HAyKOBOi yBaru C(OKyCOBaHA Ha BHWBUCHHI OKPEMHX EJIEMCHTIB
cKkiany mpaBoropyiueHHs [1-6]. 3amano yBaru mpuaiieHO BCTAHOBJICHHIO
JeNKTOTEeHHIX YWHHUKIB, SIKi BIUTMBAIOTh Ha (DOPMYBAaHHS Ta YTBOPEHHS
oyminry. ITo3a 1e, aHami3y 3/eOUIBIIOTO MiJAA0THCS PI3SHOMAHITHI TOHATTS
Ta me(iHimil, aBTOPH AKHUX MPArHyTh ITOKA3aTH BiAMIHHICTH iX Bix OyIiHTY.

OxpemMO Harojocumo, IO TMpU 3IMCHEHHI aHamizy JOCIiJKEHb,
MPEIMETOM SIKUX BHUCTYNAJIN CYIOBI CIIPaBH, IIOB’S3aHI 3 BYWHEHHAM
OyniHry, OyJlo BCTaHOBJEHO GiOCymHicmb OaHux Rpo egheKmusnicmo
sacmocyeanns canxyiti 44. 3-4 cr. 173* KYnAIl, B skux nepeadaueHo
MIPUTSTHEHHS 10 BiANOBIaIbHOCTI 32 BUMHEHHsI OyJIIHTY MaloJIiTHIMU abo
HETIOBHOJIITHIMHA 0CO0aMH BiKOM BiJl YOTHPHAIISTH IO IIICTHAIISITA POKIB
OatbkiB ab0 oci0, sKi 1X 3aMiHIOIOTh. TakWM YHHOM, HE BCTAHOBJIEHO
MIPUYNHHO-HACTIIKOBUH 3B’A30K MDK 3aCTOCYBaHHSAM CaHKIIH HOPM
aIMIHICTPAaTHBHOTO TMpaBa 1 3MEHILEHHS JENIKTOEHHOTO IOTEeHIialy
KOHKPETHOI COIiaJIbHOI CHCTEMH, 30KpEeMa 3MEHIICHHS KITbKOCTI BUMHEHUX
aKTiB OyJIHTY.

Binrak, ckmamgHi mpoOieMu y OLIBIIOCTI JOCTIKEHb 00XOISATh YBaroo,
00MpPAarOYH UIAX aHATI3Y 3A€01IBIION0 YCIM BIIOMHX iCTHH.

Tox y maHii cTaTTi, MH 3aIpPOIOHYEMO HECTAHOAPTHHN IIXiT IO
pPO3yMiHHS LUISAXiB  (OpPMYBaHHS HampsMiB Ta BEKTOPIB aHalizy
JeNIKTOTeHHOTO Cepe/IOBHIIA [CHE3H Oyminry. Llinkom I‘/’IMOBipHO 1Ie 3aKyaje
iIBJIMHH JI0 pOByMlHHﬂ KOpiHb ()OPMYBaHHS SIBUIIA, a BIATaK JOIOMOXKE
3pO3yMITH Ta OLIHUTH HE JIHIIIE e(beKTI/IBHwTL Ta KOpeKTHlCTB HOPMH NpaBa,

30kpema ct. 173* KYnAIL a if BU3HAUUTH Ji€BiCTh CAHKIiH, JOLIIBHICTH X
ICHyBaHHS B TAKOMY BHIJIsII, 3/aTHICTh HOPMH TIpaBa B LIIJIOMY BUKOHYBAaTH
TIOYATKOBY POJIb SIK PETYJISITOpa CYyCHUIBHUX BITHOCHH.

BuBueHHs Oe3nocepeHbO aaMiHICTPATUBHO-IIPABOBOT MPUPOJIU AaHOTO
SIBUIIA MOTPeOye AaibIIMX JAOCIHIKEHb, OJHUM 13 BaXKJIMBUX KOMIIOHEHTIB
SIKOTO BHUCTYNae 3’sCyBaHHS CTaHy Ta KOMIIOHEHTIB JENiKTOT€HHOTO
cepenosumia GopMyBaHHS OyIIiHTY.

I{s mporanuHa Oyae BUIpaBiieHa B MEXax MaHOI CTaTTi, B AKiH OyayTh
BU3HA4YeHI 1[I YMHHWKH, apryMEHTOBAHO iXHIH CYTTE€BHH BIUIMB Ha
(bopMyBaHHs CYCHIUIbHUX BIIHOCHH y cdepi mpoTuaii OyIiHry.

BunineHHs, BUBYCHHS Ta aHali3 JAETIKTOTeHHUX YHHHUKIB BHCTYIIA€
OCHOBHOIO CKJI3JIOBOIO YINPABIIHCBKOTO IMKIY 1 0a3yeTbCsi Ha OCHOBI
Ppe3yJIbTaTiB CTPYKTYPHO-(aKTOPHOTO MOJENIOBAHHS, SIKE CTOCOBHO BIUIMBY
Ha coLliabHi CHCTEMH B YKpaiHi po3po0iisie B cBoix myOumikamisx [.M. Pixos
[7-9], excTpanomoroun pe3ysbTaTh AOCITIKEHD SKOTO?, BUKJIAIEMO BIACHY
MO3MIII0 MIOA0 OYIiHTY Ta YNHHUKIB, IKi YMHATH BIUIUB Ha HOTO PO3BHUTOK.

2 Puxos 1. M. CouianbHa BIKTUMHICTb SIK J10CTaTHs yMoBa Tepopusmy / LM. Pusos //
36. Hayk. p. HA Cb Ykpainu. — 2000. — Ne 2. — C. 40-45.
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[Ipouec BuaieHHs Ta aHaNi3y JEIKIKTOrEHHHX (HaKTOpiB BUCTYIIAE
CKJIagoBOI0 iH(OpMamiiiHO-aHATITHYHOT POOOTH MPAaBOOXOPOHHHX Ta
CreLiaJIbHAX OpraHiB, Pe3yJIbTaTOM aHalli3y YOro BHCTYIA€ BCTAHOBJICHHS
CYKYITHOTO NIETiIKTOT€HHOTO e(eKTy, IHACKCH Ta MapaMeTpH SKOTO MOXKYTh
OIMCYBATH PIBEHb JEJNIKTOT€HHOCTI Ti€i UM 1HIIOT coLialbHOT CUCTEMH.

Ha ocHOBi (opMyBaHHS TPOTHO3HO-IHIAWKATHBHOI MOJENI BEKTOPIB
po3BUTKY abo TpaHcdopmarii AETIKTOTCHHOCTI COLIATBHOI CHCTEMHU
(hopMyeThCSI TEOpeTHYHa MOJAETh aaMiHICTPaTHBHO-TIPABOBOI TPOTHIII,
OCHOBHHMM NPU3HAYCHHAM (DYHKLIOHYBaHHS SKOT Ma€ OyTH 3HMKEHHS PiBHS
JIENIKTOTEHHOCTI SIK CHCTEMH B IIJIOMY, TaK 1 OKpeMuX ii (hakTopiB.

VY pamkax pmaHoi Mozeni (GOpMYeThCSI KOHKPETHHH IIaH 3axoniB abo
PO3pOo0ILETHCS BIAIOBIJHA KOMIIEKCHA IIJTEOBA TIPOTPaMa, Jie BU3HAYAIOTh!
KOHKPETHI 3aXO/H, CTPOKH IX BUKOHAHHS, BIJMOBIAAIbHUX 0Ci0, OaxkaHuit
e(eKT Bif 3aificHeHHS BIUTHBY. | 0JTIOBHE — BCi 3aX0I MAlOTh OyTH 00’ € qHAHI
CHIJIbHUAM 3aBJIaHHSM LIO0 3MEHIIEHHS PiBHS JACITIKTOTeHHOCTI CUCTEMH Ta
OKpPEMHX, YiTKO BCTAHOBJICHHX Ta BU3HAYCHUX (haKTOPIB.

3BaKalouu Ha BUKJIAJICHE, OJHKMM 13 TOJIOBHHUX 3aBJaHb aJMiHICTPaTHBHO-
MPaBOBOI MPOTHUIIT OyJIIHTY BUCTYTIA€ (POPMYBaHHS KOMIUIEKCHHX Ta CHCTEMHHX
HAayKOBUX JIOCIHI/DKEHb IO/I0 CYNPOBODKEHHS TPUHWHATTS YHPABIIHCHKUX
pimieHs y chepi anMiHICTpaTUBHOI peopMH, y TOMY YHCTi Ha OCHOBI TOOYJOBH
1 BUBYEHHS TEOPETUYHMX MoOjeyiell (YHKIIOHYBaHHS CKJIAIHUX HETiHIHHUX
CHCTEM B yMOBaX IIEPMaHEHTHOI TpaHC(OpMalil COIIABHUX CHCTEM 1
(hopMyBaHHS aJIeKBaTHUX UM CUCTEMaM aJITOPUTMIB yIIPaBIIiHHS.

Amxe caMe B paMKax  aIMIHICTPaTHBHO-TIPABOBOI  MPOTHAIi
YMOJIMBIIIOETHCS BIUIMB HE JIMIIE HA CaMe SIBUILE, a [epelyCiM Ha TeHIeHII T
fioro dopmyBaHHs, TOOTO Ha caM MPOIEC JCTIKTOTCHHOCTI COIiaJbHHUX
CHCTEM.

Biarak B pamkax cuCTeMH aJMiHICTPaTUBHO-IIPABOBOT MPOTHAIT OyIiHTY
(hopMyIOTBCS IOCTAaTHI YMOBH ISl €()eKTHBHOTO BIUIMBY Ha O€iKMOreHHi
YUHHUKU.

1) MapriHagbHICTb;

2) crpatudikaris;

3) dhanaTu3M Ta eKcTpeMism;

4) Hirini3m Ta aHapXi3M;

5) corianpHa BIKTUMHICTb.

AjpKe 3HaHHS TEHIIEHLIH, sIKI BIUIMBAIOTh HAa BKa3aHI BUILE YMHHHKH,
YMOXUIMBIIIOE c(OPMYBaTH TaKUH aJITOPUTM YIPABJIIHHS HHUMH, SKHAH
YHEMOXXJIMBHUTH 1X HEPEpOCTaHHS i TpaHCPOPMALI0 y 3arpo3u, MiHIMi3ye
MOXIJIMBOCTI TpaHC(OpMAIii AETIKTIB y KpuMiHanbHO-KapaHi gistHHs [10].

B ma dopmyBanHA maHuMX QakxTOpiB, MepeayciM Ha iXHi SKiCHI
O3HaKU Ta IPOSIBU, BU3HAYAE PIBEHb JETIKTOICHHOCTI COLIaIbHOI CHCTEMH,
TOOTO SIKICHY XapaKTEepHUCTHKY OIHUCY CHUCTEMY, 3[aTHOi iAeHTU(iKyBaTn
piBeHb CTIHKOCTI B yMOBaxX e(eKTHBHOCTI CHCTEMH NpaBa, 3MEHIIECHHS
MOJKJIMBOCTEH IIOA0 TpaHC(OopMaii IeTKTiB y KpUMiHAIBHO KapaHi JisTHHS.
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Came B pamKax aJMiHICTPaTUBHO-TIPABOBOI NPOTHIII SIK CKJIag0BOL
JIepkaBHOI TOMTHKA y chepi mnporuaii OyIiHTY YMOMIIUBIIOETHCS
MIPOBEJICHHS KOMIUIEKCHOI MOJITHKU BIAMOBIIHO 10 TEOPETHKO-TPaBOBHX
3acag pOpPMyBaHHS CTPATETidHOI MPABOTBOPYOCTi, KONM BaXXJTMBi MUTAHHS
BUPINIyEThCS CHCTEMHO SK Ha 3aKOHOJAaBYOMY, TaKk 1 Ha piBHI
IIPaBO3aCTOCYBaHHSI.

BonHouac B ymoBax kidepriiodanizarii He il irHOpyBaTH 1 MOXKJIMBICTb
JIepKaBH TiA TPHUBOAOM , peanizayii noaimuku y cgepi npomudii
denikmozeHHoCcmi» BCTAHOBJICHHS OOMEXEHb IpaB 1 CBOOOX JIIOJMHU
HaOMDKEeHHS OO0 I(pPOBOTO TOTANITApU3My, TOTAIBHOTO IM(POBOTO
KOHTPOJIIO, II0 MOXKHa SICKpaBo MoOayuTu Ha npukianl Kurato, B sikomy
IHTepHET BHCTYIIA€ HE CTUTBKH 3aCO000M EIIeKTPOHHOI KOMYHIKaIii Mix
JIFOJIBMH Ta PO3LIMPEHHS TXHIX MOXIJIMBOCTEH, CKIJIbKH 3aCO00M CTEXEHHS
JCp)KaBHUX IHCTUTYLIH 3a TIpoMaasHaM{, BCTAHOBJIEHHS IH(POBOTO
KOHTPOJIIO.

OTxe BUKOpHUCTaHHS OyAb-IKHX IHIIIATHB 1 KOHIenil y cdepi mpoTumii
Oynminry Mae OyTu mo30aBiieHe JyIINHHHS Cy0’€KTHBHOCTI, CIpOO
BHKOPHUCTATH 1€ ISl BUPIMICHHS OCOONCTICHUX, MAPTIHHUX YU ONIrapXigHIX
iHTepeciB ab0 iHTepeciB TpaHCHALIOHAIBHUX KOPIIOPALlii.

OCHOBHOIO XapaKTEPUCTUKOI €()EeKTUBHOCTI BIUIMBY CHCTEMH 3acCO0iB
aJIMIHICTPaTHBHO-TIPABOBOI MPOTHAII BHCTynae ()OpMyBaHHS YMOB JIs
(dbopMyBaHHS cmilikocmi JAHOI CHCTEMH, TOOTO 30epeXeHHS CYTTEBO
Ba)XXJIMBUX IapaMmeTpiB 11 (YHKIIOHyBaHHS 3a YMOBH BIUIMBY YHHHHKIB
Pi3HOT IPHPOAN Ta XapakTepy.

[Tpotuais OyniHry He Mae nopyuyBaTH GyHAaMEHTAIBHHX MPaB i CBOOO
JIFOJIMHH, @ 3 THIIOT0 OOKY — HeJIOCTaTHIH piBeHb NPOTHUIIT HE Ma€e GOPMYBaTH
YMOBH JUIi CHCTEMHHUX IIOPYIIEHb IpaB XepTB OYIIHTYy, NepepoCTaHHS
OyJiHry SIK JENIKTy y 3JIOYMHHY IOBEIIHKY 1 BYMHEHHS KPHUMIiHAJIbHO
KapaHWX MisHb. AJDKe OIHHM 13 3aBIaHb aJMiHICTPATHBHO-TIPABOBOT
NPOTHU/IIi BUCTYNIA€ HENOMYIEHHS TpaHchopMallil JeNiKTOreHHOT MOBEAiHKN
Y KpUMIHOTCHHY .

3 iHmoro OOKy, MOTPiOHO pPO3YMITH, IO KOMIUIEKCHICTh OYJiHTY,
MHOXXHHHICTh HOTO TIPOSBIB, TICHHA MAaKpO3B’S30K i3 BYMHEHHIM B
MOJIAJILIIOMY 3JIOYHMHIB MEPeAyCiM MPOTH 0COOH, 11 )KUTTS, 3J0POB’s, YecTi
Ta TIOHOCTI  YMOXJIMBIIOIOTH  CTBEP/DKYBaTn IpO  HeOOXigHiCTH
po3po0ieHHs Ta peaJi3anii cHCTEeMHOI ep:KaBHOI MOJITHKH MPOTHIIT
Oyainry. [IpuuomMy naHi mporecu TakoX JOUUIBHO PO3IIISAATH 1 B KOHTEKCTI
TICHOTO TiMep3B’s3Ky i3 yNPaBIiHHAM MapriHAIBHICTIO B IIUIOMY B paMKax
JIepKaBHOT MOJITUKHU MPOTUAIT MapriHaIbHOCTI.

OpmauM 13 BaxnmmBuX (DakTOpiB, sAKi MOTPiIOHO BpaxoByBaTH MpHU
(hopMyBaHHI 1aHOT TOJIITUKH BUCTYTIAE ITiIBUILICHHS CTATHYHOTO MTOTEHITIaTy
CHUCTEMH, 3MII[HEHHsS $KOrO B OCHOBHOMY BHM3HAQUa€ThCS 3HIDKCHHSIM
couianbHOI audepeHniamii B cycniibCTBI 1 JiHiiHOCTI QyHKIIT po3moniny i
TaKUM YHHOM BILTMBAE HA PiBEHb CcTpaTUdiKaIlii.
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Bigrak, BaxIMBICTh BHBYEHHS CTaHy JEJIKTOI€HHOIO CEpeIoBHUILA
o0yMoOBJIeHa HEOOXiNHICTIO TPaBIIIFHOTO PO3YMIHHA Ta IHTepIIpeTarii
CY4YacHMX TEHJCHIIIH, IXHbOTO BiIOOpaKEHHSI Y HOpMax IpaBa, (OpMyBaHHS
e(eKTHBHOI CHCTEMH aIMiHICTPaTUBHOI IPaBOBOi HPOTHIIl, 3 aKIEHTOM
Oe3nocepeHbO Ha MIPaBOBUX 3aco0ax.
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3BEepHEHHSI /10 aJAMIHICTPaTHBHOTO CyAy Uil BUPILIEHHS MyOJiuHO-
MIPaBOBOrO CIIOPY € KpaWHIM 3ac000M BHUPILICHHS NPaBOBOTO KOHQUIIKTY,
SIKM{ TIONPH BHMCOKY BIPOTIIHICTh 3aKOHHOCTI HOTO BHPIIIEHHS Mae CBOI
HEJIOJIKH, a caMme: HEOOXiTHICTh MiJITOTOBKHM Ta MOJAHHS I030BY ILIIXOM
3BEpPHEHHS 710 PO(ECIHHIX IOPUCTIB 3 OIUIATOIO X ITOCIYT, CIIATH CY/I0BOTO
300py, pO3TATYBaHHs CYIOBOTO IPOIECY B Yaci 3a paXyHOK HEOOXiTHOCTI
NPOBEJCHHS  Cyanero  (OpMalbHUX MPOLEAYp pO3IIsy  CIIPaBH,
HEOOXiHICTh OYiKyBaHH BUKOHAHHS CYJJOBOTO PillICHHS, a00 MPOAOBKECHHS
CYJOBUX MpOLEAYp B MeXax anessIiiHOr0 Ta KacaliiHOro TmeperisiLy
cnpaBd. B TNpoBITHMX €BPOMEHCHKUX KpaiHaX B SKUX BXE JTaBHO
3aMpoOBaKYIOTECSA Ta PEATi3yIOThCS albTEPHATHUBHI aaMIHICTPATHUBHOMY
CYJJOUYHMHCTBY JIOCY/IOBI IPOLIEypH BUPILIEHHS aJIMiHICTPAaTHBHO-NIPAaBOBUX
CropiB, e(eKTHBHICTh SKHX JIOCHTb BHCOKA, 30KpeMa Le MpOLEypH
aZMIHICTPATHBHOTO OCKap)XK€HHs, NPOBEICHHS IIE€PeroBopis, Mesiamis,
ITOJJTATKOBOTO KOMIIPOMICY Ta iH. Bce me Bkasye Ha HeOOXimHICTH OLIBII
¢(peKTHBHOTO  BIPOBAJUKCHHS  HPOLELYP  JOCYI0BOrO BPCTYJIIOBAHHS
aZMiHICTPaTHBHO-TIPABOBHX CIOPIB Yy BITYM3HSHY IIPAaBOBY CHCTEMY Ta iX
HAaJIe)KHOT'O [TPABOBOTO PEryJIOBAHHS.

JlocmimpkeHHIO TPONeayp H0CYAOBOTO BPETYIIIOBAaHHS aMiHICTPaTHBHO-
MIPaBOBUX CHOPIB Yy BITYM3HAHIA aIMiHICTPaTHBHO-TIPABOBIH JOKTPHHI
MIPUCB’STYEHO OCTAaHHIM YacoM psI HAyKOBHX pOOIT TakWX aBTOPIB fAK
C.C. binyrn, A.J. bopruikoBoi, H.B. Boxenko, C.O. KopinHnoro,
O.[. CunenpHikona, T.1. [lluakap Ta iH. BibIIiCTh JOCTITHHUKIB 30CEPEIKYE
CBill HAYKOBHI iHTEpeC Ha JOCIIHKEHHI MPOIEAypU Meialii sk HaiOuIbI
MOMYJIApHOro  croco0y jpocyzmoBoro (abo 103acyoBOr0) BHpILIEHHS
KOH(QIIIKTHUX CHUTYalliil B pi3HUX cepax CYCHITBHOTO XHUTTSA [Ie IPH TOMY,
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[0 B OKPEMHX €BPONCHCHKUX KpaiHaX, HAIPHKIIAL Himewunni npouexnypa
Mezialii B criopax Mk QisuuHIME (FOPHAMYHAME) 0CO0aMH Ta cy6 €KTaMU
BJIA/IHHX IOBHOB&)XCHb MIHIMi30BaHa 1 3CTOCOBYIOTECSI 10 [IEBHOI KaTeropii
a/IMIHICTPAaTHBHO-TIPABOBHUX CIIOPIB, HATOMICTb HAJIS)KHO YPEryJIbOBAaHOIO Ta
000B’A3KOBOIO € IMpOIenypa aaMiHICTPATHBHOTO OCKapkeHHs. Lle cBiqunTh
PO PO3pi3HEHHS HAYKOBOI TyMKH MO0 Pi3HOBHIIB MPOIEIYp JOCYIOBOTO
BPETYJIOBAaHHS  agMiHICTPaTUBHO-TIPAaBOBHX CHOPiB Yy  BITYM3HAHIN
aJIMiHICTPAaTHBHO-TIPABOBIH HAYIII.

AHaii3 3aKOHOJABCTBA J1a€ MOXIIMBICTh BECTH MOBY IIPO, IO TOHSTTA
«I0CYZIOBE YPETyJIFOBAHHS a/IMiHICTPATHBHO-TIPABOBUX CIIOPIB» HE 3HAWIILIO
CBOTO HOPMaTHBHOTO 3aKpirueHHs. Koncruryiis Ykpainu ta 3akonu Ykpainu
TUIBKM JIOTHYHO BKa3yIOThb Ha MOXIIMBICTh ICHYBaHHS aJbTepPHATHBHUM
CYZOBOMY CHOCOOIB YpeTyITIOBaHHS aMiHICTPaTHBHO-TIPABOBHUX CIIOPiB. Tak, B
ct. 55 Korctutymii YkpaiHu 3a3Ha9eHO, 10 «KOXKEH Ma€ IPpaBo 6yzLL-$H<MMI/I HE
3a00pOHCHMMH 3aKOHOM 3aCO0aMH 3aXMILIATH CBOI TNpaBa i CBOOOIM Bix
TOPYIICHB i IPOTHIPABHIX MOCATAHE [1]. JoTnyHO Ha 11 BKa3yIOTh i HOPMHU
cr. Komekcy anmMiHicTpaTnBHOTO cynounHcTBa Ykpainu (mam — KACY)
3okpema B cT. 5 KACY 3akpimieHo, o «3aXKCT MOPYLIEHHX NpaB, CBOOO 41
iHTepeciB ocobwu, sKa | 3BCPHYJTACA [I0 CY/Iy, MOXKE 3IIHCHIOBATUCS CYJIOM TaKOX
B iHIIMIT CIIOCIO, SIKHii HE CYNIePeUHTh 3aKOHY i 3a0e3nedye e)eKTHBHHIA 3aXHCT
npaB, cBOOOJ, IHTEPECIB JIOAMHM 1 IPOMaIHKUHA, IHIINX CYO’eKTiB y cdepi
MyONMiYHO-TIPaBOBHX BIIHOCHH BiJ TOpPYIICHP 3 OOKy CyO’€KTIB BIaJHHX
MOBHOBaXXeHBY»; B CT. 17 KACY 3a3HaueHO, 10 «CTOPOHH BXKUBAIOTH 3aXOZiB
JUIL TOCYIOBOTO BPETYIIFOBAHHS CIIOPY 33 JOMOBICHICTIO MiX c00010 abo y
BUIIA/IKaX, KOJIM TaKi 3aX0(¢ € 000B’SI3KOBMMH 3TiIHO i3 3aKOHOMY [2].

Pi3HOBH/IOM Z0CY/ZIOBOT MpOLEAYpU YPEryJIOBaHHS aJMiHICTPAaTUBHO-
NpaBOBOrO CHOPY € aJMIHICTpaTUBHA MpoOIleAypa, sKa 3HalIla CBOE
3aKpilUIeHHs] B HHU3LI HOPMAaTHBHO-NIPABOBUX aKTiB. 30KpeMa, 3aKoH
Vkpaiau «IIpo 3BepHEHHs TpoMaase» [3] peryitoe MUTaHHS MPaKTHIHOI
peamizamii rpomansHamu YKpainu Haganoro iM KoHcturymiero Ykpainu
TpaBa OCKap KyBaTH JIii TOCaOBUX 0Ci0, EPKABHHUX i TPOMAJICEKHX OPTaHiB.
BignoBinHo 10 cT. 3 3aKkoHY pI3HOBHIOM 3BEPHEHHS 3 BHMOTOIO IIPO
TIOHOBJICHHS TPaB 1 3aXWCT 3aKOHHUX IHTEpECiB I'pOMajsiH, MOPYIICHHX
JisiMu (O€3AiSITBHICTIO), PILICHHSAMH JIEPKABHUX OpPIaHiB, OpraHiB MiCLIEBOTO
CaMOBps/IyBaHHs, MIANPUEMCTB, YCTAaHOB, OpraHizauiii, o00’eIHaHb
TPOMAJISH, IOCAIOBHX 0Ci0 € cKapra; CT. 4 IIbOr0 3aKOHY BU3HAUECHO, 10 «II0
pitens, niit (0e3aisIbHOCTI), SIKI MOKYTh OYTH OCKapIKeHi, HalexaTh Taki y
cepi yNpaBIiHCEKOI JIISUIBHOCTI, BHACHIZOK SIKHX: IOPYIICHO NpaBa i
3aKOHHI 1HTepecH 4u cBOOOAN rpoMajIAHIHA (rpynu rpoMajisii); CTBOPEHO
MEePEKOH JUIsl 3iICHEHHS TPOMaITHIHOM HOTO IIpaB 1 3aKOHHUX 1HTEpeCiB
4y cBOOOJ; HE3aKOHHO ITOKJIQJIEHO HA TPOMAISIHUHA SIKi-HEOY/b 000B’I3KH
a00 HOT0 HE3aKOHHO MPUTATHYTO JI0 BilMoBigansHOCTI» [3]. Binbin getansHO
mporeaypa ockap>keHHs Bu3HaueHa B Pozimi 11 3axony «Ilopsmok posrismy
3BepHeHb Tpomamsie» [3]. B 3akoni VYkpainm «IIpo anmiHicTpatuBHY
npoueaypy» [4] BperyiaboBaHO TPOIEAYPY BUPIIMIEHHS aJIMiHiCTPATHBHHUX
CIpaB HIISXOM NPUHHSTTS T4 BUKOHAHHS a/IMiHICTPATHBHUX aKTiB, 30KpeMa
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posmin VI «AxaMiHICTpaTHBHE OCKapKEHHsS» PErjIaMeHTye OCOOJMBOCTI
OCKap)KeHHS  NPUIHATOTO Cy0’eKTOM  BJIaJAHUX  IOBHOBa)XEHb
aZMIHICTPAaTHBHOTO aKTy B PE3yJbTaTi aJMIHICTPATHBHOI IMPOLEAYpH, a
came: TpaBO Ha OCKAp)KEHH:, Cy0 €KT PO3IJISAy cKapr, GpopMy Ta 3micT
CKaprH, HOPSIOK ii moaHHs Ta po3risaay. Sk BipHo 3a3Hadae Kommakos B.K.
«TAaHUA HOPMATHBHHUH AaKT HaHOUIBII IMOBHO perjaMeHTY€e TMPOLeaypy
JOCYIOBOTO BHPIIIEHHS ITyOIiYHO-TIPaBOBOTO CIIOpPY, MPEIMETOM SIKOTO €
pimIeHHs cy0’ €KTa BiIaJHIX MOBHOBa)KEHB Y (popMi aqMiHICTPaTHBHOTO aKTy,
OJTHAaK HE PErIaMEeHTY€ MOPSIIOK OCKap KEeHHs J1ii Ta 0e31IsITbHOCTI cy6’€KTa
BJIA/IHUX TIOBHOBAXKEHD K MPETMETY OCKAPKEHHS) [5, c. 260]. Tak, nilicHo
JaHUM 3aKOHOM yPEry/bOBaHO 3aralbHUIl MOPAIOK PO3IIALY 1 BUpILICHHS
OpraHoM Iy0JIiuHOT aMiHICTpaLii aMiHICTPATUBHOI CIIPaBHU 3a 3BEPHEHHIM
TPOMaJIsH, OJHAK IIEH MOPSATOK CTOCYETHCS MEPE yCIM 3BEPHEHb 3 METOIO
3a0e3meueHHs peari3alii iX KOHCTHTYHIHHUX TpaBa Ta iHTepeciB B IEBHUX
ctepax, TOOTO HamaHHS aJMIHICTPATHBHHX MOCIYT; X04Ya B TOW JK€ Yac
MIOJIOKEHHS IIbOTO 3aKOHY PETYJIOIOTh 1 TMOPSIOK PO3IIIsAy 3BEpPHEHb
rpOMaJisiH TpaBa Ta CBOOOAM SIKMX OyNM MOpYIIEHI IisIBHICTIO abo
0e3isIIBHICTIO CY0’ €KTa BIIQJHUX MOBHOBAKCHb.

YacTKOBO TMpOLERYypH AOCYAOBOTO ypEryJrOBaHHsS aJMiHICTpaTHBHO-
NPaBOBUX CHOPIB yperyJjbOBaHi Taly3eBHUM 3aKOHOJABCTBOM. 30KpeMma,
Komekcom VYkpaiHum mpo amMiHICTpaTHBHI TPABONOpPYIICHHS (mami —
KYnAIl) B TmaBi 24 «OckapKeHHS TIIOCTaHOBH TIO CIIpaBi IIpo
aZMIHICTpaTHBHE TIPABOIIOPYIICHHS» YPEryJIbOBaHO IpoLenypy
OCKapKCHHsI [IOCTAHOBH IO CIIPaBi PO a/IMIHICTPATHBHE [PABONOPYILICHHS
BIZMOBITHO OO SKOi: «IIOCTAHOBY IO CIpaBi IIpO aAMiHICTpaTHBHE
MPaBOINOPYIIEHHSI MOXKe 6yT1/1 OCKap’KCHO MPOKYyPOPOM y BHIAJIKaX,
nepe0aYeHNX YaCTHHOK I’ STOI0 CTaTTl 7 1poro KoneKcy, oco60r0, 010
(mocazgoBoi 00061/1) cy0’ekTa BIaTHUX HOBHOBa)KeHI) Mpo HaKJIaJACHHS
aZIMIHICTPAaTHBHOTO CTATHEHHS MOXXHA OCKapXXHTH Yy BHUILIECTOSIIMN OpraH
(Bumecrosmii mocamoBiit ocobi) (ct. 288); «opran (mocamoBa ocoba) mpu
pO3TISINI CKaprd Ha IIOCTAaHOBY II0 CHpaBi PO  aJAMiHICTpaTHBHE
TPABOTMIOPY IICHHS mepeBipsie 3aKOHHICTh 1 OOTPYHTOBAHICTH BHHECCHOI
MIOCTAHOBY 1 PUIMae OJIHE 3 TAKMX PIllIeHb: 3AJIMILIAE TIOCTAHOBY 0€3 3MiHH,
a ckapry 0e3 3a/I0BOJICHHs; CKACOBY€ MOCTAHOBY i HAJCHMIAE CIPaBy Ha
HOBHUIl PO3IJIs]; CKAaCOBYE IOCTAHOBY 1 3aKpUBA€ CIpaBy; 3MIHIOE 3axil
CTSTHEHHsT B MeXaxX, MepeAdayeHnX HOPMATHBHHM  akKTOM  IpO
BiJINIOBiJAJIFHICTH 32 aAMiHICTPAaTHBHE IPABOIIOPYIICHHS, 3 THM, OIHAK, 00
CTATHeHHsI He Oyno mocwmieHo» (cr. 293) [6]. Hpoueaypa OCKap>KEHHS
pilneHs, 1iii abo GesnisIPHOCTI MUTHUX OpraHiB, iX mocajgoBux oci6 Ta
IHIIMX NpaniBHUKIB yperyiboBaHa riasoto 4 MuTHoro koaekcy Ykpainu [7].
3okpema BiAMmoBiTHO 70 CT. 25 MutHOro xonekcy «Ilopsmok ockapeHHS
pimens, miii abo 6e3MisITPHOCTI MHTHHX OpraHiB, iX MOCaIoBHX 0ci0 Ta
THIIMX MPAIiBHUKIB JI0 TTOCAIOBUX 0Ci0 Ta OpraHiB BUILOTO PiBHS» PIllICHHS,
Il un 6e3MisTbHICTh TI0CaZ0BOi 0COOM MUTHOTO OPTaHy OCKap KYIOThCS 10
rocatoBux oci6 Bumioro pisHs [7]. Kpim 1poro cimif 1o1aty, mo ocKap>KeHHs
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MOZATKOBOI'O IOBIJJOMJICHHSI-PIIIEHHS, BHHECEHOIO MOCaJ0BOI0 0CO00I0
MHUTHOrO a00 TOJAaTKOBOTO OpraHy 3/IHCHIOETBCS y  HOPSIKY,
nependaueHomy IlogaTkoBuUM KomekcoM Ykpainu [8].

Jlocuts HOBUM, ajleé TaKUM IO aKTUBHO IOYMHAE BIIPOBAKYBaTHCh y
BITYM3HAHY IIPABO3aCTOCOBHY IIPAKTHUKY Meiallis K I103acyJ0Ba Iporerypa
BPETYJIOBaHHS KOH(QIIKTYy (Crmopy), B TOMY YHCIi aaMiHICTpaTHBHO-
MPaBOBOTO CIIOPY, AKa 3MIHCHIOETHCS 3a JTONOMOTOI0 (HOCEPEAHUIITBOM)
MemiaTopa, SK CHEHiadbHO MiATOTOBICHOI HEHTpabHOI, HE3aIeXKHOI,
HeymnepekeHoi (i3ndHOT 0co0u, siKa MPOBOIUTH Meiamiro. MOXKITUBICTD
BPETyJIIOBaHHA  IyOJIYHO-TIPaBOBOIO  CHOpPY B I03aCyZ0BOMY
(MenianiiiHOMy) TOPSAKY 3’SBUIIACH y 3B’SI3KY 3 NPUHHATTAM Ta HaOyTTAM
ynHHOCTI 3akoHy Ykpainu «IIpo meniauito» Bix 16 mucronmana 2021 poky
Ne 1875-IX (mami — 3akon) [9]. 3akoHOM BH3HAYEHO «IIPABOBI 3acamd Ta
MOPSJOK NPOBEACHHS Memiarii K TM03acy/I0BOi MPOLETYPH BPETyITOBAHHS
KOH(IIKTY (CIIOPY), NPHHIAIIH Mezuaun CTAaTyc MeiaTopa, BUMOTH JI0 i0ro
MiATOTOBKY Ta iHIII IUTaHHS, ITOB’A3aHi 3 I_l1€}0 mpomeypoio» [9]. Horo st
MOIIMPIOETHCS HA CYCHUIbHI BIJTHOCHHU, OB’ sI3aHi 3 MPOBEJICHHAM Meialil
3 METOI0 3ano0iraHHs BHHUKHEHHIO KOHQUIIKTIB (criopiB) y MaiiOyTHbOMY
abo BperymoBaHHsA Oynb-IKMX KOH(QIIKTIB (cropiB), y TOMy 4YHCT
IUBUILHUX, CIMEHHMX, TPYIOBHX, T'OCIIOJAPCHKHX, aJAMIHICTPATHBHHX, a
TaKOX y CHpaBax TIIpO aAMIHICTPAaTHBHI NPaBONOPYIICHHI Ta ¥y
KPUMIHAJIbHUX IPOBA/UKEHHAX 3 METOI0 NPUMHPEHHA MOTEPIIIOro 3
migo3proBaHuM. B Toi1 ke yac OcKibKH e 0a30BHI 3aKOHOIABYHX aKT, TKUH
3aKJIaB OCHOBH MeIiamiiHOI TpPOIENYpH YpETyTIOBaHHS KOH(IIKTHIX
CHUTYAIIii, SKi TOTPeOYIOTh yUacTi (haXxOBUX MOCEPEAHUKIB K B TaIy3i IIpaBa
TaK iy cepi KOHPIIKTOJIOTI, TO HOr0 HOPMHU € HEJOCKOHATUMH, JISSIKI 3 HUX
€ CYNepewINBUMH, LI0/I0 OKPEMHUX BUHUKAIOTh MUTAHHS I10/10 IOTPUMAHHS
NpUHLUIY 3aKOHHOCTI. Kpim mporo B 3akoHi B posmini 3 «IIpoBeneHHs
Meiarii» MawTh OyTH MPOMHCaHi 0COOIMBOCTI MPOBEACHHS MemialliitHol
MPOIIeyPH IO BUPIMICHHIO aIMiHiCTPaTHBHO-TIPABOBHUX CIIOPIB, HATOMICTb B
cT. 3 3aKkoHy 3a3HAueHO, IO «3aKOHOAABCTBOM MOXYTbH IependadaTucs
OCOONMBOCTI TPOBEIEHHS Memialii B OKPEeMHX KaTeropisiX KOH(QIIIKTIB
(cmopiB)» [9].

Ha ocHOBI HaBeneHOro BHIE MOXHA TPUHTH BHCHOBKY, UIO
3aKOHOJIAaBCTBOM YKpailHM BU3HAYEHO MOXIIHMBICTh JOCYJIOBOI'O IIOPSAKY
BUPIIICHHS aJMIHICTPAaTHBHOTO cropy SIK JIbTEPHATHBHOTO
(pexOMEeH0BaHOT0), a He 000B’SI3KOBOT0O CIIOCO0Y HOro BHPIIICHHS, B TON
K€ Jac YiTKOr0 HOPMATHBHOTO BH3HA4YECHHS BHJIB, CIIOCOOIB Ta mpouexyp
HOTo yperyJiroBaHHs He BU3HAUCHO.
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4) mepenada HETIOBHOJITHROTO TIijI Harsiq 6atbkam abo ocobam, sKi iX
3aMiHIOIOTh, 9H IiJl HATJISI] IIeJarorivTHoMy abo TpyZOBOMY KOJIEKTHBY 3a iX
3roI010, a TAKOK OKPEMHM IpoMajisiHaM Ha X mpoxamHs [1].

Y pa3i BUNHEHHS HETTOBHONITHIMI: HE3aKOHHHX [IiHf i3 HApKOTHKaMu 0e3
MeTH 30yTy, ApiOHOI KpaaibKKW, Iiif, M0 MOPYIIYIOTH OLNBIIICTH MPaBHI
JIOPOXKHBOTO PYXY, KEpyBaHHS TPAHCIIOPTOM Y CTaHi ¢’ sHiHHA (1-3 gacTHHA
c1. 130), mopyeHHs Jopir, BYJIHIb Ta 00’ €KTIB Ha HUX, IIOPYIICHHS IPaBHI
TOPTIBJII AJIKOTOJHHUMH HAIlOSIMA YW TIOTIOHOBUMH BHpOOamH, ApiOHOTO
XYJraHCTBa, CTPUILOM B 3a00POHEHMX MICILSX, 37ICHOI HEMIOKOPH IMOJIiLii,
IHIIMX HE3aKOHHUX Iii 31 30pO€H0 — BOHU MiJJIATAI0Th aJIMIHICTPATHBHIN
BIJIMOBIZAIbHOCTI Ha 3arajibHUX MiACTaBax (KpiM aJMiHICTPATHBHOTO
apemty). Ayie 3 ypaxyBaHHSIM XapakTepy IPaBOIOPYIICHHS Ta OCOOH
MPaBOMOPYIIHHUKA JI0 HUX MOXKYTh OYTH 3aCTOCOBaHI i 3aX0A1 BIUIUBY (KpiM
0ci0, 0 BYMHWIN IIPABOTIOPYIICHHS, TIependadeHi cT. 185).

3rigHo 3 mocraHoBoro IlmeHymy BepxoBHoro Cymy VYkpainu Bix
15 tpaBasa 2006 poky Ne 2 «IIpo mpakTHKy PO3TISAY CyAaMHU CIpaB IO
3aCTOCYBaHHS NPHUMYCOBHX 3aXOJiB BHXOBHOTO XapakTepy» Iepenada
HENOBHOJITHBOIO IIiJl Hariasax OatekiB abo oci0, Kl iX 3aMiHSIOTH,
JIONYCKAa€ThCs JIMIIE 3a HAsBHOCTI JaHMX NpO Te, IO BOHM 3JaTHI
3a0e3MeYnTH MO3UTHBHUII BHMXOBHMH BIUIMB Ha HBOTO Ta IOCTIiHUIA
KOHTPOJb 3a Horo moBemiHkow. Ocobamu, siKi 3aMiHSIIOTH OaThKiB, €,
30KpeMa, YCHHOBUTEINI, MIKyHHU 1 MIKITyBaJbHUKU. [IuTaHHS Npo mepenauy
HETOBHOJITHROTO IMijl HAarjsiaA OaThkiB abo 0ci0, sAKi X 3aMiHSIOTh, CYI
MOBMHEH BHpILIyBaTW 3 ypaxyBaHHSAM [aHUX, L0 iX XapaKTepU3YIOTb.
HenpumycrimMo niepeaaBaTi HEIOBHOJIITHBOTO M1 HATIIS OaThKa 94U Matepi,
sKi 1030aBiIeHI OATHKIBCHKUX TIpaB, a TAaKOK OATHKIB UM IHIIHX 0Ci0, KOTPI
yepe3 CBOIO MOBEIIHKY HE 31aTHI ITO3UTHBHO BIIMBATH Ha HHOTO. Xoda B
3aKOHi He epe0adeHO 000B I3KOBE OTPUMAaHHS 3011 0AaTHKIB 200 0ci0, sKi
iX 3aMiHSIOTH, HA TepeAady IM HETOBHOJITHBOTO IiJ HarlsiA, Cya Mae
OTpUMATH TaKy 3rojay. HemoBHONITHBOrO MOXHa IepelaTd IiJ HarJsiji
MearorivHoro (3a MiclleM HaBYaHHS) YM TPYAOBOTO (3a MicClleM poOOTH)
KOJIEKTHUBY — 3a 3TOJIOI0 IIbOTO KOJIEKTHBY, a TAKOX IiJI HArJs] OKPEMHX
rpoMajisiH — Ha iXHe npoxaHHs. [Ipy 1IbOMY SIK NMEAarorivHuil 4u TPy IOBUI
KOJIEKTUB, TaK i OKpEMHI T'POMaJSIHUH MalOTh Oy TH CIIPOMOJKHI 311CHIOBATH
BUXOBHHH BIUIMB Ha HEMOBHOJITHLOTO, IMOCTIHHO W HaJCKHHUM YHUHOM
KOHTPOJTIOBATH HOTO TIOBE/IHKY Ta 3000B’s13aHi e pooutu [2].

BcraHoBiaeHHS BiAMOBIAAaILHOCTI 0aTHKIB Ta 0Ci0, sIKi iX 3aMiHIOIOTH 3a
MPaBONOPYILICHHS, BANHEH] TX HETTOBHOJITHIMH JIThbMH, € KOMITIPOMICOM MiX
3pOCTaHHSM TPOTHIIPABHUX IIPOSBIB 3 OOKYy HEMOBHOJITHIX Ta BXE 3
ICHYIOYMMH TPaIUIIisIMHA BH3HABATH 3IaTHICT CBIZJOMO JIiSITH Ta BiAOBIIaTH
3a Taki mii 3 16 pokiB. TuM He MeHI, SK CBiAYaTh CTATUCTUYHI JaHi,
HETIOBHOJIITHI Ay’K€ 9acTO BIAIOTHCS J0 MPOTUIPABHOI HOBEIIHKH [3].
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Y cydacHMX yMOBax y 3B’sI3Ky 3 PO3IIUPEHHSM c(hepH MPaBOBiTHOCHH, B
SIKMX HETIOBHOJIITHI MOXYTh CaMOCTIHHO peali30ByBaTH OKpeMi IpaBa Ta
BHKOHYBaTH 000B’sI3KH, 3aTpeOyBaHUM € 3HIDKCHHS BiKy aJMiHICTpaTHBHOI
BignoBigameHOCTI. TOMy I TOJONAHHS AEBIaHTHOI IMOBENIHKH 3 OOKYy
HETIOBHOJIITHIX Ta 3a0€31eYeHHS Ji€BOTO BUXOBHOTO Ta 3aII001>KHOTO BIUTHBY
HAa MIUTITKIB € HEOOXiTHUM 3HIDKEHHS BiKy 70 14 pokiB, 3 yMOBOO, IIIO 10
oci0 BikoM Bix 14 no 16 MOXIMBO 3aCTOCYBaHHSI 3axO/iB BIUIUBY,
a3 16 — IpUTATHEHHS 10 aIMIHICTPAaTHBHOI BIANOBIAAIBHOCTI Ha 3arajibHAX
3acazax 3 000B’SI3KOBUM BUKOPUCTAHHSIM CICHIaTbHAX OCBITHHO-BUXOBHHIX
Iporpam 3a y4acTi cuxouoris [4].

3 anHamizy €aMHOTO NEPKABHOTO PEECTPY CYIOBUX pIllleHb, a came
MOCTaHOB CYZIB PO MNPHUTSATHEHHS HEHNOBHONITHIX IO aAMIiHICTpaTHBHOI
BiNOBIiJAILHOCTI, 5 IIMIIOB BHCHOBKY IO HAa MPAaKTUI[i HEMOBHOIITHIX,
TIepeBakKHO 3BUTHHSIOTH BiJI aIMiHICTPAaTUBHOI, a00 3aCTOCOBYIOTh TAKHIA BHT
BIUIMBY, SIK MOMEPEKCHHSI. A TakoX B pa3i MOBTOPHOTO BYUHEHHS
HETIOBHOJITHIMHA aJIMiHICTPATHBHOTO CTATHEHHS, IO aJAMIHICTpaTHBHOI
BIINOBIJANIFHOCTI MPUTATYI0 OaTbKiB, 3a HCHAJNC)KHE BHUKOHAHHS
0aTBKIBCHKUX 000B’SI3KIB.

Jlitepartypa:

1. Kopekc Ykpainu npo aaMmiHicTpaTHBHI npaBonopyuenHs (crarti 1 —
212-24), Hoxyment 80731-X, yuHHUH, TOTOYHA peaakiis — Pemakitis Bif
15.04.2023, mimcraa — 3000-1X, https://zakon.rada.gov.ua/laws/
show/80731-10#Text.

2. Ilocranosa [Trenymy BepxosHoro Cyny Ykpainu Big 15 tpaBas 2006
poky Ne 2 «Ilpo mpakTuky po3Iisgy CylaMH CIIpaB PO 3aCTOCYBAaHHS
MIPUMYCOBUX 3aXOMIiB BHXOBHOTO xapakrtepy», Jokyment v0002700-06,
MOTOYHA penaxiis — [putiasaTts BIJ 15.05.2006,
https://zakon.rada.gov.ua/laws/show/v0002700-06#Text.

3. AnminicTpaTHBHI aHi B 3HaueHHI 3akoHy Ykpaiuu «IIpo nepxaBHy
CTaTUCTUKY», 10 30upaioThess  (0OpOOJNSIOTBCS) Ta  MiJUISATAlOTh
OTIPUJITIOTHEHHIO B HanjioHanbHii MOJI LT Ykpainu. URL:
https://data.gov.ua/dataset/207f2c6d-998f-4a15-91de-f7e5259beaf7.

4. ConositoBa O.M., IOpunnuauii HayKOBHMH ENEKTPOHHUH >XypHal,
Ne 12/2022, YK 342.9, DOI https://doi.org/10.32782/2524-0374/2022-
12/74 c. 316-322.

224



DOI

HUMAN CENTEREDNESS AND ELECTRONIC
PUBLIC ADMINISTRATION

JIOANHOOEHTPU3M TA EJIEKTPOHHA
IIYBJIIYHA AJIMIHICTPALIISA

Mikhrovska M. S. Mixposcbka M. C.

Ph.D., Doctoral Candidate KaAHOUOAm 10pUOUYHUX HAVK,
at the Department of Administrative 0oKkmopanmka kagpeopu
Law and Process AOMIHICMPamueHO20 npasa ma npoyecy
Educational and Scientific Institute Hasuaneno-nayxkosuii incmumym npasa
of Law of Taras Shevchenko Kyiv Kuiscokozo nayionanpnozo
National University yHisepcumemy imeni Tapaca Illesuenxa

Kyiv, Ukraine m. Kuis, Yipaina

Koncturyuis Ykpainu, BU3HaHA OJHI€I0 3 HAWIEMOKPATHIHIIINX Y CBITI,
nporoyiocwna, mo «JlromuHa, T KUTTS 1 3I0pOB’S, YeCTh 1 TiTHICTH,
HEIOTOPKAHHICTH 1 Oe3Ieka BU3HAIOTHCS B YKpaiHi HAMBHUIIOIO COIiaIbHOIO
minHicTo. [IpaBa i cBOOOAM JIOMMHHU Ta iX rapaHTil BH3HAYAIOTh 3MICT 1
CHPSIMOBAHICTh MISTIBHOCTI JiepKaBH. JleprkaBa BiqIOBiae mepe JIF0IHHOI0
3a CBOIO JISUTBHICTh. Y TBEpPKEHHS 1 3a0€31eUeHHs 1paB 1 CBOOO/ JIIOMHU €
TOJIOBHUM O0OB’sI3KOM JiepkaBu» [1]. B mpaBoBoMy BHMIpi Taka KOHIICTIIIis
HOCHTH Ha3BY «JIOIUHOLCHTPU3IM.

Tak, JTIOAMHOIIEHTPHU3MOM MOJKHA BBA)KATH KOHIICTIIIEIO B MyOIITHOMY
yIpaBiiHHI, 3riIHO sKOI JIOAWHA, ii TpaBa, CBOOOAM Ta IHTEpecH €
HAMBHINOI0 COIAbHOIO IIHHICTIO Ta HAHOUTBIIAM MPIOPUTETOM IS
JIep’KaBy, 1€ CEPBICHO-OPI€HTOBAHA KOHIIEMINS, 3a SKOK JepiKkaBa
3000B’s13aHa CIY)KUTH JIFOJUHI, a HE HaBIAKHW. BiAmoBimHO 10 imeororii
JIFOIMHOIICHTPU3MY a00 «JIIOIUHO-OPIEHTOBAHO» 1€0JIOTii, JepikaBa Mae
«CIYXHUTW» 1HTEpecaM TpoMajisiH, TOOTO IIiSTH 3apamd i B iM’sI IPUBATHUX
0ci0 NUIIXOM BCEOIYHOTO 3a0E3MeUYCHHs MPIOpHUTETYy iX MmpaB, CBOOOI Ta
iHTEepeciB y myOniuHil cdepi [2, c. 12]. AKTyaabHAMHU B IBOMY KOHTEKCTI
BUJIAIOTBCS TyMKU mpod. ABep’sHoBa B.B., sikuii mpoTsrom Bci€l CBOET
HAYKOBOI JIisJTBHOCTI BiJICTOFOBAB MO3UIIIT MIOJ0 HEOOXIAHOCTI IIOBCIOHOTO
BIIPOBAKEHHS KOHLEMIIIi JIFOMUHOICHTPU3MY : «...Tpeba yTBEpIKyBaTH
JYMKY, IO, 3pELITOI0, acleKTH palioHami3amii Jep>KaBHOTO YIpPaBIiHHS
MaroTh OyTH TiANOPSAKOBaHI acrieKTaM HOTo JIeMOKpaTH3allii i rymaHizartii
[3, c. 25]», BiaTak, BUIAETHCS JIOTIYHUM, 0 Hapa3i BiOyBalOThCS Cpoou
«IepepoOUTI» CUCTEMY BITYM3HSIHOTO JCPKABHOTO YIPABIIHHSI B CHCTEMY
myOuTigHOT axMiHicTpaii, 0 iCHy€e B €BPOIIEHCHKIX IeprKaBax.
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Skmo B3aTH mo yBarm Yka3 [lpesumenta Ykpainu Big 22 numHs
1998 poxky «IIpo 3axoam moa0 BpoBamkeHHs Kormemntii anminicTpatuBHOT
pedopmu B Ykpaini» [4], To, cTac O4EBHIHNM, IO LEil JOKYMEHT HE TIIbKU
JeTaxi3yBaB BHINe3a3HaueHi mosiokeHHs OcHOBHOTO 3akoHy, BiH, 0e3
CYyMHIBY, CTaB (aKkTHYHMM BTUIEHHSAM BCIX JAyMOK Ta IOIEPEIHiX
HaNpaIoBaHb 00 CIPABKHBOTO MPU3HAYCHHS ITyOIiYHO] BIagH, B HHOMY
Briepiie Oyjo BH3HAHO (haKT HEOCKOHAIOCTI Ta TOMMIJIKOBOCTI CYyJDKEHb
cTaporo, PagsHCBKOTO 3aKOHOJIaBCTBA 010 «BHKOHABYO-
PO3IMOPSITHULIBKOT» TPUPOAN YNPABIIHHS SIK TaKOTO, B SIKOMY JIIOJWHA €
BCHOTO JIMIIE TBHHTHUKOM CHCTeMH. Hapasi MoXeMO KOHCTaTyBaTH, ILO
Konnenuist  aaMminictpaTuBHOI  pedopmMa €  CBOEPIJHOI  TOYKOIO
HETIOBEPHEHHS, sIKa YTBEpIMJIa CEpBICHY OpPI€HTOBAHICTH SK OCHOBY BCiX
NOJAJBIINX TIEPETBOPEHb JEpKaBH. «3MICT aaMiHICTpaTHBHOI pedopMu
TOJIsITa€, 3 OMHOTO OOKY, Y KOMIUIEKCHIH mepeOyaoBi icHyrodoi B YKpaiHi
CUCTEMH JIep»KaBHOTO YIPaBIiHHS BCiMa cepaMH CYCHIJIBHOTO JKUTTA. 3
iHIIOro0 — y po30ymOBi AESKHX IHCTHTYTIB NEP)KAaBHOTO YIPABIIHHS, SKAX
YKpaiHa 1e He CTBOPHIIA SIK CYBEPCHHA JEPKaBa. Ii MeTor0 € q)opMyBaHHs{
CHCTEMH JIEPKaBHOTO ynpaBJ‘IlHHi{ sKa CTaHe OJIN3BKOIO J10 HOTpe6 1 3amuTiB
JIIOJIei, a TOJIOBHUM NpiopUTETOM ii AisIIbHOCTI OyJe CiIyKiHHS HapoJOBi,
HamiOHATBHUM iHTepecaM. Ll cucTema paepaBHOTO YIpaBmiHHSI Oyne
MiKOHTPOJILHOIO HApPOJOBI, MPO30pOI0, IMOOYMOBAHOK Ha HAYKOBHX
NpUHIHUIAX 1 eeKTUBHOIO» [4].

Came TOMY, pyXalo4uch B HaNpsiMKy €Bponu, YKpaiHi BKpaii He0OXiaHO
OpaTH 1O yBarw KaTeropilo «IIyOJivHA amMiHICTpamis» — aJKe MTOMiHyroue
TIOHSTTS «JIEPXKABHE YIPABIIHH JaBHO BXKe BIJPKUIIO cebe, a OT «Iy0iuHa
anMiHicTpalis» e Joci nepebyBae y crajii «aKTHBHOTO pO3IJISLY Ta
MOXJIMBOCTI BIIPOBAKCHHS.

[Ipote, Ha CLOTO/HI, BPaXxOBYIOUM TEHJICHIi OCTAHHBOTO AECATUIITTS
10710 HAJACTPIMKOTO PO3BHTKY iH(GOPMAIIMHUX TEXHOJIOTiH, cama mo coOi
KaTeropis «myOIiyHa aJMiHICTpalis» Bxe BUTIsiIae 3actapijo. Tak, Hapasi,
Maibke Bci chepH MisITBHOCTI JepKaBH 1 CYCHITBCTBA IEPEXOISTh B
eJIEKTPOHHY (LU(POBY) IUIOLMHY. A, OT)KE, MOBY HEOOXIJHO BECTH i IO
SJIEKTPOHHY MyOJIiYHy aaMiHICTpamito, aJpke caMe BOHA, Ha BiIMIHY BHUJ
3BUYaiHOI, 3a JIONMOMOIOI0 iH(pOpPMaliiHO-KOMYHIKaliHHUX TEXHOJOTIH €
HaMOLIPII HAOIMKEHOIO IO TPOMAJSIH, a, OTXKe, — 1 10 3a0e3nedeHHs iXHiX
npaB Ta cBoOoxA. Biarak, enekTpoHHy myOIivyHY aJMiHICTpalil0 MOXXHa
BU3HAYUTH SIK CYKYITHICTh OpraHiB BHKOHABYOI BJIQJM Ta MICIIEBOTO
CaMOBpS/IyBaHHA, IO MiAIOPSIKOBAaHI IMyONidHIA BIadi, MiSUTBHICTH SKOI
CHpsIMOBaHAa Ha BUKOHAHHS 3aKOHIB Ta peasizallifo IHMMX IyOJIiuyHO-
YOpaBIiHCBKUX (YHKIH, SKi MOXYTh JA€NeryBaTHUCS IiANPHEMCTBAM,
yCTaHOBaM Ta OpraHizamisM Ta Oyab— SKHM IHIIMM Cy0’€KTaMm, MI0
3IACHIOIOTH (QYHKIIT MyOMiYHOTO yIpaBIiHHS 3 METOI0 3a0e3MeueHHs IpaB
i cBOOOJ IIOAWHM 1 TPOMAASHUHA 3a JOMOMOTOI iH(OpMAIiHHO-
KOMYHIKaI[ifHUX TeXHOJIOT1i [5].
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BaxunmBo 3BepHyTH yBary Te3y 3 Jekmapanii npunuumnis «I[loGynosa
iH(pOpMAamiHHOTO CYCIIbCTBA — TI00abHA 3a7ada B HOBOMY THCSHYOJITTI»
Bix 12 rpynus 2003 p. B XKenesi 3a pesynbraramu BeecBiTHBOT 3ycTpivi Ha
BUIIOMY piBHI 3 THTaHb iHPOPMALIHHOTO CYCIIBCTBA, a caMe:
«IHpopManiiHO-KOMYHIKaliiHI TEXHOJIOTIT CJIiJ1 PO3IJISIATH SIK IHCTPYMEHT,
a HE CaMOIliIb, IO MOXYThH 3a0€3MEUNTH BEINYC3HUN MO3UTHBHUAN e(eKT
(MigBUIIEHHS MPOTYKTUBHOCTI IIpalli, EKOHOMIYHOTO 3pOCTaHHsI, CTBOPECHHS
HOBHX POOOYMX MiCIb Ta PO3MIMPEHHS MOXJIMBOCTI IIparieBIAIlTyBaHHS,
MiABUIICHHS PiBHS KUTTS ToI0)» [6]. Te came 1 3 eJIeKTPOHHOIO MyOIIITHOIO
aJMIHICTpAIli€f0: BaXXJIIMBO HE Te, HACKUIPKA IIBHAKO 1 SAKICHO OyIyTh
nepeBeiCHi aHi y eJIeKTpOHHUI/ IM(ppoBHil (hOpMaT, BaXKIIMBO T€, HACKIJIBKH
e(eKTHBHO, 3pEIITOI0, Taka CJIEKTPOHHA IyOiiuHa aaMiHiCTparis
3a0e3nevyBaTuMe IpaBa IpoMa/isH.

JificHo, y pamKax peamizamii YTOAu Mpo acomialilo MK YKpaiHolo, 3
omuiei  croponu, Ta  €Bponeiicekkum  Coro3oMm,  €BpONEHCHKUM
CHIBTOBapHCTBOM 3 aTOMHOI €Heprii i IXHIMH JiepKaBaMU-WICHAMH, 3 iHIIOT
CTOPOHH, YKpaiHa Mae€ 3a0e3MeUnTH KOMIUICKCHUH PO3BUTOK €JIEKTPOHHOTO
ypsAIyBaHHS BIATIOBITHO 10 €Bporeiicbkux BuMor [7]. KoHmenmis po3BUTKY
CJIEKTPOHHOTO YPSIyBaHHs, MpUHHATa ax uepe3 20 pPoOKiB Micis 3rafgaHol
Konnenmii aaMiHicTpaTiBHOT pedopMH, 3a3Hadae HACTYIHI TI00AIBHI
HAaIpsMH MOJAIIBILIOT0 PO3BUTKY €JIEKTPOHHOTO ypsIyBaHHS:

1. MozepHi3amis MyONIYHUX MOCIYT Ta PO3BUTOK B3a€EMOJIl BIaIH,
rpoMajasH i Oi3Hecy 3a JOMNOMOroro iH(popMaliiHO-KOMYHIKAIIHHIX
TEXHOJIOT1H;

2. MOJiepHi3allisi  Jep)KaBHOTO  YOpaBIiHHA 332  JOIOMOIO0
iH(pOpMaIiHHO-KOMYHIKAI[ITHUX TEXHOJIOTIH;

3. ynpaBiiHHS PO3BHTKOM €JIEKTPOHHOTO ypsiayBaHH [7].

Ille oaHUM WIATBEPIKCHHSAM HAJA3BHYAHHOI BaXKIMUBOCTI ILHOTO
HaNpsIMKY € TiamucanHs Ta parudikamis y 2023 pomi Yroan Mix YkpaiHoro
Ta €BporneiicbkuM Cor030M IMpo yyacTs YKpaiHu y mporpamMi €BporneicbKoro
Coro3y «lludposa €spona» (2021-2027) [8]. 3okpema, TaM 3a3HAYAETHCH,
o, ICHye HEOOXIIHICTh CHOPABEIJIMBOIO Ta JIOJHHOLICHTPHUYHOIO
(poBOro Mepexoay IMI0A0 BIPOBA/HKEHHS HOBUX IIM(POBUX TEXHOJIOTIH B
CKOHOMIIll Ta CYCHUIBCTBI, 10, Oe33amepeyHo CBIAYUTH MPO Te, IO
CTaHOBJICHHS CIIEKTPOHHOI MyONigyHOi ajMiHicTpamii B YKpaiHi, ska
MOKJIMKaHa BTUIIOBATH KOHLEINIIIO JIIOAMHOLUEHTPU3MY Ta CepBICHOT
JIep>KaBH, Ha CHOTO/HI € OJHMM 3 HAaWBaKJIMBIIINX Ta HaWaKTyaJIbHIIINX
HanpsMiB pO3BUTKY YKpaiHH.
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srimio Cratyry OOH Tta 3akmounoro akty Hapamm 3 Oesmekm Ta
cuiBpobitHUITBa B €Bpomi Bix 1 cepmast 1975 poky.

XapaKTepHUMHU pUCaMH POCIHCHKOI OKymariitHoi nomituku B Kpumy, €
CHCTEMaTHYHE Ta TOTaJIbHE HEXTYBAHHS IPaBaMU i CBOOOIaMH JIFOANHH — SIK
TPOMAaITHCHKO-TIONITHYHAMH, Tak 1 COLIAJIbHO-€KOHOMIYHHUMHU.
[epeciimyBaHHsAM, K IPAaBUIIO, MATAIOTHCA TaK 3BaHI «HEJOSUIBHI» TPYyNH
HaCeJICHHS: TPOMAJIChKI aKTHUBICTH 3 4YHCIa KPUMCBKHX TaTap, abo eTHiuHi
YKpaiHLi, SKi He MPUXOBYIOTb CBOET iIEHTHYHOCTI.

3 MoyaTKOM IMOBHOMACIITAOHOT POCIHCHKO-YKPaiHCHKOT BifiHU, CHTYALIis
3 JOTPUMaHHAM INpaB JMoauHU B Kpumy, HaOyna O3HaK KPUTHUYHOI, IO
BUMAarae He JIMIIE MOCTIHHOTO ii MOHITOPUHTY Ta BiJIIOBIAHOTO pearyBaHHs
3 OOKY yKpaiHCHKOI BJIajiv, a H yTPUMaHHS [IbOTO MHUTaHHA y (OKyCi yBaru
CBITOBOI CITUIBHOTH.

PerymnsipHe BimcTe)keHHS 3MOYMHHUX A OKymamiiHOi Bianu B Kpumy,
3IIMCHIOIOTh TPOMAJIChKI opraHizauii: «Ykpainceka ['enbciHcbka crinka 3
mpaB TIOOWHM» (acomiamlis TPOMAaIChKUX IPABO3aXMCHUX OpTraHi3allii),
«entp mpas moauan ZMINA», «KpuMmSOS», «KpuMcbka npaBo3axucHa
rpyna», «Jlim mnpaB gromuHn  “Kpum™»  (00’e€AHaHHS  YOTHUPHOX
NPaBO3aXUCHHUX OpraHizamiii — «PerioHaNpHUH LEHTpP 3 TpaB JIOJUHNY,
«Uentp rpomaasHcbkoi ocBiTH “Anbmenna”y», «KpuMcbka npaBo3axucHa
rpynay», «llentp npas moauau ZMINAY).

BaxiuBuM «MexaHi3MOM» aKTyaizallil HUTaHHs 1pas JoAnHE B Kpumy
Ha MDKHApOJHIH apeHi, € BUKOPHCTAaHHSI «MalTaHYHKIB» MIKHAPOIHUX
oprasizauiii ta hopymis.

Tak, mpobmema nopytreHHs Pociiicbkoro demnepariieto npas JIIOIIMHA Ta
HOPM MDKHApOJHOTO I'yMaHITapHOTO MpaBa, ooropoproBasiacs Ha [lepiomy
(23 cepmrs 2021 p.) Ta Apyromy (23 cepmns 2022 p.) camitax Mi>KHApOIHOL
«Kpumcpkoi  mmardpopmm»,  Ilepmomy  IlapmameHTchKOMY — camiti
(24-25 xoBtHs 2022 p.) «Kpumcbkoi miaardpopmu» Ta (B paMKax MEpHIOTO
[MTapnamenTcbkoro camity) Ha KoHdepeHwii BHUCOKOro piBHs 3a yd4acTi
oMOyICMaHIB Ta HalliIOHATBHUX 1HCTUTYIIH 3 nipaB mronuan (HITLT) «butea
3a npasa jroauad. Kpum. Yipaina. CBit». Pe3ynbTati 00roBOpeHb 3HANIIITH
CBOE€ BiIoOpaskeHHs y miacyMKoBHX Jlexmapamisx mux ¢opymis [7; 8; 9; 11].

20 rpymuast 2022 p. (y Crtpacdypsi), Odicom I'enepansaoro Cekperaps
Pagu €ppommn, Oyno opraHizoBaHO Kpyrimid cTim Ha Temy «CHTyamis 3
IpaBaMH JIIOAWHU B OKymoBaHiH ABTOHOMHIA Pecmy6mimi Kpum ta micti
Cesacrornonp, YkpaiHa. Po3BuTOK moxiii BHAcmifiok pociiicbkoi 30poiHOi
arpecii». Big Ykpainu, y9acTs y 3aX0/i B3SJIH: MPEACTABHUKH YKPATHCHKHX
NPaBO3aXMCHUX oOpraHizamid, Memxiicy KpUMCBKOTATapChbKOTO Hapony,
IIpencraBauirsa [Ipesunenta Yxpaiau B AsToHOMHiH PecmyOumini Kpum ta
Odoicy YnoBHOBaxxeHOTO YKpainu [6].

24 xsitas 2023 p., y Bigni, B pamkax [pyroi gomatkoBoi 3ycTpiui 3
nuTaHb Jroackkoro BuMipy OBCE «TopTypu Ta iHIII cepiio3Hi MOpyLIIeHHS
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MDKHApOJHOTO TYMaHITapHOTO MpaBa Ta IpyOHMX NOPYIIEHb MIXXHAPOJIHOTO
mpaBa y cdepi npas moauHn», BigOyses 3axig KpumSOS, Truth Hounds ta
International Partnership for Human Rights (IPHR) [10].

Kpumcpka mpobneMaTika He 3aimInaeThCs mo3a ysaroro Opraizarmii
O0’ennanux Hamiit, 3okpema — Ynpasninus Bepxosrnoro Komicapa OOH 3
TIpaB JIFOAWHY (IOTOBII MO0 CUTYamii 3 TpaBaMu JoAuHN) [1].

[TuraHHS HEXTyBaHHS pOCIHCHKOIO OKYMaliifHOIO BIIAJIOI0 TpaBaMU
momuan B Kpumy, migHiMaetees 3 TpuOyHm OOH  ykpaiHCEKHMHU
BHCOKOIIOCQ/IOBIIIMU Ta JUILIoMaramu: npomoBa I[lpesunenra Ykpainu
Bomongnmupa 3emeHchKOTO Ha 3arainbHUX Aebarax 76-1 cecii ['enepanpHOI
Acambnei OOH (23 Bepecuss 2021 p.) [3], CoinbHa 3asiBa «Bia iMeHI
40 meprkaB MPO CHUTYaIilo 3 MpaBaMH JIIOJMHA B THMYACOBO OKYIIOBAHOMY
Kpumy», Buronomena Emine J[xamnapooro min yac 48-1 cecii Panu OOH 3
npaB moguan (4 xoBTHS 2021 p., XKenesa) [4], BuCTym MiHIiCTpa
3aKOpIOHHUX crpaB Ykpainu JImutpa Kysnebu na nebartax ['eHepanbHOT
Acambrnei OOH 3 gpomoBimmro «Curyamiss Ha THMYacoOBO OKYIOBaHHX
TepuTopisx Ykpaium» (23 mororo 2022 p.) [2].

AXTHBHA aJIBOKaIlisl IpOOIeMH IpaB IoAHU B KpuMy Ha «MalijaHIuKy»
OOH, mana nHacmigkom cxBayieHHs (16 rpymus 2021 p.) I'eHepasibHOMO
Acambneero OOH oHOBIEHOI i mocuieHo1 pesomonii «CuTyartis 3 mpaBaMu
JIIONMHM Y THMYacoBO OKYyNOBaHUX ABTOHOMHiH PecnyOmini Kpum Ta
M. CeBacromnonb, Ykpaina» [5].

Otxe, 3aBISIKM 3yCHIUIIM IPaBO3axXMCHUX TI'POMAJICBKHX OpraHizaiiil,
YKpaiHCBKOI AMIUIOMATii Ta BHCOKOINOCAIOBIIB, MUTAHHS IIPaB JIIOAWHHU B
Kpumy, yTpUMy€eThCs B MOPS/IKY JIEHHOMY Ha MI>KHApOAHIH apeHi.

BonmHouac, BapTo KOHCTAaTyBaTH, IO BiJHOBJIEHHS Ta MOJaJblIe
JOTPUMaHHA TIpaB JIIOAWHU B KpuMy, MOXIMBI JMINe Imicis IeoKymnarii
Kpumcbkoro mBocTpoBa.
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B YkpaiHi BilicbkoBi anMiHicTpalii yTBOpeHi B KOXHil 00J1acTi Ta paiioHi
y 3B’S3Ky 3 IIHPOKOMACIITaOHIM BTOPTHEHHIM Pocii 24 moToro 2022 poky.
VY 3B’A3Ky 3 UMM BIANOBIZAHI JepXKaBHI aaMiHICTpamlii Ta TOJOBU TaKHX
aJMiHICTpaIii HaOyJIM CTaTyCy BiAIOBITHHUX BIHCHKOBUX aJMIHICTpAIlii Ta
HaYaJbHUKIB TAKUX BIHCHKOBUX aiaMiHicTpartiit [1].

Yacrunoto 1 ct. 4 3akony Ykpainu Bix 12.05.2015 p. Ne 389-VIII «IIpo
NIPaBOBHUI PEXKHMM BOEHHOTO CTaHy» [2] nependadeHo, 10 Ha TEPUTOPIsX, Ha
SIKMX BBE/ICHO BOEHHUH CTaH, JUIs 3a0e3neuerns aii KoncTuryuii Ta 3akoHiB
VYkpainu, 3abe3meueHHss pa3oM i3 BIHCHKOBUM  KOMaHIyBaHHSM
3alpOBaJKEHHS Ta 3/1IHCHEHHS 3aX0/1iB IPaBOBOT'0 PEKMMY BOEHHOT'O CTaHY,
000pOHH, IUBUILHOTO 3aXHCTY, TPOMAJICHKOI OE3MeKH 1 MOPSIIKY, 3aXUCTy
KPUTHYHOI iHPPACTPyKTYpH, OXOPOHH TIpaB, CBOOOM 1 3aKOHHUX IHTEpPECiB
I'POMa/ITH MOXKYTh YTBOPIOBATHCS THMYACOBI JIEp>KaBHI OpraHd — BiHCHKOBI
azMiHicTparii.

Paifonni Ta oOnacHi BilicbkoBI aaminicTpanii OyJo  yTBOpEeHO
24.02.2022 p. Yxa3zom IIpesnnenra Ykpainu Ne 68/2022 Ha Bciit Teputopii

232



VYkpaiHu BHaCJIiJOK HOBHOMacITabHOI arpecii pociiicbkoi deneparii npotu
Hamoi JepaBW Ha 0asi ICHYIOUMX PalOHHMX Ta OOJACHHUX NEpyKaBHHUX
aJMiHICTpaliii  (BIAMOBIAHUX  BIMCHKOBO-IMBUILHUX  aJMIHICTpAIliii).
BiiicpkoBi agMiHiCTpallii HaCEICHUX IMYHKTIB 3apa3 yTBOPIOIOTHCS IO Mipi
HeoOXigHoCTi [3].

AHaiti3 aZIMiHICTPaTHBHO-TIPABOBOTO CTATYCY (3 JaT. status — CTAaHOBUIIIE,
TIOJIO’KEHHS1) BIICHKOBHX aJMiHICTpaliii B YKpaiHi Clliji moyaTu 3 Harojocy
Ha TOMy, IO TIPaBOBHII cTaryc OyAb-IKOTO CyO’eKTa Jep>KaBHOTO
yOpaBiiHHA €  TMTaHHAIM  OaraTOBUMIPHMM 1  MOJIaCHEKTHHM.
AIMiHICTPaTHBHO-TIPABOBHI CTATyC SK IIOBHOIIPABHA KAaTETOPIs € TOXiTHOIO
BiJI MOHATTS «IIPaBoOBHH cTatycy. «[IpaBoBuii craTyc» BimoOpaxae mpaBoBe
TIOJIOXKEHHS Ccy0’eKkTa (FOPUINYHOI 0coOM), sIKa 3aJEKHO B MOPAAKY ix
CTBOPEHHSI TOAUISIOTBCS HAa IOPUAMYHUX OCI0 NpPUBATHOrO MpaBa Ta
IOPUIUYHUX 0ci0 myOmiuHoro mpaBa. OcTaHHI, SK BIyYHO 3a3HAYaE
O. KopoTyH, cTBOpIOIOTECA Oe3nocepeanbo [4].

Ilepmoro  ocoOnuBicTIO aJIMiHICTPATHBHO-TIPABOBOTO  CTaTyCy
BIMICBKOBHX aJMiHICTpaLiii B YKpaiHi € 6araToMipHICTb IIpeIMETy BiaHHS.

Jpyra ocCOOMMBICTP — THMYAcOBICTh (YHKIIOHYBaHHA BiHCHKOBHX
aJIMiHICTpAITiii.

Tpetpot0  OCOONHUBICTIO aJMiHICTPATHBHO-TIPAaBOBOTO cTarycy
BIICBKOBHMX aJMIHICTpaliii € Te, II0 YMHHUM 3aKOHOJABCTBOM YiTKO
PO3MEKOBAaHO OOCST  aIMIHICTPATUBHHX IIOBHOB&)KCHb  BIHCHKOBHX
aJMIHICTpaIliif B 3aJIeXKHOCTI BiJ TEPUTOpIaJIbBHUX MEX 3A1HCHEHHS
KOMIIETEHIII].

YeTBepTa 0COOIMBICTB aIMIHICTPaTHBHO-NIPABOBOTO CTATYCY BIHCHKOBUX
aZMiHICTpaliii mossrae y crernudim mnepeadaYeHuX 3aKOHOJABCTBOM
MTOBHOBa)KEHb.

[T’sata 0co0aMBICT aJMiHICTPaTHBHO-NPABOBOIO CTaTyCy BiHCHKOBHX
aJMIHICTpAIiii SKy CIil BHOKPEMHTH II€ BiOMIHHICTh BIHCHKOBHX
aJIMIHICTpAITi#l B/l BIICHBKOBO-IIUBIIBHUX aMiHICTpPAIlii.

TakuM 4YMHOM, aAMIHICTPATHBHO-TIPAaBOBHMHA  CTAaTyc BiHCBKOBHX
ajMiHicTpaliii B YKpaiHi ckepoBaHUil Ha 3a0€3MEUeHHs] PEKUMY BOEHHOTO
CTaHy.

Ha opmanmii yac ajaMiHICTpaTMBHO-TIPABOBMH  CTaTyc BIHCHKOBHX
aZMiHICTpamiii B YKpaiHi moysirae y JOTPUMaHHI MpaB i cBOOOA rpoMajsH
HaBiTh B yMOBaX KOHCTHUTYLIHHUX OOMEKEHb.

Takox, X049y 3ayBaKUTH BIACHKOBI aaMiHICTpamii Ha JaHUM Yac Mo
0COOIMBOMY Ba)KIIMBi JUII MEIIKAHIIIB TEPUTOPIH B AKUX BiIOYBAIOTHCS UM
BinOyBanmcs OOMOBI Aii, OCKUIBKH HAJUICHHI MOBHOBAXCHHSIMH MPUAMATH
pillIeHHs, BiA SKUX 3aleXUTh OKUATTS JIIOACH: IWIOJ0  eBakyarii,
3aIpOBaKEHHS] KOMEH/IAHTCHKOI I'OJJMHH, HaJ[aHHS T'YMaHITapHOI 10IIOMOTH
Ta IHIII.
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momimii  VkpaiHu €

HEOOXiJHOI0 YMOBOIO 3aXHCTy KOHCTUTYIIHHOTO manxy, 3abe3rmedeHHs
3aKOHHOCT] 1 IPaBONOPSIKY, JOTPUMAaHHS NpaB 1 cBoOOA moAuHU. Bin
JisSTBbHOCTI TpamiBHUKIB HamioHanbHOT modinii YKkpaiHu 3Ha4HOIO Mipoo
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3aJICKUTh YCIIIIHICTD peaizalii HalllOHaJbHUX IHTEPECiB Ta CTaOUIbHICT
CYCITUTBHOTO PO3BHUTKY nepxkasH [1, c. 100].

Busnavarouu ocobnuBe miciie HamioHanpHOT mouinii cepes JepKaBHUX
cy0’€eKTiB 3a0e3meueHHs mpaB i CBOOO/I IFOJMHH i TPOMAaITHIHA, HEOOX1THO
3a3Ha4UTH, O 3akoH Ykpainu «[Ipo HamionanbHy nominito» [2] micTuth
OKpeMi HOpMa, IO TPSAMO BKa3ylOTh Ha IPIOPUTETHICTH 3a3HAYCHOTO
NPUHLMUITY B AisTIBHOCTI Oy[b SKOTO moJineicbkoro. Tak, HanpuKia, cT. 2
3a3HaYCHOTO 3aKOHY MICTUTH (YOPMYIIOBAHHSA, IO « 3aBIaHHIMH TIOJIII] €
HaJaHHS NOJiNeHChKUX Mmociayr y cdepax...» 1 OJHI€I0 3 mepummx cdep
HaJaHHS MOCIYT BHOKPEMIIIOETHCS «OXOPOHH IpaB 1 CBOOOA JIOAWHH, a
TaKOX IHTEPECIB CYCITLILCTBA 1 IepKABI.

Ornsparodrch HA JOCBIA JEMOKPAaTHYHHUX JEpKaB CIIiJ] KOHCTaTyBaTH
TOoW (haxT, M0 BOHM HAAULIIOTH OPTaHM i3 MIATPUMAHHS PaBONOPSAKY
psIOM TOBHOB@)XEHb IIOAO 3aCTOCYBAaHHS CHJIM 3 METOIO IiATPUMaHHSA
MPaBONOPSIKY, MUY Ta CIIOKOIO B CYCIUIBCTBI Ta JiepKaBi BLIIOMY.

OCHOBHUM MIXKHapOJHHUM JIOKYMEHTOM B IIbOMY HalpsMKy € KoHBeHIis
PO 3aXKCT MpaB JIIOJUHE Ta OCHOBHHX cB00OJ. Tak, ctarrsa 2 KouBeHil
MICTUTBH (hOPMYITIOBAHHS IpaBa Ha XKUTTA: «IIpaBo KOXKHOI 0COOM Ha KUTTS
OXOPOHSETBCS 3aKOHOM. HixTo He Moke OyTHM HaBMHCHO M030aBieHUIl
JKUTTSI IHAaKIIe SK Ha BUKOHAHHSA BHPOKY CYIy CMEPTHOTO BHPOKY, IIO
BUHECEHO CYyJOM 32 CKOEHHS 3JI0YMHY, CTOCOBHO SIKOTO 33aKOHOM
nepenbadeHo Take nokapaHHs» [3]. OnHak, BKa3aHe NpPaBO He Mae
a0COJIIOTHOTO XapaKTepy i Mo:ke OyTH 00MeKEHMM, Y TOMY pa3i, KOJIu
BOHO € PE3yJIbTaTOM a0COIIOTHO HEOOXiTHOTO 3aCTOCYBAHHS CHIIH:

a) mpu 3axucTi OyIb-IKOi 0COOH Bil HE3aKOHHOTO HACUIIBCTRA;

b) npu 3aificHeHHi 3aKOHHOTO apemTy abo s 3amobiraHHs BTewi ocoou,
sKa 3aKOHHO TPUMAEThCS I1i]] BaAPTOIO;

C) Tpu BYMHEHHI MPABOMIPHUX il JJIsS MPUIYIICHHS 3aBOPYIICHHS ab0
noBcTaHHs [3].

ITyHKT «a» 4YaCTHHU 2 CTATTi 2 BKIIIOYAE 1 CAMO3aXHKCT, 1 3aXUCT 1HILIOT 0OCOOH.
[IyHKT «O» "acThHM 2 cTaTTi 2 BUKOPHUCTOBYE MOHATTS «3aKOHHUH apemT i
«3aTpUMaHMil Ha  3aKOHHMX  miacTaBax». L[i  TOJIOXKEHHS  MAaroTh
IHTepHpeTyBaThCA y BiamoBimHocTi 10 crarti 5 KonBeHmii, sika mepenbadae
cBoOoy i 6e3neky ocoou. [1030aBieHHsI KUTTS MOXKe OyTH BUTIPAB/IAHUM JIUILIE
B TOMY pa3i, SIKIIO BOHO 3AiHCHEHO 3 METOI 3aKOHHOTO 3aTpUMaHHS abo
MOMIEPEKSHHS BTe4l 0COOH, 3aTpUMAaHOT Ha 3aKOHHUX MMiICTaBax. AJie HaBiTh y
[IbOMY BHIIaJIKy 3aCOOM 37iHCHEHHS 3aTPHMaHHS/TIONIEPEIDKEHHS BTEUl MalOTh
OyTH «abCcoMIOTHO HEOOXITHIMH i IPONOPIIHHIMIY. 3aTpUMaHHS, 3iHCHEHE
HE Y BIANOBIAHOCTI IO BHUMOT CTaTTi 5, aBTO-MATHYHO TPU3BOIUTH [0
MOPYIIIEHHS CTATTi 2, IKIIO HE Ma€ MicIis BUHATKY [3].

l'oBopsiun mpo BiTYM3HSAHY NpaBOBY 0a3y, TO IMIUIEMEHTalis HOPM
KonBeH1ii mpu3Bena J0 BIPOBA/DKEHHs BHUIE BU3HAYCHOI'O NPHUHIUILY Y
HopMu OcHoBHoro 3akony. Tak, Koncruryniss Ykpainum y cr. 27 Takox
3abe3neuye 3aXUCT MpaBa Ha KUTTs: «KoxKHa JTI0MHA Ma€e HEBIJ' EMHE MPaBO
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Ha uTTs. HixTo He Moke OyTH CBaBUILHO 1030aBIeHUH KUTTSI. OOOB’ 30K
JepKaBU— 3aXHINATH XKUTTA JIOOUHU. KoXXKeH Mae NpaBo 3aXHIIAaTH CBOE
KHUTTSA 1 3I0POB’S, JKUTTS 1 3[0POB’S IHINMX JIFOJCH BiJ] MPOTUIPABHHIX
mocaranb» [4]. TakuMm 4YHHOM, HE3BAKAIOUM HA HaJaHi OpraHaM i
migpo3ainam HarioHanbHOT MOl HOBHOBaXKCHB 13 BUKOPUCTAHHS CHJIH Ta
BOTHENAJBHOI 30poi AeprkaBa HE 3BITBHAE 1X B BiAMOBIZaIBHOCTI IMIONO
3aXMCTY IpaBa Ha JKUTTS, CBOOOY i Oe3neKH BCiX JIIoAeH.

3akon VYkpainm «[Ipo HamioHampHy moONimito» 3a3Havae, IO
«MONINEHChKH  3000B’s13aHUM  3a37aNIeTiib MOMEPEAUTH OCO0Yy TIpO
3acToCcyBaHHS (PI3MUHOI CHIIH, CIIEIialbHUX 3ac00iB i BOrHEeNmamsHOI 30poi 1
HaJlaTy il JOCTATHHO Yacy JJIs BUKOHaHHS 3aKOHHOT BUMOTH HOJIILEHCHKOT O,
KpiM BHUITAQJIKY, KOJIM 3BOJIIKAHHS MOXKE CIPUYMHUTHU MOCSTaHHSA HA XKUTTH 1
3I0POB’st OCOOH 4K Ta/abo MOJIIEHCHKOTO a00 iHIM TSDKKI HACTiAKH, a00 B
cHUTyalii, MO CKJanacs, Take IONEPeIKCHHS € HEBHIPAaBIaHUM abo
HemoxuBuM» [2]. IlpoTe, B ymMOBaXx BOEHHOTO CTaHy [0 3a3HauCHOIO
HOPMAaTHBHO-TIPABOBOTO aKTy OYJIO BHECEHA P CyTTEBUX 3MiH, OCOOINBO
BOHU CTOCYIOTBCS 3aCTOCYBaHHS CIielliabHUX 3aco0iB. Tak, Hampukian,
«mig 9ac Aii BOEHHOTO CTaHy, Y pa3i HeoOXimMHOCTI BiMOWTTS Hamamy, IO
3arpoKy€ KHUTTIO YH 3I0POB’I0 MOJIIEHCHKOTO ab0 iHIIOT 0COOHM, a TAaKOK
YCYHEHHS HeOe3leKH y CTaHi KpaiHbOi HEOOXiTHOCTI abo IpHW 3aTpUMaHHI
oco0wu, sika BYMHUIIA [TPABONIOPYIIEHHS Ta/a00 YMHUTH OMIp MOJIeHChKOMY,
TIOJIICHCHKAN Ma€ TPaBO BUKOPHCTATH MiIPY9Hi 3acCO0m» [2], mo (paKTHIHO
3BUIBHSE BiJl BiAMOBIJAIBHOCTI MOJIIEHCHKOTO Mij Yac Jii BOEHHOTO CTaHy
3a HagMipHE 3aCTOCYBAaHHS CIJIM Y BIIHOIICHHI IO 0Ci0, SKi 3MiHCHIOIOTH
arpecito mpotu YKpaiHu.

TakuM YHHOM BIAMOBIIHI HOPMH BITYM3HSIHOTO Ta MIKHAPOIHOTO MpaBa
OINOCEPEKOBAHO MICTATh IpaBUJIa 3a SIKMMH IIOBHHHA (YHKI[IOHYBaTH
cUcTeMa JOTPUMaHHS MpaB JIOJWHM IMiJi Yac 3aCTOCYBaHHS CHJIM Ta
BOTHENAJBFHOI 3001 MpaniBHUKAaMH IOJIIII1, a came:

1. icHyBaHHs HIMPOKOTo 0a3M PI3HOMAHITHUX BUIIB 30poi it Ooenpumnacis,
mo 3abe3neunTs AupepeHiioBaHe BUKOPUCTAHHS CHJIM Ta BOTHEMAJBHOI
30pof;

2. HasIBHICTh HECMEPTOHOCHOI TTONEPeIKYBaIBHOT 30pOT 17151 OOMEKESHHS
3aCTOCYBaHHs 3ac00iB, sIKi 3/1aTHI BUKJIMKATH CMEPTh a00 TpaBMy;

3. nepenbayeHHs TOAATKOBUX KOLITIB HA BUKOPHCTAHHS MOJILEHCHKEM
3ac00iB 1HJMBIAyaJIbHOTO 3axHCTy (IIO0JOMIB, OPOHEXWIIETIB Ta IHIIOTO
CHEeLiaJIbHOTO eKiMipyBaHHs) 3 METOIO 3MEHIIEHHS TOTPEOH y BUKOPUCTAHH1
30poi Oyap-sKOTO BUAY;

4. 30LIBIINTH KOHTPOJIb 32 00IrOM BOTHENAJIBHOI 30poi, 3 ypaxyBaHHS
HasBHOCTI BEJIMKOT KUTbKOCTI HEJIETITUMHOI 30p01, 10 3HAXOIUTHCS HA pPyKax
y NepeciyHuX ITPOMaIsiH i3 332 BOEHHUX [Iiif Ha TepuTopii YKpaiHu;

5. BCTAaHOBHTH 3a0OpPOHY BHUKOPHCTAaHHS BOTHENaJIbHOi 30poi Ta
OoenpunaciB, SKi BUKJINKAIOTb HEOOIPYHTOBaHI TpaBMHM abo Taki, IO
SIBJISIIOTH COOO00 HEOOIPYHTOBAHMUIT PU3HK.
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V cyyacHoMy iH(OpMAIIHHOMY CYCITIJILCTBI MEPCOHANBHI AaHi (Hi3UIHUX
oci6 HaOymu 0COOJIMBO BaXKITMBOI'O 3HAYCHHS SIK CAMOJOCTATHS COIliaJibHA
IIHHICTH Ta 00’€KT MPaBOBOTO peryoBaHHI. POpMyBaHHS MEPCOHATBHUX

237



JIaHUX SIK HAyKOBOI KaTeropii B aAMiHICTpaTUBHOMY NpaBi TICHO MOB’si3aHeE 3
ie€10 3aXMCTy NPUBATHOTO JKUTTS OpraHaMH Ta IOCaJOBHMH 0COO0aMH
myOmiyHOT aaMiHicTparii. BnacHe, OakaHHs 3a0€3MEYUTH HAJIC)KHUN PiBEHb
3aXUCTy OCOOHMCTOCTI Bim iHQOpMaIifHUX 3arpo3 Npu3BeNO 10 imel
KOHTPOJIO 32 00opoToM iH(popMalii mpo rpoMansdH — IX MEePCOHATBHUX
JaHWX, BUIOUIMBIIA iX y oOcoOnuWBWH BHUI iHoOpMamii, ska TOTpedye
yOJIiYHO-TIPaBOBOT0 3aXHUCTy. CTaBIEHHS 10 IEPCOHABHUX JaHUX Ha PiBHI
[PaBoOBOI IOJITUKM Ta IOPUAWYHOI JOKTPUHH BiI3HAYAETHCS €IUHUMHU
MiAX0MaMu I OUTBIIOCTI KpaiH CBITY, KU mependadae HEOOXIMHICTh X
3aXHUCTY.

Oco0nuBoro 3Ha4eHHs NPOOJIEMATHKa 3aXUCTy HEPCOHAIBHUX NaHUX
HaOyBae OCTaHHI pOKH Ha (hOHI MMPOKOI TUCKYCIi MOI0 3aIPOBAHKECHHS Y
pi3Hi cdhepH KUTTS cycniibCcTBa iHpOpMaLiHHUX TEXHOJOTIH Ta IPOrpaMHUX
KOMIUIEKCIB 00’€THAHUX HA3BOI0 «IITYYHHH IHTENEeKT» Ta IX (i3muHmX
HOCIIB — 3aco0iB poOoToTexHIKM. B mpomeci iX BHKOPHUCTaHHS, SK
JIEMOHCTPY€E CydacHa MPaKTHKA BXKE BHHHKAIOTH POOJIeMH 3 3a0e3MeUeHHIM
HaJlIHOTO 3aXUCTy MEPCOHAIBHUX JaHUX KOPUCTYBAiB.

CBiTOBI JOCIIKEHHS Y TaIy3i pOOOTEXHIKH aKTUBI3YBAIUCH 3 CEPEIIHA
90-x pokiB XX cTONITTA, OCOONMBO Yy cdepi CTBOpPEHHS aBTOHOMHHX
MEXaHI3MiB, IO BCTYMAIOTh y OE3MOCEPEeIHI0 B3a€MOIII0 3 IIOIMHOIO Y
moOyTi Ta MijJf Yac HAJaHHS MOCIYT COI[AJbHOrO, MEIHYHOTO XapakTepy.
VYV 2000 poui y IMTapmzpkomy rocmitani ['eapi Mormopa Oyma mpoBeaeHa
XipypridHa ormepariisi, BUKOHaHa pobotom-xipyprom [1]. 3 2005 poky
YCTaHOBH, TOPTOBENBHI IEHTPH 1 OaHKH B SAMOHIi OyIyTh OXOPOHATH POOOTH.
Bonu o6nanHaHi Bineokamepoto i ceHcopamu Guardrobo D1, o po3po0Guneni
OXOpOHHOK KoMmmaniero Sohgo Security Services Co, Ta mpu3HAYEHI s
TOrO0, 100 3IMCHIOBATH MATPYIIOBAHHS Ha 3alaHUX MAPLIPYTaX 1 CTEKHUTH
3a 6esnekoro. Lleit pobor dipmu Xitaui cepii «Emito» Oyne KOHKypeHTOM
aHAJOTIYHUX poOOoTH30BaHUX cucTeM Qipmu XoHOa «Acim» Ta ¢ipmu CoHi
«Kpio» [2]. Takox, y 2005 porii rpoMacbKoCTi OYJI0 IPEACTABIEHO YEPTOBY
BEPCiI0 MOBHICTIO aBTOHOMHOT0 poboTa-Becroauxona Nomad, mpu3HaueHOro
JUIsl HAyKOBUX JOCII/KEHb 3 MOIIYKY HOBUX (DOPM JKHTTS Yy IyCTedi Ta
Awnrapkrui [3]. 3a HaCTyIIHE AECSITUINITTS BiIOYBCS SIKiICHUI CTPHOOK Y it
coepi. KopucHicTh Ta TOLIIBHICTE CTBOPEHHS 1 MOAAJBIIOT PO3POOKH TAKHUX
MEXaHI3MIB Ta iX KiOepHETHYHOI CKIa0BO1 ¥ (POPMi KIITYYHOTO iHTEIEKTY>
MIPUHIMIIOBO BUKJIMKAE IEPECTOPOTH 3 OOKY HE TiJIbKH IPEICTAaBHUKIB BIIa 1
Ta TPOMaJITHCHKOTO CYCIUIBCTBA, aje i po3poOHUKIB OAIOHUX cucTeM. Tak,
KepiBHUKH KOMIaHii-po3pobuukiB Google, Microsoft, OpenAl Ta Anthropic
4 tpaBHs 2023 poxy nposenu 3yctpid 3 Bine-npesuaentom CIIA Kamanoro
Xappic Ta BUIIMMH NOCaAOBUMHE ocobaMu aaMiHicTparii npesuaenta CIIA
ko balinena, Ha sKiii OOrOBOPHWJIM KIIIOYOBI aCNEKTH 3acCTOCYBAaHHS
«WTYYHOTO iHTeNeKTy». llpnumHoro € 3anenokoenHs Biuaau CIIA momo
LIBHAKO3POCTAI0YO0] TEXHOJIOT1] «IITyYHOTO IHTEJIEKTY», 10 BKIIIOYAE B ceOe
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MOPYUICHHS KOH(IACHIIIHOCTI, YHIEPEIKCHICTh 1 MOOOIBAHHI, 10 BOHA
MOJKE CIIPHUATH MOIIHUPEHHIO maxpaicTsa i qe3indopmaii [4].

Haii0inpmn  sicKpaBUM  NPUKIAZAOM  HEOOXiZHOCTI  (OpMyBaHHSI
OpraHizallifHUX Ta MPABOBHX 3acaj 3aXHCTY IpaB JIOAUHHU y chepi obiry
MEPCOHAJIBHUX JaHUX CTall0 CTPIMKE IOUIMPEHHS 4Yar-00Ta Ha OCHOBI
mryadoro inrenekty ChatGPT (anrn. Generative Pre-trained Transforme),
po3pobHuKoM sikoi € ¢ipma OpenAl. Ilepmioto aepxaBoro y CBITI, siKa
3ampoBajiia OOMEXKEHHS M0N0 HOro BHKOPHCTAHHS 4epe3 Npodiemu 3
00poOKOI0 IEPCOHANBHUX JTAaHUX KOPUCTYBadiB cTaia Itais.

HarmionansHe ympaBiiHHS i3 3aXHCTy NEPCOHANBHUX HaHWX Itamii B
BUPIIIMIO OOMEXHUTH JOCTYI J0 4aT-00Ta Ha OCHOBI IITYYHOTO IHTEIEKTY
ChatGPT, mosicHMBIIM IIe¢ 3aHEMOKOEHHSAM INOIO OOpPOOKH MPOTpaMolo
NEePCOHANBHUX JaHUX KopHucTyBadiB [5]. [IpHUMHO BOTO pilllEHHS CTana
Brpata 20 Oepesns 2023 poky NEpCOHANPHUX NaHUX Ta IUIATDKHOI
iHpopMmauii kopuctyBauiB yar-6ora. Ha nymky HarionanabpHoro ynpasiiHHS
13 3aXHCTy MEPCOHANBHMX HNaHUX ITamii, 3a BIICYTHOCTI HOPMAaTHBHO-
MPaBOBUX 3acaj, 3/ifCHIOBaHA pO3pOOHHMKAaMHU YaT-00Ta HA OCHOBI
mrygHoro iHTenekTty ChatGPT wmacmrabHa mismbHICTH 31 300py
MEePCOHAJIBHUX JaHUX HE MOXKe OyTH BHUIIpaB/laHa PEKHMMOM TECTyBaHHS
AIITOPHUTMIB, IO JIEKATh B OCHOBI Horo po6otu. Takox, He3BaKaO4H Ha Te,
110 BIAMIOBiIHO 710 YMOB, omy0sikoBanux OpenAl, mocimyra nmpusHadyeHa st
momeit BikoM Bim 13 pokiB, HamioHanpHe yHOpaBINiHHA 13 3aXHCTY
MEePCOHANBHUX NaHuX [Tamii 3a3Havae, 110 BiACYTHICTH OyIb-sKOr0 (GiIbTpa
JUTS TISPEBIPKHU BiKy KOPHCTYBadiB Hapaska€ HEMOBHOIITHIX Ha aOCOITIOTHO
HEBIJIOBIJIHY TOBEAIHKY IOPIBHSHO 3 IXHIM CTyleHEeM pO3BUTKY i
camocaigomocti. OpenAl 30008’ s13aJ11 TOBIIOMHUTH PO BXKHTI HEIO 3aX0IU
3 YCYHEHHS BUSBJICHHX TEXHIYHUX 1podiem [6].

Bxe y xinui kBitHst 2023 poky MiHicTpy HH(PPOBHUX TEXHOJIOTIH KpaiHH
«Bemukoi ciMkm» G7 moroawiucs 3 HeOOXiTHICTIO IPUIHATTS BiAOBITHIX
3aKOHIB ISl PEryJIOBaHHS IITYYHOTO IHTENEKTy. 3a3HAYaeThCs, IO
BIJITIOBiZTHE MTPAaBOBE PETYJIIOBAHHS MMOBHHHO TaKOX «30epiraTd BigKpHTE i
CIPHATINBE CEPEIOBUIIE» ISl PO3BUTKY TEXHOJOTIH IITYYHOTO iHTEIEKTY
Ta IPYHTYBaTHCSI Ha JEeMOKPATHYHUX LIHHOCTAX B YMOBaX 3aHENOKOEHHS
11010 KOH(DIACHIIIHHOCTI Ta pU3KKiB 1 0e3meku [7].

CywyacHa VYKpaiHa CTa€ OJHHMM i3 JIiepiB INOJO 3ampOBaIKECHHS
iHpOpMalIHHUX TEXHOJOTIH ENeKTPOHHOTO YpsIyBaHHS Ta JIO3BOJISIE
MIUPOKMHA JOCTYI JIO 3acTOCYyBaHHS TpOrpaM IITYYHOTO IHTENEKTY.
3a3HaveHi BUIIE MPUKIIAIH 3 CBITOBOI MPAKTUKH TOBOAATH HEOOXiTHICTH BiKE
CBOTOJIHI pPO3MOYaTH PO3pPOOKY KOMIUIEKCY OpraHi3aliiHO-yNpaBIiHCHKUX
Ta MPaBOBUX 3ac00iB 3a0e3MeUeHHS 3aXUCTy MEPCOHATBHIUX JAHUX TPOMAJISTH
y KOHTEKCTI BUKOPHCTaHHS MPOTPaMHUX KOMILIEKCIB 00’€THAHUX Ha3BOIO
«IITYYHHUN THTENEKTY.
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HEePCOHANIOM «IporpecuBHoro tumy» [1, €. 161]. HoBi 3akoHO#aBUi BUMOTH
1 CTaHIAPTH OiSUTBHOCTI CITy>KO yIIpaBIIiHHS IEPCOHAIOM AP KaBHUX OpraHiB
CKJIQIal0Th HOPMAaTUBHHUH (YyHAAMEHT IMX TpaHC(HOpMAIiiHUX 3MiH Ta, Yy
CBOIO 4Uepry, TIOTpeOyIOTh TIOJANBIIOI MPAaKTUYHOI peamizamii ams
3aBepiieHHS pedopmyBanHsa. [{uM 3yMoBIICHa HEOOXIMHICTH TOCHIKCHHS
0coOIIBOCTEH OprasizamiifHo-TIpaBOBOTO 3a0e3neueHHs CITyKOHM
YIPaBJIiHHS MIEPCOHAIIOM JAEP’KaBHOTO OpraHy (#ani — ciryOW yrnpaBJiHHS
MIEPCOHATIOM) Ta TOIIYKY IIUISAXiB HOTO MOAAIBIIOTO yIOCKOHAICHHS.

3akon Ykpainu «IIpo mepxkaBHy ciyxOy» Big 10.12.2015 p. (mam —
3aKoH) BITHOCHUTH CITyXO0y YIIpaBIiHHS IEPCOHAIIOM JI0 CHCTEMH yTIPaBIIiHHSI
JIep)KaBHOIO CiIyk0010. Y cT. 18 3akoHy BM3HAa4YeHE NPHU3HAYEHHS I[HOTO
cy0’eKTa, ke TosiTae y 3a0e3MedeHH] 3MIHCHEHHS KePiBHUKOM JepKaBHOT
CIIy’KOU CBOIX NMOBHOBa)XCHb Ta peattizauii Jep>kaBHOI MOJITUKU 3 MUTaHb
VOpaBIiHHSA TIEPCOHAJIOM Yy JAepKaBHOMY Oprasi, no0opi IepcoHamy,
IUIAHYBaHHI Ta OpraHizamii 3axoMiB 3 NHTaHb MIiJABHIICHHSA PIBHI
npodeciifHol KOMIETEHTHOCTI JepKaBHUX CIYKOOBIIB, JOKYMEHTAIEHOMY
odopmIleHHI BCTYIy Ha IepKaBHY CIIyX0Y, Il IPOXOIKEHHs Ta IPUITMHEHHS,
YKJIaJCHHI Ta PO3ipBaHHI KOHTPAKTIB PO MPOXOHKEHHS AP KaBHOI CITyKOH,
a TaKo)XK BHKOHaHHI 1HIMX (YHKIIH, nependadyeHnx 3aKOHOAaBCTBOM [2].
Bapto moroautics 3 O. A. Hocuk, sika HaroJomrye Ha BaXJINBiH poi ciayx0
YIpPaBJIiHHS TEPCOHANIOM B peanizalii ynpaBiiHHS JIOJCEKUMH pecypcaMu
Ta 3a0e3MeveHHi IporeciB pe)opMH IepKaBHOTO YIPABIIHHSA Ta JepKaBHOT
ciy>x0u B YkpaiHi 3aragoM. TBepKeHHsI BUCHOT MOSICHIOETHCS TUM, 1[0 CaMe
BiJl ¢EKTHBHOCTI BUPIMICHHSA CIY>KOOI0 YIPaBIiHHSA IEPCOHAIOM BCHOTO
KOMIUICKCY 3aBlaHb, IOB’SI3aHUX 13 MOIIYKOM, BiIOOpPOM, HalMaHHSIM,
HABYaHHSM, OLIHIOBAHHSIM 1 CTHMYJIIOBaHHSM JIEPXKaBHUX CIIYOOBIIB,
3HAYHOIO MIpOI0 3aeXHUTh YCHILIHICTh IiSNTBHOCTI CaMoro Jep>KaBHOTO
oprany [1, c. 151].

TUmoBUM  TOJIOKEHHSAM TPO  CIIyKOy YNPaBIiHHSA II€PCOHAIOM
JIep>)KaBHOTO OpraHy, 110 3aTBep/keHe Haka3oM HallioHaJbHOrO areHTCcTBa
VYkpaiau 3 muTaHb AepkaBHOI cimyxOn Bix 03.03.2016 p. (mam — Tunose
TIOJIOKEHHS1), BU3HAYCHI NpaBa, 3aBAaHHs Ta (QyHKHii ciiykO yrpaBiiHHI
nepconasiom [3]. Ilepemik ocranHix Hamiuye 38 MyHKTIB, sKi, HA HAIIy
JYMKY, IOPEYHO PO3IOJITUTH JI0 TAKUX OCHOBHUX YMOBHHX IPYII:

1) oprauizanifina (oprasizaimiss pobOTH 3 PO3pPOOKH CTPYKTYypH
JIEP’KaBHOT'O OPraHy; po3po0Ka Ta y4acTh Y po3poOIli MPOCSKTIiB HOPMATHBHO-
NPaBOBUX akTiB, IO CTOCYIOTbCS MHUTaHb YIPaBIiHHI IEPCOHAJIOM,
TPYIOBUX BIITHOCHH Ta JEpXKaBHOI CIIyKOM; 3HAHOMCTBO JepKaBHHX
Ciry>kOOBLIB i3 TpaBWJIaMH BHYTPIIIHBOTO CIIy>KOOBOTO  PO3IOPSIIKY
JIEP)KABHOTO OPTaHy, MOCaJOBUMH iHCTPYKITiSIMH Ta iH.);

2) cTpareriyHOro IUIaHyBaHHsS (BHECEHHS NPOIO3UIIA 10 KepiBHHKA
JIep)KaBHOT CIIy>)KOM B JIep)KaBHOMY OpraHi 3 IHTaHb YJOCKOHAJCHHS
YIpPaBIIiHHS [IEPCOHAJIOM Ta KaApOBOTO MEHE/DKMEHTY; BUBYEHHSI IOTPEOH y
MepcoHali Ha BaKaHTHI NOCaAW y JEepKaBHOMY OpraHi Ta BHECEHHS
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BIZIMOBITHUX TPOINO3MLIH KEPIBHUKY AEpKaBHOI CIyOM B Aep)KaBHOMY
OpraHi; aHaii3 KiJIbKICHOTO Ta SKiCHOTO CKJIAMIB JEP>KaBHUX CIYKOOBIIIB;
3a0e3neueHH s IIaHyBaHHsI CITy>)KO0BOI Kap’€pH);

3) 3abesmedeHHA SKOCTI MpodecifHOro HaBUaHHA Ta CIyXO0O0BOi
JisIbHOCTI  (OpraHi3alliss NpOBENICHHS BHYTPIIIHIX HaBYaHb JEpP)KaBHHX
CIy’)kOOBIIB amapaTy [epXXaBHOTO OpraHy; 3IiHCHEHHS IUIAHYBaHHS
npodeciiiHoro HaBYaHHS JEPKABHHX CIIy>KOOBIIB JEP)KaBHOTO OpTraHy;
MpOBeICHHS POOOTH 31 CTBOPEHHS CIPHSATIMBOTO OpTraHi3aliifHoro Ta
NICUXOJIOTIYHOTO  KJIiMary, (OpPMyBaHHS KOPIOPAaTHBHOI KYJbTypH Yy
KOJICKTHBI, BUPIIIEHHS KOHQIIKTHAX CUTYyAIliil Ta iH.);

4) iH(dopMaLiiiHO-KOHCYJIbTaTHBHA (30KpEeMa, 3/IMCHEHHs aHaJTiTUYHO-
KOHCYJIBTATHBHOTO 3a0e3redeHHsl poOoTH KepiBHHUKA Aep>KaBHOI CiIyxkOu B
JICp’)KaBHOMY OpraHi 3 TIUTaHb YIOPABIiHHS II€PCOHAIOM; HaJaHHs
KOHCYJIbTaTHBHOI TOTIOMOTH 3 ITUTaHb YIIPABIiHHS [IEPCOHATIOM KepiBHUKaM
CTPYKTYPHHUX IiJIPO3/LTIB IEPKAaBHOTO OPTaHy);

5) KoHTponbHA (3MIHCHEHHS CIYX0OI0 YIPABIIHHS I[IEPCOHAIIOM
JICP’)KaBHOTO OpraHy KOHTPOJIIO 32 JOTPUMAaHHSIM 3aKOHOJABCTBA MPO
JepkaBHy CIOyxkOy Ta 3aKOHOJABCTBA TMPO IPami0  JepKaBHUMH
CITy>KOOBIISIMH TTiJ1 4ac MPOXOJHKEHHS JIePKaBHOI CITy>KOU Ta 3a NPUUHSATTAM
aJIMIHICTPAaTHBHUX PillleHh KEPIBHUM CKJIAIOM;

6) KaapoBOro MAIIOBOJACTBA, IO 3a0e3ledyye opraizaiiro podoTu 3
KaApoBUMH AOKyMeHTaMH. DYHKIiS IinoBojacTBa Oyla OCHOBHOIO IS
KOJIMILHIX BIIIUTIB KaIpiB epkaBHUX OPTaHiB, sIKi IEpeBaXKHO 31 HICHIOBAIIN
poOoTy, TOB’s3aHy i3 3allOBHEHHSM, OOJIKOM Ta 30CpiraHHSAM TPYIOBHX
KHHKOK Ta 0COOOBHX CrpaB (0COOOBHX KapTOK) MPAaIiBHUKIB EPIKABHOTO
oprany, o)OpMIICHHSM Ta BHAA4YOK JOBIOK 3 MICIsl poOOTH MpaIliBHHUKA,
PO3pOOKOIO  JIMCTKIB THUMYacoBOI Hempane3gaTHocTi Tomo. | xoua
peopranizalis KapoBUX CIyKO y CIyXOH YIpaBlliHHS NEpCOHAJIOM, II0
Oyma mepenbadena CtpaTeriero aep:kaBHOI KampoBoi moinituku Ha 2012—
2020 poku (Vka3 Ilpesumenra Ykpaiuu Bim 01.07.2012 p.), mana cBoim
OCHOBHHM 3aBIAaHHSIM — 3MiHYy T'OJIOBHOTO NPH3HAYEHHS IUX CTPYKTYPHHX
MIAPO3ILTIB BiJl POOOTH 3 «OCOOOBHUMH CIIpaBaMm» 70 POOOTH 3 IIEPCOHAIIOM,
BCe K Taku OMBIIICTh (PYHKIIHM, MOB’A3aHUX i3 BEICHHSIM KaJpOBOTO
JIJIOBOJICTBA  3aJIMINMIIMCS HE3MIHHUMM 1 JUIsi  CIyXO0  ynpaBiiHHS
nepconaioM. [Iporte, B acmekTi HisUTBHOCTI OCTaHHIX, (PYHKIIIO KaApOBOTO
JITOBOJICTBA HEOOX1THO PO3TJISLIATH SK TOJATKOBY, a HE OCHOBHY, CKODIIIIE
TIOX1JIHY BiJt IHIIUX (QYHKIIH, siKa 3a0e3nedye ToKyMeHTalbHe 0opMIICHHS
pe3ynbTaTiB peainizamii BCiX KIIOYOBHX IOBHOBaXXEHb IOJO YIPABIiHHS
TIepCOHAJIOM.

BigHOCHO oprani3amiiHO{ CTPYKTYpH CIIy’KO yIpaBIiHHS IEPCOHAIOM Y
TuroBoMy TOJIOKEHHI BpETryJIbOBaHI JMIIE Taki 3arajbHi IpaBWiIa:
1) cimyx0a ynpaBaiHHS MEPCOHATIOM MOXKE JIsATH y (GOpMi caMOCTIHHOro
CTPYKTYPHOTO MiJPO3JiTy Aep>KaBHOro opraHy abo OyTH IpeacTaBiICeHOO
I0CajI0l0 CIIelianicTa 3 YHPaBIiHHSA IEPCOHAIOM; 2) CITy’k0a ympaBIIiHHS
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MEepCOHAIOM Oe3MocepeHbO  IMAOPSIIKOBYETECS KEPIBHUKY JAEp>KaBHOI
CITy>kOM B JIepKaBHOMY Oprai; 3) KoJjeriaupHui a00 0THOOCOO0BHI CKiTa
Cly)kOW  YIpaBiiHHS IEPCOHAIIOM  BU3HAYAEThCA 3  YpaxyBaHHIM
YHCETHHOCTI IIepCOHANy nepkaBHoro oprany (mo 30 oci6 Ha omgHOTO
criemiayicra Ciay)OM yNpaBiiHHSA IIepcoHANOM); 4) y BHIAIKy, KOJH
YHCETBbHICT IEPCOHANy NEepXKABHOTO OpraHy € MeHmor HiK 20 ocibd
MOBHOBQ)XEHHSI 3 YNPABIIHHS IEPCOHAIOM MOXYTh OYTH MOKJIaJeHi Ha
OJIHOTO 3 JIepKaBHUX CIIy»O0OBIliB 1boro oprany [3]. 3a mpomosumismu
HAayKOBLIB OpraHizaliiiHa CTPYKTypa CIyXOM yNpaBIiHHS IEPCOHAIOM
JEp>KaBHOTO OpraHy AJsI HAJEXHOTO BHKOHAHHS YCiX NMOKJIAACHHX Ha Hei
3aBJaHb Majla OM CKJIaJIaTHCS LIOHaWMEHIIE 3 TaKWX MiIPO3ALTIB: CEKTOp
KaJIpOBHX TEXHOJNOTIH Ta MOTHBAIil TIpalli; CEKTOp OpTaHi3aIliifHOTOo
PO3BUTKY Ta COLIANBHHUX IIOCIYT; CEKTOp iH(pOpMaIiiiHO-aHATITHYHOTO
3a0e3MeueHHs; CeKTOp IUIaHYBaHHsS Ta PO3BUTKY mnepconany [1, c. 157].
OnHak, HOPMATHBHO KOJHA OOOB’SI3KOBa CTPYKTYpa CIYXOM YIpaBIiHHSI
TMEPCOHANOM He 3aKpilyieHa, TOMY {i BU3HAYCHHS 3aBXKIH 3IMIIAETHCS HA
po3cy KepiBHHKA JICPKABHOTO OPraHy, 3a/eKHO BiJI KOHKPETHHX MOTPeO
JIEp>KaBHOTO OPraHy i HasIBHUX OIO/UKETHHX aCUTHYBaHb. AJie 0JHOOCOOOBHH
CKJNaJ CIyXOM YIpaBIiHHS NEPCOHATIOM, a TUM Oiblle MOETHAHHS
MOBHOB&)XEHb 3 YINPABIIHHSA IEPCOHAIOM 3 IHIINMH IOBHOBaKCHHSIMH
JIep’)KaBHOTO CIIy’KOOBIIS, HA Hally JyMKYy, HE CIPOMOXHI 3a0e3MednTH ix
e(eKTHBHY pealtizailo.

Takum 9UHOM, CITy)K0a yIpaBJIiHHS MEPCOHATIOM € OJHHM i3 Cy0’€KTiB
YOpaBIiHHSA  JEpXKaBHOIO  CIyxO0010, 10 HAOUICHHH  BaXIUBUMHU
MOBHOB)XEHHSIMH 3 YIPABIIiHHS NEPCOHAJIOM Ha HAWHMKYOMY DIBHI — Y
MeKax OKpEMOTo JIep>kaBHOTo opraHy. HasexHe BUpOOJIeHHS 1 HOpMaTHBHO-
MpaBOBE BperyOBaHHSA (YHKIIN Ta opraHi3amiifHOI CTPYKTYpPH CIIyXO
YIOPaBITiHHS MEPCOHANOM, iX MOINIMOJCHUH HAyKOBUIl aHAJi3 Ta MOAAJbIIE
MpaKTHYHE BAOCKOHAJICHHS CIPUSTHME IT0JAJIbIII i MOJEPHI3allil Aep>KaBHOT
ciryx0u, 3abe3neueHHI0 epekTUBHOCTI 11 (yHKIIOHYBaHHSI.

JlitepaTypa:

1. Hocux O. A. Po3BUTOK CITy>KOH yTIpaBIiHHS [IEPCOHATIOM JIEP>KaBHOTO
OpraHy Ha 3acajiax KOMIIETEHTHICHOTO IMiAXOAY: JTUC. ... KaH. HAyK 3 JepiK.
yop. : 25.00.03. Xapkis, 2018. 264 c.

2. Ilpo nepxaBHy ciyx0y: 3akoH Ykpainu Bix 10.12.2015 p., 31 3MiH. Ta
nom. Ne 889-VIII. URL: https://zakon.rada.gov.ua/laws/card/889-19 (aata
3BepHeHHS: 05.05.2023).

3. Ipo 3arBepmkeHHsT THIIOBOTO MOJIOKEHHS MPO CITy>KOy YHpaBJIiHHA
MEPCOHAIOM JIep)KaBHOTO oprany: Haka3z HamioHanpHOro areHrcTBa 3
MUTaHb JepkaBHOI ciy)0wm Bix 03.03.2016 p., Ne 47, 31 3miH. Ta mom. URL:
https://zakon.rada.gov.ua/laws/show/z0438-16#Text  (mata  3BepHEHHS:
05.05.2023).
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CyuacHuil mpouec AepkKaBOTBOPEHHS XapaKTePHU3YETbCA CTPYKTYpPHO-

(YHKIIOHATIFHOIO  CTAJICTIO  ITyOJidHOL

aaMiHicTparii Ta IHCTUTYLIN

TPOMAaSTHCHKOTO CYCIITHCTBA B YMOBAX IMPABOBOTO PEXKUMY BOEHHOTO CTaHy
i cuctemanx pedopm. Taka cramicTh BIAMOBIZAE 3a 3MIiCTOM TPUHITUTIAM
CBITOBOTO MOJIITHYHOTO MPOILECY, 3araJbHAM MOJEISAM B3a€MOBIIHOCHH
nojitTnuHuX cy6’ektiB. IIpy npoMy Taka cucTeMa Mae 3Ha4HI 0COOIMBOCTI
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BHYTPIIIHBOTO PO3BUTKY. BoaHouac, aaMiHiCTpyBaHHS MOJITHKO-TIPABOBUX
NOTpeO yNpaBIiHHS BUMArae po3riisily Cy4acHOTO CTaHy CUCTEMH ITyOmiqHOT
aJMiHicTpalii «npaBoBE pEryJIIOBaHHS — TIOJITHYHE YNPaBIiHHSI —
a/JIMIHICTpaTHBHE YIPABIIHHS.

BaxnmuBuM  TpPUHIOWIIOM TiABUIIEHHS €(QEKTHBHOCTI  IPABOBOTO
peryIoBaHHs Y KOHTEKCTI BUKJIHKIB T00aii3alii € BUKOPUCTAaHHS Y HOro
iHCTHTYHiHHOMY 3ale3nedeHHi HeypsmoBoro ¢dakropy. VY OLIbImIOCTI
CyJacHHX KpaiH CBITYy Ha 3aKOHOJaBUOMY PiBHI CTBOPEHI TaKi IHCTHTYMIi SK
HalliOHAIBHI Ta peTiOHaJbHI pagd pPErioHalbHOTO PO3BUTKY. BoHHM €
TOJIOBHUMH  HEaJMIHICTPaTHBHUMHU CTPYKTYpPaMH, IO KOOPJIMHYIOTh
CHIBPOOITHULITBO PI3HUX CEKTOPiB Yy cepi perioHanbHOro PO3BUTKY 3
ypaxyBaHHAM IpoOyieMaTHKH 3a0e3nedeHHs npaB 1 cBodox moaunu. Bapro
BKa3aTH, M0 CHOTOJHI BHUKOPHCTOBYETHCS IIOHAI IBICTI Pi3HOMAaHITHUX
IHCTPYMEHTIB HOT0 MiATPUMKH, IPH IIHOMY TaKi IHCTPYMEHTH BKIIOYAIOTh
NPABO3aXHCHY KOMIOHEHTY. Oco0iMBE Micle Cepeil HHX HalCKHTb
areHTCTBAM  PEriOHATIBHOTO  PO3BHTKY, SIKi ~ BHKOHYIOTh  (DYHKILO
NOCepeIHNKA MiX HaMlpaMI/I MiCHeBI/IX Ta perioHAbHUX 00 €IHaHb
MANPHEMIIB Ta CTPATCriYHMMH HaMipaMl BJIal¥ LHX PIiBHIB 1070
COLIIaJIbHO-EKOHOMIYHOTO PO3BUTKY TEPUTOPIH, 3a0e3MeUYeHHs COLiaIbHUX
Ta eKOHOMIYHUX IPaB IPOMAJISH.

OcTaHHIM YacoM BITYM3HSHI JOCTITHUKHA ITOCHIAIOTHCA HA HPUHIAI
PECIIOHCUBHOCTI K CyYacHHH BHMIp CTajocTi Oynmb-skoi crparterii. Y
JOCIIIPKEHHSIX HayKOBIIIB [TOJAHO CyYacHE TPAaKTyBaHHS PECHOHCHBHOCTI y
TPUKOMIIOHCHTHOMY CIIPHUHUHATTI: 1) sIK 3maTHOCTI (Ta HAMaraHHi) My OJIiYHOT
BJIaIU pearyBaTH Ha Cy4acHI CYCHUTBHI MOTpeOW Ta 3MIHIOBATH HANPSMHU
JIep)KaBHOT ~MOJITHKKA 4Yepe3 (OpPMyBaHHS I1HHOBAIIHUX MEXaHI3MIB
JIep’)KaBHOTO YIpaBIiHHS; 2) 3[4aTHOCTI (Ta HamaraHHi) myOJIi4HOi Biaju
(opmyBaTH BiTHOCHO He3ayeXHi, MpodeciiiHi, THy4YKi, TpaHCIApEHTHI Ta
JICLIEHTPAII30BaHi IMiJICUCTEMH JEP)KAaBHOTO YIMPABJIIHHSA 32 HaNpsMaMu
cucteMHuX pedopm; 3) 3maTHiCTE TyONYHOI BIagd OO0 B3aeMOIIl 3
rpoMasHaMH (y TOMY 9HCII, i yepe3 0e3mocepeiHIo iX y9acTh B yIPaBITiHHI
JIEpKaBHAMU CIIpaBaMHu) y Tporeci GOpMyBaHHS CIIEIiallbHIX MEXaHI3MiB
JUSUTBHOCTI MyOJIiYHOT agMiHiCTpamii Ha OCHOBI CYCHUTBHOTO KOHCEHCYCY,
JIOTPUMAaHHS KOHCTUTYLIHHUX HOPM, ITiI3BITHOCTI, YyTJIIMBOCTI pearyBaHHs,
eeKTUBHOCTI Takoro pearyBanHs [1]. BiacHe, pecrioHCHBHICTh BUCTyIa€
JIOTIYHOO JIAHKOIO B3a€MOIIT CKJIQJIOBUX KOHIIEIIIIIT CTaJI0r0 PO3BUTKY, a/Ke
0 CyTi MOBa Hie PO ryMaHi3aliiiHy KOMIIOHEHTY IMyOJIIYHOTO YIIPaBIIiHHS.

3 MO3HUUIH yIOCKOHANICHHS IPaBOBOIO PEryJIFOBaHHS ()YHKIIOHYBaHHS
CHCTEMH perlOHaJ‘ILHOFO YHPABIIiHHSA CJIiJ 3al[PONIOHYBATH KOHIENTYalbHi
MiXO/IU 10 NPUHAHSTTS Ta peaiizauii cTparerii cTaoro po3BUTKy perioHis,
CYTHICTb SIKHX TIOJISITA€ B  aJMIHICTPaTUBHO-TIPABOBOMY 3a0e3redyeHH1
IHHOBAII{HOT TapaJIuTMHU PETioHAIBHOTO PO3BUTKY, IIEBOCTI PETiOHATHHOTO
YOpaBIiHHSA, OpraHi3aiifHO-1HCTUTYIIIHHUMH YMOBAMHU SKOTO €: HasBHICTBH
BIJIMOBIAHOT TMpaBoBOi 0a3W, 10 YHOPMOBYE pealli3aiil0 CTparerii;
BHU3HAYEHHS METH YIPABIiHCBHKOI IisUTbHOCTI; (iHaHCOBE 3abe3medeHHs
peaizanii crparerii; BU3HaYeHHS IPAaBOBUX IHCTUTYTIB, BiJIIOBINAIILHHUX 32
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peali3aiiio CTpaTerii; yCTaHOBICHHs Cy0’ €KTiB, MEXaHI3MIB Ta IHCTPYMCHTIB
perioHanbHOro  ynpapiitbs. IIpu 1bOMy €deKTHBHICTh BIPOBAKCHHs
KOHLCNITY CTaloro PO3BATKY B IpoLeCi (opMyBaHHs aJMiHICTPaTHBHO-
MIPaBOBUX 3acaJl PETiOHAJBHOI MOJITHKHM BU3HAYAETHCS PIBHEM PO3POOKH
TeopeTHYHOTo 0a3ucy pedopMyBaHHS, BUZHAUCHHS OpraHizalliifHOi Moje,
MIPaBOBUX OCHOB YIIPABIIHCHKOI MisITBHOCTI, SIK HA PiBHI JepiKaBH, Tak i Ha
PpiBHI perioHiB.

IIpoBexeHi HaMM JOCHIIKEHHS OCHOB (OPMYBaHHSI MEXaHI3MiB
JICP)KABHOTO  YNPABIIHHS C TAIMM PO3BHTKOM PEriOHIB JO3BOJSIOTH
XapaKTepUsyTh CHUCTEMY pel"lOHaJ'ILHOFO ynpaeiiHHs B VYKpaiHi sK
IHTeI‘paTI/IBHe TNO€HAHHS HAWBAKIMBILINX CICMCHTIB, SIKI 3HAXOISTHCS Y
B3a€MOIii 1 PO3BUTKY 1 CKJIaJat0Th (pyHJaMEHT PO3BUTKY PETiOHY.

BapTto HaromocuTH, M0 peamizamis Cy4acHOTO aaMiHICTPaTUBHOTO
TPEHIY Ha YHCeNbHE 301bIIeHHs (YKPYITHEHHS) TePUTOPIaIbHAX TPOMAJ, a
HE  pamioHaNbHE  yIOCKOHAJICHHS CHCTEMH  aJMiHICTPAaTHUBHO-
TEPUTOPIATFHOTO YCTPOIO HA OCHOBI KOHCTUTYIIMHUX HOPM (OPMY€ HHU3KY
CYINEepeyHOCTeH 1HCTUTYLIOHANBLHOTO THIy: 1) MK OpraHamu Aep)KaBHOT
BJaIM TEPUTOPIANTLHOIO PIiBHA Ta 0a30BUMH OpraHaMH MiCLEBOTO
CaMOBDSULYBaHHs; 2) MiXK CTPYKTypaMmu TEpUTOPIaAIbLHOTO YIPABIIHHS Y
CKJIaji ICpKaBHUX OPraHiB; 3) Mik IpOMajisiHAMHU Ta OpraHaMy IMyOIiYHO]
BJIAJI. BIJTOBIAHO 0 ()CHOMEHY €BpOINEi3allii IepKaBHOTO YIPaBIIiHHSI
KOHLENTyaJbHI 3acagu pedopMyBaHHA peFIOHaHBHOFO YIpaBIiHHA B
Ykpaini MaioTe Oyrr po3poOieHi Ha OCHOBI €BPOICHCHKHX CTaHIApTiB
TepI/ITOplaJ'IBHOFO YIpaBIiHHS.

3 n031/1u11/1 ryMaH13au1HHO'i KOMIIOHEHTH  iSIIBHOCTI ny6nqu0'1'
a/IMIHICTpaLlii BaXIIMBO 4iTKO BU3HAYMTH NPIOPUTETI Cy4acHHX pedopm, ix
PALIOHANIBHICTE B yMOBaX NPaBOBOIO PEXHMY BOEHHOTO CTaHy. Pasom 3 i,
came mpaBa 1 CBOOOIM JIOJMHU Ta iX rapaHTii BHU3HAYAIOTh 3MICT 1
CIPSIMOBAHICTh  MyOMIYHOYMPABIIHCHKOT — MisIBHOCTI.  Peamizarfist  1ux
KOHCTUTYILIHHUX TIIOJIO)KEHh 3HAYHOIO MipOK0 3aJICXKHTH BiJ OpraHizarmil
myONiYHOTO YNpaBIiHHS, MiSTIPHOCTI BIAMOBIIHUX JEpXKaBHHX OpPTaHiB,
OpraHiB MICIICBOTO CaMOPSAyBaHHS Ta iX ITOCaIOBHX OCI0.

Bapro y3araibHUTH aHali3 ocoOnmBoCTei q)yHKuiOHyBaHHﬂ My OmigHOT
aJMiHiCTpaLlii Ta HanpsMis YAOCKOHAIICHHS TaKOro MCXaHi3My B yMOBax
BOEHHOIO CTaHy 1 JCLEHTpaii3alii Ha MNpUKIaii aHamsy ¢axTopiB Ta
npobieM  QyHKIIOHYBaHHS TyOiiyHOT anminicTpauii (Ha mpukiIazai
JHinpoBckKoro periony (tabm. 1).

Sk BUIHO 3 HaBeIEHWUX JIaHWX, OCHOBHa TIpoOieMa HUHI —
HEpO3pOOJICHICTE HOPMATUBHOI 0a3W NMPOBEICHHS KOMIUIEKCHUX pedopMm B
cucteMi my6migHO{ aAMiHICTpAaIil, BUKIUKH A TaKoi CHCTEMH B YMOBax
MPaBOBOTO PEXHWMY BOEHHOTO CTaHy, THoOciabJIeHHs TyMaHi3aliitHoi
CKJIQZI0BO1 Y MyOIiYHOMY aIMiHICTpYBaHHI 3arajioM.
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Tabmums 1

AHani3 ocodauBocTeii pyHkuioHyBaHHS my0JaiuHol agMiHicTpanii
B YMOBaX BOEHHOTO CTAaHY i cHCTeMHHUX pedopm

ITpoGJema 1 IIpobaema 2 Ipobaema 3
. 3a0e3neueHHs IpaB
T'onosHi .
L Teputopiansue JFOJIMHH
npobyiemMu JlenenTtpasizarist :
. yIpaBIiHHS MIPaBOOXOPOHHUMU
perioHy
OpraHaMu
HesipHe cipuiHATTS Hepo3poobienicts IIpaBa moaunu
CYTHOCTI MOJIITUKH panioHaNnbHUX HENOCTATHBO
KopoTtkuit JeLeHTpatizaii, MeXaHi3MiB 3axXUILeH] y
onuc HOpYIICHHS 0a30BHX TEPUTOPIaILHOTO JISTBHOCTI CYZOBUX
npobiaemMu 3acaj JeleHTpami3anmii, (perioHanbHOTO T Ta IPaBOOXOPOHHHUX
npobiema pearnisawii B cyOperioHajIbHOro) OpraHiB B yMOBax

YMOBaxX BOEHHOI'O CTaHy

YIIPaBIILiHHS)

BOEHHOI'O CTaHy

1. HepospobaeHicts
HOPMATHBHOI 0a3H.
2. Lmozist pedpopmu,
migMiHa 6a30BUX
TIOHSATH 1 MPUHLIUIIIB

1. Hepo3poGieHictb
HOPMaTHUBHOI 0a3u.
2. IlparneHHs
LIEHTPAJILHOI BIIa 1

1. HepospobieHicTts
HOPMAaTHBHOI 0a3u.

2. OngHovacHe
MPOBEICHHS CyI0BOL
Ta iHmmx pedhopm y
cdepi mpaBoOXOPOHH,

IpoLecy IrHOpYBaHHS
. N 3MEHILIUTH BILIUB . .
Tpu xi1040Bi JieLeHTpatizanii. . . iHTepeciB rpoMaisiH y
. . perioHaNbHUX eIIiT. .
MIPUYHHA 3. BincyrHicTh niporieci peopm.
f 3. Ines «pyunoro A .
npobiaemu CTPATEri4HOro . 3. Konouixkr inTepecis
YIPaBILiHHI» .
IUIAHYBaHHS B . y BiIHOCHHAX
. - N perioHamu 3 60Ky - .
perionambaill nommam. | | CyCIIIBCTBA 1
4. MopyuienHs Py JIepIKaBH.
S 4. pobnema . .
KOHCTHUTYIIHHUX 3acaf - 4. BincyTHicTh
. cratycy romis MJIA
MicreBoro KOOpAMHALI1
CaMOBPSIyBaHHs IIPaBOOXOPOHHUX
OpraHiB Ha per.piBHi
Bigcyrhicts .
. . y . Cynepeunusi
Heposzyminns cytHocTi e(eKTUBHOT
o .. TOJIOKEHHS
CaMOBPSITyBaHHS, JiepKaBHOT .
TIePENIKOKAE . . . HOPMATHBHHX aKTiB,
. CYIEPEYHOCTI perioHanbHOI . .
BUpILIEHHIO . . . . IHCTHTYLIOHAJbHA
IHCTHTYILIOHATIEHOTO MOJTITHKY, 3MiHa
npobnemu? capaKTe 3aa1 YPSLIOBOr0 NIPaBOOXOPOHHUMU
paKrepy yp opraHaMu
PETYIIIOBAHHS
. . DopMyBaHHS
3MiHa MexaHi3My
CHJIBHOTO
PETYJIIOBaHHS IPOLIECY . Y 1oCKOHaICHHS
. A perioHaIbHOTO .
IIpomnosumis JeLeHTpaizanii LeH MeXaHi3My B3aeMOJii
MeXaHi3My IIIIXOM BHECCHHS 3MiH Py MIPaBOOXOPOHHUX
. . . aJIMiHICTpYBaHHS .
3MIH 15 JI0 IFOYNX 3aKOHIB, Oprasis,
CYHEHHS KOpEryBaHHS POSBHTKOM arioHaizamnii
ﬁ }(])6J'IGM1/I 3arl<jonzn 0EKTY TIPO TCPHUTOPIH Ha Ic) KTypH
p POCKTY TIp OCHOBI AiSUTBHOCTI TPYKTYP
BHECEHHS 3MiH JI0 paBo3ade3nedeHHs
IPeICTaBHHUI[BKOTO
Koncrurymii
oprany
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JlitrepaTypa:

1. Mpecia II., bamranank B. MexaHi3Mn nep>kaBHOTO YIpaBITiHHS
BUKOPUCTaHHIM 3€MeNb CLILCHKOIOCIIONAPCHKOTO NMpU3Ha4YeHHs. [1yoniune
aominicmpysanna : meopia ma npakmuka : Enexmponnuii 30. HayK.npayb.
2017. Bum. 1. — URL: Pexum moctymy http://www.dridu.dp.ua/
zbirnik/2017-01(17)/9.pdf.
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Mennune 3a0e3neueHHs B 30pOoWHHX CcHiIaX YKpalHH — 1Ie
0araTOKOMIIOHEHTHA aBTOHOMHA CTPYKTypa 3  PO3TalIyXCHUMH
BEPTUKAJIbHUMHU Ta TOPU30HTAJIBHUMHU 3B’SI3KaMHU. AKTyanbHi MOMIIl

3YMOBWJIM TNPHIIBUAMICHHS (DOPMYBaHHS €IMHOTO MPOCTOPY MEAMYHOIO
3abe3meueHHss B Ykpaini. Ha mpaktuiii 1e o3Ha4yae TONIYK NUIAXiB
ONTUMAIBLHOTO MMOEIHAHHSA 3aC00IB MUBUILHOTO Ta BIMCHKOBOTO MEAUYHOTO
3a0e3nedeHHs.

Came peamizamii 1iei mMerd Oynm TpHCBSYEHI OKpeMi KPOKH, SKi
CTOCYBAJICh YKJIAAaHHSA MEMOPAaHAYMIB 3 MEIUYHHMHU 3aKIaJaMH Pi3HUX
(hopM BIACHOCTI, B3AEMHHUX JIOTOBOPIB 3 PI3HUMH KOHTPAr€HTaMH B paMKaX
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opranizamii MemuyHoro 3abesnedeHHs CW TepUTOpiaIbHOT 00OPOHHU
30poitHux crn YKpainu.

IIpaBoBOIO OCHOBOIO HisLTFHOCTI CTAJH Psil HOPMAaTHBHO-TIPABOBHX aKTiB,
cepel SKAX MOKHA BHIMATH: 3akoH Ykpainu Bixg 06.12.1991 Ne 1932-XII
«IIpo obopony Ykpainu» [1], Hakaz3 MO3 Vkpainu Bix 24.02.2022 Ne 374
«IIpo 3aTBepmxeHHA TUMYacOBHX 3aXOJiB Y 3aKIaaX OXOPOHH 3/I0POB’S 3
METOI0 3a0e3ledyeHHs iX TOTOBHOCTI Ui HaJaHHS MEIMYHOI JIOTIOMOTH
MOCTPaXKIAIUM BHACIIIOK BIHCHKORBOI [...]» [2] Ta iHmmi.

3 NpUBOAY KOKHOTO HANPSMKY POOOTH MPUHMAIOTHCS Ta Y3TOKYIOThCS
NpoLeaypH, sKi CIPOIIYIOTh Ta BPEryJbOBYIOTH cdepu B3aeMoil
IUBIJIBHOTO Ta BIHCBKOBOrO MeIM4YHOro 3abesneueHHs. Hampukman,
nocraHoBa KaGinety MinictpiB Ykpainu Bix 21 kBiTHsa 2023 p. Ne 361 «IIpo
BHeCeHHs 3MiH 10 Ilopsnky HampaBJeHHsS OCi0 i3 CKIaJOBHX CHJI 0OOpPOHHU
Ta cuil O€3MeKH, NOCTPaXKAINX y 3B 53Ky 3 BIMCHPKOBOIO arpeciero
Pociitcekoi @eneparii mpotu YKpainu, Ha JTIIKyBaHHS 332 KOPIOH.

Cama [isIbHICTE MEANYHOI CITYKOH, IK OKPEMOi CTpYKTYpH, HalpaBiIeHa
Ha Oprafi3amilo BceOiYHOTO MemuuHOoro 3abesmedeHHs. lle BigkpuBae
IMIMPOKE TIOJIE U B3a€EMOJIi, METOIO SKOi € Oaromosryyust KiHIIEBOTO
OTpHUMYBaya IOCIyT — BIHCBKOBOCITYKOOBLISI.

Po3poOka Ta BIOCKOHAJIEHHS HOPMAaTHBHO-IIPABOBOTO 3a0€3MEYEHHS y
i cdepi m03BOJSE BIAKPUBATH Ta peaji30BYyBaTH HOBI MOKIJIMBOCTI
Oprasizaifii MeIUYHOTO 3a0€3CUCHHS.

JlirepaTypa:

1. 3akoH Ykpainu Big 06.12.1991 Ne 1932-XII «IIpo obopony Ykpainm»
Bimomocti BepxoBroi Pagu Ykpainu (odimiiiae Buganas) Big 03.03.1992 —
1992 p., Ne 9, crarts 106.

2. Hakaz MO3 VYkpaiau Big 24.02.2022 Ne 374 «IIpo 3aTBepIKeHHS
TuMvacoBuX 3aX0JIiB y 3aKJIalaX OXOPOHH 3/10POB’S 3 METOIO 3a0e3NeUeHHs
X TOTOBHOCTI JUIs HAJIAHHSI MEIUYHOT JOTIOMOTH TIOCTPAXIAIUM BHACIIIIOK
BiiicbkoBOi [...]». Pexxum moctymy URL: https://zakon.rada.gov.ua/rada/
show/v0374282-22#Text.
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Cneundiky anMiHICTpaTHBHHX @IpaB  0OCOOM  CydacHa  Hayka
aIMIHICTPAaTHBHOTO IIpaBa BH3HAYa€ 4Yepe3 Kareropiro «cy0’ €KTHBHI
nyOmiuHi  mpaBay. B 1bOMy KOHTEKCTI BaXKJIMBO BH3HAYUTH Ta
npoaHaiizyBaTH i 00csAr Ta Miclle B CHCTEMi MOHATh Ta KaTeropid HayKu
aJIMIHICTPATHBHOTO TMPaBa: YU € BOHA OKPEMO HAYKOBOKO KaTErOpi€ro
aZIMiHICTPaTHBHOTO IIpaBa — TOOTO TAaKO¥0, 1110 BUKOPUCTOBY€THCSI BUKITIOYHO
B ii MeXaX, Ta BioOpakae CyTHICHI pucH ii mpeaMera, ado XK BOHA Mae
3arajJbHONIPABOBHI XapakTep.

Jiis 1pOTO  CNi TpOaHANi3yBaTH SKi ICHYIOTH BHAH CyO’€KTHBHHX
My OJIIYHUX TPaB Ta IKUMH CIIJIBHUMH O3HaKaM{ BOHH BOJIOAIIOTb.

B cyuacHiit BiT4M3HsHIM JiTeparypi cyO’ekTuBHI myOnmiyHi IpaBa
Haivacrime KnacuikyroTh 3a HalpsIMKaMu MyOJIUHUX BIJIHOCHH, B MEXax
SIKMX BiZIOyBaeThCs iX peanizawis: rmpasa, MOB’si3aHi i3 y4acTiO TPOMaJisH B
YIpPaBJIiHHI JIep)KaBHUMHU CIpaBaMu (aKTHBHE Ta MacMBHE BHOOpUYE Npago,
NPaBO Ha y4yacTh y 3AIHCHEHHI MPaBOCYI/s, IPABO HA y4acTh y 3AIHCHEHHI
IPOMAJICBKOTO KOHTPOJIIO, TOILIO); NPAaBO HA 3BEPHEHHsI; [IPaBO HA MHUPHI
310paHHs; MpaBo Ha cBOOOMY 00’€aHaHB; NMPAaBO Ha AOCTYII JIO IyOIigHOT
indopmauii [1, ¢. 241: 2, c. 117-135: 3, c. 149-171].

IHoni 3ycrpivatoTbess iHmI crocoOM  Kiaacudikamii  cy0’€KTHMBHUX
myOJIYHUX TIpaB 3 MOAUIOM iX Ha MpaBa: a) HEraTMBHOIO THUILYy, TOOTO
MOXJIMBOCTI BHMMaraTH BiJl TpEICTaBHUKIB BIagy NPUIHMHEHHS abo
HEBYMHEHHS JiH, SKi MOXYTh MOPYLIMTH OCHOBOIIOJIOXHI TpaBa JIIOAWHU
(mpumMipom, IpaBoO Ha MOBAry /10 MPUBATHOTO XUTTSA); 0) MOSUTUBHOTO THITY,
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TOOTO MOXIIMBOCTI TP SIBIATH BUMOTH [0 JI€pPKaBH 3 TPHUBOIY
3aI0BOJICHHS BIacHMX mOTped Ta iHTepeciB (mpuMipoM, IIpaBO Ha
COMLIANBHUH 3aXUCT); B) aKTUBHOTO THITY, TOOTO MOXKJIMBOCTI BIUTMBATH Ha
cy0’ekTiB MyONIYHOTO anMiHICTpyBaHHS, OpaTH yd4acThb y po3poOmi i
peaizarii Jep>KaBHOI MOTITHKY (IPUMipOM, TIPABO Ha 3BepHEHH:) [4, €. 41].

CIiJbHOIO PHCOTO 3a3HAYCHUX BHIIB Cy0’ €KTHBHHX Iy OJIIIHHX TIPaB € Te,
110 BOHU peajli3yloThes B IMyOmigHO-1paBoBiid cdepi. [IpoTe ix ax Hisk He
MOXKHA Ha3BaTH CYTO a/JIMiHICTPaTHBHUMH CY0’€KTHBHUMH IPaBaMH 0COOU.
3HayHa YacTWHA 13 3a3HAYEHWX BHIIE CYO’€KTHMBHUX TMpaB €
KOHCTHTYLifHUMH TIpaBamu (TIpaBo Ha cBoOoxy 3i0paHp Ta 00’€aHaHB,
NIaCHMBHE Ta aKTHBHE BUOOPYE ITPaBo), ad0 K BOHH MOXYTh BCTAHOBIIIOBATUCS
HOpPMaMH IHIIMX rajny3ed mpasa, KpiM aJMiHICTPaTHBHOTO: TaK, IPaBO Ha
JIOCTYIl no myOnivyHoi iH(popMamii abo TpaBo Ha yd9acTe y 3OiHCHEHHI
TPOMAJICBKOTO  KOHTPOJIFO MOXYTh OyTH €JIEeMEHTaMM, HalpHKIal,
€KOJIOTIYHO-TIPaBOBOTO CTaTycy ocoOu. OTKe, BUXOIUThH, IO KaTEropis
«cy0’€KTHBHI IMyOJIiYHI TIpaBay 3a TaKOTO ii 00CATY HisIK HE MOKE BBaYKaTHCS
OKPEMOHayKOBOIO KaTeTOPI€I0 aIMIHICTPATHBHOTO NPaBa, K Il HAMararoThCs
MPEICTABUTH B Cy4aCHUX JOCTIDKEHHAX.

Ha namy aymKy, mpu4MHaMu Takoi CHTyalii € HasBHICTh HACTYIIHI
HEBHPILICH]I MUTaHHS IOPUIMYHOT HAYKH:

[To-mepuie, Ha CHOTOAHI iCHYE TpoOieMa pPO3MEKyBaHHS MpPEJAMETIB
MPaBOBOTO PETYJIIOBAaHHS aIMiHICTPaTHBHOTO Ta KOHCTUTYLIIIHOTO NpaBa, Ha
Ky Mai)ke He 3BEpTAalOTh yBarn Hi HAyKOBI[, Hi IOPHUCTH-NPAKTHKH.
Oco0IMBO 1€ CTOCYETBCS BITHOCHH, IO BUHHUKAIOTH B TPOIIECi peai3arii
BHUKOHABYOI BJIa/IN, MiCIIEBOTO CaMOBPSAyBaHHS Ta AisUIBHOCTI TPOMAaJICBKHX
00’eHanb. He Mae cyMHIBY, 110 MiXK KOHCTUTYIIIITHEM 1 aIMiHICTPAaTHBHAM
MPaBOM ICHY€ TICHHH 3B’S30K, SKHU ITOJIATA€ B TOMY, IO KOHCTHTYIiHHE
MPaBO € MPOBITHOIO TaTy33I0 JJI BCIX IHIIMX Tally3ed mpaBa, OCKUTBKH iX
HOPMU HIOBHHHI 0a3yBaTucs Ha MpUHIUIAX Ta HopMax KoHerurynii Ykpainu
Ta He cynepeuntd iM. KOHCTHTYLiiHE NpaBo 3aKpiILIIOE MTPaBOBI 3acajy i
npuHOMIK (GopMyBaHHS 1 (QYHKIIOHYBaHHS BChOI'O MEXaHI3My JIepXKaBH,
BU3HA4Ya€ OCHOBHI 3acaJd MpPaBOBOro crarycy ocodbu. Omxe, HOpMH
KOHCTHTYLII{HOTO TMpaBa € OPUIMYHOI OCHOBOIO JUIS  PO3POOKH
a/IMIHICTPAaTHBHO-TIPABOBUX HOPM, 30KpEMa, TaKHX, 1[0 BU3HAYAIOTh OCHOBH
aJIMiHICTPAaTHBHO-TIPABOBOTO CTaTycy ocobw. OCHOBHA BiJMIHHICTH MiX
KOHCTHUTYLII{HO-NIPAaBOBUMHM Ta aJMIHICTPATHBHUM BiJIHOCHHAMH TOJISATAE B
TOMY, III0 KOHCTUTYLIHHE NPaBO PETYIIIOE MOJITUYHHIMH, a aIMIHICTPaTUBHE —
OpraHi3alifHUHA aCMeKT MisUTbHOCTI myOmigHoi Buamu. Came 1iedd KpuTepiit
NMOBUHEH OyTH TOKIaJAEHUH B OCHOBY PO3MEXYBAaHHS KOHCTHTYLIHHO-
MPaBOBUX Ta a/IMiHICTPATHBHO-TIPAaBOBUX HOPM 1 BiJIHOCHH.

Ilo-mpyre, Ha  HEBHM3HAYEHICTh 13  Tally3eBOI0  HAJEKHICTIO
KOHCTUTYIIHUX Ta aJMiHICTPATHBHHX BITHOCHH HAKIJIQJA€ThCS MpodiiemMa
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MiIMiHU TaKAX TOHATH, K «CyO’€KTHBHE TPaBO» Ta «IIPABOBHHA MEXaHi3M
peamizamii  cy0’exkTMBHOrO  mpaBa». CTOCOBHO  BHIIETIEpEiUeHHX
cy0’eKTHBHUX MyOJIYHMX TPaB YacTO CKIAJAE€THCS CUTYyaIlis, KOIU IMPaBo
HAJIeXKHTH JI0 OHI€T ramy3i mpaBa, a MEXaHi3M HOT0 3aXUCTy 9H peajrizarii —
no immoi. He wmae cCy™mHIBIB, IO peami3amis Ta 3axuCT OiIBIIOCTI
KOHCTHUTYLIHHIX IpaB 0coOW HaifuacTimie BiOYBaeThCS aqMiHICTPaTHBHO-
npaBoBUMH 3acobamu. HalWnpocTimmidi MpuKiIag — KOJIM 3aXUCT BHOOPUYMX
NpaB 3/IHCHIOETbCS B TMOPSJIKY aJMIHICTPATUBHOTO CYJOYMHCTBA. [HIIMI
MIPUKJIaJ] TAKOTO PO3MEKYBAHHS BIJTHOCHH Ta MEXaHi3My Horo peamizamii —
cy0’eKTHBHE MyOJiuHEe MpaBo Ha cBOOOMY 00’€lHAHb, a TAKOXK MPABO Ha
ydyacTh B YNpaBIiHHI JEPKaBHUMH CIIpaBaMM IUIIXOM CTBOPEHHS Ta
YICHCTBA B MOJITUYHUX MapTisxX. Po3aiiy niApyYHUKIB 3 KOHCTUTYLIHHOTO 1
aJIMIHICTPATHBHOTO TpaBa, SKi MPUCBIYCHI MM IUTAaHHAM MAalOTh Maike
OHAKOBHH 3MICT, ()AKTHYHO HE PO3PI3HAIOYM KOHCTUTYLIHHHX XapakTep
cy0’eKTHBHOTO TIIpaBa Ta aJAMIHICTPATHBHO-TIPABOBHH MeEXaHIi3M Horo
peamizauii [5, c.158-172: 6, c.416-473: 7, c.164-180: 8, c.108-112:
9,c.248-253: 10, c.71-94]. BiamoBigHO, KOHCTHUTYIiITHO-IPABOBUI
xapakTtep OyIyTh MaTH Ti HOPMH 1 BITHOCHHH, IKi CTOCYIOTBCS peaji3arii ta
3aXHMCTY 0CO0aMH NOITUYHHX, PENIriHHUX Ta 1H. IPaB TPOMaJsH, a TAKOXK Y
BU3HAYCHHI iX mpaB, 00OB’SI3KIB Ta YMOB JISUILHOCTI ITiJi 4ac B3aeMOAIi 3
JICPKABOI0 Ta IHIIMMH I1HCTUTYTaMH TPOMAJSIHCBKOI'O CYCIIUIBCTBA.
B aaMiHICTpaTHUBHI BIJHOCHMHMA OCOOHM-WICHH MOJITHYHMX MapTid Ta
IPOMAJICBKMX O00’€THAHb BCTYIAIOTh BXKE SK YYaCHHUKH KOHKPETHHX
aJIMIHICTpAaTHBHUX TIpoLeaAyp: 1) mia Jac 3maificHeHHs X Jeramizarii (3asBHa
peecTpaniiiHa mporueaypa); 2) mpu 3AIHCHEHHI KOHTPOIIO 32 iX HisITBHICTIO,
B T.4. (IHAHCOBOIO (BTpyYaibHa IpoOIeaypa); 3) MpH MPUTATHEHHI iX 110
aJIMiHICTPATHBHOI BiAMMOBINATHHOCTI (BTpydYalbHA MPOLEAYPa HETATHBHOTO
xapakrepy). Lle sk cTocyeTbes cy0’€eKTMBHUX ITyOJIIYHUX ITPaB Ha 3BEPHEHHS,
Ha JOCTYHn [0 IyOmiuHoi iHpopMamii Y mpaBa Ha MHpPHI 3i0paHHS:
IOpUAMYHUI MexaHi3M IX peamizamii Mo CyTi € pI3HOBHAOM 3asBHHX
anMinictpaTuBHEX mporueayp [11, ¢. 24-25].

SIKIIO0 TPOLTIOCTPYBATH CIIBBIJHOILIEHHS MIiX KaTErOpisMH «IpaBa
JIIOIMHW) Ta «CyO’€KTHBHI IMyOIiYHi IpaBa» Ha IiJCTaBi 3aKOHOMipHOCTEN
(opManbHOi JIOTIKH, TO B JIAHOMY BHIAJKy MAaTHME MiCIe BiJIHOLICHHS
MiATOPAAKYBaHHS TOHATh. BOHO iCHye MK TaKMMH HOHSTTSIMH, 1€ OIHE
TIOHSATTS BXOJUTH B SIK 4aCTWHA B CKJIaj Apyroro. Bigrak, kaTeropis «mpasa
JIFOJTMHID) € MIATOPSIKOBYIOUNM HOHATTSIM, & «Cy0’ €KTHUBHI ITyOIIi4HI TpaBay
— mignopsakoBaHuM. 3 OOKy 3MiCTy MDK HiIIOPSIAKOBYIOYMM 1
MIATOPSIIKOBAaHNM TIOHATTSIM ICHY€ Take BiJHOLICHHS: MiJNOPSAKOBaHE
MOHATTS ~ BKJIIOYA€E JI0O CBOrO  3MICTY BCI  O3HAaKW, BIAcTHBI
MiATOPAAKOBYIOUOMY ITOHATTIO, IUIFOC O3HAKHW, CIerudidHi TUTBKH It
migmopsiakoBanoro mouartsa [12, ¢. 36-37]. Bce, 1m0 yTBEpIKY€ETHCS PO

252



HIINOPSAIKOBYIOYE  IMOHATTS, MH  MOXEMO  YTBEpMXKYBAaTH  IIPO
HIANOpSIKOBaHE IOHATTSA, TOOTO HE MOXHA MHCIUTH IIPEAMET,
BiOOpakeHUH y MiINOPSIAKOBAHOMY ITOHATTI, 0€3 THX O3HAK, BIACTHBHUX
i JIOPSIKOBYIOYOMY IIOHATTIO.

OTxe, iCHYIOUMI Ha CHOTOJHI 3MICT Ta 00CAT KaTeropii «cy0’ €KTHBHI
myOmigHi TpaBa» Ma€ MiACTaBy BBaKaTH II 3arajlbHO MPAaBOBOIO, a HE
OKPEMOHAyKOBOIO KaTeropi€lo aJMiHICTPaTUBHOTO IpaBa, sKa BH3HAYAE
CBITOIVISIJHI, METOJOJIOTIYHI Ta THOCEOJIOTIYHI 3acagu Ui (OpMyBaHHS
OKPEMOHayKOBHX KaTeropiid, MOB’S3aHUX 3 peali3ali€lo Ccy0 €KTHBHHX
myONmiuyHMX mNpaB oci0 B yCiX Taly3eBHX NyOJiYHO-TIPABOBUX HayKax.
VY TakoMy BUIAJKy KaTeropis «Cy0’ €KTHBHI IyOiiyHi mmpaBay HaOyBae Ine
OIUTBIIOTO IIHHICHO-CBITOTIISHOTO 3HAYCHHS, OCKUTLKH BOHA Bk (hopMye
0a30Bi  3acaaM  3arajJbHOTO  IyOJIYHO-TIpaBOBOrOo (a He  IJUIIe
aJIMiHICTPATHBHO-TIPABOBOTO) CTaTyCy OCOOM 1 IIOBHHHA BigoOpa)xaTu
IIHHOCTI CIUTBHI TS BCIiX ITyOJIIYHO-TIPABOBUX HAYK.
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B ymoBax TpuBaro4oi amanTarii aepxaBHOI CIIy’)KOHM 10 €BpONEHCHKHX
CTaHAApPTIB 3a0e3MedeHHs 3aXUCTy TpaBa Ha JIEP)KaBHY CIIy>kKOy € JOCHTbH
BXJIMBUM. 3aXUCT MpaBa Ha JEPXKAaBHY CIYKOy € HEOOXigHUM Jist
p036y£[0131/1 edexTuBHOI, mpodeciitHol Ta cTabibHOT JIeprKaBHOT ciyxou, y
sIKiii C1yKGOBLI IPOCYBAIOTECS 10 CI1yKOi 32 iX 3acayramu, BifdyBaioTh cebe
3aXMIIEHUMH BiJl TIPOTHIIPABHUX PillleHb, il 4d OE3MisNIHOCTI KEpiBHUKA
JepKaBHOI CIyXOW B Jep)KaBHOMY OpraHi Ta IHIIUX CyO’ €KTiB, MarOTh
MOTHBALII0 10 PO3BUTKY Ta TNpo¢eciiHOro 3pocTaHHS. Y 3B’SIBKY 3
HaBEJICHUM aKTyaJIbHOTO 3HAaUYeHHs HaOyBae€ aHai3 3ac00iB 3aXHCTy ITpaBa
Ha JepXaBHy cCiyxOy, 1X BHUIIB, OCOONMBOCTEl 3aKOHOZABYOTO
PpeTyJItoBaHHS TOIIO.

3aKOHO/IaBCTBO YKpaiHW B YACTHHI 3aXHUCTy IpaBa Ha AEP)KaBHY CIIyXOy
B OCTaHHI pOKH OyJi0 3MiHEHE, IO TOB’SA3aHO i3 MPHUHHATTSIM 3aKOHY
Vxkpaian «[Ipo BHeceHHS 3MiH J0 [AESKHX 3aKOHIB YKpaiHH 070
niepe3aBaHTaXxeHHs Biazam» Big 19.09.2019 p. [1]. 3okpema, BinOynacs 3mMiHa
cr. 11 «3axucr npasa Ha JepkaBHy Ci1ykOy» Ta JESKHX HIINX [OB’s3aHHX
crarreil 3akoHy Ykpainu «IIpo nepxkaBny ciryxx0y» Bin 10.12.2015 p. [2].
Jlo 3MiH 3axWcT NIpaBa Ha JEp)KaBHY CIyXOy BKIIIOYaB MOXIIMBICTb:
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1) nomaHHs cKapru 10 KepiBHUKA ACPKABHOI CIIyKOH B Iep)KaBHOMY OpraHi
(3 mpaBOM BHMaraTH BiJl KEpiBHUKA Jep)KaBHOI CITy>)KOM YTBOPEHHsI KOMicii
JUIsl TIepeBipkH (aKTiB CKapru Ta 00OB’SI3KOM il YTBOPEHHS Ha BiIOBIIHY
BUMOTH JEP’KaBHOTO CIy>KOOBI); 2) moAaHHs ckapru ao HarioHamsHOTO
areHTCTBa YKpaiHM 3 THTaHb JIepkaBHOI ciyx6m (mami — HAJIC);
3) 3Bepuenns mo cymy. Jlo HAJIC ckapra moria Gyt mojaHa: a) y pasi
HEOTPHMaHHS B ycTaHOBiIeHHH 3akoHOM «IIpo mepxaBHy ciyxO0y» cTpok
0oOTpyHTOBaHOI BIiAIOBiNI Ha CKapry BiJ KepiBHUKA JIEp)KaBHOI CITy>KOH, 110
SIKOTO paHillle 3aBepTaBCs JepKaBHUH CITy>)KOOBELb 3a 3aXUCTOM CBO{ IIpasB,
abo y pa3i He3roAu ICPKABHOTO CIYXKOOBI 3 HAJAaHOK BiNMOBIIIIO
KEpiBHUKA JIep)KaBHOI CilyOu; 0) SIKIIO MpaBa JepKaBHOTO CIIy»XOOBIIS,
BcTaHOBJeHI 3akoHoM «lIpo g;epxkaBHy ciyxOy», Oymu mopyuieHi
KEepiBHUKOM Jep:KaBHOI CIy>)KOM YH JIep>KaBHUM CIIy>KOOBIIEM BHIIOTO
oprany abo fKIO Ii 0coOM CTBOPIOBAIM IEPEIIKOAN B pealizallii mpas
JIEPKABHOTO CITy>KOOBIIS. 3BEpHIMO yBary Ha OCHOBHI 3aKOHOJaBYi 3MiHH Y
KOHTEKCTI BiAIIOBITHUX 3aCO0IB 3aXHCTY.

Tlo-nepuie, 1iK8i00BAHO MOIUCIUBICMb AOMIHICIPAMUBHO20 OCKAPIHCEHHS
0o HAJC. Tlicns 3aKkoHOJAaBYMX 3MiH Jep)KaBHUH ciyxOoBelb OyB
no30asseHuil npaBa Ha momanHs ckapru mo HAJIC, a y octaHHBOTO OYyII0
YCYHYTO TOBHOB)XEHHS PO3INISAATH CKaprH JEepXKaBHUX CIYXOOBIB
kareropifi «b» ta «B». Takum umHOM, y cT. 11 3akony «IIpo mepxaBHy
ciy>x0y» Ha pasi mepegdaueHo JHIIe OMH i3 JBOX paHillIe iCHYFOUHX MUIIXIB
aJIMiHICTPATHBHOTO OCKap)KEHHS — 10 KEpiBHUKA JEepKaBHOI CIIy)XOM B
nepxaBHOMY oprasi. [IpuHariqHo 3ayBa)XuMo, IO MU JaJEKi BiJ JyMKH, [0
3aco0u 3aXHUCTY MpaBa Ha JAepiKaBHY CIIy>KOy 10 BHECCHHS BiATIOBIAHAX 3MiH
no 3akony «IIpo nepkaBHy cimykO0y» Oynu nockoHamumu. HaBpsa um
ockapxenHs 10 HAJIC morio Oyt eeKTUBHUM 3 OISy Ha BiJICYTHICTbH
HE3aJICXKHOCTI Ta KOJICT1aJIbHOCTI IbOTO OPraHy BUKOHABYOI Biaau. [IpoTe, 3
HaIoi mo3uiii, JiKBifamis anMinictpatuBHoro ockapskerus 10 HAJIC Bce x
€ KPOKOM Ha MUIIXy 3BYXEHHS TMpaB Jep)KaBHUX CIyXOOBIIB Ha
ockapkeHHs . HAJIC OyB iHcTaHIi€0 (X049 1 3 HASBHUMH HEIONIKaMH), J10
K0T MOXHa OyI10 6e31ocepeIHBO 3BEPHYTHCH 31 CKaprolo y pasi HOpyIeHHs
npaB KEpIBHUKOM JepikaBHOI cirykOm. KepiBHHK Iep:kaBHOI CITy)XOH €
oco0oto, sika 3aliMae HaWBHILY NOCaly JEp>KaBHOI CIIy»)KOM B Jep:KaBHOMY
OpraHi Ta HaaUIeHUMH 3HAYHUMH KaJpPOBUMH IIOBHOBaXXGHHSIMHU. I3
peaizaliclo OBHOBKEHb caMe KepiBHHKA JIep)KaBHOI CIIykOHM Hepinko
OB’ SI3YIOTHCSI TIOPYIIIEHHSI MpaB JIEP>KaBHUX CIIykKOOBIIB a00 CTBOpEHHS
mepemKko y ix peanizanii. BogHodac, mpuBepTae yBary, mo BiIIOBITHO IO
ct. 78 unHHOTO 3akoHy Ykpainu «IIpo nepkaBHy ciryxOy» pillleHHS Ipo
HaKJIQJICHHs.  JTUCLHUIUIIHADHOTO CTSTHEHHS MOXe OyTH OCKap>KeHO
JIEp>)KaBHUMHU CITy>KOOBIISIMH JIO CYJLy.

Tlo-Opyee, 3mineno o0cobaUBOCHI AOMIHICMPAMUBHO20 OCKAPAHCEHHS 00
KEpPIBHUKA  O0EPAUCABHOT CIyHCcOU 8 O0EpPIUCABHOMY OP2aHi (3 MONCIUGICIIO
ymeopenuss komicii). JIo IpuAHTTS BianoBinHuX 3MiH y cT. 11 3akony «IIpo
JiepKaBHY CIyxkOy»: a) mnepeadadanoch TpaBo JEPKaBHOTO CITy>KOOBILI
BUMaraTH BiJl KEpIBHHKA JIEPKABHOI CITy>KOM YTBOPUTH KOMICIIO JUISl IEPEBIPKU
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BUKJIAJICHNX Yy cKap3i (aKTiB; 0) 3aKpilLIIOBaJIOCh, 10 «KEPIBHHUK JEPKABHOI
CIly’)kOM Ha BHMOTY JIEp)KaBHOTO CIIY’KOOBLUI [UISl TIEPEBIPKH BUKIAICHUX Y
cKap3i (akTiB yTBOPIOE KOMICIFO y CKIaJi HE MEHIIC TPhOX OCIO».
OO’€KTHBHICTh PO3IJISAY CKaprd Mana 3a0e3ledyBaTHCh y TOMY YHCII
BHMOTaMH JI0 TPECTABHHUIITBA y CKJIAi KOMICii. 3aKOHOM BCTaHOBIIFOBAJIOCH,
110 JI0 TaKOi KOMicCii MarOTh BKITFOYATHCS B OTHAKOBIN KUJIBKOCTI: TIPEICTABHIKH
KepiBHHKA Iep>KaBHOT CITyKOH, BI3HAYCHI HHAM 13 YHCIIa Iep>KaBHAX CITYKOOBIIIB
I[HOTO JIEP’KaBHOTO OpraHy; MPEeCTABHIKH JAEP>KaBHOTO CITy>KOOBIISl, BU3HAYCHI
HUM 13 4YHClA JIep)KaBHHX —CIY)KOOBLIB IIBOTO JEPXKaBHOTO OpraHy;
NPEJICTABHUKK BHOOPHOTO OpraHy I€pBHHHOI NMpO(CIIKOBOI opraHizamii 3
Yycia Jep)KaBHUX CITy>KOOBLIIB, JINIETOBaHi PIllIeHHSIM L[bOTO OpraHy, a B pasi
BIICYyTHOCTI NPOQCIIJIKOBOI ~ OpraHizamii — TPEeACTaBHUKU JIEpyKaBHUX
cmyxO00BIIiB, 0OpaHi Ha 3aradbHHX 300pax (KoH(epeHmil) Iep>kKaBHUAX
CIy>k00BIIB IePKaBHOTO OpraHy. 3aKpiIIIOBATIOCH TAKOXK, IO y Pa3l yTBOPEHHS
KOMICii MMCEMOBa BIINOBIMG (pIllICHHs) KepiBHUKA JIEprKaBHOI CIy>KOM Mae
TPYHTYBATHCS Ha BUCHOBKY KOMICIi.

IMicns BHeceHHs BIAMOBIAHUX 3MiH 70 cT. 11 3akony «IIpo nepskaBHy
ciykOy» OylM BUKIIOYEHI TOJIOKEHHS: a) MIOJ0 YTBOPEHHS KEPiBHHUKOM
JIepKaBHOT CITy»KOM KOMICIT AJIsl IepeBipKH BUKJIAJICHUX Y cKap3i (akTiB Ha
BUMOTY CITy>KO0BIIsI; 0) 11010 KUIBKICHOTO CKJIa/ly Takol Komicii Ta BUMOT 10
il MpencTaBHUITBA, B) IIOAO HEOOXIMHOCTI IPYHTYBAaHHS NHCHEMOBOL
BINOBiZi KepiBHUKA Iep)KaBHOI CITy>)kKOM Ha BHUCHOBKY KOMICii. 3-TIOMix
paHile iCHyF0OUnX HOPMAaTHBHUX IPHUIHCIB, KOTPi BPETyIHOBYBAIHA POOOTY
KOMICI1 AJ1st iepeBipKu (aKTiB CKapTH, JHUIIUBCS JIUIIEC OAWH — MOXKIIHBICTh
JepKaBHOTO CITy>)KOOBIII BHMAaraTé BiJl KepiBHHKa IepKaBHOI CIyxOu
yrBopeHHs Takoi kowmicii. HAJIC HarosiomyBaB y KOMEHTapi 0
OTIPUJIIOJTHEHOTO «AJITOPUTMY 3aXMCTY TpaBa Ha JEpKaBHY CIYXOy», L0
«3aKoHOM He TmepedaveHo MiAcTaB JUIsl BIJMOBH KEpiBHHKA JAEpiKaBHOT
CITy>KOH y 33/I0BOJICHHI BUMOTH LII0/10 YTBOPEHHsI Takoi komicii» [4]. JlificHo,
y unHHIA pepakmii cT. 11 3akony «IIpo nepxaBHy ciy)0y» He nepeadadeHo
Takux TigcraB. PiBHO sk (opManbHO-IOPHINYHO HE TMependadeHo i
000B’sI3Ky KepiBHUKA JIEPKABHOI CTy»KOH B3arai yTBOPIOBATH TaKy KOMICIIO
Ha BUMOTY JEPXXaBHOTO CIy»XOOBIl. TakuM YHMHOM, TPaBO JEPKABHOTO
CITy>KOOBIISL HA YTBOPEHHSI KOMICIT JJ1sl epeBipku (akTiB MoJaHOi CKapru
HaBpPAI 91 MOKe OyTH HaJIe)KHUM YHHOM 3abesnedere. Lle y Toii ac, komu
came i3 pilleHHAMH, JisIMH Ta 0e3IsUTbHICTIO KEPIBHUKA JIepKaBHOI CIIyKOH
BJIACHE MOXYTb 1 TIOB’I3yBaTUCh MOPYLICHHS MPaB JIep)KaBHUX CIIyKOOBIIIB
abo cTBOpeHHs Inepemkos y ix pearnizamii. 3a TAKOTO CTaHy pPETyJIIOBAHHS
NPAaKTUYHO  HaHIBEIb  3BOJATHECS  MOXIIHMBOCTI  aJMIHICTPaTUBHOTO
OCKapJKeHHs, IiependadeHi uYmHHOIO penakmiero cr. 11 3akony «lIpo
JepkaBHy CIyxOy», a e(peKTHBHUM IUITXOM 3aXHCTYy y pasi BiJIOBIIHHX
MOPYILIEHb MOYKE CTaTH JIUILE 3BEPHEHHS JI0 CYY.

[IpuHarigHo 3ayBakmMo, IO Yy 3apyOLKHHX KpaiHax ICHye JOCBix
YTBOPEHHS Ta QYHKIIOHYBaHHS KOJIETiaNbHUX CY0 €KTiB, KOTPi HAXUIAIOTHCS
MOBHOBaYKEHHSAMH PO3IJSIIATH CKaprH IEPKaBHUX CiTyk00BIiB. Hanpukian,
y @paHiii ciry>k00BIIi HAAUICHI IPABOM OCKap:KEHHS JI0 aleIAIIiHOT KoMicil
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Buof paau nep>kaBHOT Ciry>k01 a00 1O KOMIIETEHTHOT'O a/IMiHICTPaTHBHOTO
TpubyHany. VY [Ilonpmii icHye Jekinbka IHCTaHWIA 13 po3risimy
JUCUMILTIHAPHUX CIpaB, y TOMY 4ucii Buima nucnumiinapHa kowmicis. Y
I'penii ¢ynkuionyrors Ilnata Pagu [lepxkaBu (po3risgae cropu mMiono
CTaTycy Jep>KaBHOTO aJMIHICTPAaTHBHOTO CIyXOOBII) Ta OCOOIHMBI
He3aJIe)KHI JUCHUIUTIHAPHI opraHu (ciyx00Bi pamm). TpuBamy icTopiro
¢yakmioHyBaHHS Mae Kowmicis 3 muTaHR Jep)KaBHOI CIyXOMm Yy
BenukoOpuranii — He3aneXHUH KOJIeTiadbHUH OpraH, KOTPHUH 3HAYHOIO
Mipor0 (POPMYETHCS HE 13 NMPEICTABHUKIB ACPHKABH, € BUIOIO IHCTAHIIEIO Y
posrnsini ckapr Ha nopymenHs Koxpekcy Haiimy ciyxOosui. CIIA e
Jep)KaBolO, y  sKIH  IpakTHKa  (YHKIIOHYBaHHS  CHELiaIbHUX
aJIMIHICTPATHBHUX OPraHiB i3 3aXUCTy NpaB Jep>KaBHHUX CIIyKOOBLIB HaOyJa
YH He HaiOinbImoro po3BuTKy. 3okpema, y CIIIA ¢yrkuionyioTs Kowmicis i3
3axucTy piBHUX MoxumBoctelt mpamiBHEKIB (Equal Employment
Opportunity Commission, EEOC), Bropo cnieriansHoro ansokara (Office of
Special Counsel, OSC), Komirer i3 3axucty cucremu 3aciyr (Merit System
Protection Board, MSPB) [[Ius.: 3, c. 250 1a in.].

[TincymMoByrOUM CijJ 3a3Ha4YMUTH, IO i3 NPUHHATTAM 3aKoHY YKpaiHH
«IIpo BHECECHHS 3MiH JIO IEAKUX 3aKOHIB YKpaiHU II0/I0 MEPE3aBaHTaKCHHS
Bragmw» Big 19.09.2019 p. mnpaBa gepkaBHUX CIOyXOOBIIB Ha
aJIMiHICTpaTHBHE OCKap KeHHs OYIJIN 3BY>KeHi (K 00 KiTPKOCTI ICHYIOUHX
3ac0o0iB 3aXHCTy, TaK 1 CTOCOBHO iX $KOCTi). Y 3B’S3Ky 3 HaBEICHHUM
aKTyalbHHM 3aBJAHHSAM 3aJIMIIAEThCA IOMIYK ONTUMANbHHUX IUIAXIB
YIOCKOHAJICHHS 3aKOHOJAaBYOTO PEryJFOBaHHs 3aco0iB 3aXMCTy NpaBa Ha
IepxkaBHy ciayxOy B VYKpaiHi 3 ypaxyBaHHSAM JOCBIIy IIPOBITHUX
3apyODKHUX JEpIiKaB.
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The refugee phenomenon has been around for centuries. However, over
the years, its scale and causes, the attitude of the international community to
refugees and their legal status, as well as the ways in which refugees are
helped have been changing. The development of the principles of protecting
refugees after the Second World War in international law and the domestic
law of states and their approaches to this phenomenon was a result of the
intensification of international cooperation in human rights [1, p. 373].

According to Article 1 of the Convention Relating to the Status of
Refugees, drawn up in Geneva on 28 July 1951, a refugee is a person who
‘(...) owing to well-founded fear of being persecuted for reasons of race,
religion, nationality, membership of a particular social group or political
opinion, is outside the country of his nationality and is unable (...) or
unwilling to avail himself of the protection of that country (...) as a result’
[2]. This Convention is the key legal document on the protection of refugees
adopted at the United Nations Conference in Geneva in 1951. The so-called
New York Protocol of 1967 abolishing temporal and geographical
restrictions on the award of refugee status was attached to the Convention [3].
Poland ratified this Convention and the New York Protocol in 1991.

It should be emphasized that Article 23 of the Convention Relating to the
Status of Refugees lays down the right of refugees to social welfare [4]. In
the light of the Convention, this right is an important element of the system
of legal protection of refugees. This is because the objective of social welfare
is to provide individuals with living conditions that do not breach human
dignity, to integrate them into the host society, and to make them
independent. Refugees are often deprived of their livelihoods and are
therefore at risk of poverty and exclusion. Social welfare should therefore
support refugees so that they can play a full role in society. This is an
important task of social welfare, because the foundation of its concept is the
person and his needs [5, p. 354].
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Considerations on the matter of social welfare for refugees in the Polish
legal order require the definition of a refugee adopted in the norms of national
law. Under Polish law, the conditions for awarding, refusing to award and
depriving a person of refugee status, as well as awarding, refusing to award
and depriving a person of subsidiary protection are specified by the Act on
the award of protection to foreigners in the Republic of Poland of 13 June
2003 (AOAPF) [6]. In accordance with Article 13, para. 1 AoAPF: ‘Refugee
status in the Republic of Poland is awarded to a foreigner who, as a result of
a well-founded fear of persecution in his country of origin because of his race,
religion, nationality, political convictions or membership of a particular
social group, is unable or unwilling to avail himself of the protection of that
country.” [7]. However, paragraph 2 states that ‘Refugee status is also
awarded to a minor child of a foreigner who has received refugee status in
the Republic of Poland, who is born in this territory.” [8].

Under Polish law, the matter of the forms and extent of social welfare for
refugees is regulated in the Act on Social Welfare of 12 March 2004 [9]. It
should be pointed out that difficulties in the integration of foreigners in
Poland who have received refugee status, subsidiary protection or a
temporary residence permit granted in connection with the circumstance
referred to in Article 159, para. 1, item 1(c) or (d) of the AoF are among the
reasons for providing social welfare benefits [10]. It is also extremely
important that the Act on Social Welfare contains Chapter 5 bearing the title
of ‘Integration of foreigners who have gained refugee status or subsidiary
protection in the Republic of Poland,” in which the legislator decided that
foreigners who are refugees can apply for social welfare intended to support
the process of their integration. Social welfare is awarded to refugees for no
more than 12 months. Its wording includes cash benefits of PLN 721 to PLN
1,450 per month per person, which should be allocated to, for instance,
subsistence, in particular to cover the costs of food, clothing, footwear and
housing. Italso includes covering the costs of learning Polish or paying health
insurance contributions, as specified in the regulations on healthcare benefits
financed with public funds. Social welfare for refugees is provided within the
framework of an individual integration programme and assumes the form of
an agreement between the county family welfare centre and the foreigner.
The forms and scope of welfare should be customized and should depend on
the foreigner’s and his family’s situation [11].

Social welfare for refugees in Poland has been related to integration
assistance, the elements of which depend on the applicant’s and his family’s
situation [12, p. 202]. As mentioned, its content includes certain benefits that are
intended to enable refugees to function in conditions reflecting human dignity
and for them to gain independence. Meanwhile, as the Supreme Audit Office
points out, the social welfare system for refugees that operates in Poland does not
ensure that they become properly integrated into society, nor does it create
conditions for them to take up an independent life [13, pp. 8-9 and 15]. The Polish
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social welfare system is also currently facing the task of providing social welfare
to Ukrainian citizens who have come to Poland as a result of Russia’s military
aggression against Ukraine. This group of Ukrainian citizens can benefit from
social welfare on the same terms as Polish citizens. This arises from the
provisions of the Act on aid to the citizens of Ukraine in connection with the
armed conflict in that country of 12 March 2022 [14].
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Sx B VYkpaiHi, Tak 1 y IHIIMX KpaiHax CBITY e(eKTHBHa peajizamis
a/IMIHICTPAaTHBHO-TIPABOBOT'0 MEXaHI3MYy 3aXHCTY IPaB JIIOJJMHH Ta IPOMaJIsTH
€ OTHWM 3 HaWTOJOBHIIINX KPUTEpiiB, MOKa3HUKOM JEMOKPAaTHYHOCTI Ta
MPaBOBOTO pOo3BUTKY. KaTteropis «Oe3neka» — me 6a3oBa moTpeda JTIOAMHH,
nedimut gxoi HaiOinpmie BiguyBaeThCs B yMoBax BiHH. CTpax mepen
3arpo3amu 0e3Mmelli 3MYIIy€ JIIOJUHY ITYKaTH B CYCIIJILCTBI 3aCO0H 3aXHUCTY
Bif 3arpo3. 24 miotoro 2022 poky B VYKpaiHi BBEJCHO BOEHHHWH CTaH,
MPUYMHOI0 YOMY cTaja BiliChKOBa arpecisi pociiichkoi (emepartii mpoTu
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VYkpainu. 3akon Ykpaiau «IIpo mpaBoBHUil pe>kuM BOEHHOTO CTaHY» BKa3ye
Ha TIPaBOBY IJCTaBY Ui BBEJCHHS BOEHHOTO craHy [1]. Boenni mii B
VYxpaiHi CTOCYIOTBCSI KO)KHOTO 3 Hac — Ie CMepTi JIFoAeH, BTpara 3710poB’s,
MaifHa, eKOHOMIYHi Ta IICHXOJIOTiYHI 30MTKH HAITUX CITBrPOMasH. Takox
Ha TUMYAacOBO OKYTIOBAaHUX TEPUTOPISX MaiKe IIOTHS NOPYIIYIOThCS paBa
moauHA. Lle mocTaBmmy mij 3arpo3y yci 6a30Bi JTFOACHKI IpaBa, B TOMY YHCII
1 IpaBO HA JKUTTSL.

[MuranHs 3axucTy peanmizalii NpaBOBOTO MEXaHI3My 3axHCTy IIpaB
JIFOIMHM PO3IIISIANH SIK YKPaiHChKI TakK 1 3apyOiKHI BU€HI, 30KpeMa 3 INTaHb
MDKHApOJHOI CHCTEMH 3aXWCTy npaB joguHu [2], [3], HauioHansHOTO
MeXaHi3My 3axUcTy InpaB jmoauHu [4, €. 37-41] Ta inmi. [IpaBo Ha 3axucT —
Lie MaTepialibHe MPaBo MPaBOOXOPOHHOT0 XapaKTepy, IKe BAHUKAE B MOMEHT
MIOPYIIEHHS IIpaBa Ha CTOPOHI noTepmisoro. [IpaBo ocoOu Ha 3aXUCT O3HAYAE
MOXIIMBICT BJATHCS y HEOOXITHMX BHIAJKax J0 IPHMYCOBOI CHIIH
JiepkaBH, TOOTO Cy0’ €KTOM ITPaBOOXOPOHHX BIHOCHH, SK IIPaBHIJIO — IIe
JIep KaBHUEN opraH, 6e3 SIKOro Takuil IpUMYC HEMOXITHBHI [5]. V GinbimocTi
JEMOKpPATUYHUX JEp’kKaB OCHOBHMMH IIPaBOBUMH MeEXaHi3MaMH 3aXUCTy
npaB monuan € cyxa (CHIA, Kanana), konctutyniliHa ckapra (HiMewuauna,
Agctpis, Icnanisi), omOyacman (LlBewis, Hopgseris, ®inistHOis) TOLIO.
B HaykoBUX jKepenax IOLIMPEHUM € PO3YMIHHS Takoi Kareropii sk
«MDKHapOJHMH 3aXUCT IMpaB JIFOIUHM» SIK MDKHApOIHE CHiBPOOITHHUIITBA
nepxaB, 3ycwib 1 3axonie OOH mo copusHHIO 3araibHid ToOBasi i
JOTPUMAHHIO TIPaB JIFOJAWHU I OCHOBHHX CBOOOJ Ui BCiX, HE3AJICXKHO Bif
pacu, crati, MOBH 1 pedxirii. Y Teopii mpaBa po3pi3HsatoTh: (1) MexaHi3M
MPaBOBOTO peTyioBaHHA, (2) MexaHi3M peanizamii mpaB i cBobom Ta
(3) Mexani3m 3abe3medeHHs peanizallii npas i CBOOO/ JIIOIMHU.

[Ilono Bu3Ha4YeHHS KaTeropii «KOHCTHTYLIHHO-IPAaBOBOTO MEXaHi3My
3aXHCTy TpaBa OCOOM» TO ICHY€ JyMKa HAayKOBIIB, II0 — II€ CHCTEMa
JepKaBHUX, MIXKHAPOIHUX 1 TPOMAaITHCHKHUX 1HCTUTYIIH, (YHKIISIMU SKHX €
3aXHCT MpaB Gi3MYHMX Ta/a00 FOPUIUYHHX OCi0, IPOLIEAYPH TAKOTO 3aXHCTY,
a TaKo)X KOHCTUTYIIiHE NPaBO Ha 3aXHCT, SIKE PEaTi3YEThCS 3aBISIKH LIUM
mporeaypamMm 3a JIONIOMOTOI0  Jep)KaBH, MDKHAPOJHUX IHCTHTYIH Ta
IPOMAJICBKHX 00’ €JHaHb. 3a3HAUYMUMO, IIO MOHSITTS «MEXaHi3M 3aXUCTy MpaB
JIIOMIMHW» YacTKOBO CHIBMAJa€ 3 TMOHATTAM «MEXaHi3M MpPaBOBOTO
perymoBanHs. To6T0, aIMiHICTPAaTHBHO-TIPABOBHI MEXaHI3M 3aXHCTY TIPaB i
cBOOO JIIOAMHHM CKJIajae Taki enemMenTH: (1) MexaHi3m peanizanii; (2) HopMu
npaBa, (YHKIIOHAJHHAM NPHU3HAUYCHHSM SIKHX € PETyJIIOBaHHS CYCHUIBHHX
BigHOCHH; (3) MexaHi3M OXOpoHH; (4) MexaHi3M 3axHCTy; (5) MexaHi3Mm
BiHOBNIEHHS [5]. 30Kkpema, ITii MEXaHI3MOM IOPHIMYHOTO 3aXHCTy IIpaB
JIONMHW» OKPEeMi HAyKOBII PpO3YMIIOTh SIK MOXIIHMBOCTI 3JiHCHEHHS
rpoOMa/isHaAMH MEBHUX BYMHKIB I110JI0 3aXUCTY BJIACHUX IpaB i CBOOOI.
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V Koncrutynii Ykpaiau Ipyruit po3/iiia IprucBsSdeHo MpaBaM, cBoOO1aM
1 000B’sI13KaM JIIOAMHY 1 TPOMAaTHIHA, SIKi HE € BUIIAJKOBUM MTOE€IHAHHIM, a
BHYTPIIIHBO Yy3TO/KCHOIO CHCTEMOIO MpaB i cBOOOA rpomansH [6], ska
OXOIUTIOE CBOIM PETYIIIOI0YMM BILTMBOM BCi HaMBaXXJIWBIMIi i HaificTOTHImI
chepu xkutTA 1 mismeHOCTI monuHM. Ctarts 64 Koucrurymii Ykpainu
BCTAHOBJIOE BHUKIIIOYEHHS, 32 SKHX MOXYTb BCTAHOBIIOBATHCA OKpEMi
oOMexeHHsT mTpaB 1 cBoOOx JronuHU. Takor TpaBoOIO  IMiJICTAaBOIO
Oe3nocepeIHbO BUCTYNAE BIPOBA/KEHHST BOEHHOTO a00 Ha/J3BHYAHHOTO
cTaHy. Y 3B’s3Ky i3 BBEJCHHSIM B YKpaiHi BOEHHOTO CTaHy TUMYacoBO, Ha
nepiog nii IpaBOBOIO PEXHMMY BOEHHOI'O CTaHy, MOXXYTh OOMEXKYBaTHCS
KOHCTHTYLiIfHI npaBa 1 cBOOOJM JIOJMHU 1 TpOMajsiHUHA, mependaucHi
crartamu 30-34, 38, 39, 41-44, 53 Koucrturyuii Ykpainu [6], a Takox
BBOJIUTHCS] TAMYACOBI OOMEKEHHSI TIPaB i 3aKOHHUX IHTEPECiB IOPUINTHUX
oci0 B Mexax Ta 00cCs3l, 1m0 HeoOXimHl mIsg 3a0e3redeHHsT MOKIHUBOCTI
3aIpOBAPKCHHS Ta 311HCHEHHS 3aX0/1B IPAaBOBOTO PEKUMY BOEHHOTO CTaHy,
AKi TependadeHi YacTHHOIO mepmioro crarti 8 3akony Ykpaimm «IIpo
MPaBOBHUI PEXXUM BOEHHOTO CTaHy».

Koncrurynis Ykpainn Bu3Hadae, M0 «...9UHHI MDKHAPOIHI JOTOBOPH,
3roja Ha OOOB’A3KOBICTh SIKMX HajgaHa BepxoBHowo Panoto Ykpainu, €
YaCTHHOIO HAI[IOHAJIBHOTO 3aKOHOJaBCcTBa Ykpainm» [6]. To6ro, Ykpaina
MOBUHHA BH3HABaTH 1 MIKHApOJHI IHCTUTYIIi, 110 3a0€3MEUyIOTh 3aXUCT
npaB 1 cBOOOA JIONWHM, SIKI 3aKpilUIeHI B JOTOBOpax, IiJIMHCaHUX HEIO.
VYkpaiHa yBidiia 10 cydacHOI YHIBEpCaIbHOI CHCTEMH 3axXHCTy NpaB
mroauHu e y 1945 p., xomu 6yio mignmucano Cratyt OOH. [lo eBporeiicbkoi
cuctemu B pamkax OBCE VYxkpaina Bcrymmmna y 1992 pori , a B pamkax Pagu
€porm — y 1995 p.. Ilinmucano i paTrdikoBaHO YHCICHHI YHIBepCallbHI Ta
€BPOIICHChKI aKTH 3 TpaB JIIOAWHH, NPEICTaBHUKNA YKpaiHU € B 0araTbox
MDKHApOIHUX 1 €BPONEHCHKUX KOHTPOJBHHUX 1 TPaBO3aXMCHUX OpraHax
[4, c. 40]. Maiixe BCi HOPMATHBHI JOKYMEHTH 3 TIpaB JHOJUHUA MiCTSTh
MOCHJIaHHS Ha 3arajibHy JAEKIapaililo 0paB  JIIOAWHH, [PUHHATY
I'enepanbaoro Acambieero Opranizariii 00’ enqnanux Haiii 10 rpymast 1948
poKy, Ha MDKHApOJHHMH MAKT MPO I'POMAASHCHKI Ta MONITHYHI HpaBa i
MixHapOHUH MAKT PO EKOHOMIYHI, COIia/ibHI Ta KYJbTYPHI IIpaBa.

KoncTturyuiss Ykpainu sk OCHOBHMH rapanTt 3a0e3NedYeHHsS i 3aXUCTy
mpaB i cBOOOX TpPOMAaIsH MICTUTh IIEPeTiK TpaB, SKi HE MOXYTb
0o0OMeXyBaTHCS HaBiTh B mepiox Aii BoeHHoro crtaHy [6]. 3okpema, (1) He
MoOXe OyTH OOMEXeHb 3a O3HaKaMH pacH, KOJbOpY LIKIpH, MOJITHYHUX,
peniriiHuX Ta IHIIMX TEpeKOHaHb, CTaTi, E€THIYHOIO Ta COLIAIBLHOTO
MOXOJ/DKEHHsI, MAiHOBOTO CTaHy, MiCIl NPOXHBAHHSA, 32 MOBHHUMH a0o
IHIIUMHK O3HaKamH; (2) rpoMajsHH YKpaiHK HE MOXYTb OyTH 1o30aBieHi
TPOMAJJHCTBA 1 TIpaBa 3MIHHTH TPOMAASHCTBO; (3) HE MOXyTh OyTn
MOPYUICHUMH HEBiJ'€MHE NpaBO Ha XKWTTS; (4) Ha TMOBary /A0 TiTHOCTI, Ha
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CcB00Oy Ta 0COOMCTY HEAOTOPKAHHICTE; (5) HE TiIarac 0OMEeXEeHHIO TTPABO
HaTIpaBIATH 1HOUBiAyasbHI a00 KOJIEKTHBHI INHCHMOBI 3BEpHEHHS abo
0COOHMCTO 3BepTaTHCA JO OpraHiB JepKaBHOI BIagl Ta MICIIEBOTO
caMOBpsyBaHHA; (6) HE MOXYTh OyTH OOMEXEHHMH IMPaBO HA JKUTIIO, Ha
nuTio0 1 piBHI IpaBa Ta 000B’SB3KU B HUTIO01 1 ciM’1; (7) HENIPHUITyCTUMHUM €
MOPYIICHHS PIBHOCTI JAiTell y CBOIX IpaBax HE3aJEeKHO BiJl MOXOKEHHS;
(8) He mizmsirae OOMEKCHHIO MPABO Ha 3aXUCT mpaB i cBo6oa y cymi; (9) Ha
BIJIIKOJYBaHHS  KOWITAaMHM  JiepkaBH  ab00  OpraHiB  MiCLEBOTO
CaMOBpsAyBaHHS — MarepialbHOI 1  MOpalbHOi  MIKOAW,  3amoJisHOI
HE3aKOHHUMHU PIllIEeHHSIMHU OpraHiB JepkaBHOi Biany; (10) He Moxxe OyTn
oOMeXeHUM IIpaBo Ha mpodeciiiHy npaBHu4y noromory; (11) mpaBo He
MIPUTSTYBATHCS ABIY1 710 FOPHIMYHOI BiANOBIJAIILHOCTI OJTHOTO BUAY 3 OJIHE
i Te x mpaBonopymieHHs; (11) mpesymnmis HeBuHYyBaTocTi; (12) mpaBo Ha
3ax¥CT i BIIMOBY CBiq4nTH 200 JaBaTH NOSCHEHHS YU IOKa3aHHS 070 cebe,
qIIeHIB ¢iM’T 200 OIM3BKHUX POIMUIB, KOJO SKUX BU3HAYEHO 3aKOHOM [6].
Tax, BepxoBHa Pana Ykpainm 3a mepiox pociiicbkoi 30poiiHOi arpecii
yXBaIWIa PsJl 3aKOHIB IIONO 3aXWCTy IIpaB JIIOAWHH, 30KpeMa, 3aKoH
VYxpainu Bix 24 6epes3ns 2022 poky «IIpo BHeceHHs 3MiH 10 KpuMmiHamsHOTO
KOZIeKCy YKpaiHU MO0 BiJNOBIJAJLHOCTI 332 HE3aKOHHE BUKOPUCTAHHS
ryMaHiTapHoi nqonomoru», 3akoH Ykpainu Bin 01 kBitHs 2022 poky «IIpo
3axXUCT IHTEepeciB ocid y cdepi iHTeNeKTyaabHOI BIACHOCTI Mmif 4ac il
BOEHHOTO CTaHy, BBEIEHOTO Yy 3B’SI3KY 13 30pOHHOIO arpeci€ro pociichKol
denepauii npotu Ykpainn», 3akoH Ykpainu Bin 21 kBitHsa 2022 poxy «IIpo
BHECCHHS 3MIH JI0 JESKHX 3aKOHIB YKpaiHU II0N0 (YHKIIOHYBaHHS cdep
3a{HATOCTI Ta  3arajbHOOOOB’SI3KOBOTO  JAEPXKABHOTO  COIIAIBHOTO
CTpaxyBaHHS Ha BUIAJOK Oe3po0ITTS Mix 9ac Ail BOEHHOTO CTaHY» Ta Pl
irmumx. OTxe, peamizallis aaMiHICTPaTUBHO-TIPAaBOBHIA MEXaHI3MY 3aXHCTY
IpaB JIIOAWHY Ta TPOMaJISTH MPABO JIIOAWHYU Ha 3aXHCT B YMOBAaX BOEHHOTO
CTaHy € CKJaJHOIO IPOOJIEMOIO, i BUMAraloTh MOCHICHHX Ta €(EKTHBHHX
3aX0/liB K 3 OOKy OpraHiB Jep»aBHOi BJaAM TaK 1 y4acTi IHCTUTYTIB
IPOMaJITHCBKOTO CycCHijibeTBa. [l IIMM MeXaHI3MOM  CiJi PO3yMiTH
CYKYIHICTb aJMiHICTPaTHBHO-TIPABOBUX 3acO0IB sIKi peali3yloThCs 3a
JIOLIOMOTOI0  CUCTEMH  JIePKaBHUX, MDKHAPOJAHUX 1 TPOMAaISIHCBKHX
IHCTUTYLIH, (QYHKUISIMA SKHX € 3aXUCT IMpaB ocid, MpoueaypH TaKoro
3aXHCTY, & TAKOXK [IPABO Ha 3aXMUCT, SIKE PEaNTi3y€eThCs 3aBASKNA HUM.
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[Muranus peaGuriTanii Ta i MpaBOBOro CynpoBOLY Ha/I3BUYAHHO TOCTPO
MOCTAJIO y 3B’A3KY 3 aKTyaJbHUMH HOMAISIMH. 3aKOHOM BH3HAYECHO TaKe
TIlyMa4eHHs «pealiniTalis — KOMIUIEKC 3aX0/iB, IKUX NOTpedye ocoba, ska
3a3Ha€ ab0 MOXKe 3a3HATH OOMEKEHHS ITOBCAKJICHHOTO (DYyHKIIOHYBaHHS
BHACJIIIOK CTaHy 310pOB’si a00 CTapiHHSA y B3aeMOIil 3 ii cepemoBuiem» [1].
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3HavHa YaCTHHA PEeCypCiB MEAMIHOTO 3a0e3MeueHHs Y 30pOiHHIX crlax
VYxpainu HampaBlieHa Ha HaZaHHS Oe3rmocepenHbOi JONOMOTH, MTPOBEACHHS
JMKyBaHHSA PI3HOTO CHIPSAMYBaHHS, TOMY NHTaHHA peaOumiTamii TUTBKA
3HAXOIWUTHCS B aKTUBHIH po3poOri.

3acTOCOBYIOTBCSl HAIPAIlOBaHHS pi3HUX (haxiBIiB Ta IOCBiA KpaiH-
qreHiB HATO sk 1mo/10 3aK0HOIaBYOTO CYIPOBOY, TaK i MO0 MPOTOKOIIB
6e3nocepenHboi gonomoru. [Ipote B YkpaiHi € okpeMuil miacT aBTOPCHKUX
HanpawoBaHb y Wil cdepi, cepen SKUX: KiHe3ioTeparis, MeXaHOTeparis
tomo. Li miaxomu akyMmyJOIOTH 0araTopiyHMH JOCBiZ 1 MarOTh TIHOOKE
ICTOpUYHE KOPiHHS.

[IpoTe 4iTKOTO 1 3pO3YMIJIOr0 AXTOPUTMY JJIS KiHIIEBOTO CIIOKHBava
Hapasi He BU3Ha4eHo. SIkmo, Harmpukiaj, HamioHnanpHa ciyx0a 310poB’s
Vxpaian (HC3Y), sika € IeHTpaIbHIM OpPraHOM BHKOHABUOi BIAIH, KU
peaiizye nep)kaBHY MONITHKY y cdepi IepKaBHUX (iHAHCOBHX TapaHTIH
MEIMYHOTO 00CITyrOBYBaHHS HACEJCHHS, MOIIKIyBajlack Ipo (hopMyBaHHS
YITKOTO MPOTOKOJY MIOAO HaJaHHSA pPIi3HUX BHUAIB MEAWYHOI JONOMOIH
(excTpeHa  MeAWYHa ~ JOTMOMOra; IIEpBHHHA  MEJUYHA  JIOTIOMOTa;
cremiaaizoBaHa MeIudyHa IOIOMOra; MajiaTHBHA goromora) [2], To momo
peaOimitaliii Takol CUCTEMH Iiie He po3podieHo. OCOOIUBO, M0 CTOCYETHCS
BilicbkOBOCTYkOOBIIB. Ile 3ymoBieHo icTopuyHMMHU (hakTOpamu:
ABTOHOMHICTIO Ta OKPEMICTIO CHCTEM IUBUIBHOTO Ta BIilICBKOBOTO
MenuuHoro 3abe3nedyenHs. [IpoTe Takuii cTaH cripaB BiJIKpUBAE HIMPOKE MOJIE
JUIsl HOBOBBEJICHD Ta anpo0allii Kpaiux 3pa3KiB CBITOBOTO AOCBITY.

Jnst mpukiaxy, MOXKHa 3BEpHYTH yBary Ha jaocBij Himeuuwnw, sika
BHKOPHCTOBYIO UITKY i€papXidHy CHCTEMY, ITIOOYA0BaHY 3a TEPUTOPIATEHUM
npuHIUIoM. OCHOBOKO TYT € caMe ifies TepUTOPIiabHOCTI, K 0a30BOTO
MIPUHINITY, 110 TPU3BOAMTH JI0 TMIPOCTOTH Ta PO3YMIHHS SIK JUIS JIEP>KaBHOTO
amapary, Tak 1 U1l CIOXKHBaya MOCIYT.

OTxe, muTaHHSA peadimiTamnii Hapas3i JOCUTh aKTUBHO PO3POOISIETECS Ha
BCIiX PIBHSX: BiJl HOPMATUBHO-TIPABOBOTO i /10 (DYKIIIOHAIBHOTO.
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[octymanpauit pyxX Hamoi IepKaBH OO €BPOICHCHKOTO MPOCTOPY
BHMArae IMepeoCMHUCIICHHSI OCHOBHUX MIIXOAIB MOA0 (YHKIIOHYBaHHI Ta
ISUTBHOCTI OpraHiB MyOivHOI BIagu. B cydacHHX yMOBax KIFOUOBY POJb Y
BiTHOCHHAX TPOMAJISH Ta JAep>KaBHU Bifirpae myOIigyHO-CepBiCHA MisUTbHICTS.
Bona 3iliCHIOETBCS OpraHaMyd BHKOHABYOI BJIAJM, OpPTaHAMH MICIIEBOTO
camoBpsiayBanHs (nani — OMC) Ta cy0’ekTamu, siKi HaAUICHI AJICTOBAHUMHU
MOBHOB)XEHHSIMH 11010 MOXJIMBOCTI NPUHHSTTS BIANOBIAHMX pimeHs. Le
HaJae MOJJIMBICTh OCTaHHIM HAJaBaTH pI3HOMaHITHI IOCIYyrd Y
pi3HOMaHITHUX cdepax: EKOHOMIKH, COLIAILHOIO 3aXHUCTy, OXOPOHH
3JI0pOB’sI, IPABOOXOPOHHIH cdepi TOIIO.

Sxmmo aHaNi3yBaTH HOPMaTHBHO-TIPABOBY OCHOBY SIKOIO
BPETYJIBOBYETHCS MISUTBHICTh i3 HaJaHHSA TaKOTO BHAY MOCIYT, MOXKEMO
3a3HAaYHTH, 10 BOHA CKJIAIA€THCS 3 IBOX BEJIMKHX OJIOKIB 3aKOHOAaBCTBA. [0
MEPIIOr0 MOKEMO BiTHECTH BITYM3HSIHE 3aKOHOJABCTBO, SIKE MPEICTABICHE
IIUPOKHUM CIIEKTPOM HOPMATHUBHUX aKTiB, CEpe IKUX, B KOHTEKCTi TEMAaTHKH
JOCTIDKCHHST BapTO BHUIUIMTH: 3akoHM YKpainm «[Ipo ammiHicTpaTHBHI
nocyrny, «IIpo agmiHicTpaTuBHY Tpoueaypy», «llpo memiarmito», «IIpo
comnianbHi ociyruy, «[Ipo HagaHHA MyOMYHUX (EIEKTPOHHUX ITyOIiYHIX)
MOCIYT 10O ACKIApyBaHHS Ta peecTpallii MicIld MPOKUBAHHS B YKpaiHi»,
«IIpo ocobnmBOCTI HamaHHS MyOMIYHUX (€IEKTPOHHUX IMyOJIIYHNX) TOCIYT»
Tomo. BoaHodac, € 3Ha4YHA KiJBKICTh KOJEKCIB SKI TependadaroTh
30IMCHEHHS  MyOJiYHO-CEepBICHOI  MISUIBHOCTI Y  aAMIHICTPaTUBHHX
MPaBOBITHOCHHAX MK 0COOOIO Ta BiJIIOBIIHAM OPraHOM ITYOJIYHOI BIIaJTH.
SIK mpuKIan, MOXKEMO HABECTH BpPETYIIOBaHHS MpPOLEAYPH HAJIaHHA
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MOJATKOBUX KOHCYJbTAIliil IUIATHUKAM MOJATKIB OpraHaMH MOAATKOBOI
ciry>x6u mo nependadeHo [logaTtkoBUM KogekcoM YKpaiHH.

[HIIUi 6710K ABISAFOTE COO0I0 MIXKHAPOHI IOPUINYHI aKTH, SKi BIUTHHYIIH
(hopMyBaHHS CHCTEMH HAIlliOHAJHHOTO 3aKOHOIABCTBA SIKUM 3IiHCHIOETHCS
IPaBOBE pETyMIOBaHHA [isSUNIBHOCTI MyOnidHOI amMiHicTpamii y cdepi
HaJaHHSA TyOJIYHUX TIIOCTYT Pi3HUX BHIIB. Takowo, A0 TPUKIALY, €
KoHuenuisi po3BUTKY €JIEKTPOHHOTO YpsAyBaHHS B YKpaiHi cXBajieHy
[MocranoBoro Kabinery MinictpiB Ykpainu Bin 20.09.2017 Ne 649-p.
BiamnoBinHo 110 11 10JI0K€Hb, €IEKTPOHHE BPSTyBaHHS € OJTHUM 13 BaXKJIMBHX
IHCTPYMEHTIB PO3BUTKY iH(pOpMaIliifHOTrO cycrisbeTBa. Ha mincrasi BkazaHoT
koHuenuii y 2021 poui npuiiHsato 3akoH Ykpainu «IIpo ocobmuBocTi
HaJlaHHA  [yONiYHUX  (GJNIEKTPOHHMX  NyOdiuHMX) mociayr». Hwum
3MIACHIOETBCS HAOaHHS eJCKTPOHHUX MyONYHUX MOCTYT, ITyOmigHIX
MIOCITYT, KOMIUIEKCHHX EJICKTPOHHHMX IyOJIYHHUX IOCIYT, aBTOMATHYHOTO
PSKUMY HAJAHHS €NCKTPOHHUX MyOmiuHux mociyr [1]. Taki 3miHu Tak 4u
IHaKIIe TPU3BENH JO TEPerisify ICHYyIOUMX IIPaBOBHX OCHOB Ha SKHX
0a3yeTbcs IISUTBHICTH OpraHiB IyOJIYHOI BIAAW i3 HATAHHS BIIIOBITHHUX
My OMIYHUX TOCITYT.

OnHak, Ha Hallly TyMKY, IHIIIOK HE MCHIII BOYKIIUBOIO KATErOPI€IO sIKa TiCHO
OB si3aHa 13 0e3nocepeqHiM BHKOHAHHSAM TaKHX Aif € MOHATTS «IyOJi4HO-
CEepBICHI TOBHOBaXEHHS». Bapro 3a3HauuWTH, 10 OCTaHHI IOKH IO Y
BITYM3HSHIN JiTepaTypl He pocnmipkeHi. lle moB’s3aHO i3 THM, IO aKTHBHE
BIPOBAKEHHS] HOBUX CIIOCOOIB OJiepKaHHs rpOMajisiHaMy Ty OJIYHUX TOCIYT,
3aJIMIIAE 11032 YBArOI0 JOCITIKSHHS 3MiH, SIKi BiIOYBa€ThCS B aIMiHICTPATHBHO-
MIPAaBOBOMY CTATYCi OpTaHIB ITyOIiYHOT BIIaIH, SIKi TaKi MTOCITYTH HalaroTh. KpiM
IFOTO € OYCBUIHHUM € B3a€MO3B’S30K MK KaTETOPIsIMU «ITyOIIiYHO-cepBicHA
TISUTEHICTEY, «ITyOiYHO-CEpPBICHI MOBHOBAKEHHSD) Ta «ITyOJIiYHA moCIyTray. Bei
11l TPH TTOHSITTS € YACTHHOIO 3arAJIbHOTO MEXaHi3My 3a0e3IedeHHS ITPaB JIFOJHHA
i TpOMaJsTHUHA B CYYAaCHMX YMOBax. ICHyIOdWi criocoOm onepskaHHS 0co0Or0
TaKMX HOCTYr ChOTOJHI aKTHBHO 3MIHIOIOThCS Ta HaOyBaiOThb HOBHX (DOpM.
BrockoHamoeTbesl  aIMiHICTPaTUBHO-TIPABOBUII  MeXaHi3M 1X  peajizail,
nependavaeThCs OKpeMa MporiecyalibHa MisUTbHICTb I1[0/10 3aXUCTY HOPYIICHOTO
npaBa IiJ 4ac HaJaHHS TaKUX MOCIYr, NPUHHATO HOPMATHBHI aKTH SKi
BPETrYJILOBYIOTh IIPOLIEYPY HaJIaHHS TaKHX MOCIYT, IX OCKapyKEHHS TOIIO.

SAx mpuxnman, mpoaHamizyemo 3akoH Ykpainm «lIpo amMiHicTpaTHBHI
TIOCITYTH. 3-TIOMIXK 1HIITMX HOPMAaTHBHHX aKTiB, SIKi BPETYJIbOBYIOTh IisUIbHICTD
opraHiB myOmiyHO BlaaM 3 HaJaHHSA TaKWX MyONIYHMX HOCIYT, Y HBOMY
MICTATBCSI HOPMHM, SKUMH  3aKpiIUIIOIOTBCS — came  ITyOJliYHO-CepBicHI
TIOBHOBO)KECHHS OpraHiB, SKMM HaJaHO MOXJIMBICTh 3[IMCHIOBATH TaKy
JisutbHICTB. Tak, aamiHicTpaTop, OyIydd HOCAJOBOIO OCOOOI0 OpraHy, SKUM
YTBOPEHO IEHTP HaJaHHA aJMiHICTPAaTHBHUX IIOCIYT, HATAE IX UM OpraHi3oBye
Take HAJaHHA dYepe3 HaJaro/KEHHA B3aeMonil 3 Cy0’€KTaMH HaJaHHS
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aJIMIHICTPATHBHUX TIOCITyT Ha/TITCHUHA My OJIiYHO-CepPBICHUMH
MOBHOBaKCHHAMHU. Lle BummBae 3 mosoxkeHs CcT. 4 3akoHy. Tak, 10 OCHOBHUX
3aBIaHb aJMIHICTpaTOpa BXOIWTH: HAJaHHA CyO €KTaM 3BEepHEHb BHUEPITHOL
iHpopmarii Ta KOHCYJBTAaliif MO0 BHUMOT Ta TOPAAKY HAJAHHA
aIIMIHICTPATUBHUX TIOCIYT; MPUHHATTS BiX CyO’€KTiB 3BEpHEHb IOKyMEHTIB,
HEOoOXiTHUX IS HaTaHH aAMIHICTPATHBHUX MOCIYT, iX peecTparlis Ta MogaHHs
JIOKyMEHTIB (IX KOIiif) BINIOBITHAM CyO’€KTaM HaJaHHSA aIMiHICTPATUBHUX
MOCITYT He Mi3Hillle HACTYITHOTO poO0YOoro AHS MICis IX OTpHUMaHHS; BUAa4a abo
3a0e3MeyeHHs] HaNpaBJIEHHS Yepe3 3aco0M TOLITOBOTO 3B’SI3KY Cy0’€KTam
3BEpHEHb PE3YJIbTATIB HAJaHHS aJAMIHICTPATHBHUX MOCIYr (y TOMY 4HCIHi
pillleHHs] TIpO BIIMOBY B 33J0BOJICHHI 3asBU Cy0’€KTa 3BEpHEHHS),
MOBIJJOMJICHHSI IIOJI0 MOMJIMBOCTI OTPMMAaHHS aJIMIiHICTPaTHBHUX TIOCIYT,
oopmiIeHIX Ccy0’€KTaMH HaJaHHA aJMiHICTPaTHBHHX IIOCIYT; OpraHizaliiiHe
3a0e3NeyeHHs HAINaHHA aaMIHICTPAaTHBHUX NOCIHYT CyO’€KTaMH HaJaHHA
aIMIHICTPaTUBHUX TIOCIYT; 3[IHCHEHHS KOHTPONIO 3a JIOAEp)KaHHIM
cy0’€KTaMHU HaJIaHHS aMiHICTPaTHBHUX MOCIYT TEPMIHIB PO3IILIAY CIIpaB Ta
TPUHHATTS PIICHb; HANaHHA aIMiHICTPaTHBHUX TOCIYT 3a PIICHHSIM OpTaHy,
KU TIPUHAHSAB PIIICHHS NP0 YTBOPEHHS LEHTPY HAJaHHS aIMiHICTpaTHBHHX
HocCiIyT Ta iHmi [2].

BkazaHi TONOXKEHHS OTpUMalli CBOE NPOJOBKEHHS Y PO3ILIMPEHHI
Mepexi LEHTPIB HaJlaHHA aJMIHICTPATHMBHUX MOchyr npu opranax OMC.
Posnopsyxennsim  Kabinery MinictpiB  Ykpainm  «Jlesiki  nuTaHHS
ontuMizanii  Mepexxi Ta  (QyHKUIOHyBaHHS  LEHTPIB  HaJaHHI
aJMiHICTpAaTHBHHUX TOCIyT» Bix 17 6epesns 2021 p. Ne 254-p 36impmieHo ix
KUTbKicTh 3 486 mo 868 [3]. Cranom Ha 2021 pik y 19 obmactsax Oyio
3aBepmieHo mporec Tpanchopmarii [{THAIIB paiizepkagmiricTpamiii Ha
HHAIIn opraniB MicIeBOro caMOBpsAyBaHHA. T00TO, CIOCTEpiraeTbes
TEHJCHIS 10 TTOCHJICHHS CIIEKTPY MyOIiYHO-CEpPBICHIX MTOBHOBA)KEHb CaMe
B yacTHHi gisutkHocti OMC [3].

[Mopsi i3 1M, Ci1ijl BKa3aTH Ha IIEBHI IPOOJIEMH, 3 IKUMH 31LITOBXHYJINChH
OMC M yac peaiizauii MyOJIiYHO-CEPBICHUX IOBHOBa)XXCHb B yMOBax
MPaBOBOTO PEXXUMY BOEHHOTO cTaHy. BianosigHo no 3akony Ykpainu «IIpo
BHECEHHs 3MiH [0 JeSKUX 3aKOHIB VYKpaiHM 1070 3a0e3nedeHHs
KEPOBAHOCTI JepP)KaBOl0 B YMOBaX BOEHHOI'O CTaHy» LIEHTpalbHa Biaaa y
rpoMazax MOKE€ BHU3HAYaTH OCOOJIMBOCTI HAJAaHHS aaMiHICTPATHBHHUX Ta
IHIMX myOmiyHuX nocnyr. [Ipu 1npoMy mepebir CTpOKiB 3BEpHEHHS 3a
OTPHUMAaHHSM TaKUX IOCIYT 1 CTPOKIB IX Ha/JlaHHS 3YNMHMHAETHCS (SKIIO 1HIIE
He Bu3HaueHo KMYV) [4].

Ha Hamy nymKy, pO3BHTOK CHCTEMH HAJaHHS IyOJIYHO-CEpBICHUX
nocytyr B YKpaiHi BitOyBaeTbcs HaA3BHYaiHO MBUIKUM TeMiioM. [TpuitHsTa
HU3Ka HOPMaTHUBHUX aKTiB, SIKi 3HAYHO CIPOIIYIOTh MOXKIUBICTh OTPIMAaHHS
TaKuX MOCIyr ocobamu, 1o ix morpedyioTs. Ilopsn i3 1M, moTpebye
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JIETATLHOTO BUBYEHHS KAaTEropis «myOIiuHO-CEpPBICHI MOBHOBAXKEHHS» SIK
Taka, mo Oe3nmocepeqHbO BIUIMBAE Ha SIKICTh, IIBHUAKICTH Ta CBOEYACHICTDH
HaJaHHS TakWX MOCIyr. BiAmoBigHa AWCKyCis TpPO YAOCKOHAICHHS
mpomenyp peamizamii MyONiYHOIO aqMIiHICTPALi€l0 MyONiYHO-CepBICHIX
ITOBHOBa)XKEHb MOJKE 3HAWTH BiOOpa’keHHS Y (OPMYIIOBaHHI MPOTO3UIIii
00  HOPMATHBHO  3aKpIIDICHHS  IOHATTS  «IIyOJIYHO-CepBicHI
MMOBHOBA)KCHHS OpPTraHiB MICI[EBOTO CAaMOBPSTyBaHHS», IO BiNMOBiIATHME
€BPONCHCHKAM MPHUHIMIIAM 1 CTAaHIApTaM BPETYJIOBAHHS B3a€MOBITHOCHH
MiX 0CO0aMHU Ta TAKUMH OpPT'aHAMH.
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2022 pik cTaB MOBOPOTHHUM TSl YKpaiHH, OCKUTBKY TOBHOMACIITA0HA BilfHA
CYTTEBO 3MIHHJIA KUTTS KOXKHOTO 3 Hac. Boke 3 mepimx JHiB BTOPrHEHHS, yBara
cycminecTBa Oyia copsiMOBaHa Ha TIepeOir BOEHHUX i, Ha TIPHHAHATTS
HAllOHAJBEHUX Ta MDKHAPOJHUX DIllleHh B iHTepecaX YKpalHH, a TakoX Ha
MacoBi TOPYILIEHHs MpaB JIOJACH. Y 3B’SI3Ky 3 THUM, IO PECypcH Ta yBara
CYCIIJIBCTBA CHOTOJIHI CIIPSIMOBaHI Ha BOEHHI [iii Ta BCl CyIyTHI OOCTaBUHH,
npobJieMa JOMAIITHROTO HACHIILCTBA TIOCTYIIOBO BiJXOAUTh Ha APyTHii riaH. Lle
CTaJIo 3BUYaHUM SIBUIIEM Y HAIHMX Cy4aCHHX YMOBaX JKHTTSL.

JlomaniHe HacHIBCTBO He: «IisiHHSA (Iil a0o Oe3misuIbHICTB) (i3u4yHOrO,
CEKCyaJIbHOTO, TICUXOJIOTiYHOr0 a00 EeKOHOMIYHOIO HACHJIBbCTBA, IO
BUHHSAIOTHCS B CiM’1 UM B MeKaX MICIII IPOKUBaHHS a00 MK poandaMu, a6o
MDK KOJIMIIHIM 9H TETIEPIIIHIM MOAPYXOKIM, a00 MK IHIIMMHU ocobamH, sKi
CHIJIBHO TPOXKHBAIOTH (IPOXMBAJIN) OJAHIEIO CIM’€l0, ajie He nepedyBaroTh
(He mepeOyBaM) y POAMHHHMX BIiJHOCHHAaX 4YM y ILULIOOI MDX co0olo,
He3aJIe’)KHO BiJl TOTO, UM NpOXHMBae (MpokuBaiia) ocoba, sKka BUMHIIA
JIOMAIITHE HACHUJIBLCTBO, Y TOMY CAaMOMY MIiCIIi, IO ¥ mocTpaxaaia ocoba, a
TAKO’K MOTPO3H BUYMHEHHS TaKuX IistHb» [1].

Jlo moyaTKky mOBHOMAacCIITAOHOTO BTOPTHEHHS POCiHCHKOI (exepamnii Bix
JIOMAIITHBOTO HACHJILCTBA B Y KpaiHi CTPakJ1aJio OPi€HTOBHO 1,8 MITH. XKiHOK.
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IIpu wpomy mopoky 1udpu 30impmyBanmes. Tak, y 2021 pomi
MIPOCTEKyBanock Ha 56% Oinbplne 3BEpHEHb 3 IPUBOJY JOMAIIHBOTO
HacwiIbCTBa y mopiBHsAHHI 3 2020 pokom [2]. Bomnouac, BiamoBigHO mO
aHaNI3y CTATUCTUYHHUX AAHUX BUYMHCHHS JOMAIIHHOTO HACHWIBCTBA Yy TEpIIi
MicAIll  ITOBHOMAcCIITA0OHOTO  BTOPTHEHHS, 3a()iKCOBAaHMX  BHITAJAKIB
JOMAITHFOTO HACHIIBCTBA CTAJIO CYTTEBO MEHIIIE TIOPIBHAHO i3 OMIEpeAHIMI
pokamu. 30kpeMa, y nepmomy miBpiqdi 2022 poky IOpIiBHIOIOYH 3 NEPIIUM
niBpivusiv 2021 poky 3apeectpoBaHo Ha 27,5% MeHIIe 3BEpHEHb 10
HamionaneHoi momiuii YkpaiHu 3 mnpuBOXy BYMHEHHS JIOMAIIHBOTO
HacuibeTBa [3]. BogHouac, skimo y nepiomMy miBpivdi HamionansHa mosinis
¢ikcye pi3kuil craa 3BepHEHb NMPO JOMAIlHE HACHIBCTBO, TO Ha KiHEIb
3BITHOTO MEpioay KapTUHA JAHOTO BUIY KPUMIHAJIBHOTO IPAaBOIOPYLICHHS
KapAWHAIBHO 3MIiHIIACSA. 30KpeMa, 3TiTHO OQIMIHHNX CTATHCTUIHUX JaHUX
Hamionansnoi momimii Ykpaiau y 2022 pomi Hagiinuro 244 381 3BepHEHHS 3
NPUBOAY BUYMHEHHS JOMAIIHbOTO HacwibCTBa, mo Ha 40% Oimbime
MOPiBHAHO i3 monepenHiM pokoM (144 394 3BepHenHs) Ta Ha 15% Olunbine
nopiBHAHO 13 2020 pokom (208 748 3BepHeHb) Ta Ha 41% OinbIie HOPIBHAHO
132019 poxowm (141 814 3Bepuens) [4].

IIpoTe, BapTO 3a3HAYWTH, 110 HABEJCHI CTATHCTUYHI JaHI HE MOXYTh
OyTH MIJIKOM JOCTOBIPDHUMH, OCKUIBKM HAa CBHOTOMHI 3aJIMIIA€ThCS
HEMOXXJIMBUM OTPUMaTH JaHi 3 OKYyNOBaHUX TepUTOpi YkpaiHu
PALIMCTCHKUMHE BIHCHKOBUMH, 1110 B a3 3MEHIIY€E MOXKJIMBICTh OTPHMAaHHS
JOCTOBIPHHUX CTAaTUCTUYHUX AaHuX. OKpiM, BHIIIE 3raJlaHuX MEeperoH, BapTo
BHIUIATH II€ W IiIBUIIEHHS MAaCHBHOCTI IMOCTPAKJAIUX BiJ JOMAIITHBOTO
HACHWIIBCTBA. 30KpeMa, TaKa TOBEAiHKa Oci0 HaiJacTilie CIpOBOKOBaHA
3HEBIPOIO V¥ €(PEKTHBHICTH IPABOOXOPOHHHUX OPTaHIB, 30KpeMa 1 y 3B 53Ky 3
BOEHHUMH JTisMHU [5].

Came TOMYy, 3arabHOIOCTYITHI TU(PPH H BIICOTKH HA CHOTOHI — II€ JIHIIIE
BIJHOCHMHM MPOTHO3 peanbHOI KapTHHHM II0JO0 JaHOro JisHHA. Ha
MPEBETUKHN JKaJlb, OUIBIIICTD HOCTPAXKIAIUX TTIOBEPTAETHCS 10 KPUBIHUKA
yepes CTpax «caMmocCTiiHOCTI». TuM Oinbliie, ImiT Yac aKTHBHUX OOMOBHUX JIiH,
KOJIY PiBE€Hb HACHJUIS B CYCITIIBCTBI IOCSATaE KPUTHYHMX TT03HA4YOK. Yepes 1e
BIZIMOBIHI CJIy)KOM MOXYTb OTPUMYBATH CHCTEMaTH4YHI 3BEPHEHHS Bij
OJHI€T KIHKM MPOTATOM TpHBaioro yacy. HaBiTk, sKIIO mocTpaxaanii
MIPONIOHYIOTh KOHKPETHI KPOKH JJIsl BUXOY 3 HEOE3MEeUHNX CTOCYHKIB, iCHY€
yuMalio (aKkTopiB., sIKi CTAIOTh Ha 3aBa/li (piHAITLHOMY pillleHH!O [5].

BigmosigHo 1o cr. 1 3akoHy Ykpainu «[Ipo 3amo0iraHHs Ta MPOTHIIO
JIOMaIlIHbOMY HAaCHJIGCTBY», IPOTHIS JIOMAIIHHOMY HAaCHJIBCTBY L€ «CHCTEMa
3aXO0/1iB, 110 37IIHCHIOIOTHCSI OpraHaMy BUKOHABYOI BIIaJIM, OpraHaMH MiCIIEBOTO
CaMOBpSITyBaHHs, IANPUEMCTBAMY, YCTAHOBAMU Ta OpTaHi3allisiMH, a TaKOX
rpoMasiHaMH YKpaiHW, iHO3eMIsIMH Ta ocobamu 0e3 TpOMaSHCTBA, SKi
niepeOyBaroTh B YKpaiHi Ha 3aKOHHUX TiJICTaBax, Ta CIPSMOBaHI Ha IPUIMHEHHS
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JIOMAIITHHOTO HACHIIBCTBA, HaJaHHS JJOTIOMOTH Ta 3aXUCTy TIOCTPaKAaliid 0co0i,
BIMIKOMYBaHHS ilf 3aBHaHOI IIKOAW, a TAKOXK HAa HAICKHE DPO3CIiTyBaHHS
BUMAJKIB JOMAIIHROTO HACWIBCTBA, TPUTATHCHHS OO BIINOBIZaIBHOCTI
KPHBIHUKIB Ta 3MiHY TXHBOI OBeMiHKI» [1].

BignmoBinHO 1O YHHHOTO 3aKOHOJABCTBA OCHOBHHMH 3aXOJaMH Y
NPOTHIIl TOMAaIIHbOMY HACWIBCTBY €: «BHBUYCHHS CHUTyamii Ta 30ip
3rpyNoOBaHUX 3a CTAaTTI0 CTAaTUCTHYHUX AaHUX IMPO (aKTH JOMAIIHHOTO
HACWJIbCTBA; OpraHi3alis Ta IpPOBEJICHHS Taly3eBHX Ta MIDKIaly3eBHX
JOCIIJDKEHb CTaHy, NPUYMH Ta IEPeAyMOB IIOIIUPEHHS JOMAIIHbOTO
HAaCWJILCTBA; OpraHi3allis Ta IPOBEACHHs cepe/l HaceleHHs, iHpopManiiHux
KaMIlaHii [oA0 NpOTUAIl JOMAlIHbOMY HACHJIbCTBY; PO3pPOOJICHHS Ta
BIPOBA/KEHHS Y HaBYAIBHUX 3aKJIa/IaX HAaBUYAIBHUX T4 BUXOBHUX NPOrpam
3 NWTaHb TPOTHZIl AOMAIIHBOMY HACHJIBbCTBY; 3alydeHHS Mefia 110
MPOBEICHHS MPOCBITHULIBKNAX KaMIIaHIM, CHPSIMOBAaHMX Ha BHKOHAHHSI
3aBJaHb y cepi 3amobiraHus J0MallHEOMY HACHIBCTBY» [1].

Bapto migxpecnuty, mo B Ykpaini gie mpoekT «Ilominay (Mepexa rpyn
mBuakoro pearyBanss Big MBC). OnHak, B pealisix CbOrofeHHs uepes Opax
MepCOHATY Ta OOMEXeHy iX reorpagilo NMOUIIMPEHHS BOHHM € HE JOCHUTH
JieBuMH. BinnosigHO 10 11bOTO, LI MPU3BOIUTH 10 TOTO, IO BUKJIUKU TIPO
BUYMHEHHS JIOMAIIHBOT'0 HACHJIBCTBA MOXKYTh 3AIMIINTHCH IPOCTO O3 yBar.

VY cepmni 2022 posnovanacst iHdpopmauiitna kammnanis «Poszipsu Koso»
®onngy OOH npoTu JOMaIIHBOTO Ta T€HAEPHO 3yMOBJIECHOTO HACHUIIBCTBA,
sika 3amycTiia 101 6puraay coriaabHO-TICUX0I0TTYHOT TOTTOMOTH IS )KEPTB
HACHJILCTBA Ta BHYTPIIIHBO MEPEMIMIEHUX O0ci0, mo Oymm 3MyIIeHi
3aJUIINTHA 30HU OoioBuX niif. ['eorpadis misstbHOCTI muxX Opwran ynaBidi
mmpma, HiK y «[lomiHm», ame KiTbKICTh MOOUTPHHX TPYN IIBHIKOTO
pearyBaHHS Ha MiBIHI Ta CXOA1 KpaiHH € MEHIIOI, OCKUIBKH B IIUX PErioHax
BEAyThCsl aKTUBHI OoioBi nmii. Ha cporomHi, Takoxx iCHy€ 3aCTOCYHOK,
ctBopennit HamonansHOtO moiniero, MBC Ta rpynamu «Po3ipeu Kooy,
SKAN JI03BOJISIE TIOCTPAXKJIAIUM BHKJIMKATH JIONIOMOTY JIMIIE 3aTHCHYBIIU
IKOHKY 3aCTOCYHKY, HIO JIa€ MOJXJIMBICTh 0€3MEYHO OTPHMATH AOIOMOTY
MOJIIIT Ta MPaBO3axXUCHUX OpraHizaitii [S].

BaxMBUM KpPOKOM Y MPOTHII JOMAaIIHbOMY HAaCHJILCTBY CTaJlO T€, LIO
1 mucronana 2022 poxy B VYkpaini HaOyna uymHHOCTi CramOynbcbka
KOHBEHIIIA, SIKa CIIPSIMOBAaHA Ha 3aXHCT, 3a1100IraHHs Ta IPOTHIII0 HACUIECTBY
CTOCOBHO >XKiHOK. KOHBEHIIisI MOKJIMKaHa, 11100 MpaBa Ta iHTEPEeCH MOTEPIUINX
B/l HacWJIbCTBAa OyJIM B LEHTPl yBarw He3aJeXXHO Bija nepebiry oOcTtaBuH B
JepkaBi. YkpaiHa, sk KpaiHa-ydacHuns CtamOysbChbKOT KOHBEHIIi, Mae
000B’S130K HEBIJIKJIQJHOTO Ta HAJIEKHOTO 3aXUCTy TMOCTPAXKIAIUX, B TOMY
YHCHi 1 BiX JoMamHbporo HacwibcTBa. [lana KoHBeHIis mepeabavae Te, mo
JIOMaITHE HACWJIBCTBO € CYCHUIBHOIO TPOOJIeMOI0 Ta HOro po3B’si3aHHS
norpedye CHOUILHUX 3YCHJIb BJagd Ta TPOMaIChKocTi. Partmdikaris
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CramOyJIbChbKOT KOHBEHIIIT Tiepen0dadae CTBOPEHHS CIEMiali30BaHUX CIykO
JUIL OKIHOK Ta MiBYaT, SKi CTalM >KePTBAMH JIOMAIIHBOTO HACHIIBCTBA.
BigmoBinHO BOHA € rapaHTielo Oe3meku i 1o0poOyTy yKpaiHCHKHX IiBYaTr Ta
JKIHOK ITiJT 9ac BiHU Ta Micy ii 3aBepIICHHS.

TakuMm 4rHOM, TpoOJieMa JOMAIIHBOTO HACHILCTBA — I HE OcoOMcTa
cmpaBa KOKHOI ciM’i, a mpoOiiema Bciei kpaiHu. JlomMamIHe HACHIBCTBO €
OJIHUM 13 THX HETaTUBHUX SBHII, sSKE Yy TEpioJ BIHHU MOXE JIHIIC
3arOCTPIOBATHUCS 1 MPH [OMY 3aJUIIATHCS JIATCHTHUM. Bapro 3a3HaunTH,
10 JIaHE SBUINE HEMAa€e KOPAOHIB, 2 TOMY OOMiH MTO3UTUBHUM JIOCBIIOM MiXk
KpaiHaMu y 0OpOTHOi 3 MM MPOTHIIPABHUM JiTHHSIM JIOTIOMOYKE PO3POOUTH
JI€B1 3aX0[TH, 110 TO3BOJMTH 3HU3UTH PIBECHb HOTO MPOSIBY.
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Crarreto 59 Koncturymii YkpaiHu rapaHTOBaHO INpaBO KOXKHOTO Ha
MpaBOBY JOMOMOTY. BiifcbkoBoCmy®00BI, SKNM TOTpiOHAa MpaBOBa
JIOTIOMOTa y PO3B’si3aHHI MHTaHb, MOB’S3aHUX 31 CIYX)O0O0I0 YU 3 IHITUMH
KUTTEBIMH CHUTYAIlisIMH, MOXYTh ii OTPUMATH BiJf CHCTEMH Oe30IIaTHOI
npaBoBoi jgonomoru. OcoOwu, sIKi MalOTh CTaTyc y4acHHKIB OOHOBMX iH,
BETEepaHiB BiliHM, OCI0 3 1HBAJIIJHICTIO BHACNIJIOK BilfHH, YYaCHHKIB BIffHH
MOXYTh OTPUMATH O€30IIaTHO SIK NEPBHUHHY, TaK 1 BTOPUHHY HPaBOBY
JIOTIOMOTY: 3aXHCT 1 3IiICHEHHS IPEICTABHUIITBA IHTEPECIB B CYAax, 1HIIIX
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Jep’KaBHUX OpraHax, OpraHax MICIIEBOTO CaMOBPSIIyBaHHS, MEpe] IHIINMHU
oco0aMu, CKIIaIeHHs JOKYMEHTIB MPOIECyalTbHOTO XapaKTepy.

3abe3nedeHHs OEPKABHOTO CYBEpEHITETy YKpaiHH, KOHCTHTYIIHHUX
mpaB i cBoOOX NIOOMHM 1 TPOMAaIsdHWHA, B TEPIIy 4Yepry, TapaHTyBaHHI
MPaBOBOi [OTIOMOTH aJIBOKAaTa y KPHMiHAIBHUX, aJMiHICTPaTUBHUX Ta
OUBUTBHUX CHOpaBaxX Uil BiHCHKOBOCITY)KOOBIIIB Ta WIEHIB iX ciMeH, €
peaiizali€o €BpOATIAHTUYHOTO BHOOPY 1 ILiJecHpsSMOBaHOI Jiep KaBHOI
TIOJIITHKH, sIKa MOTpedye peopMyBaHHs CUCTEMHU IIPABOOXOPOHHHUX OPTaHiB
Ta MexaHi3MiB ii  (YHKUIIOHYBaHHS, BJOCKOHAJCHHS IPaBOBOTO
peryJroBaHHs AIsTIBHOCTI aJBOKATYpH.

3 2014 poxky 36poiini Cuan YKpaiHu pa3oM 3 IHIIMMHU CKIaIOBUMHU CHIT
Oe3rnexy Ta 0OOPOHM HAJAIOTh TiJHY BiJCiu 30pOlHIH arpecii, BUPILIYIOTH
BaYKJIMBI 3aBIaHHS MO0 3aXUCTY CYBEPEHITETY 1 TEPUTOPIaNbHOT IITICHOCTI
Vkpainu. Y 3B’s3Ky 3 IUM, BKpai BaXKIIMBOT'0 3HAYEHHS ChOT0/HI Ha0yBalOTh
MUTaHHA SKICHOTO Ta  edekTuBHOro  3abe3ledeHHS  BiliCHKOBOTO
MPaBOMOPSIIKY 1 3aKOHHOCTI, 3aXUCTy TpaB, CcBOOOX Ta Oe3MeKu
BiICPKOBOCITY>KOOBIIIB 1 WICHIB IX ciMeil, OpraHi3aii HaJeKHOTO BUSBJICHHS,
JOKYMEHTYBAaHHS Ta pO3CIiAyBaHHSI BOEHHUX 3J0YMHIB Ha TEpUTOPil
VYkpaiHu, a TaKo)K CBOEYACHOI'O Ta SIKICHOTO HaJaHHS IPaBOBOI JOMOMOTH
BiIHCHKOBOCITY>KOOBIISIM Ta WIEHaM iX ciMei

KoncTuryuiero YkpaiHu rapaHToBaHe IIPaBo KOKHOTO I'pPOMaJiTHUHA Ha
OTpUMAaHHS IIpaBoBOi gomoMoru [1]. AxBokaTypa YKpaiHM NOKJIHMKaHa
CTOSITH Ha 3aXMCTI NpaB Ta CBOOOJ KOXKHOTO TPOMaJsIHUHA, 3a0e31euyBaTu
TIOBHOTY, SIKICTh Ta CBO€YACHICTh HAJaHHS NPaBOBOi JOIOMOTH Yy BCIX
ctepax cycminpHuUX BimHOCcHWH [2]. Binm kBamidikamii ta moOpodecHOCTI
aZBOKaTa  3aJEXWTh  YTBEP/UKEHHS  3aKOHHOCTI Ta  JOTPUMaHHA
CIpaBeUIMBOCTI B CyZOBHX Hporuecax. OJHAM 3 MepuIovyeproBUX 3aBIaHb
aZBOKaTypH YKpaiHH B Cy4acHHMX pealisX € HaJlaHHs SKICHOI IpaBOBOi
JIOTIOMOTH BiHCHKOBOCTY)KOOBISIM Ta WiIeHaM iX ciMel, BUKOHAHHS SKOTO
notpedye  BIOCKOHAJCHHS  OpraHi3alliifHO-NpaBOBUX  MpOLECIB Y
MIPaBO3axUCHii cepi.

Ha HuninmHii yac B YKpaiHi BiICyTHIH CHCTEMHUIA aHaJIi3 CTaHy HaJJaHHS
aJIBOKaTaMH ITPaBOBOT IONIOMOTH BiiiCbKOBOCITYKOOBIISIM Ta WJIeHaM iX ciMeit
B YKpaiHi 3 METOI0 OOIPYHTYBaHHS HEOOXITHOCTI YIOCKOHAJICHHS IIPABOBHUX
Ta OpraHi3aiiHuX 3acaj HalaHHs TaKOl JTOTIOMOTH.

Hns peamizamii mocTaBiIeHOi METH HEOOXIJIHO TOCHIIUTH IPaBOBY
NpUpOJly MpaBa Ha OTPHUMAaHHS NPaBOBOi JOIOMOIHW; BU3HAYUTH POJb
a/BOKATIB Yy HaJaHHI IpPaBOBI JOIOMOTH; IpOAaHAII3yBaTH MIDKHApPOIHI
CTaHAApTH Ta BITYM3HSIHE 3aKOHOAABCTBO 3 IUTAaHb HaJaHHS aJBOKaTaMH
MIPaBOBOI JJONOMOTH; BUCBITJIINTH NMPAKTHUKY €BPONEHCHKOTO CyIy 3 HpaB
JIFOJIMHM 1I0JI0 TpaBa 0COOM Ha OTPHUMAaHHS MPABOBOI JOMOMOTH aJBOKATa;
3’scyBatu JocBin kpain—wieHiB HATO momo HajgaHHS aJBOKaTaMH
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MIPABOBOI JIOTIOMOTH BiHCHKOBOCITYXOOBITSIM Ta WieHaM iX CiMeH; pO3KpUTH
oco0ImBOCTI HaJaHHI aIBOKaTaMH paBoOBO1 JIOTIOMOTH
BICHPKOBOCIY)KOOBIIIM Ta WICHaAM iX cimMed B YKpaiHi; BHABHTH,
y3araJpHUTH Ta KIacu(iKyBaTH HAIpsSMH HaJaHHSI aJBOKAaTaMH IIPaBOBOI
JIOTIOMOTH BiiCHKOBOCITY’KOOBIISIM Ta WICHAM iX ciMeil B YKpaiHi; 3’ scyBaTh
HEJIOTIKM Ta TPOTAIMHH IIOJO HAJaHHS aJBOKATaMH IIPaBOBOi JOIOMOTH
BIHICEKOBOCITY>KOOBIISIM Ta WieHaM X ciMel B YKpaiHi; 00IpYHTYBaTH LIIAXH
YIOCKOHAJICHHS Ta MiJBUIICHHS €()EKTUBHOCTI HaJaHHS aJBOKAaTaMHU
MPaBOBOI JOMIOMOTH BIHCHKOBOCITY)KOOBISIM Ta Wi€HaM iX ciMell B YKpaiHi.

3ayBaxxuMo, 10 Ha odiniiiHoMy caiiti MiHicTepcTBa 000poHH YKpaiHu
https://www.mil.gov.ua/ crTBopeHo calT-IOBiIHUK «Jlomomora micns
nopaHeHHs» — https://turbota.mil.gov.ua/, ne 3i0paHo BaxiIMBY iH(pOpPMAIiIO
gKa JONOMOXE BiIHCHKOBOCTY)KOOBISIM IPOXOJUTH BCi €TamM NUIIXY
MOPaHEHOTO BOi{HA, B TOMY YHCII HalpaBJICHHS Ta MPOXOHKEHHS MEIUKO-
COIIANBHOT eKCIIEPTHOT KOMICIi IJIsI BCTAHOBIICHHS 1HBAJIITHOCTI 200 CTyTICHS
BTpPaTH Mpane3aaTHOCTI.

Ha uneniB 1oOpoBoisunx GopMyBaHb TEPUTOPIaIbHUX TPOMA IIiJ] Yac
BUKOHAHHS HUMH 3aBIaHb TEPUTOPIaTbHOI 00OPOHH MOIIMPIOIOTHCS TaApaHTil
COLIIaJIbHOTO 1 MPABOBOTO 3aXHUCTy, nepexdayeHi 3akoHoM Ykpainu «IIpo
coLiaJIbHUH 1 TPaBOBHI 3aXHUCT BICHKOBOCTYKOOBIIIB Ta WIEHIB iX ciMeiiy.
Ha oci0, siki BXOASATH 10 CKi1aay JOOPOBOJIBbYHMX (hOPMYBaHb TEPUTOPIATBHUX
rpoMajn (SKMM HaJaHO CTAaTyC ydYacHUKa OOMOBHMX Jid) Ta NpUIMalOTh
0e3mocepeIHIO Y4acTh y 3IHCHEHHI 3aX0/1iB, HCOOXITHUX JJis1 3a0e3MeUeHHS
000opoHM YKpaiHH, HaJaHO MPaBO Ha NMPHU3HAYEHHS IOCTPOKOBOI MeHcii 3a
BIKOM ITiCJIsl TOCATHEHHS YOJIOBiKaM# 55 pokiB, xiHkamu — 50 pokiB Ta 3a
HasABHOCTI CTPaXxOBOTO CTaXy HE MEHIIE 25 POKIiB y YOJOBIKIB i HE MEHIIE
20 pokiB y oxkiHOK (3MiHM gm0 crtatTi 115 3akony VYkpaiam «IIpo
3araibHO000B SI3KOBE JIep)KaBHE IEHCIHHE CTpaxyBaHHs» HaOpaiu YHHHOCTI
21 Gepesns 2022 poxy BiamoBimHO m0 3akoHy YKpaiHu Binm 15 GepesHs
2022 poky Ne 2121-1X).

KpiM Bulle3a3Ha4€HOrO CIIiji BpaXOBYBaTH, 1[0 HA TPOMajsH YKpaiHu,
3apaxOBaHMX [0 CKJIaKLy JOOpOBOJIbUUX (OPMYBaHb TEPUTOPIATEHUX
rpomaj, Mij Yac y4acTi y MirOTOBIl Ta BUKOHAHHI 3aBJIaHb TCPUTOPIaIbHOT
000pOHHM MOIIMPIOETHCA Mist cTaTyTiB 30poitHux Cun YKpaiHu, sK 3a3Ha4eHO
y "gactuHi TpeTii cratti 9 3akoHy Ykpainu «IIpo OCHOBH HaliOHaJIBEHOTO
crpotuBy» [3].

Jo6posonbui Cuit TepuropianbHoi o6oponu 36poinnx Cun Ykpainu
BU3HAIOThCSI yYaCHHKaMH OOWOBUX il Ta ocobaMu 3 1HBaJIiIHICTIO
BHACHIJIOK BilfHM BinnoBigHO 10 3akoHy Ykpainu «IIpo BHeceHHs 3MiH 10
JIeIKMX 3aKOHIB YKpaiHM 1010 YTOYHEHHS HOPM, IO PEryJIIOIOTh ITUTaHHS
BH3HAYEHHS KaTeropii ocid, SKi BU3HAIOTHCA BETEPaHaMU BiffHM Ta 4JeHaMU
ciMeli 3arnOimx 3axWUCHUKIB 1 3aXWCHUIL YKpaiHW, Ta HaJaHHI iM
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coriaibHUX TapaHTiiy Bix 15 6epesns 2022 poky Ne 2121-1X, kM BHeCeHO
3MiHH 10 IyHKTY 19 yacTuHY nepmioi ctaTTi 6 Ta myHKTY 11 wacTuHU Opyroi
COIaNBHOTO 3aXUCTY» [4].

B Vkpaini 3 2013 poky, BignoimHo o 3akoHy Ykpaimm «IIpo
0e30IUIaTHY TPaBOBY JOTOMOTY» [5], BH3HAauYeHI B 3a3HaYCHOMY 3aKOHI
KaTeropii ocid MaroTh MPaBo Ha JOMOMOT'Y aJJBOKaTa 3a PaxyHOK JIEPXKaBH, B
TOMY YHCJIi, SKIIO CaMi He MOXYTb 3a0€3Me4nTH cebe MPaBOBOIO JTOTIOMOTOI0
3a BIacHUM paxyHoK. Cuctema Ge30IUI1aTHOI MPaBOBOI AOMOMOTH B YKpaiHi
BXE HaJa€ BCIM XTO MOTpedye 3aXHMCHUKA y KPUMIHAIBHUX CIpaBax Ta
NIPE/ICTaBHUKA Y IMBUIBHUX Ta a[IMIHICTPATUBHUX CIIpaBaxX. 3aXUCHUKAMH Ta
NIpeACTaBHUKAaMU MOXYTh OyTH SIK aJIBOKATH, TaK 1 IpaliBHUKH LIEHTPIB Ta
Oropo Oe3omaTHOI BTOPHHHOI TPABOBOI JOMOMOTH, SKi BIIKPUTTI Yy
KOXHOMY MiCTi KpaiHH.

Ilepen cucTeMoro BHINOI OCBITM YKpaiHM Ta aJBOKATYpOK IOCTAIH
MMUTaHHS TTOKpAIIeHHI MpoQeciifHol MITOTOBKH FOPUCTIB Ta aIBOKATIB, iX
criemiaizanii y BiiChKOBOMY Ta TyMaHITapHOMY IIpaBi, HABiTh CTBOPEHHS, Ha
nymky Bypuaxk JI. L., criemianizoBaHOi aqBoKaTypu y BICHKOBIH cdepi, sika
3Morua O SIKICHO HaJaBaTH MOCIYTH KII€HTaM, SIKUMU € J)KEPTBH BIHCHKOBOT
arpecii, BIHCBKOBOCIY>KOOBI[i, MOJIOHEHI, TUIUIOMATHYHI MPEACTABHUKH
TOILIO.

[TincyMoByrOUH, MOXKEMO 3pOOHUTH BHCHOBOK IIPO T€, LIO AJISI HAJaHHS
SIKICHOT Ta CBO€YACHOI MPaBOBOI JOIOMOTH BIHCHKOBOCIY)KOOBISIM B
VYkpaiHi Ta uwieHaM IX ciMeld HEOOXiIHO ToJalblle BIOCKOHAICHHS

€C Ta BiINOBITHOIO MPaKTHUKOIO KpaiH €Bporerickkoro Corosy [6].
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EJIEKTPOHHE JEKJIAPYBAHHA
B YMOBAX BOEHHOI'O CTAHY

Diakur M. D. HMaxyp M. JI.

PhD, Associate Professor KaHOUOam 10pUOUYHUX HAYK, OOYeHN,
at the Department of Criminal Law Odoyenm Kageopu KpUMIHAILHO20 NPAsa
Yuriy Fedkovych Chernivtsi Yepniseybkutl HAYIOHANLHUTL

National University yHisepcumem imeni FOpis @edvkosuua
Chernivtsi, Ukraine M. YepHisyi, Yrkpaina

Kopymiiss Oyna, € 1 NPOIOBXKY€E 3alUIIATHCS B TPINAI HaHOUIBII
cepilozHux mnpobOiem B Ykpaini. Ha mnepmomy Mici cepen mnpoGiem
3aJIMIIAETHCS 30poiiHa arpecist pg, a Ha IPyroMy — BHCOKA BapTiCTh KUTTS
Ta HHU3bKI JOXOAM. 32 JaHUMH COLIOJIOTIYHOTO ONMTYBAaHHS TaK BBAXae
nmoHax 64% ykpaiHmiB, a moHax 55% TmpeAcTaBHUKIB Oi3HECy Ha3Ball
mpo0IeMy KOPYIIIIT JPpyTOr0 3a MacIITaboM micist 30porHoi arpecii [2].

Bapto BiizHaunTH, 10 B YKpaiHi CIIOCTepiracThCs MOCTYIIOBE TOKPAIICHHS
MOPIBHSUIBHUX TIOKA3HUKIB PIBHS KOPYHLil. 3TiJJHO 3 JAQHUMH MDKHAPOJHOI
opranizauii «Transparency International», y mepion 3 2013 poky no 2019 pik
IHnexc cnpuitHATTS KOpymii B YkpaiHi 3pic i3 25 1o 30 6amis. B Toii e dac, 3a
mincymkamu 2022 poxy Yxpaina orpumana 33 6amm 31 100 moxsiBux B [HAEKC
CIIPUHHATTS Kopynuii. TakuM YMHOM, NOKa3HHUK 3pic Ha oauH Oay, 1 Ykpaina
Terep nocinae y peiitunry 116 micue (i3 180) [1].

EdexTnBHI aHTHUKOPYNLiiHI MeXaHI3MH € KIIOYOBUMHM JUIS CTiHKOCTI
VYkpaiHu mig Yac BIiHHM Ta B TepioJ MICISIBOEHHOI BiIOYIOBH.
AHTUKOpPYIIIiiHE NEKJIapyBaHHS — OJHMH 13 KIIOYOBHX 3aXOJiB TPOTHIIl
Kopymmii B Ykpaini. lle moganHs mocagoBUMH 0co0aMH 1 WieHaMH iX ciMei
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BiZomMocTel (Ipo 10Xoau, MaiiHO, 3000B’s13aHHsI, METa SKOTO — BHSBUTH Ta
MOTEePEANTH KOPYIIiiHI mpaBonopyuenus [6, c. 130].

BiamoginHo 10 4. 1 ct. 45 3akony Ykpainu «IIpo 3anobiranHs Kopymiii»
cy0’€eKTH JeKIapyBaHHs 3000B’s13aHI KOKHOTO POKY /0 | KBITHS 1mojaBaTh
JEeKJIapamito  3a IomepenHili pik 3a ¢GopMol, MO BHU3HAYAETHCS
HamionanmpHUM areHTCTBOM 3 MHUTAaHb 3al00IraHHS KOPYIMii, OUITXOM
3aITOBHEHHS TaKoi Jekjaparii Ha oginiifHoMy BeO-CcaiTi BKa3aHOTO OpTaHy.
Ocobm, sKi NPUNUHAIOTH a00 TPHUINWHWIN MisUTBHICTH, IOB’A3aHY 3
BUKOHAHHAM (YHKILIH JepikaBd YM MICHEBOTO CaMOBPSAyBaHHs, IIOBHHHI
MOJIaTH JIeKJIapallilo 0coOH, YIIOBHOBA)KEHOT Ha BUKOHAHHS BHIIEBKAa3aHUX
(byHKIIH, 32 nepiof], He OXOIUICHHWH paHille MOoJaHUMH JeKiapauisiMu, abo
3000B’s13aHI HACTYIHOTO POKY IiCJIS NPUIHMHEHHS AiSUIBHOCTI IOJaBaTH
JeKJIaparito 0co0H, yIIOBHOBAKEHOI Ha BUKOHAHHS TaKUX CaMHX (DYHKIIIi 3a
MUHYJIHHA piK, BigmoBigHO [3].

3akoHoM Ykpaiau «[Ipo 3amoGiranHs KOpYIIii» mependadeHo Tpu BUIN
JeKJIaparii:

1) mwopiuHa Aeknapanis, sika OXOILTIOE 3BITHHH pik (mepion 3 01 ciyns 1o
31 rpyaHs BKIIIOUHO), IO nepeaye poxy, B AKOMY HOJAETHCS JieKJiaparisi, Ta
3a 3araJibHUM IIPaBMJIOM MICTHTh iH(pOpMaIio craHoM Ha 31 rpynHs
3BITHOTO POKY;

2) mexJapariis TIpH 3BUTFHEHHI — AEKIIapartis, SKa MOJa€ThCs BIIIIOBILIHO 10
a03. 1 4. 2 ct. 45 3akony He mizHime 30 KaJCHAAPHUX THIB 3 JHS IPHITHHECHHS
IisuTbHOCTI. Taka IeKiaparlisi oJaeThesl 3a Mepiof, sSKuid He OyB OXOIUICHHUIMA
JEKJIapallissMy, paHille MONAaHUMH Cy0 €KTOM NEKIapyBaHHA, Ta MiCTUTh
iH(bopMaui}O CTaHOM Ha OCTaHHIN JIeHb TaKOTO TEPIOAy, IKUM € OCTaHHIN IeHb
3IiHCHEHHS )Z[ISIJ'ILHOCTI SKa nepe,u6aqa€ 000B’SI30K  OJAHHST nemapaui’f,
niepeOyBaHHs! Ha [0CaJL, SIKa 3yMOBJIIOE 3/(IHCHEHHS! TAKO JUisUIBHOCTI;

3) nmeknmaparis KaHIUmaTa Ha Iocamy — JAEKjIapailis, sKa IOJa€ThCs
BINOBIAHO 10 a03. 1 4. 3 cr. 45 3akoHy Ta OXOIUIIOE 3BITHUH mepiof 3
01 ciuns mo 31 rpyAHS BKIIOYHO, IO MIEPEye POKY, B IKOMY ocoba mojana
3asBy Ha 3alHATTA MOCAH, SIKIIO iHIIEe He epe10aueHo 3aKOHOIABCTBOM Ta
3a 3aralbHUM IIPAaBWJIOM MICTHTh iHpOpMamito crtaHoM Ha 31 TpymHS
3BITHOTO POKY [3].

EnexTtpoHHi nexnapaiii MicTsITh iHpOpMalil0 Mpo MaiHo, OTpI/IMaHl
noxoau, (iHaHCcoBi 306OB SI3aHHS Ta BUAATKU JCKJIAPAaHTIB 1 4ICHIB iXHIX
cimeit. Ynenamu ciMm’i cy0’exra nekinapyBanus €: 1) ocoba, sika mepedyBae y
uuro0i i3 cy0’ekToM JiekiiapyBaHHs (YOJIOBIK / JpyXMHA) CTAaHOM Ha
OCTaHHIH JIeHb 3BITHOTO MEPiOAY, — HE3aJECKHO BiJl CIIUIBHOTO IPOXKHUBAHHS
13 cy0’€KTOM JAEKIapyBaHHS YIIPOJIOBXK 3BITHOTO IMepiony; 2) IiTH cy0’ekra
JICKJIapYBaHHS 70 JOCATHEHHS HUMH TOBHOJITTS, HE3aJEkKHO BiX iX
CIUIBHOTO TPOKUBAHHS 13 Cy0’€KTOM JAEKIapyBaHHS YIPOJOBXK 3BITHOTO
nepiony; 3) Oyap-sKi ocodu, SKi CTAHOM Ha OCTaHHIH A€HB 3BITHOTO MEPioay
ab0 CyKymHO HpOTATOM He MeHmIe 183 mHIB MPOTATOM POKY, IIO Hepemye
POKy MOJaHHS AEKJIaparii: CIIbHO MPOXKUBAIH, OYJIU MOB’A3aHi CIITBHUM
mo0yToM; Maii B3aeMHI IpaBa Ta 000B’SI3KU 13 Cy0’€KTOM AEKIapyBaHHS
(kpiM oci0, B3aeMHI IpaBa Ta OOOB’SI3KM SKHX HE MAalOTh XapakTepy
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CIMEHHMX), Y TOMY 4YHCIi OCOOM, SIKi CIUIPHO MPOKHBAIH 13 CyO’ €KTOM
JIeKJIapyBaHHs, aje He rnepedyBanu y nuio0bi (cr. 1 3akoHy, mpUMITKa 10
cT. 46 3akony) [8].

Ciuenmok H. BBaxae, 1110 3arpoBaUKEHHS €JIEKTPOHHOTO JeKJIapyBaHHS
B YKpaiHi cTano chpaBXHIM NPOPUBOM aHTHKOpymmidHOiI pedopmu. Tax,
PETYIAPHO 3BITYIOUH NPO CBOI CTATKH, JEKIAPAaHTH MiATBEPIKYBaIN CBOIO
JIOOPOYECHICTh Tepen IUTATHUKaMHU II0/IaTKiB, a MOJICKOJHM HaBiTh HECIH
IOPUINYHY BiANOBiMaNbHICTE 3a KopymuiiHi migsHHA. Came 3aBISIKH
JIeKJIapyBaHHIO MOJKHa OyJIO BHSBUTH TaKi IPaBONOPYLICHHS, SK
HEeoOIDYHTOBaHICTh aKTUBIB Ta HE3aKOHHE 30arayeHHs [7].

28.02.2022 poky HamioHansHe areHTCTBO 3 NMUTaHb 3ar00iraHHS KOPYIILi
OIyOIiKyBaJO PpO3’SCHEHHS B SIKOMY 3a3HauWio, L0 JO IEepeMOTH Hal
PAIMCTCHPKUMH 3arapOHUKaMH Ta TPHUIMHEHHS BOEHHOTO CTaHy CyO €KTH
JIEKIIapyBaHHS HE TOBUHHI BTpAyaTH 4ac Ha 3aIIOBHEHHS Ta MOJaHHS AeKIapartii
Ta(ab0) MOBITOMIICHHS PO CYTTEBI 3MiHU B MAITHOBOMY CTaHi, HATOMICTh MalOTh
JIOKJIaJIaTH BCIX MOJKIIMBHX 3yCHJIb, CIPSIMOBAHHX Ha 3aXHCT BJIACHOI cBOOOAN,
mupy B €Bpori Ta CBiTi, 000poHy Y KpaiHChKOI nepxasu [9].

Y 3B’s3Ky 3 BIHCHKOBOIO arpeciero pociiicbkol deaeparii mpotu Ykpainu
Ta JUIs 3aXUCTy IiHTepeciB cyO’€KTiB IMOJAHHS 3BITHOCTI y mepiox aii
BOEHHOTO CTaHy abo craHy BiiiHu BepxoBHa Pana Ykpaiuu BigrepminyBana
000B’3KOBY TOJady JAEKJIapalliii Ha MepioJ BOEHHOTO CTaHy. 3 OepesHs
2022 poxy mapmameHT yxBanmuB 3akoH «[Ipo 3axmcT iHTEepeciB cy0’€KTiB
MIOJJaHHS 3BITHOCTI Ta IHIMNX TOKYMEHTIB Y IEpioA Jii BOEHHOTO CTaHy a0bo
CTaHy BiffHIM» BigmoBigHO 10 4. 1 cr. 1 sKoro ¢i3mdHi 0COOH MONAIOTH
JOKYMEHTH, TOJAaHHS SKHX BHMAara€TbCs BIIIIOBIIHO 10 HOPM YHHHOTO
3aKOHOJIAaBCTBA B JIOKyMEHTaJbHIN Ta/abo eNeKTpoHHIH (OopMi, MPOTIroM
TPHOX MICSIIB MiCIs NPUIHHEHHS Y CKaCyBaHHS BOEHHOT'O CTaHy abo CTaHy
BIMiHH 32 BECh Mepioj] 000B’sI3Ky MOJATH JOKYMEHTH [4].

Cranom Ha TpaBeHb 2023 poky 3a nanumu HarioHaapHOTO areHTcTBa 3
MUTaHb 3amobiranas kopymmii 3a 2021 pik mojgamu aeximapamii OIHU3BKO
381 870 nexmapanTiB, B ToMy gucii: 33 541 mocanoBmiB kaTeropii «A» Ta
«b» (mepxcmyx0o0BIi, sKi 00ifiMarOTh KepiBHI mocamm); 2 241 cyxans;
9 460 mpokypopiB, cuimguux, Ai3HaBadiB; 39 HAPOIHHUX JENMyTATiB, TPHU
MiHicTpH; TpH 3acTynHukH kepiBHuka Odicy IIpesunenta; 6 ronis OJJA Ta
OBA [5].

BigcyTHicTh 000B’S13Ky JIeKJIapyBaTH CBOE MailHO CTBOPIOE CHPHUSITIIMBI
YMOBH JUISL KOPYILIIHUX MPaBONOPYLIEHb Ta JIa€ KOPYIIiOHepaM BiI4yTTs
Oe3kapHocti. Taka cuTyamist € HETOIyCTUMOIO HABITh Y MHUPHHH Yac, HeE
Ka)Ky4H BXKe Ipo BoeHHU. Ha 1110 pobnieMy 3BepTaroTh yBary i Mi>XHapoJIHi
napTHepn Ykpainu. Tak, y HemoJaBHO OIyOJiKOBaHOMY MEMOpaHIyMi
VYkpaian 3 MB® ogunm i3 000B’s3KiB, KM Halla KpaiHa 3000B’s3anacs
BUKOHATH [0 KIHISL JIMIHS [BOI'O POKY, € TPHHHATTS 3aKOHY MpO
BITHOBJICHHS JEKJIapyBaHHSA MyONIYHMX TOCAAOBIIB, sKi HE OepyTh
OesmocepeHbOi ydacTi B MoOimi3amii Ta BIMCBKOBHX [ifX, a TaKOX
BinmHoBieHHs (GyHKIiT HA3K 1moz0 nepeBipku nux aeknaparii [7].
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TakuM YHHOM, TOJAHHS EJIEKTPOHHMX JAEKJIapaliii MOXHA BBaXKaTH
OJIHUM 13 HOBITHIX (PIHAHCOBMX IHCTPYMEHTIB, NMPU3HAYECHUX JUISL TIPOTHIIT
kopynuii B VYkpaiHi. 3a3HayMMoO, II0 3aCTOCYBaHHS EJIEKTPOHHOTO
JICKJIapYBaHHS CIIPHUSE JOCATHEHHIO TaKUX OCHOBHUX IIJICH: ITiJBHIICHHS
PiBHS MPO30POCTi AiSTTBHOCTI 0Ci0, TOBHOBAKCHUX HA BUKOHAHHS (DYHKIIH
JiepKaBH a00 MiCIIEBOTO CaMOBPSAYBAaHHS 1 JOBipH TPOMAISH; 3al00iraHH.
KOH(IIIKTY iHTepeciB i HOTO BPETYIIOBaHHA B pa3i BAHUKHEHHS; KOHTPOJIb 32
3MiHaMH B aKTHBAaX Cy0’€KTiB AeKIIapyBaHHS T03BOJISE 3aNI00ITTH BUMNHEHHIO
HUMU  TPOTUIPABHUX  KOPYNUiHWMX  fissHb.  ToMmy,  BiJHOBJIEHHS
SJIEKTPOHHOTO  JeKJIapyBaHHS J03BOJIMTh aHTHKOPYNLIHHUM OpraHam
BYaCHO BHSBISITH 1 TPUTATYBaTH CyO’€KTiB  JNEKJIapyBaHHS  JI0O
BiJINIOBIJAJIFHOCTI 32 HE3aKOHHE 30araycHHs, CKJIapyBaHHS HEIOCTOBIPHOT
iHpopmanii, HemoJaHHA Cy0 €KTOM JeKJIapyBaHHS [eKiIapamii, IOoJaHHI
HEIOCTOBIPHUX BiJOMOCTEH TOIIIO.
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3MiHM Yy HOpPMAaTHBHIM  periamMeHTauii  MOpsIIKy  37iHCHEHHS
KPUMIiHAJBHOTO TNPOBAPKEHHS, 10 Oy 3yMOBJIEHI MTOBHOMAaCIITaOHOIO
BiliHOIO p¢ MpoTH YKpaiHU He TOPKHYJIMCS KPUMIHAJIBHOTO IPOBAPKEHHS Ha
MiICTaBl yroa, OJHAK 3MIHHJIOCS PO3YMIHHS OKPEMHUX MPABOBHX KaTETOpii
Ta TMOHATH, IO MAIOTh IOPUIMYHE 3HAYCHHS B KOHTEKCTI YKJIQJEHHS Ta
3aTBEp/UKEHHS yroi. Jlo HUX BITHOCHTHCS, MEPEycCiM, BiIOBIIHICTE YTOI
PO MPUMHPEHHSI Ta BU3HAHHS BUHYBATOCTI IHTEpecaM CyCHUIbCTBA, OLIHKY
AKiH Ma€ HaJaTH CyJx 3a pe3yibTaTaMH CyIOBOTO PO3IJISAY BiANOBiTHOT
YroJ¥ Ta NMPUUHSITTS MiJICYMKOBOIO pilleHHs. Baxko 3amepeunTtu Te, 110
TaKka KaTeropis sk «iHTepeC CYCIJIbCTBa» € OLIHHOI Ta MOXe OyTH
BUTJIyMaueHa [0 pI3HOMY 3aJeKHO BiJl BHAY KpPUMIHAJILHOIO
MPaBOMOPYILIEHHS Ta 00CTaBUH KOHKPETHOTO KPUMIHAIBLHOT'O [TPOBAKEHHS,
BTIM ii po3yMiHHSI Ha PiBHI NPaBO3aCTOCOBHOI MPAKTHKH Micist 24 JIIOTOTO
2022 poky O0OYMOBIEHO TaK 4YH IHAKImIe BiHCHKOBO-TIOJITHIHOIO
o0craHoBKol0. OCOOIMBO YYTIMBUM Y LBOMY KOHTEKCTI € THTaHHA
MOXJIMBOCTI 3aTBEpPIKEHHS yrojl y KPUMIHAJIBHHUX IPOBAKEHHSIX 1010
370YMHIB TNPOTH HALIOHAJIBHOI Oe3NeKkH, BICHKOBHX KpUMiHAIBHUX
MPaBONOPYIIEHb, KPUMIHAIBHUX IPAaBONOPYLIEHb NPOTH MHUpPY, Oe3NeKH
JIOJICTBA Ta MIDKHApPOJHOTO MPABONOPSIKY, YXWJICHHS BiJ INpPHU30BY Ha
BilicbKOBY ciykO0y i1 yac MoOiTi3aii Ta iH., sIKi B yMOBaX BOEHHOTO CTaHY
CHpUIIMAIOTBCA CYCIHIJIBCTBOM Ta [IEPXKABOIO SK TaKi, IO MiJPUBAIOTh
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3JAaTHICT NPOTUCTOATH arpecopy. Haremep, BXKe MOXKHAa KOHCTAaTyBaTH
HasIBHICTh JOCTaTHHO HEOJHO3HAYHOI Cy/IOBOI MPAKTUKH y IIbOMY CEIMEHTI,
o0 BiacHe i OOYMOBIIOE HEOOXIOHICTP HAyKOBO-TIPAKTUYHOTO aHAII3Y
3a3HaYCHHX MHUTaHb.

[Momyk BigmoBine# Ha IMOCTaBJICHI NMHUTaHHS mHepexbadae, Mepemycim,
3BEpHEHHS [0 BinmoBinmHMX HOpMaTHBHUX monoxkeHb KIIK Ykpainu. V m. 2
4.7 cr. 474 KIIK Vkpaiau chopMmysibOBaHO 3arajbHUi 00OB’SI30K CyIy
BIZIMOBHTH Y 3aTBEpXKEHHI YI'O/IH, Y pasi, K10 Oyae BCTAHOBJICHO, 1110 BOHA
HE BIJIOBiNae iHTEpecaM CYCHUIbCTBA, IIPU IIbOMY 3MICT LIOTO HOHSATTS y
Hill He po3kpuBaeThesi. Bognouac, y cr. 470 KIIK Ykpaiun BcTaHOBIEHO
000B’5I30K MPOKYpOpa BpaxyBaTH IIPH YKJIQJAEHHI YroIu NPO BU3HAHHSI
BUHYBaTOCTi, 30KpeMa, HasBHICTb CyCIUILHOTO iHTepecy B 3abe3leueHHI
MIBHIIOTO JTOCYJOBOTO PO3CIIIYBaHHS 1 CyIOBOTO MPOBAIKCHHS, BUKPHTTI
OUTBIIOT KITBKOCTI KPUMIHATIBHHX MpaBomopymieHs (. 3 4. 1 cr. 470 KIIK
VYkpaian) Ta 3amo0iraHHi, BUSBICHHI YW TPUIMAHEHHI OiMBIIOI KiTBKOCTI
KPUMIHAJBHUX MPABOMOPYIICHh a00 IHIMHUX OUTBII THKKUX KPUMiHAIBHUX
npaBonopymens (m. 4 4.1 cr. 470 KIIK VYkpaiam). OmgHak y HOpMax
I'maBu 35 KIIK VYkpainm He 3raiyeTbcs Mpo Te, OO CIiJI BBa)XaTu
CYCHIILHUM 1HTEPECOM B KOHTEKCTI Yroj Ipo MPUMHUPEHHS, X04Ya IPHITUC
. 2 4. 7 c1. 474 KIIK Ykpainu ctocyeTbest yron 000X BUAIB. 3arajioM, Taka
periamMeHTalisi € JOTIYHO0, aJUKEe CTOPOHAMHU YTOJAW TPO NPUMHUPEHHS €
HEBJIA/IHI YYaCHMKH KPHMMIiHAJBHOI'O MPOBAJPKEHHS 1 BHMaraTH BiJ HHX
BpaxyBaHHS CyCIIILHOTO IHTepecy NpH 11 yKiIaJeHHI HEMOXKIIMBO.

BriM, y cymoBili mpakTHIli € TPUKIAAd JOBOJI IIUPOKOTO Ta
HEOJHO3HAYHOTO TIYMAa4eHHsS BiJIOBITHOCTI iHTEpecaM CyCIiIbCTBA 000X
BUJIIB YTOJl y KPUMIHAILHOMY NPOBA/DKEHHI, SIKE€ 9aCOM HE KOPETIOEThCS i3
HopmaruBHuMH npunucamMu KIIK  VYkpaian. Hanpukman, B yxBami
KowminrepriBcbkoro paiioHHoro cyny Omechkoi obmacti Oyiio BKa3aHo, 0
IOCWJIaHHS B YTOJI Ha HAasABHICTH CYCIIJIBHOTO iHTEpecy y 3abe3rmedeHHi
LIBUIIOTO J0CYZI0BOTO PO3CIiyBaHHS i CyIOBOTO NMPOBAJHKEHHS, CKOpille
crpusie IPUBATHOMY IHTEPECY YYaCHHUKIB KPUMIHAIBLHOTO MPOBA/UKEHHS, a
HIX cycrigbHOMY [1].

VY JOKTpUHI TeX HEMAE €IHOCTI B TOMY, LIO CJiJi BBAXKaTH CYCIIIJIBHUM
IHTEpEeCOM B KOHTEKCTI 3aTBEPIKEHHS YT0Jl Y KpUMiHAJILHOMY [IPOBaKSHH.
Tak, Ha aymxy M.M. Tayca, cycminpbHHH iHTEpeC y KPHMiHAJIbHOMY
CYJOYMHCTBI IOXOAWTH BiJ 3aBJaHb KPUMIHAIBFHOTO MPOBAPKEHHS Ta
3aBIaHb KprMiHaJIBHOTO KO/IeKCY YKpaiHH, a BIITaK «JIOMOBJIEHOCTI CTOPiH
yrogu 100 TOKapaHHS MaloTh BIINOBIAATH 3arajbHUM 3acajiam
NIpU3HAaYeHHS MMOKapaHHs Ta 3a0e3neuyBaTH NIpU3HAYEHHI OOBUHYBauYeHOMY
MOKapaHHs He JIHIIe nepeabayeHe MexxaMu caHKIii BiamosigHoi cratti KK
VYxpaiHn, a i Take, mo OyJe JOCTaTHIM IS BUIIPABIICHHS Ta MOTIEPEHKEHHS
HOBUX KPHMIHaJbHUX NPABOMOPYILIEHb, 3 YPaXyBaHHIM CTYIEHS TSIKKOCTI
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BUYMHEHOT'O JisSHHS, 0COOM BHHHOTO Ta OOCTaBWH, IO ITOM SKIIYIOTh Ta
00TSIKYIOTH TIOKapauus» [2, ¢. 100].

Amnaizytoun e mutanss, [.JO. CaeHko 3a3HaumIIa, M0 CyI0BA IIPAKTHKA
MilUTa TAKUM OUISIXOM, IO CYZ HEPEBAXKHO MEPEBIpsIE yroay Ha BPaXyBaHHS
il cropoHaMH XapaKTEpHUCTHKH OOBHHYBadeHOI 0coOW Ta OOCTaBHH, MIO
OOTSDKYIOTP ~ TIOKAapaHHA Iid  0co0i, MPaBWIBHICTE IPHU3HAYCHOTO
Y3TrOJUKEHOT0 TIOKapaHHs, & TOMY NMPOOJIEMHUMH MUTAHHAMH 3JININAIOTHCS
BUKODHCTAaHHs IIOHATTSI HEBIANOBIJHOCTI «CYCIUIBHOMY IHTEpecy» SK
CaMOCTIMHOT MiJCTaBH JIA BIIMOBU Y 3aTBEpPJPKCHHI Yroau, 30Kpema y
crpaBax siki HaOyJIM CyCIUIBHOTO PE30HaHCYy B JiepiKaBi, a00 aKTyaJIbHHUX Y
CHOTOJICHHI 3JIOYMHIB HPOTH OCHOB HAIliIOHAIBHOI Oe3mneku YKpaiHu Ta
3JI0YUHIB POTH TPOMAJIChKOT Oe3meku [3, c. 148-149]. Oanak, cycniabHUNA
PE30HAHC HE € MPaBOBUM IIOHATTSM, a TOMY OINEPYBAaHHSI HHUM Yy cdepi
KPUMiHAJIBHOTO TIPOBA/KCHHS BUAAETHCS HEAOUITBHUM.

SIk mokazye JOCBiZ MPaBO3aCTOCYBAHHS, BU3HAYCHUI CTOPOHAMH yTOIH
pO3Mip MokapaHHsA, 6€3yMOBHO Ma€ IPHHIUIIOBE 3HAUCHHS y IIbOMY KITIOUI,
a/DKe YKJIQAIo04M Yrogy, ocoda Tak YM IHAKIIE CIIOAIBAETHCS Ha HOTO
MIOM’IKIIIEHHsI. AJle 00MEXyBaTH CYCIUIbHNH iHTepeC y 3aTBEPIKEHHI yTOI1
BUKJIFOYHO IIMM acmekToM He ciia. [ToBHomacmiTabHa arpecis pd mpotu
VYkpaiHu mokaszaja, M0 BaXJIMBUMH y I[bOMY KOHTEKCTI MOXYTh OyTH
00CTaBHHHU PI3HOTO POAY, i CYCHiJIbCTBO € 3aIliKaBJICHUM B TOMY, abu OyB
NPOBEICHUIH NOBHUH Ta BIAKPUTHH CYZOBHH pO3IIIS, 3a pe3yJbTaraMu
SIKOTO CyJl BU3HAYHUTh ITOKapaHHs, a He JIUILE HOTO 3aTBEPIMTh.

BesymMOBHO,  BHNpOBa/UKEHHS  BOEHHOTO CTaHy € YU HE
HalpO3MOBCIO/UKEHIIINM MOTHBOM BiMOBH Yy 3aTBEpPKEHHI Yroja Mpo
NPUMHUpPEHHS Ta BH3HAHHSI BUHYBaTOCTI 3 IIACTaB iX HEBiAINOBiTHOCTI
IHTepecaM CYCIIBCTBA B yXBaJlax, M0 OyJIH MOCTAaHOBJICHI MICIsA 24 TIOTOTO
2022 poky. Xo4a iHTepIIpeTallis i€l 00CTaBUHH JOBOJI Pi3HATHCS. 30KpeMa,
B yxBam [myxiBcekoro MicekpaiiorHOTO cyn CyMmcbkoi —oOmacTi
BKa3zyBaJoCs, IO «IpU3HAYCHHS OOBMHYBaYEHOMY MOKapaHHsS y BHI
apelTy, sike y3ro/pkeHe Mk 0OBHHYBauyBaHHM Ta MPOKYPOPOM, B YMOBax
i1 BificbkkoBOTO cTaHy B YKpaiHi Ta BificbkoBOI arpecii pd, B 11bOMY BUNAAKY
(haKTHYHO HIBEJIIOBATUME METY KPHMIHAJIBHOTO TOKapaHHs, OCKUIbKH TaKe
MOKapaHHsI )KOJJHUM YMHOM He CIIyTryBaTHMe 3al00iraHHI0 BYMHEHHIO HOBHX
KpUMiHaJIbHUX PABONIOPYIICHh OOBHHYBadYyBaHNM, TaK 1 IHIIUMHU 0cOOaMI»
[4]. LlikaBoto B IIbOMY aCIICKTi € TIO3HIIisl, BUCIOBIICHA B yXBali biIaiBCEKOTO
paiionHoro cyny Opmechkoi o0macti mpo Te, MO «CIPOINCHHHA ITiIXi]
PO3IIIsy KPUMIHAJIBHOTO IIPOBA/UKEHHS IUIAXOM YKIIAJEHHS YTOAW IIpO
BU3HAHHS BUHYBATOCTI 3a 3JI0YMHOM, SIKMM Mae 0COONMBY HeOe3neky B
yMOBax BOEHHOI'O CTaHy, HE BIANOBIAIOTh IHTEpEcaM CyCIIIbCTBA, HE Hece
iH(pOpMamiHHO-BUXOBHOTO Ta IONEPE/HKYBAIBHOTO Ui HEBH3HAYCHOTO
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KoJla 0Ci0 3Ha4eHHS 3 METOI0 3arno0iraHHsA CKOEHHS MOAIOHMX 37I0YMHIB
iHmIMu ocobamm» [5].

BopHouac, ciix BU3HATH, II0 BOEHHUHA CTaH HE MOXe OyTH MiJCTaBOIO
JUIL aBTOMAaTHYHOI BiAMOBH 0co0i y peamizamii mpaBa Ha KOHCEHCYaJIbHY
MIpoIelypy Y KpUMiHAIHHOMY IPOBaHKEHHI. Y MPaBO3acTOCOBHIHM MPaKTHII
TaKO)X  HasBHI  BHIIAQAKHW, KOJM CYAaMH BIONOBigZHE  pIMICHHS
00rpyHTOBYBaNOCS BIiCbKOBOIO OOCTAHOBKOIO Y KOHKPETHOMY HaceJICHOMY
MyHKTI [6] 60 KOO0 CYCMINBCTBY, KA Y TEPCIEKTHBI MOXKe Oy TH 3aBaaHa
KPUMiHAJbHUM IPaBOINOPYIIECHHAM. [IpUKIaZIOM OCTaHHBOTO IIAXOAY €
yxBasa IlloctkuHcbkoro MichkpaiionHoro cyay CyMmcbkoi obuiacti Bif
25 xoBTHs 2022 poKy, B SIKili BiIMOBA y 3aTBEpXKCHHI yroJ 1 PO BU3HAHHS
BUHYBaTOCTI MOTHBYBajacsi THUM, M0 «OOBHHYBaue€HHH Iiepe/iaBaB
KOOPJMHATH CTALliOHAPHHX CIIOPYA, 3aBAAHHS IIKOAHN SKUM, y MalOyTHbOMY,
HE MOXe OyTH BHKITFOUEHO» [7].

VY KpUMIHaJbHMAX TNPOBAKCHHSIX IIOAO0 BIHCHKOBHUX KpPHUMiHAJIBHUX
NPaBOIIOPYIIEHh BiAMOBAa y 3aTBepMKEHHI yrog 3 MiACTaB  ix
HEBIATIOBIAHOCTI iHTEpecaM CYCIUIBCTBa OOIPYHTOBYBajacs, IIEPEIyCiM,
TIPUHAICKHICTIO OOBUHYBAYCHOTO JIO0 BiCHKOBOCITY’KOOBIIIB Ta BUMHCHHS
JISTHHS B yMOBaX MOBHOMACIITaOHOTO BTOprHeHHS pd [8, 9].

B Hu3mi pimeHs, cynamu BKazyBajocs, II0 B yMoBax arpecii pd
«IIPU3HAYECHHS! TOKapaHHs, SKE Y3TO/PKEHE CTOPOHAMH KpPUMiHAJIBHOTO
MIPOBAJPKEHHS1, 0€3 BCTAHOBJICHHS yCiX 00CTABMH BYUMHEHOTO KPUMIHAIILHOTO
MIPaBOIOPYIIEHHS, CUCTEMHOTO aHallizy 0coOM OOBMHYBAa4E€HOT'O Ta YMOB,
IO CIOHYKAIW A0 BYMHEHHS IbOTO 3JI0YMHY, SIBHO HE BiIINOBINAIOTH
iHTEepecaM CycCIibCcTBaY. Taka MO3HIIis Cy IiB OyiIa BUKIAJACHA, B TOMY YHUCII,
y KpUMiHaNbHUMX NpoBamkeHHsX 3a cT. 4362 KK [10] Ykpainu ta 1111 KK
Vkpainu [11], i3 4uM CKIAIHO HE MOTOJMTHCS 3 OINISAY Ha 00’€KT JaHUX
KPUMiHAJIBHNX MPaBONOPYIIEHb Ta KOHTEKCT iX BUMHEHHSI.

VY migcyMKy MOXKHa KOHCTaTyBaTH, 10 HE3BA)KAIOUN Ha Te, 10 IHCTUTYT
yroJ Npo NPUMUPEHHS Ta BU3HAHHS BUHYBATOCTI HE 3a3HaB 3aKOHO/aBYHX
TpaHcdopmarii g BIUIMBOM (akTopy MOBHOMACIITAOHOTO BTOPTHEHHSI, 115
oOCTaBMHa ICTOTHO BIUIMHYJIA Ha NPAKTHKy 3/AIHCHEHHS BIANOBITHHUX
KpUMiHaJIbHUX MPOBa/KEHb. [IpOTSATroM OCTaHHIX MIBTOpa POKIB O4iKyBaHH:
CYCHINILCTBA BiJl CHCTEMH KPUMiHAJIBLHOT FOCTULIT TaK Y iHAKIIIE OB’ sI3aHi i3
HEOOXIAHICTIO TPHUTATHEHHS 10 BiAMOBINAIBHOCTI OCI0, IO BYHUHSIOTH
KpUMiHaJIbHI ITPaBOMOPYIICHHS, SIKI CTaBJIATH IJI 3arpo3y CyBEpEHITET,
TEPUTOpIANIbHY LUIICHICTb, OOOPOHO3/ATHICTh, O€3IeKy Aep’KaBH TOLIO.
OnHak 1 oOCTaBMHA He IOBMHHA a0COJIIOTHO HIBENIOBATH IPaBO Oci0 Ha
KOHCEHCYaJbHI TpOLEAYypH Yy KpUMIHAIBHOMY IIpOBaKeHHi. Baxmmso
PO3yMiTH, 110 B yMOBax BiifHH, CyJJOBa CUCTEMa CTUKAETHCS 13 HEAOMIKUM
HaBaHTAXXCHHSM, 1110 3yMOBJIEHI Pi3HUMH (aKTOpaMu (3MiHa TEPUTOPiaTbHOT
migcyAHOCTI, 0OMOBI nii, OiekayTH), i TOMy B CIPOIICHHI KpUMiHAJIbHOI
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nponecyanbHoi GOpMH y TaKMX YMOBax TeX 3aKiIaJeHO 3HayHHMIl iHTepec
CYCITLUIBCTBA.
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[NoBHOMacmITAOHE BTOPTHEHHS POCIT OCTABIIIO ITiJ] 3aTPO3Y CTa0iIBHOTO
(YHKIIOHYBaHHS BCI raiy3i JKUTTEISUIBHOCTI CyCIIIbCTBA, a TAKOXK chepy
3eMeJbHUX BITHOCHH B YKpaiHi. HeBimkiamHe MpUHHITTSA Ta ONTHMI3aIlis
OKpEeMHX IIOJIOKeHb YMHHOTO  3aKOHOAABCTBA  CIIPSIMOBAaHOTO  Ha
HEJIOMYLICHHS! Ta MOMNePePKEHHs 3JI0BXXMBaHb Ta BYMHEHHS] KPUMIiHAIBHHUX
MPaBOIOpPYIIeHs y cdepi 3eMenbHUX BITHOCHH, 3IaTHE MiHIMI3yBaTu
HMOBIpHICTP HACTaHHS CYCIUIBHO-HEOE3MEYHNX HacHiaKiB. JlorivHnM
KPOKOM B IIbOMY HampsAMKy cTano NpuAHATTS 3akoHy Ykpainum «IIpo
BHECEHHS 3MiH JI0 JesSKMX 3aKOHOJABYMX aKTiB YKpaiHH 00
0COONMBOCTEN pETyIIOBaHHS 3E€MEJIbHHX BIJHOCHH B YMOBax BOEHHOTO
crany» Ne 2211-IX Binm 21.04.2022 poky [l], sikui MicTUTH icTOTHI
JIONIOBHEHHSI JI0 3eMEJILHOTO KOJIEKCY YKpaiHH, 00yMOBIICHI HEOOXIIHICTIO

1 Anarticle is published in the frames of the project IZSEZ0_ 212086/ 1 (U.03374) of SNSF
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CTIPOIIEHHA OKPEMHX TpOLEAyp INOAO IMepenadi 3eMENbHHX IUISHOK
JIepKaBHOI, KOMYHAJIbHOI BJIACHOCTI B OpEHIy; MOTPeOOI0 PO3MIilICHHS
MiATIPHEMCTB, SKi MAlOTh CTPATETiYHO BAKIIMBE 3HAYCHHS JUII €KOHOMIKH
JIepKaBH y OLIBIT Oe3NMeYHUX 30HaX; YTOYHEHHS OKPEMHUX IIPaB OpPEeHAAPIB Y
mepiox Aii  TPaBOBOTO  PEXHMY BOEHHOTO CTaHy, OCOOJHMBOCTI
(yHKIiOHYBaHHS Jlep:kaBHOTO 3eMENBHOTO KagacTpy Ta KOMIUIEKC 1HIITHX
icroTHUX moNoXeHb. KpuminambHuit komeke Ykpainu (mami — KKY) [2]
MICTUTD DSAJ KPUMIHAJIBHO-TIPABOBHX HOPM, SIKI MOXXHa BIIHECTH JIO
«CUCTEMW» KPUMIHAJIBHHUX IMIPaBOINOPYIIEHb (fali -Ki) y cdepl 3eMeNbHUX
BigHocuH. Cepen Hux, 3o0kpema: cr. 238 KKV «llpuxoByBanHs abo
MepeKpyUYyBaHHs BIIOMOCTEH NMPO €KOJIOTIYHHMH CTaH 4YM 3aXBOPIOBAHICThH
HacesieHHsD»; cT. 239 KKV «3abpyanenHs abo nicyBaHHs 3eMeliby; cT. 239-1
«He3akoHHe 3aBOJIOAIHHS TIPYHTOBHM HOKPHBOM (TIOBEPXHEBHM ILApOM)
3emenby; cT. 239-1 KKY «He3akoHHe 3aBOIOAIHHS 3eMIISIMA BOTHOTO (DOHIY
B 0coOmMBO BenuKHX po3mipax»; cT. 240 KKV «llopymeHHs mpaBun
OoXOpoHM abo BuKoOpucTaHHA Hagp»; cT. 253 KKV «llpoekryBaHHA un
eKCIUTyaTalrlisi crmopyn 0e3 CHCTeM 3axucTy HOBKULLI»; cr. 254 KKY
«besrocniogapceke BHKOPHCTaHHA 3eMenb». IIpoTe, um € med mepemik
BUUEPITHUM Ta aKTyaJlbHHM B YMOBaxX BOEHHOIO CTaHy B YKpaiHi, sKi
KpHTepil MOBUHHI OYTH B3STi 32 OCHOBY BH3HAu€HHs (haKTOPIB COIiaJIbHOT
00yMOBJIEHOCTI KPHMiHAJILHO-IIPABOBOT OXOPOHU 3€MENbHHUX BiTHOCHH, YH
HaJIeKUTh 10 HUX (akTop BifHM? BianoBigHe mnuTaHHs NOTPEOyeE
3’scyBaHHs. OUEBUIHUM € Te, 110 BIHCHKOBI /il BIUIMBAIOTh HA BU3HAYCHHS
HaNpsIMKIB KPUMIiHAJIBHO-TIPABOBOI IIOJITUKK JepkaBU. BiifHa crae
(hakTOpOM JOKOPIHHMX 3MiH IIHHICHHX Opi€HTaNii, IHCTUTYIIOHAIBHOI
CTPYKTYpH, OPMYBaHHS HOBHX MPIOPHUTETIB B CUCTEMI IIIHHOCTEH.
[MutaHHg KpUMiHAIEHO-TIPABOBOi OXOPOHH C(hepH 3eMENbHUX BiJIHOCHH,
colianbHOT 00yMOBIIEHOCTI KpHUMiHami3alil BiAMOBIAHUX MisiHb Bke OyIH
MpeZIMETOM IPYHTOBHHX JOCIHIIPKEHb BUCHHX HE JIWIIE HAa HalllOHAILHOMY,
ale ¥ Ha MDKHapoJHOMY piBHI. [CTOTHMH BHECOK Yy pO3pOOJIEHHS
NpoOJIEMAaTHKK ~ KPUMIHAJIBHO-TIPABOBOI  OXOPOHM  CQepH  3eMEeNbHHUX
BigHOCHH OyB 3pobnenuii P.O. MoB4YaHOM, SIKHil 3alpOIMOHYBAB B I[OMY
KOHTEKCTI aBTOPCHKY KOHIIETIII0 KPUMIHAJIbHO-IIPABOBOTO 3a0e3MedeHHs
oxoponu 3emenbHEX BigHocuH [3]. Vladislavs Vesperis mocmimpkyBaB
aKTyaJbHI MPOOJIeMHU arpapHoro puHKy 3emii y Jlarsilicbkoi PecryGuiku.
BueHunii xoHCTaTyBaB, IO CHUTyaIlisi Ha CITbCHKOTOCHONAPCHKUX YTiIASMX
YTBOPIOETHCST  (PAKTOPaMH PUHKY, OJHAK JIMIIE IX OKpeMa 4YacTHHa
Oe3mocepelHFO TMOB’sA3aHA 3 EKOHOMIYHOIO CHTYAIl€l0 B CLIBCBKOMY
TOCIIOJApCTBi 1 arpapHO0 TodiTukoro nepxasu [4]. Ha ¢oni BumHEHHS
3HAYHOI KIJIBKOCTI BOEHHUX 3JIOYMHIB Ta 3JIOYMHIB TPOTH OCHOB
HamioHambHOI Oe3mekn YKpaiHW, AOCHIIKEHHS KPUMiHAIBHO-TIPABOBOT
OXOpOHH cdepu 3eMeNbHHX BIIHOCHH Ta aJaNTallifHUX 3axoliB ix
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(YHKI[IOHYBaHHS B YMOBaxX IPaBOBOTO PEXHMMY BOEHHOTO CTaHy B YKpaiHi
HE TOBHHHI 3aJIMIIATHCS IO 32 yBAaror HAyKOBIIB. 3emMirsi Oyia i Oyzxe Tum
Ba)XXJIMBUM PECYPCOM JIEpKaBH, HalliOHAILHUM 0araTcTBOM, IO BiAMOBITHO
1o c1. 13 Korcrutymii Ykpainu € 00’ €KTOM IpaBa BIACHOCTI YKpaiHCHKOTO
Hapony [5]. B ymoBax BifiHM Ll BJIacHICTh HE MOBUHHA OYyTH 3HHMIIEHa abo
BTpayeHa, 3€MENbHO-TIPABOBI BiTHOCHHHM, SKi HaOyJIH HOBOTO 3MiCTy IX
PO3BUTKY Y 3B’S3Ky i3 peainizauicio 3emenbHOI pedopmu, MoTpeOyroTh
HaJIe)KHOT OXOPOHH JJIs HOJAJIBIIIOT iCTIIBOEHHOI peadimiTarii puHKy 3eMelb
CLIBCHKOTOCIIOIAPCHKOT'0 MTPU3HAUCHHS B YKpaTHi.

Opnepxannii YkpaiHoto cratyc kagguaata 10 €C 23 gepBas 2022 poxy
3yMOBHB HEOOXiJHICTb BUKOHAHHS PsIIy ICTOTHUX YMOB, SIKI Y NEpPCIIEKTHBI
CIPUATUMYTH OBHOIIHHIHN €BpoiHTerparii aep>xasu [6]. 3 2007 pomi y €C
6yno 3anpoBamkeno the Instrument for Pre-accession Assistance (IPA) —
nepenaBctynauil iHcTpyMeHT [7]. IPA € 3acobom, 3a momomororo sikoro €C
HaJla€ TEXHIYHy, a TakoXX (IHAHCOBY IONOMOTY JiepKaBaM-KaHAWAATaM.
3okpema, ans YKpaiHM BiANOBigHA [omomMora Oyzne HagaHa B paMKax
nporpamu the Instrument For Pre-Accession Assistance For Rural
Development (mami — IPARD) [8]. BimmoBimna mporpama mis YKpainu
OXOIUTIOE ~ NUTaHHS PO3BUTKY CUILCBKUX TEPUTOPIH Ta  CTaJoOro
CUIBCHKOTOCTIONAPCHKOTO CEKTOPA, @ TAKOXK Y3TOKCHHS arpapHoOl MOJITHKH
VYxpainu Ta €C.

AHani3 KpUMiHaJIbHO-TIPABOBHX JOCTIDKEHb, a TaKOX OKPEMHX
KpuMiHaibHO-TIpaBoBUX HOpM umHHOro KK VYkpainum Bkasye Ha Te, 110
3alpONIOHOBAHI BHM3HAYEHHSA, a TaKOX CHCTEMAaTH3allil KpHUMiHAJIBHHUX
NpaBoIOpyIIeHb y cdepi 3eMeNbHUX BITHOCHH HE  OXOIUIIOBAJIU
0COOJIUBOCTEH POOBOr0 00’ €KTY BIAMOBIIHUX JisIHb, IX ICTOTHUX O3HAK, SIKI
01 103BOJISUTM BHOKPEMUTH IIi HiSHHS B OKPEMY CHCTEMY 3 MaKCHMAaJbHO
TOYHOIO TX Kiacudikaiiero. OxpiM LBOr0 aKTyaJibHI CTATHCTHYHI
TIOKa3HUKHM OJEpXaHi B yMOBAaX BOEHHOTO CTaHy CBig4aTh NpO 3HAYHE
3pOCTaHHs KPUMIHAIBHUX MPaBOIOPYIIEHb Yy cepi 3eMelbHUX BiTHOCHH,
IOB’s3aHUX 13 3a0pyAHEHHSIM TIPYHTIB. 3a OQIifHIMH JaHUMHU
MinicTepcTBa 3aXUCTY JOBKI/UISA Ta IPUPOIHUX peCypciB YKpaiHu, 3a mepio
3 24.02.2022 mo 07.05.2023 poky Oe3mocepeqHBOrO IIOAO IPYHTIB
3aikcoBaHo 60 3BepHEHb, sIKI B IIJIOMY MIiATBEPKYIOTh CYCHIJIBHO
HeOe3IeYHi HACHiIKU 3a0pyAHEHHs 3eMelb Yepe3 PO3JIHB HAPTONPOIYKTIB
(31 4867), a Takok po3UB OTPYHHUX pedoBuH (2000 M%), MO CIPUIHHMIO
Jepxasi 30uTKiB Ha cymy 19 068 mutH rpH. [9]. 3a naHUMU €MHOTO 3BiTY PO
KII TT0 AeprkaBi 3a ciueHb-rpyaeHs 2022 poky jure 3a cT. 239 KKY ogimiitao
o6ikoBano 139 xn?. BinnosijgHi nokasHukM 3a ciueHb-KBiTeHs 2023 poky

2 €aunwit 3BIT PO KpPUMiHANBHI TIPABONOPYIIEHHS MO AepyaBi 3a rpyaens 2022p. URL:
https://www.gp.gov.ua/ua/ posts/ pro-zareyestrovani-kriminalni-pravoporushennya-ta-rezultati-
yih-dosudovogo-rozsliduvannya-2
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MicTaTh iH(opManito mono 107 odiuiiino o6mikoBaHKMX KII°, IO CBiIYHTH

PO TEHACHIIIIO 10 3POCTAHHS IMX AiSHB y MEpPioj Iil IPaBOBOTO PEXKHUMY
BOEHHOTO CTaHy y JepxaBi. O4EeBHUAHO, 10 CHUCTEMHE JOCHIPKEHHS KII Yy
cdepi 3eMeNpHUX BIIHOCHH ITOBHHHE OXOIUTIOBATH OINBIN JeTayli3oBaHI
MOKa3HUKH OKPEMO 0 BCi CHCTEMi BIANOBITHMX [isiHb. BBaskaemo, 1o
BOEHHUHI CTaH JepkaBU € cHenu(pivHrM  (GakTopoM  COIiajbHOI
00yMOBJIEHOCTI KpUMiHai3allii isiHb. 30KpeMa, o e cBix4aTh 3MiHN y KK
VYxkpaiam y mepiog 3 24.02.2022 mo 07.04.2023. Ilpore, mnuTaHHS
KpUMiHaJi3alii CTOCyBaJlMcs HacaMmIepe] 3JI0YMHIB TNPOTH  OCHOB
HAIllOHATFHOI O€3MeKH Jep>KaBW, KII IPOTH BIACHOCTI, a TAaKOX AESIKUX
IHIIUX JisHb, y XOAHOMY pa3i He OXOIUIIOIOYM KII, TIOB’5I3aHi i3 3aXHCTOM
cdepr 3eMeNnbHUX BiTHOCHH. 30KpeMa, KpHMiHANi3amis MOCHIMIACS 00
3MICTy OUCHO3UIlii Ta caHkiii cratei ct. 111, cr. 113 KKV, a Ttakox
OKpeMHUX KPHMiHANBHUX MPaBOIOpPYIIEHs MPOTH BiracHocTi (ct. 185, 186,
187, 189, 191 KKY). Bpaxkaemo, 1o B yMOBax [il NPaBOBOI'O PEKHMY
BOEHHOTO CTaHY IIJIKOM CBO€YAaCHO JONOBHUTH CTATTIO cT. 239 KK Vkpainu
4. 3 Takoro 3MICTy: «JisHHS, nepeabaueni 4. 1 Ta 2 1iei craTTi BUYNHEHI B
yMOBax BOEHHOTO CTaHy», Ta Mepen0ayuTH 3a HHUX CaHKIi, IO €
CHIBPO3MIPHOIO TSXKKOCTI BUNHEHOT'O JTISTHHS.
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Croromui Bce Oumpmoro 3HaueHHs HaOyBarmOTh  3aCTOCYBaHHS
KpUMiHaJbHO-NIPABOBUX 3aXO/iB BIUIMBY Ha 0coOy, sIKi He MOB’s3aHi 3
no36aBieHHsAM Boui. [3 mpuitastTsim 3akony Ykpainu «IIpo mpobariro» [1],
y NpaBoOBOMY I0J1i YKpaiHu 3’siBUJIach HMU3Ka HOBOBBEJICHb, 1110 TOPKHYJIUCH
IHCTHTYTy 3BUTBHEHHS OCOOHM BiJ MOKapaHHs 3 BumpoOyBaHHAM. CT. 75
Kpuminansaoro kogekcy Yipainu (zani — KK Vkpainm) mictuts Buaepnauit
Tiepestik BUJIIB MIOKapaHb, y pa3i MPU3HAUYEHHS STKUX MOXKIIMBE 3aCTOCYBaHHS
nasoi (opmMu pearizamii KpUMiHaJIbHOI BigmoBigameHOCTI. JlOCHTH HYacTo
3BUIBHEHHS  BiJA ~ KPUMIHQJBHOTO  IIOKapaHHS 3  BHUIPOOYBaHHAM
3aCTOCOBYETHCS 10 0¢i0, 3aCyDKEHUX JI0 M030aBiIeHHs BoJIi. BigmoBigHo 10
4. 3 c1. 76 KK VYkpainu, Ha oci0, 3BiIbHEHNX BiJ BifOyBaHHs MOKapaHHS 3
BHITPOOYBaHHAM, CyJ MOKE JOIJATKOBO ITOKJIACTH MeBHI 000B’s3ku. Cepen
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HHUX BUKOHYBAaTH 3aX0/H, repeabayeni nmpodamniiHoo nporpamoto (1. 4 4. 3
ct. 76 KK Ykpainn).

V 3B’513Ky 3 UM HaOyBa€ aKTyaJIbHOCTI 3’sICyBaHHS MOHSTTS Ta 3HAYCHHS
npooariitHoi mporpamu.

[IpoGamiiina mporpama — ILe cUCTeMa 3aHTh, SKi IPOBOAATHCA 32
BU3HAUYCHWM TpadikoM 1 MaOTh Ha MeTi KOPEKII0 IOBEIiHKH, SKa
CYNepeuuTh MpPUHHATHM Yy CYCHUJIBCTBI (TpoMaji) HOpMam, a TaKoxX
(opMyBaHHS COIIAIFHO CHOPUATIMBUX 3MiH ocobuctocTi. [IpoGamitina
nporpamMa INpHU3HAYaE€ThCS 3a DIlIEHHAM Cyay o0coOi, 3BUIBHEHIH BiA
BinOyBaHHA TIOKapaHHS 3 BHIIPOOYBaHHAM, Ta Iiependadae KOMIUICKC
3aXO0/iB, CIIPSIMOBAHUX Ha KOPEKIIIO COLiabHOT MOBEiHKH a0o0 ii okpeMux
MpOsBiB, (OPMyBaHHS COIIAIFHO CHPHUATIMBAX 3MiH OCOOHCTOCTI, SIKi
MOKITHBO 00’ €KTHBHO mepeBipuTH (cT. 2 3akoHy Ykpainu «I1po npobariito»).
IIpoext mpoOariitHoi mporpaMr TOBHHEH MICTHTH 3aBIHaHHA, (QYHKIIIi,
O3HaKM 1IIJIbOBOI IPYIH, Ha Ky CIIPIMOBaHa Taka Iporpama, iHpopMariio
PO HABUYKKA Ta 3HAHHA, SKHX MOXe HalOyTh cy0’ekT mpolarii 3a
pe3yJbTaTaMy MPOXO/PKEHHS 3a3HaUeHOT IpOrpaMHu, PecypcH, HeoOXiaH1 11
ii peami3armii, 3MicT 3aXOiB, a TAKOX MOPSIOK MPOXOMKCHHS TpoOariitHol
MPOTPaMH 1 OLIIHKU pe3yJIbTaTiB NPOXOKEeHHS [2].

BinmoBimaumu Haka3zamu MiHicTepcTBa IOCTHIIT YKpaiHU 3aTBEPHKECHO
YOTHPH NpoOaIliiiHi MporpamMu s TOBHOJITHIX 1 YOTHPH JJIs1 HETIOBHOIITHIX
cy0’€eKTiB mpooarii: «3miHa MIPOKPUMiHATBHOTO MUCIICHHS»,
«[lomepemKeHHsT B)XMBAaHHS TICMXOAKTHMBHUX pedoBHH»; «[lomomanus
arpecuBHOi NOBeAiHKN», «DOpMyBaHHS JKHTTEBHX HaBUYOK». [Iporpamm
BPaxOBYIOTh BIKOBI Ta ICHXOJIOTIUHI 0COOMMBOCTI cy0’ekTiB mpobarii, a
TOMY PI3HSTBCS KIIBKICTIO 1 TPUBAJICTIO 3aHATh, 3MICTOM BIIPaB Ta 3aBJIaHb.
3anexHO BiJ BUAY MPOTpaMH KUTBKICTh 3aHSATh MOXKE CTaHOBUTH Bif 10 1o
13, He pige 1 pa3y Ha THXXIEHB B IpyIi a00 1HIAMBIAYaJIbHO.

Juis xoopauHaii 3aXoiB, mependadeHnx mpoOaIiifHo IporpaMoro, B
YIIOBHOB&XCHOMY OpTraHi npoOaiii NMpU3HAYaEThCS KypaTop — IMpalliBHHK,
SAKAH TIPOWIIOB creniasbHe HaB4yaHHSA. Kyparop IpOBOAWMTH 3aHATTS
ocobucro abo 3aiy4ae iHIIMX crenianictiB. PazoM 3 3acyKeHHM KypaTop
ckianae rpadik BiBiTyBaHb 3aHATH. [IpoITycK 3aHATH 0€3 TOBAKHUX MPUIUH
YBaXKAETHCS TOPYIICHHSM TMOPSAKY IPOXO/PKEHHS MNpOrpaMH 1 MOXe
MPU3BECTH JIO0 CKACyBaHHA 3BUILHCHHSA BiJl BiAOyBaHHS IIOKapaHHA 3
BUIIPOOYBaHHAM.

O00B’5130K ITPOXO/PKEHHS MPOOaIiifHOT NporpamMu MOKIaaae Ha cy0’ekra
npobarii cyn. Binm Mae OyTH BHKOHAaHO 1O 3aBEpPIICHHS TEPMiHY
nepeOyBaHHs 3aCyKCHOTO Ha Tpo0arrii. 3axo/¥ i3 BHKOHaHHS poOaIiitHol
mporpaMH BimoOpakeHi y BiamoBimHOMY rpadiky Ta Y3TOKYIOTBCS i3
3aX0/IaMH 1H¥UBIIyaIbHOTO IUIaHy POOOTH i3 3aCyIKEHUM.

Peamizariss mpobarniiiHoi mporpamu mepeadadae neBHi eramu. [leprmm
eTanoM € cKiIagaHHs rpadiky peamizanii npoOGamiiiHoi mporpamu. Ha
JIPyTOMY eTami KypaTop CIiKy€ 3a BUKOHAHHIM 3aXOJliB, HependadeHmnx
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npoOauiliHol0 nporpamoro. Ha Tperbomy erami BinOyBaeThcsi OLHKA
pe3ynpTaTiB  MPOXOKEHHS mpobdariiinoi mnporpamu. Ha dwerBepromy
3aKJIIOYHOMY €Talll KypaTop 34iHCHIOE MiATOTOBKY BUCHOBKY ITPO BUKOHAHHS
3ax0IiB, ependadeHnx mpoOariifHo IporpaMoro i epeaae Horo cyay.

Cy0’ext npobauii 3000B’s3aHHII BHKOHYBAaTH 3aXOIH, INepeadayeHi
MpoOalIiiiHOI0 TpoTrpaMoro, 0 SKUX HajekaTh |) BiABiTyBaHHS 3aHATH
BIAMOBINHO 10 rpadiky; 2) HEJOMyIIEHHS MiJ 4Yac 3aHATh BYMHKIB, IO
00pakaroTh JIOACHKY TiAHICTH i TPOMAICBKY MOpAab, IOTPO3, HACHIHCTBA,
BiZIBIlyBaHHS 3aHSITh 3 O3HAKaM{ QJKOTOJBHOTO Ta HAPKOTHYHOTO
CIT’SIHIHHS, Ta IHIIMX BYUHKIB, 0 YHEMOJINBIIOIOTH IIPOBEICHHS 3aX0/IiB,
nepen0ayeHnx NpoOaliifHOI0 NporpaMoro; 3) BHUKOHAHHS 3aBAaHb, MIO
HAIAIOTBCS KypaTopoM Iporpamu abo iHIMMMH (axiBIFIMH, SKi MOXYTh
3aJydaTucsl A0 peanmizaiii mnpoOauiiHMX TmporpaM, y pamKax 3aXoliB,
nependaveHnX MpoOaIiitHoI0 IporpaMoro.

OCHOBHUM 3aBAaHHAM MPOOAIIHOT IPOrpaMu € 3MiHA MOBEIIHKHA 0COOH
4yepe3 YCBINOMIICHHS HEI0 MpoOieMu, 30UMBIICHHS ii BMOTHBOBAHOCTI 10
3MiH, PO3BUTOK 00I3HAHOCTI Ta BIANOBIAHMX HaBUYOK. Cilij] BiJ3HAYHUTH, 1110
npoOaniifHa mporpaMa Biirpa€ BaKJIHMBY POJIb IPH TOCATHEHHS OCHOBHOT
METH MOKAapaHHS — BUIPABJICHHS 3aCYXKCHOT0. 3a JOMOMOTO0 MPo0aItiiiHo1
nporpaMy Moxe OyTH 3MIHEHO JKUTTS 3aCyIDKCHOTO Ha Kpalle, SIKIIO BiH He
JIMIIE BifBiJAe BCl 3aHATTA, nepenbaueHi rpadikoMm, He MOpYIIyBaTUME
BUMOTH 1 TPaBHJIa, a i BUABIATUME BlIacHe Oa’kaHHs 3MIHUTHCHL.

Jlireparypa:
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OnmHuM i3 HaWBaXJIMBIMIMX MpaB JIIOAWHU € TIPaBO HAa OTPUMAHHA
MPaBIUBOI Ta JOCTOBiIpHOI iHQopMartii. [HhopmarriitHa Oe3reka € CKIaJ0BOIO
HaIlloHaILHOT Oe3neku Ykpaiuu. Tomy came B po3zin | OcobmuBor0 YacTHHA
Kpuminansaoro koxekcy Yipaiam (mami KK Vkpainwm) «3mounmHu mpotu
HalliOHAIBHOT Oe3rneku YKpaiHu», B mepuly 4epry, Oyjau BHeCeHi 3MiHU i
Oynu KpUMiHATi30BaHI MHisHHA, SKi HaOyBarOThb OCOOJMBOI CyCIHiIBHOT
HeOe3IeKH caMme ITiji 4ac BOEHHOT'O CTaHy.

3pa3y micims MOYaTKy arpecuBHOi BiifHH p¢ mpoTé YKpaiHu, micis
npuiAHATTS 3akoHy YKpaitu «IIpo BBeJCHHS BOEHHOTO CTaHy B YKpaini» [1]
KK VYkpaian OyB HONMOBHEHHWI CTAaTTSAMH, Yy SIKUX Oylla BCTaHOBIICHA
KpUMiHaJbHA BIANOBIJAJIbHICTh 32 CYCHUIBHO HeOe3NeyHi KpUMiHaNbHI
NPaBONOPYILICHHS, IKi OCSTaloTh Ha iH(opManiiiHy Oe3neky.

IIutanHa HamioHampHOI Oe3mekd YKpaiHM BperysiboBaHi y 3akKoHi
Vkpaian «[Ipo HamioHaneHy Oesmeky VYkpainm» Bin 21.06.2018 p.
Ne 2469-VIII [2].

Cijg BiAMITHTH, IO IHOHSITTS «HAI[lOHAIbLHA Oe3leKa» € HaA3BUYaiiHO
IIUPOKUM 3a 3MicTOM. J[o HOro CKJIaIoBUX CIIiJl BITHECTH 1 TaKUi (PeHOMEH
aK iHpopMmaiiiHa Oe3nexa.

B mepmi nHi BiMHM 3aKOHOJABUM OpraH NPHUHHAB HHU3KY 3aKOHIB,
CTpsIMOBAaHMX Ha 3axucT iH(opmaniitHoi O6e3nexn. OKpeMi MOJI0KEHHS IUX
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HOPMaTHBHUX aKTiB 3rojoM Oynu 3akpimieni B KK Ykpainu sik kpuminansHi
MIPaBONOPYIICHHS.

KpuMmiHanbHa BiANOBIJANBbHICTH 32 CYCHNUIBHO HeOe3nmeuHi IisHHA i3
iH(pOpMaIi€ero 3aJeKUTh He JIUIIE Bif ii 3MiCTy, aje i BiJ yacy Ta Bif CIioco0iB
11 pO3HOBCIOKEHHS.

Hamprknazg, 1o KpuMiHAJMBHUX TPABOIOPYIIECHb Y cdepi KomabopariiHoi
JisUTBHOCTI, TIOB’S13aHOT 13 KpUMIHAIBHO KapaHUMH JiSTHHSAMH y 1HQOpMamiitHii
cdepi crin BiAHECTH KPUMIHAJIBHI MPOCTYTIKH i 3JI0YHHM, BiAMOBIIATBHICTE 32
siki epenoaveHa y 4.4. 1, 3, 6 ct. 111-1 KK Ykpainu [3].

V4. 1cr. 111-1 KK Ykpainn «Komaboparmiiina misimpHICTE» epeadadeHa
KpUMiHaJIbHA BiJIIOBIIANBHICTh 32 KPUMIHAIBHUN MPOCTYIIOK, SIKMH MOJISITAE
Yy HE3aKOHHUX MisX i3 iH(popMari€ro, sika, MO-CyTi, CIOTBOPIOE YSABY ITIPO
peasnbHe craHOBULIE Y Aepxkasi. LI indopmaris Mae 3MicT, sikuit mossirae y
3allepeueHH] TPOMAIHWHOM YKpaiHM TakKMX OYEBHIHUX (AKTIB, sK
3nilficHeHHs1 30poitHOi arpecii mpotu YkpaiHu, myOmiyHi 3aKIMKH JI0
MATPUMAaHHS pIlIeHb il JepaBH-arpecopa, 30poifHuX (opMmyBaHb,
okynauiiiHoi anminictpanii. Okpim TOro, LS iHpOpMalis Mae ¢Gopmy
3aKJMKIB /O CIIBIpami i3 JepikaBoro-arpecopoM Ta 1i 30podHHMH
(opMyBaHHIMH, 10 HEBU3HAHHS NOIINUPEHHS CYBEPEHITETY Ha THMYacOBO
OKymnoBaHi Teputopii Ykpainu. OG0B’ SI3KOBOI0 03HAKOIO PO3IIOBCIOIKCHHS
TaKkoi indopmariii € 11 myOmiuHuiA Xapaktep. I xo4a 1151 03HaKa Ma€ OIIHOYHUN
XapakTep Mif IMyOJIiTHUM CIOCOOOM TPaTUIIHHO PO3YMI€ThCS IOIIHPEHHS
Takoi iHdopMaIlii cepes HeBU3HAUYEHOTO KoJia oci0, y [TpumiTii 1o cr. 111-1
KK VYkpaian 10o1aTkoBo BKa3aHO, IO MOUIMPEHHS BBAXKAETHCS MyOIIYHNM,
SIKIIIO BOHO Bi/I0YBA€ThCS uepe3 MEpeki IHTEPHET YU 32 JJOMOMOIOI0 IHIIKX
3ac00iB MacoBoi iH(popMarrii.

BbezymMoBHO, BUMHEHHS pO3IIOBCIOPKEHHS TAKOTO BUAY iH(pOpMAIii Ta me
1y BOEHHHMH 4ac Ma€ TATTH KPUMIHAIBHY BiANOBIAAJIbHICTh, HE TUBISYUCH
Ha Te, IO CKJIaJ IbOTO KPHUMIHAJIBHOTO MPOCTYNKY HOCHTH (hopManbHUiA
xapakrep. Po3mnoBcropkeHHs Takoro poy iHdopmMaii y ¢popmi 3anepedeHs i
3aKJIMKiB HETATUBHO BIUIMBA€E Ha (OPMYBAHHS Yy IESKUX TPOMaJISH HEIOBIpH
JI0 TIO3UIIIT Iep KaBH y 1ii BiliHI, MOYKe CIIOHYKaTH 0CO0Y J10 BYMHEHHS O1JIbII
TSOKKHX 3J70YMHIB, HANPUKIAA, 10 AEp’KaBHOI 3pajy, 10 MOCOOHMIITBA
JieprKaBi-arpecopy, 10 yXWICHHs Bij MOOLIi3amii Ta 1HIIHX.

BinmoBiganeHICTB 32 pO3MOBCIOKEHHS iHPOPMAIii PUOIU3HO TAKOTO K
3MicTy nependadena y 4. 3 cr. 111-1 KK Ykpainu. Ane 000B’s13k0By 03HaKy
y IOpUAMYHOMY CKJIJi 3JI0YMHY, mepenbadenomy y 4. 3 cr. 111-1 KK
Ykpainu Bifiirpae Taka 03HaKa K MicIle BUNHEHHS 3I0UHHY.

B nmucnosumii mi€i wacTmHU mependavyeHa BiNMOBINANBHICTh 3a Taki
TUSTHHSL K 3MIMCHEHHS TPOMaJsSHUHOM YKpaiHM MpomaraHiu y 3akiagax
OCBITH HE3aJIEeXHO Bl THMIB 1 (OPM BIACHOCTI 3 METOIO CIIPHUSHHSI
3MiACHEHHIO 30poifHoi arpecii mnpoTH VYKpaiHW, BCTaHOBJICHHIO Ta
YTBEP/DKCHHIO THUMYAacoBOi OKymamii dYacTuHM TepuTopii VYKpaiHu,
YHUKHEHHS  BiANOBiJAILHOCTI 3a 3MIMCHEHHS JepiKaBOIO-arpecopom
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30poiiHOi arpecii mpotu YkpaiHM, a TakoX Aii rpoMaasH YKpaiHu,
CIpsSIMOBaHI Ha BIIPOBAKEHHSI CTAHJIAPTIB OCBITH JIepKaBU-arpecopa.

Tax six st crartst po3raioBana B po3aiii | Ocobmisoi yactuan KK Ykpainu,
TO BCl KpHMiHAJIBHI IPAaBONOPYIICHHS, FOPHINYHI CKIIAH SKUX PO3TAIIOBaHI y
HBOMY CHpPSMOBaHI Ha HAaHECEHHs ILIKOJIM TaKOMY PpOJOBOMY OO0’€KTY K
HalioHaJbHa Oe3meka VYkpaiHu. besmocepenniM — 00’€KTOM  37I0YHHY,
IOPUINYHAN CKJIAJ SIKOTO mepenbdaucHuit y mucnosumii 4. 3 cr. 111-1 KK
VYkpainu € iHpopmarriitHa 6e3mneka y cdepi OCBITHBOI TisTTBHOCTI.

37104MH BYNHIOETHCS IIUISIXOM aKTUBHUX JIiil. OO’ €KTHBHY CTOPOHY I[LOT'O
IOPUANYHOTO CKIagy 3JIOUMHY CKIAJaloThesA Taki il SAK. mpomaraHaa y
3aKJIaJax OCBITH HE3aJeXHO BiJ| TUIIB i ()OPM BIACHOCTI Ta [ii, CIPsIMOBaHi
Ha BIIPOBAKEHHS CTAHIAPTIB OCBITH AepiKaBU-arpecopa y 3aKiaiaX OCBITH.

[ToHsATTS mpomaraHayd pOCICHKOTO HALUMCTCHKOTO — TOTAIITAPHOTO
pexxuMy 30poifHOiI arpecii AK Jep)KaBHU-TEPOPHCTa MIPOTH YKpaiHH
po3kpuBaeThes y 3akoHi Ykpainu «IIpo 3a60poHy nponaranay pociichbKoro
HAIIICTCHKOTO TOTANITAPHOTO PEXUMY, 30poifHOI arpecii pd sk mepxaBu
TEPOPUCTA MPOTH YKpaiHU, CHMBOIKH BOEHHOTO BTOPTHEHHS POCIHICHKOTO
HAICTCHKOTO TOTANITAPHOTO peXuMy B YKpaiHi» Bim 22 TpaBusa 2022 p.
Ne 2265-1X [4].

AHamni30BaHUH CKJIaJ 3JI0YHMHY 32 CBOEI0 MOOYZOBOIO € (OPMAIbHHH,
TOMY HaCJliIKW 1 TNPUYMHOBUI 3B’SI30K HE pO3MJINAIOTECS SIK HOTO
000B’SI3KOB1 EIEMEHTH.

HaromicTp, Miclle BYMHEHHS 3JI0YMHY B I[bOMY HOPHUIUYHOMY CKJIaJi
BiZirpae poiib 00OB’S3KOBOI O3HAKH, a/DKE MPO I € MpsMa BKa3iBKa y
qucnosunii 4. 3 cr. 111-1 KK Vkpaiuu — «y 3akiagax oCBiTHY.

Jlo 3akmaniB OCBITH BIIHOCSTHCS FOPHIMYHI OCOOM ITyOJIIYHOTO YU
NPUBATHOTO IIpaBa, OCHOBHMM BHJIOM JISUIGHOCTI SKHX € OCBITSHCHKA
JUsUTbHICTh. Yac BUMHEHHS 3JI0YMHY TAaKOX Y LIbOMY BHUIIQJKy BHCTYHAE SIK
000B’sI3K0Ba O3HAaKa — BOEHHMH 4ac ab0 yac HaJ3BHYAaHOTO CTaHy, SKi
HarpsMy 3yMOBIIEHI 30pOiHOI0 arpecieto pd B YKpaiHi.

AHani30BaHUH 3JI0YMH BYMHIOETHCS JIHIIE i3 psMuM ymuciaoMm. Ocoba
YCBIJIOMIIIOE, 110 HAa YKpaiHy 3/iiiCHUIIa BOEHHY arpecito pd, sika HAHOCUTh
peanpHy IIKOAY HAI[IOHANBHIA Oe3Meri i CyBepeHIiTeTy Hamioi JepiKaBH.
Ocoba mepenbauae, mo 11 [il, a came mpomaraHjia cepei MIKOJSIPIB Ta
CTY/ICHTIB HE CIIpHs€ iIXHbOMY BHUXOBAaHHIO y MaTPIOTUYHOMY Ayci, MOXe
CTaTH MiJCTaBoK (OPMYBAHHS Y HHX XHOHOI'O Bpa)KEHHs IpO Te, IO
BiOyBaeThcsl B YKpaiHi, PO Ty IMIKOJY, SKy HAHOCHTb HAIUCTCHKHUH
TOTaJITapHUN pexuM iHTepecaMm Ykpainu. Ocoba Oakae BUMHIOBATH caMe
Taxi [ii a00 JOCATTH NEBHOTO HACIIJIKY, X04a HACIIZIOK HE € 000B’SI3KOBOIO
03HAKOI0 y [[bOMY IOPUIUYHOMY CKIIaJli 3II0YHHY.

1o cTocyeTbest MOTHBY 1 METH, CITifl BKa3aTH Take. MeTa € 000B’13K0BOIO
03HaKOI0 Yy I[bOMY IOPHIMYHOMY CKIaJi 37104MHy. BoHa mpsiMo BkaszaHa y
qucrio3utii 4. 3 cr. 111-1 KK Vkpainu — «3 METOI0 CIIpHUSHHS 31iHCHEHHIO
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30poiiHOi arpecii npoTu YKpaiHu, BCTAHOBJICHHS Ta YTBOPEHHS TUMYaCOBUI
OKYTIAITi1».

MotuB, 0€3yMOBHO, Ma€ MicCIie, OCOOJIMBO B YMUCHHUX 3JIOYMHAX, ajic B
aHATI30BAaHOMY IOPHUAWYHOMY CKIaAi 3JI0YWHY BIH Bifirpae pojb
(axkynbTaTuBHOI O3HaKM. MoOTHB Moxke OyTn OyIb-SKHH, KOPUCIUBHH,
OakaHHS HAJaTH JIOTIOMOTY JIepiKaBi JepiKaBi-arpecopy, 0cOOMCTHI TOIIO,
aJie Ha KBaJi(hiKaIlito BiH HE BIUIUBAE.

Jo xomabopanifiHoi misuteHOCTI y iHpOpMariiiHii cdepi ciin BigHeCTH
3JI04MH, 32 SKUH BCTaHOBJIEHa BigmoBijampHicTh y 4. 6 cr. 111-1 KK
Vkpaian. lleWd 37m0YMH mMmonsArae y oOprasi3amii Ta TPOBENCHHI 3aXOIiB
MOJITUYHOTO ~ XapakTepy, 3HilicHeHHs iHdopmaniiHOl HisUIBHOCTI Yy
criBmpari 3 aep:kaBoro-arpecopom Tomo. Te, Mo me 37104nH came B chepi
iH(hOpMAIHOT JisSTBHOCTI CBIMYUTH TEKCT 4. 2 1 4. 4 mpumiTku a0 cT. 111-1
KK Vkpainy, y sSKuX BKa3zaHO, IO IiJ 3aXOAaMH MOJITHIHOTO XapakTepy
po3yMitoThes 3’311, 300pH, MITHHTH, IOXO/IH, IEeMOHCTpalii, KoH(pepeHuii,
KPYTJIi CTOJIH TOIIO, TOOTO 3aX0/IH, SIKi MAIOTh Ha METi 0OMiH iHpOpMAIIi€TO.
Takox y IpUMITII BKa3aHo, IO i 3aiiiCHeHHM 1H(opMaNiHHOT AisITbHOCTI
PO3yMi€ThbCsl CTBOPEHHS, 30MpaHHs, O/lepKaHHs, 30epiraHHs, BUKOPHCTaHHS
Ta MOUIMPEHHs BiANoBigHOI iHpopMauii, To6TO iHpOpMaIlii, sika HOCHTh
aHTUYKPaiHCHKHUH XapakTep.

Lleii 3m04MH BBaXKAETHCS OCOOIMBO TSXKKHM, aJKE SIK OCHOBHE 32 HHOTO
nepenbavyeHe TOKapaHHSA Yy BHII TO30aBICHHS BOJNI BiJ IECATH MO
JIBAHAISITH POKIB.

TakuM YHMHOM, € TIJICTaBH BBAXATH KpI/IMlHaJ'ILHl TMPABOTOPYIICHHS Y
coepi iHpopmanil komabopaiiiiHOIO JiSJIBHICTIO 3a HAsBHOCTI ITiJCTaB,
BkazaHux y KK Ykpainu.
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https://zakon.rada.gov.ua/laws/show/2108-20#n12

4. [Ipo  3abopoHy  mpomaraHaM  POCIHCHKOrO  HAIMCTCHKOTO
TOTAJITAPHOTO PeXHUMY, 30pOitHOT arpecii pd sk AepkaBU TEPOPHCTa MPOTH
VYkpaiHu, CUMBOJIIKH BOEHHOTO BTOPTHEHHS POCIHCHKOTO HAIMCTCHKOTO
TOTAJITAPHOTO pexxuMy B YKpaiHi: 3akoH Ykpainu Bixg 22 tpaBaa 2022 p.
Ne 2265-1X. URL: https://zakon.rada.gov.ua/laws/show/2265-20#Text
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KpumiHajipHUM 3aKOHOAABCTBOM YKpaiHH, a came y Aucro3umii 4. 1
cT. 408 KK Ykpainu [1], TiiyMauuTCs MOHATTS I€3€PTUPCTBO — CAMOBLIBHE
3aJIMIICHHS BIHCHKOBOI 4aCTHHH a00 Miclsl CITyKOH 3 METOIO YXUIIUTHUCS BiJ|
BIICHKOBOI CITY’KOM, a TAaKOXK He3’ SIBIICHHS 3 Ti€I0 CAMOIO METOI0 Ha CITyKOY
y pa3i Npu3HA4YCHHS, TEpEBEACHHS, 3 BIAPAMKCHHS, BiIIycTKH abo 3
JIKYBaJBHOTO 3aKiIaay. Y 4. 4 3a3HAYCHOI CTATTI BCTAHOBJICHA KPUMiHAIbHA
BIANOBIJAJIbHICTD 32 BUNHEHHS /IE3€PTHPCTBA B YMOBaX BOEHHOT'O CTaHy abo
B 00#OBiH 00CTaHOBII. AHaNI3YI0UH 00’ €KTHBHY CTOPOHY IHOTO 3JIOYHHY,
JIOXOZIMMO BHUCHOBKY, IO IIEHTPaJbHUM O00’€KTOM € IOpYIICHHS
BCTAHOBJICHOTO TMOPSIKY HECEHHS BIHCHKOBOI Cyk0m y 30poiiHux Cumax
Vkpainu, skuii BcraHoBieHuid y Ilomoxenni «IIpo mpoxomkeHHS
rpomMaasHaMH YKpaiHU BificbKOBOi ciayxk0u y 30poitHnx Cuimax YKpaiHu,
sKe 3aTBep/ukeHe YkazoM [Ipesnnenta Ykpainn Bin 10 rpymas 2008 poky
Ne 1153/2008 [2]. ¥ cr. cT. 16, 65 OcHOBHOTO 3aKOHY YKpaiHU 3aKpilIeHAN
KOHCTUTYIIHUIA  OOOB’S30K  BIMICEKOBOCIYXOOBIISI  IIOJO  3aXHCTY
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cyBepeHiTeTy 1 TepuTopianbHOi mimicHocTi Ykpainum. Okpemo ciifj
3ayBAXWTH, IO LEH 310YMH TPagUMifHO BBAXKAETHCS TPUBAKOUUM 1
(haKTUYHO TTOYMHAETHCS 3 MOMEHTY CaMOBUIBHOTO 3JIMILEHHS BiHCHKOBOT
gacTHHH abo Micms ciayxOu abo He3 dBIeHHA Ha CIyk0y. MoMeHT
3aKiH4YEHHS KPUMIHAJIBHOTO KapaHOoTo AisHHsI, TIepe0aueHoro y JUCHO3UIT
4. 4 cr. 408 KK VYkpainu, 4iTKO HEe BU3HAYAETHCA, alKe TPUBAIICTh HE Ma€
3HAYEHHS IS 3aKIHYEHOTO CKJIA/ly 3JI0YHMHY 1 HE BIUIMBA€E Ha KBaJtidikariro.
3aranpHa TPUBANICTh Yacy, MPOTATOM SIKOTO BiICEKOBOCTYXOOBEIb YHIKAB
MIPOXO/KEHHST BIMCHKOBOI CIyOH, MOXE MaTH 3HAueHHS TUIBKU IIpH
MpPU3HAYCHHI TIOKAapaHHSA, a caMmMe NP BHU3HAYCHHI CTYNEHS TDKKOCTI
3nounHy. Illomo rotyBaHHs Ta 3aMaxy Ha BUMHEHHS J€3€pTHPCTBA, CIiJ
BiIMITHTH, II0 BOHH MAIOTh MicCIle, TUTBKH KOJIH 3JI0YHH BUNHAETHCS y hopMi
3aJIMIIEHHS Cy0’ €KTOM MiCLsl IPOXOJ/IKEHHs BiHCbKOBOI ciyx0u. ToOTO 32
CBOEI0 KPUMIHAIBHO-TIPABOBOIO IPHUPOJIOIO [EHi 3I0YMH Ma€ YCIUCHNH CKIIa .
Cunij 3a3Ha4YUTH, 110 BCi Aii BIHCHKOBOCITYKOOBIS (HAPUKIIAJ, TOBEPHEHHS
0 Micus ciryx0u, abo 3BepHEHHS 1O OpTaHiB BIAAW) Micisd (aKTHIHOTO
3aJMIICHHS HUM BIMCPKOBOT YacTMHM HEOOXiJHO KBali(iKyBaTH SK
3’SIBJICHHA 13 313HaHHSM.

Jocmipkyroun  Cy0’€KTUBHY CTOPOHY  3JIOUMHY, CKIQJ  SIKOTO
nepenbavennit 'y aucmosumii 4. 4 cr. 408 KK Vkpaimm «BunHEHHS
JIe3ePTUPCTBA B yMOBAaX BOEHHOTO CTaHY», CJiJl BKa3zaTH, IO Cy0’€KTOM
Moxe OyTtm mume BiificbkoBOCTyXkO00Belp. XapakTepHHUMH O3HAKaAMH
Ccy0’€KTHBHOI CTOPOHM € HasBHICTh TUIBKU NPSIMOTO YMHUCIY Y Cy0’€KTa, a
TAaKOX  HAsBHICTIO METH TIIpM BYMHEHI IbOTO  KPHUMIHAJIBHOTO
MIPaBOIIOPYIIEHHS — YXHUJICHHS BiJl IPOXO/KEHHS BiHCHKOBOI cityx0Ou. Came
MeTa BiJpi3HSE AE3ePTHPCTBO BiJl CAMOBUIBHOIO 3QJIMIICHHS BiHCHKOBOT
gactuHH 200 Mics cirykou (cT. 407 KK Ykpainu).

3akonom Ykpainu «[Ipo BHecenHs 3min no Konekcy Ykpainu mnpo
aJIMIHICTpaTHBHI TPaBOMOpPYIIeHHs, KprMiHATBHOTO KOAEKCy YKpaiHH Ta
IHIIUX 3aKOHOJABYMX AaKTiB YKpalHH MO0 OCOOJHBOCTCH HECCHHS
BIICPKOBOI CITyk0H B yMOBaX BOEHHOTO CTaHY Yd B 0OHOBii 0OCTaHOBII BiJ
13 rpynns 2022 poxy Ne 2839-1X ct. 407 KK Ykpainu Oyna 1omoBHEHa 4. 5
«CaMOBUTbHE 3aNHUIICHHS BICHKOBOT YaCTHHH a00 MICIISI CITYy>KOH, a TaKOXK
He3’SBIEHHS  BYaCHO Ha  CIyxOy  06e3  MOBOXHUX  HIPUYMH
BiiCPKOBOCITY’KOOBIIEM, BUNHEHI B YMOBaX BOEHHOTO CTaHy ab0 B OOHOBI
obOcranoBii» [3]. XapakTepHa prca IOPUAMYHOTO CKIAay 3JIOYHHY,
nepenbavyeHoro y mucmosuiii 4. 5 cr. 407 KK VYkpainn «CamoBinbHe
3QJIMIICHHS] BIWCHKOBOI YacTHHM a00 MICI CIOy)XOW» BHU3HAYAETHCS
IHTEpBAJIOM Yacy, NPOTATOM SIKOTO CYO’ €KT YXWISETHCS BiJl IPOXOKEHHS
BIMICBKOBOI CIIyx0OH, Mal4Yd yMHUCENI dYepe3 IMEeBHUH TPOMIKOK dYacy
TIOBEPHYTHCS JI0 BUKOHAHHS CBOIX 000B’s13KiB. 30KpeMa, MOMEHT 3aKiHYEHHS
3TI0YHMHY, CKJIaJ] IKOTO TependadeHnii y aucnosumii 4. 5 ct. 407 KK Ykpainn,
ciig BBaxaTH 3adikcoBaHMH (hakT MOBEpHEHHS cy0’ekTa y BifiCBKOBY
yacTuHy ab0 HOro 3aTpMMaHHsS KOMIIETEHTHHUMHU OpraHaMu. TakuM YHUHOM,
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npu kBajidikanii Aid cy0’ekTa Mae 3HAYCHHsSI CTPOK YXWICHHS HOTO Bil
BilicbKkOBOi ciyx0m. [IpsamMuMu 1oka3aMu TpH IHKPUMIiHYBaHHI 0C00i
3JI04YMHY, CKJIaJ1 IKOTO nepeadaueHnii y qucnosuii u. 4 cr. 407 KK Ykpainu,
MOXYTh OyTH: MacKyBaHHS OCOOHCTOCTI Ta IMPHUHAJICKHOCTI IO BIHCHKOBOT
YaCTHHH, MiIpoOKa JIOKYMEHTIB, IEpepeecTpalisi 3a OCHOBHHM MicLeM
MPOKUBAHHS, IHCIICHYBaHHS TOIIIO.

AHani3yloun 00’€KTUBHY CTOPOHY LIbOTO BUJy 3JI0YHMHY, HAroJoIlyemo,
mo 00’€KTOM, OKpIM CaMOBITBFHOTO 3aJIMIICHHS BiCHKOBOi YacTWHHU abo
micust cimyxOu, BucTymae ¢(akT BUacHOrO He3’ sBIEHHS cy0’ekra 06e3
MOBAXHUX MPHYHNH Ha CIYXOy y pa3i 3BUIbHEHHS 3 YaCTUHH, NPU3HAYCHHS
abo TmepeBeleHHs, HE3 SBICHHA 3 BIIPS/KEHHS, BIAIYyCTKH abo
JKYBaJFHOTO 3aKiaay. 30KpeMa, BYacHa HeslBKa BiHCHKOBOCITY>KOOBISI Ha
ciykOy TOBMHHa MaTd CaMOIIPaBHUH Xxapakrep, TOOTO cy0’ekT Mae
Oe3nepeIkoIHy MOXIIUBICT MOBEPHYTHCS y BCTAHOBJICHHH TEpMIiH 10
MICI[SI TIPOXOJDKEHHS BIHCBKOBOT CiykOu. TakuM 4YHHOM, 3aJIUIICHHS
BIICPKOBOI YaCTHHH HE € KPUMIiHAIBHO KapaHUM JisTHHSM, SKIIO BOHO OYyII0
BUYMHEHE y BIAMOBIAHOCTI i3 BHYTPIIIHIM HaKa30M KOMaH/Iupa (HayaibHUKa).
3aragbHUMH 00’ €KTUBHUMH (paKTOpaMu He3 sBIEHHA cy0’eKTa y Micue It
MPOXOJPKEHHS BIMChKOBOI ciiyk0y MOXKyTh OyTH HenepeOOpHi 00CTaBUHH,
IO HE 3aJIeKaTh BiX BilicbKOBOCTYkO0BII. CIix 3BEpHYTH yBary Ha TOH
(hakT, 110 BUYMHSAIOYM 3JI0YMH, BIAMOBIMANBHICTh 3a SKHW INepeadadyceHa y
mucriosutii 4. 5 cr. 407 KK VYkpainu, cy0’eKT MOXe MaTH SIK TPSIMHAN
YMHCeJI, TaK 1 IisTH HeoOepexHo. KprMiHaibHUM 3aKOHOJJAaBCTBOM YiTKO HE
3a3HAYAIOTHCS 00’ €KTUBHI MPUIMHHU HESBKU JI0 BIHCHKOBOI YacTHHM abo 10
Mmicusi ciayXOM BICBKOBOCIYXKOOBIS, SIKi O BHKIIOYANM KPHUMiHAJIbHY
KapaHICTh AisiHb, BUMHEHHX CY0 €KTOM. AJ’KE B YMOBaX BOEHHOI'O CTaHy, a
0co0IMBO B OOMOBI 0OCTAaHOBIII, CUTYAIlIHHUH (aKTOp OOTSKYE MUTAHHS
IHKpUMIHYBaHHS Cy0’€KTY BUMHEHHS 3JIOYMHY BiIMOBIJAJIBHICT 32 SIKHH,
nepeabadena y 4. 5 cr. 407 KK Ykpaiau. lo psimy 00’ €KTHBHUX IMOBaKHUX
NPUYUH, uepe3 sKi BiHCHKOBOCIYKOOBELb Ml CaMOBUIBHO 3aJMIINTH
BIICPKOBY YacTHHY 200 MiCIle TTPOXOKCHHS BIICHKOBOI CITYKOU, HEOOX1THO
BKJIFOYATH TaKOX Ti CUTYaI[iiiHi MOMEHTH sIKi MOTJIM O BUHUKHYTHU y 00iOBIi
00CTaHOBII (HANPUKJIAN, HACTYN BOPOXKHX BIMCBK, BIJICYTHICTH pOTAIil,
HECIIPOMOJKHICTh 0aTajbliOHy BUKOHYBAaTH OOWMOBI 3aBJIaHHS Yepe3 HecTauy
30pOIHOTO MPOJOBOIECTBA TOIIO).

Jlitepartypa:
1. Kpuminanpauii  komexc Ykpaimm: Bigm 5 kBitHa 2001 p.
Ne 2341-111.URL: https://zakon.rada.gov.ua/laws/show/2341-14#Text
2. Ilpo 3arBepmkeHHs: [1oM0XEHHsI PO MPOXOHKEHHS TI'POMaJsTHAMH
VYxpainu BiicbKOBOI ciry>k0un y 30poitHux Cuiax Ykpainu: Yka3 [Ipesunenra
Vkpainm  Bim 10  rpymas 2008 p.  Nell53/2008. URL:
https://zakon.rada.gov.ua/laws/show/1153/2008#Text
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3. IIpo BHecenns 3miH 10 Konekcy YkpaiHum mpo aaMiHiCTpaTHBHI
mpaBonopymieHHs, KpuMiHaTbHOTO KOIEKCY YKpaiHM Ta  IHIIHX
3aKOHOJIABUMX AaKTiB YKpaiHH MIOJ0 OCOOJIMBOCTEH HECEHHS BiHCHKOBOT
CITy>k0M B yMOBaX BOEHHOTO CTaHy UM B 00HOBii 00cTaHOBIN: 3aKOH YKpaiHu
Bif 13 TpyHI 2022 p. Ne 2839-1X. URL:
https://zakon.rada.gov.ua/laws/show/2839-20#n65
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Baenenwuii 3 moyaTKOM NOBHOMACIITAOHOTO POCIHCHKOTO BTOPIHEHHS Ha
TEPUTOPil0 YKpaiHHM BOEHHUH CTaH IMe Oinbllle TOCHUIMB MPOOIEMATHKY
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0coONMBY yBary 3aciyroBylOTh MOJIOKSHHS I0JI0 3alpOBaKECHHS
CHENiaJbHOTO TOCYIOBOTO PO3CIIiTyBaHHS.

[Ticng nmowyatrky moBHOMacmTabHOTO HacTyry P® Ha Tepurtopito Ykpainu
Ta 3allpOBa/KCHHS HA ii TepUTOpPil BOEHHOTO CTaHy OYJIO BHECEHO psf 3MiH
1o unnzoro KITK Vkpainu, 30kpema 6yi0 nepeiiMeHosano posain IX?, axuit
olepkaB HOBY Ha3By — «OcoOnuBHI peXWM JOCYIOBOTO PO3CIiITyBaHHS,
CyIOBOTO pO3IMIIALY B yMoBax BO€HHOro ctaHy» [1]. Takum uuHOM,
3aKOHO/IAaBellb aKIEHTYBaBCs Ha crieruQini KpUMiHAJIBHOI MpOLecyalbHOT
JUSUTEHOCTI B YMOBaX caMe I[bOT0 OCOOJIMBOTO MPABOBOIO PEKHIMY.

Kpim Toro, He0OXiHO BpaxOBYBaTH, 110 y BUIIaJKaxX BBEJICHHS BOEHHOTO
CTaHy JepkaBa Ma€ IpaBO Ha BIJICTYN BiJJ OKPEMHX MDKHApOJHHX
3000B’s13aHb y chepi 3a0e3MeUcHHs NpaB JOAUHA. Y CcT. 4 MiXXKHAPOIHOTO
MaKTy PO TPOMAISHCHKI 1 IONMITHYHI TIpaBa MPOTOJIONTY€eThCs, Mo «I1ix gac
Ha/[3BUYAHOTO CTAHOBHIIA B JIEP)KaBi, IPU SKOMY XKUTTS HaIlii nepeOyBae
i 3aTpo30i0 1 MPO HASBHICTH SKOTO O(]IMIHHO OTONOIIYETHCS, ACpP KaBU-
ydacHHUII mboro IlakTy MOXXYThb BXKMBATH 3aXOHiB Ha BIICTYI BiJl CBOiX
3000B’s13aHb 3a UM [lakTOM TINMBKK B Takild Mipi, B AKii IIe JUKTYETHCS
TOCTPOTOIO CTAHOBHIIA, IPU YMOBI, II0 TaKi 3aX0JH HE € HECYMICHUMH 3 X
IHIIUMU 3000B’sI3aHHSAMHU 32 MDKHAPOJHHUM IPABOM 1 HE TATHYTH 3a 0000
JMCKpUMiHAaLlil BUKIIOYHO Ha OCHOBI pacH, KOJIbOPY ILUKipH, CTaTi, MOBH,
pemirii 4 couianbHOro MOXO/KeHHs...». ¥ u.4. 1, 2 cr. 15 KonBeHuii npo
3aXHCT NPaB Ta OCHOBOIIOJIOXKHUX CBOOO/ JIFOAMHH TAKOXK MepeadayeHo, 1mo:
«Ilix vac Bi¥fiHM a00 IHIIOT CYCHUIPHOI HEOC3ICKH, KA 3arPOXKY€ KUTTIO
Harii, Oyne-ska Bucoka Joroipaa CTOopoHa MOXKE BXKHBATH 3aXOIB, IIIO
BIZICTyHarOTh BiJ 11 3000B’s3aHb 3a Iicfo KOHBEHINI€I0, BUKIIOYHO B THX
MEKax, IKUX BUMArae rocTpoTa CTAHOBHUINA, 1 32 YMOBH, 1[0 TaKi 3aX0H HE
cymepedarb iHIIAM 11 3000B’S3aHHSAM 3TiHO 3 MDKHAPOTHHM IIPABOM.
HaBenene Buie NOJOXKEHHS HE MOXKe OyTH MiJICTaBOIO U BIACTYIY Bil
CTarTTi 2, KpiM BUIAIKIB CMEPTi BHACIJOK IMPAaBOMIPHUX BOEHHUX IiM, i BiJ
crareii 3, 4 (myHkt 1) i 7». [Ipouenypa aeporauii Mae cBiif BiANOBiAHUIA
MEXaHi3M, MEXi, METy Ta 3alo0DKHUKH MPaBOMIPHOCTI OOMEXEHHs IpaB
monuad. [Ipu npomy €CILJI noTpuMyeThesi KOHUEMIT MPOMOpIiHHOCTI
OOMEXEHHsI TpaB JIIOJUHA METI TaKoro OOMEXKEHHS Yy KOXKHOMY
KOHKPETHOMY BHIIQJIKy. 3a3HaueHa creludika MOMIMPIOETHCA 1 Ha cepy
KPUMiHAJBHOTO Ta Ma€ BPAXOBYBATHUCS Y IIPABO3aCTOCYBaHHI.

HopMmoTtBoperns Hajmae 4YiTKWid TEpeiiK 3JM0YMHHUX MisiHb, SKi BiH
BIIHOCUTh JI0 TaKMX, MO MiAJISATalOTh CIEHialbHOMY JIOCYIOBOMY
posciigyBanHio. [Ipy 11bOMy BiH TaK0X BCTAHOBIIIOE KOJO 0Ci0, CTOCOBHO
SKAX MOXKE MaTH MICIIe ClieliabHe JOCYI0BE PO3CIilyBaHHS B Pe3yJbTaTi
BUMHEHHS HUMH 3JI0YMHIB, sIKi HE BXOJTh 0 BHKIIIOYHOTO Teperiky. Jo ix
YHcla BXOJAATH: a) MiZ03pIOBaHi 0CO0H, M0 mepedyBaloTh Ha THMYAacOBO
OKYTIOBaHIH TepUTOPii HAIIOI KpaiHH Ta MEPEXOBYIOTHCA HA Hill Bix opraHiB
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JIOCYZIOBOTO PO3CIiMyBaHHS, Oakaloud YXWIMTHUCH BiJl BiAOBiNaIbHOCTI;
0) mio3proBaHi 0coOwm, 1o mepeOyBaroTh HAa TEPUTOPIT AeprKaBH-arpecopa Ta
MIEPEeXOBYIOTHCSA Ha Hill BiJ OpraHiB JOCYJOBOTO PO3CIiAyBaHHS Oa)Karoun
YXWIATHACH BiJ] BiANOBITANBFHOCTI; B) MiJO3pIOBaHI o0cobW, SKUX Oyio
OTOJIOIICHO Yy PO3MIYK HAa MDKHAPOAHOMY piBHI Ta TPOBAKEHHS PO
MPOTHUIIPABHI JiSHHA SKAX PO3CIIAYIOTECS B OTHOMY KPHMiHAJIEHOMY
NIPOBA/PKEHHI 31 3JI0YMHAMH, 1[0 HaJIeKaTh O MEpeIiKy, BCTaHOBJIECHOTO
3aKOHOJIABIIEM.

[Touynnarouu 3 Gepesust MunyIoro poky 10 KIIK Ykpainu Oyno BHeceHO
20 3MiH Ta HONPaBOK, 1110 CBITYUTH PO Te, 1[0 3aKOHOIABELIb POOUTH CIIPOOH
pedopMyBaTH YMHHE KpUMIHAIBHE MPOIECyajbHE 3aKOHOJABCTBO, MPOTE
pOOHTH IIle HECUCTEMHO Ta, SK IM0Ka3y€e MPaKTHKa, He0OAyMaHO, 110 aX HisK
HE CIpUsA€ BHUPIMICHHIO HAarajdbHUX NOpo0IeM CHOTOACHHS y 3IiHCHEHHI
KpUMIiHAJBHHUX MPOBAKEHb [2, ¢. 31].

Krnonoranss npo 3aificHeHHS CHEIiaTbHOTO TOCYI0BOTO PO3CITiTyBaHHS Ma€e
MICTUTH TaKi CKJIAJIOBi: BHUKJIAJ OOCTaBHH 3JI0YMHY B KOPOTKOMY BHIJIISIII,
BKa3iBKa Ha IIi OOCTaBMHH SK TiJCTaBy MOAadi KIOMOTAHHS; KBasiikartis
BYMHCHOTO  TPABONOPYWICHHS  BIINOBIAHO O  TPHUIKCIB  YHHHOTO
KPUMIHAIBHOTO 3aKOHY, BKIIMBO 3a3HAYUTH MPH 1[bOMY KOHKPETHY CTaTTIO
LOTO 3aKOHY; BUKJIA]] TUX OOCTaBHUH, SIKi JIOBOASATH NPABHJIBHICTh Mi03pH Y
BUYMHCHHI 3JIOYMHY CaMe I[i€l0 0CO0OI0, 3a3HAUCHHS THX OOCTABHH, SKI
JI03BOJISIIOTH PO3IJISLAATH MPOBA/DKEHHS B MOPSJIKY CIELIaIbHOIO JJOCYJOBOTO
posciinyBaHHs (TIeperiueHi BHIIE), 3a3HAYCHHS OOCTABHH MO YXUICHHS
MI03pIOBaHOI  OCOOM  BiA  BIANOBIAANBHOCTI IDIIXOM  IEPEXOBYBAHHS,
BCTAHOBIICHHSI KOJIa CBIIKIB, JOIUT SIKUX MOXE JOTIOMOTITH CIITYOMY CYIIL Y
MIPUAHATTI PIllIeHHS PO 3aI0BOJICHHS KJIOTIOTAHHS.

Oco0muBy CTPYKTypy Ma€ 3MICT KIOMOTaHHSA M0N0 3AiHCHEHHS
CIENiaJTbHOTO JOCYOBOTO PO3CIIiAyBaHHS IIOIO ITiI03PIOBAHOTO, CTOCOBHO
SIKOTO OYyJI0 TIPUITHATO PillICHHS YITOBHOBa)KEHUM OPT'aHOM CTOCOBHO OOMiHY
OCTaHHBOI'O B SIKOCTI BifiCHKOBOIIOJIOHEHOTO Ta 3a YMOBH peaizailii Takoro
0o0Miny. [0 CTPYKTypu IbOTO KJIOMOTAHHs, KpiM BHINE 3a3HAYCHHUX
€JIEMEHTIB, BXOISTh TaKi CKJIaJOBi: JOKYMEHTH, SKUMH MiITBEPIKYETHCS
NPUIHATTS ~ pIlIEHHS  CTOCOBHO  OOMIHY  MiIO3pIOBAaHOrO  SIK
BiIHCHKOBOIIOJIOHEHOTO YIOBHOBR)XEHHM OPraHOM Ta Marepialv, Ha OCHOBI
SKUX CJITIUH CyAIs MOXKe IEPEKOHATUCH Y peattizailii boro ooMiny [3].

Cniguuii cynns NMOBHHEH PO3IVISTHYTH MOJaHe HoMy KIIONOTaHHSA 3a
y4yacTi CII4Oro YW TPOKypopa, SIKMH HOro moaas, Ta 3a 0OOB’S3KOBOi
MIPUCYTHOCTI 3aXHUCHHUKA ITiJO3PIOBAHOTO BIPOJIOBXK JECATH JHIB 3 MOMEHTY
HOT0 HaJAXOMKEHHS 10 CIITIO0TO Cy I

PosrisHyBIIM O1aHe HOMY CITiTYMM Y1 IPOKYPOPOM KJIOTIOTAHHS, CITiTYMH
Cy/Ans BWJAE ONIHY 3 MOXMIIMBHX YXBaJl: MPO 3aJ0BOJICHHS YW BIJIXWJICHHS
(BiIMOBY B 3a0BOJICHHI) TAHOTO KJIOMOTAHHS. 3MICT yXBalId MOBHHEH OyTH
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MOTHBOBaHHMM, CIITYUHA CYyAIsl Mac€ OOTPYHTYBAaTH CBOE DIIlICHHS, BMIIIICHE B
yxBayi. KiormotaHHs moaeThesi OMHOPA30BO, TIOBTOPHE TOIAHHS MOXKE MaTH
MicIie, SIKIII0 BUHUKAIOTh OOCTABIHH, HASIBHICTD SKUX HE OyJIa Bi/ToMa HA MOMEHT
07141 TOYATKOBOTO KIJIOMIOTAHHS 1 SIKi 3aCBiTIyIOTh HEOOX1THICTh MPU3HAYCHHS
CIIEIIaBFHOTO IOCYZIOBOTO PO3CIiTyBaHHS.

VY pa3i SBKH HiZO3pIOBAHOTO JO OPTaHiB JOCYIOBOTO PO3CIiTyBaHHS,
SIKUMH 3/1iHCHIOETHCS 1110/10 HHOT'O CIIeIiajIbHE J0CYI0BE PO3CIIiIyBaHHs, a00
K y pa3l 3aTpUMaHHs IiJO3PIOBAHOTO IIMMH OpraHaMH, HEOOXiJTHICTbH
3MIMICHEHHSl MOJANBIIOrO  CHEHiaJIbHOTO JIOCYAOBOTO  PO3CIiayBaHHS
Billiajjae, a TOMY JOCYJOBE pO3CIiIyBaHHS HaJgadi BiJOyBa€eThCI B
3araJikHOMY TOPSAAKY. JlaHi CTOCOBHO 0Ci0, sIKi MiO3PIOIOTHCS Y BUMHEHHI
3JI0YMHY Ta CTOCOBHO SIKMX CIIAYMM cyanelo Oyja BHJIaHa yXBajia IIpo
3MIHCHEHHS MIOA0 HUX CHEHiaJbHOTO JOCYAOBOTO PO3CIiTyBaHHSA, y TOH ke
JIeHb BHOCATHCS B €PJIP, a Takox mimiararoTs myOmikamii B 3MI, mo maroTts
3araJbHOJCPXKABHUN PiBEHb MOUIMPEHHS, Ta IMyOIiKYIOTECS Ha OQiliitHOMY
caifti ['eHepanbpHOTO MIPOKypopa.
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3rigHo 3 nojoxkeHHsaMu 4. 1 c1. 336 KIIK Ykpainu cynoBe npoBaiKeHHs
MOXE 3[IfCHIOBATUCA y pexHMi BifeokoHpepeHUii mig vyac TpaHcmsuii 3
IHIIOTO TPHUMILIEHHS, Y TOMY 4YHCHII SIKE 3HAXOAWUTHCS 11032 MEXKaMH
MpUMIIICHHST cyay (AWCTaHNiHHE CymOBe MPOBAKCHHS), y pasi:
HEMOXIIUBOCTI  Oe3mocepeqHpOi  ydacTi  y4acHHKa  KPHUMIHAJIHHOTO
MIPOBAKCHHS B CYJJIOBOMY IPOBADKCHHI 32 CTAHOM 3J0pOB 'S a0 3 1HIINX
MTOBKHUX MPUYHH; HEOOXiTHOCTI 3a0e3neueHHs Oe3eku 0ci0; MpOBeICHHS
JOIMUTY MAJIONITHROTO ab0 HENOBHOJITHROTO CBiKa, MOTEPIILIOTO;
HEOOXITHOCTI BXKHUTTS TaKUX 3aXOJiB Uil 3a0e3MeUeHHS OIEpPaTUBHOCTI
CYJIOBOI'O TIPOB/DKEHHS; HASBHOCTI IHIIMX MiJCTaB, BU3HAYEHUX CYIOM
nocrataimu. Yactunoro 2 crarti 336 KIIK Vkpainu nepeadadeHo, 1o Cy1
YXBAJIIOE PILICHHS PO 3AIHCHEHHsI JUCTAHILIITHOTO CYZI0BOTO IIPOBA/IKEHHS
3a BJIACHOIO iHII[IaTUBOIO 200 32 KJIOMOTAHHIM CTOPOHH YH 1HIHMX YYaCHHUKIB
KPUMIHAJIbHOTO TPOBA/DKEHHsS. Y pa3i SKII0 CTOPOHa KPUMiHAIBLHOTO
MIPOBAKEHHS UM MOTEPIIUINIT 3ariepedye NpOTH 3/iHICHEHHS ANCTAHIIHHOTO
CYJIOBOTO IIPOBAKEHHSI, Cy /I MOXKE YXBAJIUTH PIllICHHS PO HOTO 3iCHEHHS
JIMIIIe BMOTHBOBAHOIO yXBaJIOI0, OOTPYHTYBABIIH B Hill MIPUHHATE PiICHHS.
Cyn He Mae mpaBa MPUHHATH PIOICHHSA MPO 3MIMCHEHHS IWCTAHIIHHOTO
CYJOBOIO IIPOBA/DKCHHS, B SKOMY 11032 MEXaMH IpPUMILIEHHS CYOy
nepeOyBae OOBMHYBAa4€HWi, SKIIO BIiH MPOTH IOTO 3alepedye, Kpim
BHITAJKIB 3IMCHEHHS JUCTAHI[IHHOTO CyJOBOTO MPOBAKEHHS B YMOBax
BOEHHOTO cTaHy [1].

KoHcTpykinist Bka3aHOoi HOpMH BKa3ye Ha Te, IO caMe CyJl HaJliJIeHU
JTUCKPEI[IMHAM TIpaBOM BHpINIYBaTH MHTaHHSA Mpo ¢GOpMy CYIOBOTO
3aciJaHHA NP yXBAJICHHI PillIeHHS PO 31iHCHEHHS Cy0BOTO IPOBAKEHHS
JUCTAHIIIHHO. AJKe y pasi SKII0 CTOPOHA KPUMIHAIHHOTO MPOBAPKEHHS Y1
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MOTEePIIMIA  3amepedye TPOTH 3MIHNCHEHHS JIHCTaHIIHHOTO CYIO0BOTO
MPOBAIKEHHS, Cyl MOXKE YXBAJIHUTH PIlICHHSA NMPO HOTO 3miHCHEHHS JIHIIE
BMOTHBOBAHOIO YXBaJIOI0, OOTPYHTYBABIIH B Hil puitHATE pimeHas. OTxe,
B [BOMY BHUNANKy OaXaHHA CTOpPIH Ta WOTEPIIOTO € YMOBHO
3000B"I3yI0YNM Ta He 3000B’SI3yIOTh CyJl 000B’SI3KOBO BPaxyBaTH iX AYMKY.
I[Ipn npoMy BOJEBHSABICHHS OOBHHYBAa4E€HOTO MICTHTH y C001 IpaBo
3000B’s13yI0YOT0 XapakTepy, Mo 0e3yMOBHO 3000B’S3y€ CyA 0 NPUHHATTS
KOHKPETHOTO IPOLIECYAIbHOTO DILICHHS, OOMEXYIOUH CYZOBHH pO3CYI.
Bkazana mnpaBoBa mo3umis Mictuthess y IlocranoBi  KacamiiiHoro
KpUMiHaJbHOTO Ccyny y ckimaai BepxoeHoro Cyny Big 21 mmcronana
2022 poxky y copasi Ne 415/1698/12-k. 3okpema y BkazaHomy pituenti Cyay
3a3HAYAETHCS, [0 Ha BiAMIHY BiJl IHIIUX YYaCHUKIB CYZIOBOTO ITPOBAPKCHHS,
BOJICBUSBIICHHIO OOBHHYBAYCHOTO TPW BHUPINICHHI NMHTaHHA TPO (Gopmy
MPOBEICHHS MpPOIECYaIbHUX i Yy peXuMi BieoKoH(pEepeHmil mig dgac
CYZOBOTO IIPOBAKEHHS, HAAAETHCS PaB03000B s3yroue 3HaueHH: «Cyn He
Ma€ TMpaBa MPUHHATH PIMICHHS NMPO 3MiHCHEHHS NUCTAHLIIHOTO CyI0BOTO
NPOBAPKEHHS, B SIKOMY I103a MEKaMH TPHMIIIEHHS cyxy nepeOyBae
00BHHYBa4YCHUH, SKIOIO BiH TPOTH LBOTO 3amlepedye, KpiM BHIAAKIB
3IiMICHEHHsl AMCTAHIIIHOTO CYJOBOTO IPOBAKCHHS B YMOBaX BOEHHOTO
cTany». Bumor, y skiit Gpopmi Moxke ab0 Mae OyTH BHKJIAJICHE 3allepEUCHHS,
KIIK ne mictuth. Pazom 3 TumM, Cya Bka3sye, 110 3Ba)KarOud Ha Te, IO 10
OOBHHYBAYCHOTO Y  KPHMIHAJIBHOMY  TPOBA/PKCHHI  3aCTOCOBHHUUN
3arajJbHOJO3BIJIBHUIL THIT IPaBOBOTO pEryJIIOBaHHS, JOMYyCTHMUM €
3arepedeHHs y Oyab-saKkiid popMmi, Je € IBHIM BOJICBUSBIICHHS OCOOH PO Te,
mo BOHa Oaxkae OyTH OCOOHMCTO TPHUCYTHROW y cymi. Tomy, sKIio
OOBHHYBAa4YEHUH y CBOEMY KIJIONOTAHHI MPSMO BHUSABHB OaXaHHS IIPO
Ge3rocepesHIO yyacTh B alessIMiHHOMY PO3TISIIL CpaBH, TO L€ CBiTYUTH
mpo Te, IO BiH 3allepedye CBOI y4yacTh B CYIOBOMY 3aciiaHHi i3
3aCTOCYBaHHSM BieoKoH(pepeHii [2].

Ha nymky romoBu KacaliifiHOro KpuUMiHaIBHOTO Cyny Yy CKiIaii
BepxosHoro Cyay CraniciaBa KpaBuenka, sikuit mij uyac 1X Kondepenuii 3
KPMMIHaJIBHOTO TIpaBa Ta MpPOLECY, HAroJOCHB, 110 CYJIS, MPOKYPOP MAatOTh
nepeOyBaTH B 3aJli CYIOBHX 3aCi/laHb, 3aXUCHUK — a0 B 3aJ1i Cyay, a00 mopsij
i3 mizg3axucHUM (y pasi ydacTi B 3acCillaHHI B PEXHMI BiJCOKOH(EpeHIIil).
AIpKe K0, 30KpeMa, CyIl, MPOKypop nepedyBaTUMYTh M03a IMIPUMIIIEHHIM
cylay, OylyTh BHHHMKAaTH NHTaHHS IIOJO JOTPUMAaHHS 3arajbHUX 3acaj
KPUMIiHAJIBHOTO TPOBA/DKEHHS, HE3aJIEKHOCTI cyami Tomo. SKmo cynas
nepeOyBaTMe HE B CyJi, TO 16 — MHOPYIICHHS MNPOLEIYPH CYIOBOTIO
PO3IIIsiLy, TIOYMHAIOYN BiJl BIJKPUTTS CyJIOBOTO 3aCiJaHHS Ta 3aBEPLIYIOUN
TaEMHMIEI0 Hapamdoi KiMHatH. Illo crocyeTbcs AMCTaHLIMHOI y4acTi B
3aciJaHHAX YYaCHHUKIB KPHUMIHAJIBHOTO MPOBA/KEHHS, TO TaKUH MeXaHi3M
MOYKHA BUKOPUCTOBYBATH TO/I1, KOJIM 3a0€3MeUUTH IXHIO Yy4acTh HEMOXKIIMBO
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[3]. 3 ormsimy Ha HaBeneHe, MPOOIEMATHKY MTPOBEICHHS CYIOBUX 3aCilaHb y
pexxumi  BimeokoH(pepeHmii, 30KpeMa CTaHOBHTH BHMOTa OCOOHCTOI
MIPUCYTHOCTI CY B, IPOKYPOPa, OCOOIMBO ¥ B YMOBaX IMOCTIHHUX paKeTHUX
Ta apTHIEPIHCHKUX OOCTPiNiB, TPHBATUX Ta HEOAHOPA3OBHX ITOBITPSHUX
TPHUBOT, 30KpeMa, y CXiJHHX Ta MiBHIYHMX PETiOHAX HAIIOi JepkKaBH. Y
TaKOMy pa3i MPOKypop TakKOX 3a O0’€KTHBHHX OOCTaBHH HE 3aBXKAU
Oe3rocepeIHbO MOXKE B3SITH y4acTh B Cy/JOBOMY 3acCillaHHI He iHaKIIe, 5K B
pexxuMi  BineokoHdepeHuii. BBakaemo, mo y pasi HemepeOOpHOCTI
BUHUKJIHMX 3arpo3, BiamoBimHo no Bumor cr. 336 KIIK VYkpainu, cyn
MOTHBOBAHOIO YXBaJlOIO, 3 HaBEJCHHSM BiJIOBIZHOIO OOIPYHTYBaHHS,
MOBUHEH YXBAJIHMTH pIIIEHHS NpPO 3JIiHCHEHHS AWUCTAHLIMHOTO CYJ0BOTO
NIPOBAPKCHHS, HE3aJIe)KHO BiJl TOrO CTOPOHAa 1€ KPUMIHAIBHOTO
MIPOBAKCHHS UM IHIIUH yJacHUK.

o crocyeTbcst MOPYIICHHS TAeMHHII Hapaguoi KIMHATH, CIif
3ayBAXWTH, IO NPOBEICHHS HapaaW CYAIIB i3 3aCTOCYBaHHSM Cy4acHHX
TEXHIYHHX 3ac00iB HE MPU3BOANTH A0 MOPYIICHHS HApaau0i KIMHATH. AJDKe
MIPAaBOBUI pPeXHM, y SKOMY IepeOyBae CyA IiJ 4ac YXBAICHHS CyAOBOTO
pilIeHHS Ma€ BHUKIIOYATH OyAb-IKHH BIUIMB CTOPOHHIX OCi0 Ha po3cyx Ta
BOJIIO CYJUIiB, BHKJIIOYATH CIUIKYBaHHS 3 oco0amM, sKi NpsAMO UM
OIIOCEPEAKOBAaHO MOXYTh BIUIMBAaTH Ha CYTh PIIICHHS, IO YXBaJOETHCS.
[Monoxennss KIIK mono TtaemMHMII Hapamu CyIJIB MICTUTbCS y PILIEHHIX
KacarriitHoro kpuMiHaisHOTO cyny y ckiani Bepxosuoro Cyay. 3okpema, y
moctanoBi Big 11.03.2021 mo cmpasi Ne 711/798/18, Cyn 3a3Hauae, mio
YUHHUH KPUMIHAJIBHUN MPOIECyaTbHUN 3aKOH HE MICTUTh BUMOT SIK IIOJO
MOPSAKY YXBAJICHHsI CyOBOTO PIIICHHS B Hapagdid KiMHATi, Tak i MIOAO
croco0y BUT'OTOBJICHHS CYJOBHX DIillleHb Y KPUMiHAIBHOMY ITPOBAKCHHI.
Homoxennss KIIK VYkpaiam He 3a00pOHSIOTH CYIIsSIM TOTYBaTHCS MO
CYIOBOTO 3aciaHHA, 30KpeMa, BHMBYATH MaTepiali MNpPOBAPKEHHS Ta
TOTYBaTH OJJMH YH KUJIbKa aJIbTEPHATHBHUX IPOEKTIB PE30JIOTUBHOI YACTHHU
CyIOBOT'O PIillIEHHSI [0 MMOYATKy CYJ0BOTO 3aciganus) [4]. B iHImi# noctanosi
Bix 24.02.2020 p. no cmpasi Ne 128/2455/15-k Cyn Bkasye, 1110 BUMHEHHS
NpOLIECYNIbHUX JIiH Ta yXBaJIeHHs CyAIsIMU (CYJJIEr0) il yac nepeOyBaHHs
B Hapaj4iii KIMHATI y KPUMIHaJIbHOMY INPOB/KEHHI CyIOBHX pillleHb B
HIIKX CIpaBax CIIi/i BBaXKaTH MOPYIICHHIM TAEMHHUIII HAPaJX CYJIIiB, SIKE Ha
migctaBi 4. 1 ct. 412 KIIK Moxxe OyTH BH3HAHO iCTOTHHM MOPYIICHHSIM
BHUMOT KPHMiHaJIBHOTO IPOLIECYaIbHOTO 3aKOHY B Pasi, SIKIIO0 BOHO 3a CBOIM
XapaKTepoM Ta 3 OISy Ha 0OCTaBUHHM KOHKPETHOI CIIPAaBH IEPEIKOINIIO
ab0 MOTJIO MEepPeIIKOUTH CYly YXBAJINTH 3aKOHHE i OOIPyHTOBaHE CyJOBE
pilleHHs1, TOOTO B THX BHUIIAJKax, KOJHM BKa3aHE MOPYIICHHS 0OIPyHTOBAHO
CTaBUTb M1/l CYMHIB HE3JIEXKHICTD 1 HEYTIepeKEHICTh CYIB (Cyi) y X0l
00roBOpEeHHS Ta yXBaJIEHH] BiAMOBITHOTO CYA0BOTO pimeHHs) [5].
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3 orsimy Ha HaBeACHE, 32 YMOB HAsBHOCTI MPOIECYaTbHUX TapaHTid
JOTPUMAaHHS TIPaB YYaCHUKIB CyIOBOTO HPOBAKCHHS, Oyab-iKi CyMHIBH
IIOJ0 HEYNEepeHKEHOCTI CyIIiB MalOTh YCYBaTHCh Y BU3HAYCHOMY YHHHHM
NpolecyalbHUM 3aKOHOM IOPAAKY, a caMme IUIIXOM 3asBICHHS Ta
BUpIIICHHS BIBOIIB y MOpAOKy, mepembadeHomy §. 6 I'mam 3 KIIK
VYkpaian. SIkmo B cuily 00’€KTHBHHX NMPHYHH, SIKi CTAHOBUTH 3arpo3y 4Ud
HeOe3MeKy JKHUTTIO, 3J0pOB’I0 CTOPIH Ta IHIIMX YYacHHKIB CYZOBOTO
npolecy, HEOOXIHUM € TPUHHATTA pINIeHHS T1po  3AiHCHEHHA
JUCTaHLIHOTO Cy/0BOTO NMPOBA/KEHHS, Y pa3i SKIIO 1Ie € HEMOXKIMBUM —
BXXHTH 3aXOIiB WIOJMO BIAKIAJEHHS CYJOBOIO pO3MIISAy Ha CTpPOK,
00’ €KTHBHO HEOOXITHUH JUIsl YCYHEHHS IPUYHH.
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Ha crporomni IlpesumentoBi Ykpainm, Bepxosmiit Panmi VYipainm i
Kab6inerori MiHicTpiB YkpaiHu BHasocs 3aIisiTH JICTITUMHI Mi>KHapOIIHO-
NPaBOBI MEXaHi3MH, y mepuy uyepry, MikKHapoJHUH KpUMIHAIBHUHA CyX i
Pany Besnexku OOH, ans nputsirnenHst P® 3a nopymeHHs: MiXKHapOTHOTO
TYMaHITapHOTO IpaBa Ta CKOEHHS BIMICHKOBHX 3JI0YMHIB B Ykpaiui. [Ipu
LOMY, Ha TEpUTOpisAX YKpaiHW, 3BUIBHEHHX 13 IiJ OKymaiii pociiicbkoi
apwmii (byua, 'ocromens, [pmiHs 1 iH.), y’Ke CbOTOIHI BIAETHCS PEali30BYBaTH
CeIiaTbHAA MEXaHi3M NpPaBOCYANd, IO MOJATa€ B CHUTBHIH poOOTI
HaIIOHAIFHUX Ta MXXHAPOIHHUX ()aXiBIiB: €KCIIEPTIB, CIITUNX, IPOKYPOPIB
Ta cynmiB 3i 300py OO’€KTHMBHHX 1 HEyIepemKeHHX JOKa3iB TIpyOoro
MOPYIIEHHS] MDDKHAPO/IHHUX 3aKOHIB 1 3BUuaiB BefieHHs PO BiiiHu B YkpaiHi.

VY 3B’s3Ky 3 I[MMH TPAariYHUMHU OOCTaBMHAMH CIIiJ HEOOXIJHO 3ramaTw
pOJb  KPUMIHANICTHKM Ta CyJIOBOI €KCIEpTH3M B MDKHApPOIHOMY
cHiBpoOITHULITBI B po3ciigyBanHi 3no4uHiB [1]. Tak, unenn JIuToBchKOTO
TOBapUCTBa KPHUMIiHANICTIB, [lONBECHKOTO TOBAapHCTBA KPHUMIHANICTIB Ta
MixHapogHOTO KOHTpecy KpuminamictiB (Ykpaina), 04.03.2022 p.
3BEPHYJIMCh JI0 MHPOBOI HAayKOBOI CHUIBHOTH JUI1 OO €IHAHHS 3yCHIIb
€BPONEHCHKNX BYCHUX 1 MPAKTHKIB JUIA 3a0e3MedeHHs Oe3leKn Ta Mupy
€Bporeiicbkoro KoHTHHEHTY [2]. BoHH 3aKinKaroTh KOJer JOKIACTH BCiX
3yCHIIb, 00 3yMMHUTH arpecito NpoTH YKpaiHu SK HaOMmK4Ioi CyciTHbOT
JepKaBH, JONOMOTTH HAamMM OparaM i cecTpaM B YKpaiHi MOJO0JaTH
TPYZHOIII BiffHH, TOKA3aTH, SK BXXJIMBO OyTH CIIPAaBXHIMH ApY3sSMH, OyTH
3apa3 pa3oM. 3a Hamly i Balry cBOOO/Iy, 3a Hallle criibHe MaiOyTHe B €C, 3a
Hallll CITUIBHI IUIaHU Ta MparHeHHs. B Ykpaini arakyrots i 600MOap1ytoTh He
JMIie BIHCHKOBI YacTWHM, ajleé W BapBapChbKM pPYHHYIOTH KPUTHUYHY
iH}pacTpyKTypy, 30KpeMa XHWTJIOBI KBapTalH, TMHYTb MHpPHI JKUTENI Ta
HaBiTh  AiTH. [lopymIyloTbcsi OCHOBHI NPHHIMIIM  MIDXHApPOJHOTO
CHiBpPOOITHUIITBA Ta HOPMH MDKHAPOJHOTO TpaBa. YKpAiHCBKUI Hapon
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3aXMIIA€ HE JIMIIE CBOI0 KpaiHy, Halilo, a W He3aJeKHICTh I1HIIMX
€BPONCHCHKUX JICPIKAB, @ TAKOXK (yHIaMEHTAIIbHI IPUHIMIN MDKHAPOIHOTO
1paBa: ICMOKpATiko, HpaBalCBO6OI[I/I JIFOJIMHM, BEPXOBEHCTBO IIPaBa Ta Hallly
CHiJIbHY 0€3NeKy Ha JaHUH MOMEHT i Ha3aBX/1, MallOyTHE BChOTO JIFOJICTBA.

KuiBcbkmii  HAayKOBO-AOCHITHWN  1HCTUTYT  CyIOBHX  CKCIIEPTH3
Mimnicrepcrsa roctumii Yipainu (gani KHIAICE) nepebyBae y Mi>kHapoTHIX
3B’s3KaX 3 HAYKOBHMH yCTaHOBaMH, HaBYAJHHUMH 3aKJIaJaMH 3apyOiKHIX
KpaiH, MDKHApOJHIMH Ta HEYPSIOBIMH OpTaHi3almisiMA BiAMOBITHO 10 CT. 24
3akony VYkpainu «IIpo cynoBy CKCTIEPTH3Y», MPOBOJIAIH CHIJIbHI
KOH(epeHLii, cnMIo3iymu, ceMiHapy Ta 3/iiicHIOe 0OMiH crenjanicTamMu B
paMKax MIKHAPOIHUX MPOEKTIB Ta IPOrpaM Ta 11033 MEKaMH BiIOBIXHUX
nporpam. Y 2017 poui KHAICE craB umeHOM €Bpomeichkol Mepexi
cynoBo-ekcrieptHux yctanoB (European Network of Forensic Science
Institutes (ENFSI) [3]. 3ayBaxumo, mo HamionanpHuii HAyKOBHI IICHTp
«lHCTHTYT CynmoBux ekcmeptu3 iM. 3aci. mpod. M. C. Boxapiyca»
(M. XapkiB) cTaB wieHOM €BpOIEHCHKOI Mepexi CyHAOBO-EKCIEPTHHX
ycranoB y 2018 poi [4].

Hocriii kontaxy excnepris KHAICE B pamkax po6oTu po6o4ux rpyi
ENFSI  no3BomnstoTh OTPUMYBATH _aKTyallbHy 1H¢>opMau1}o npo  HOBI
JIOCSITHEHHS B €KCIEPTHiil raiy3i, OOMiHIOBaTHCS JOCBIJIOM 3 KOJEraMH Ta
MIPUBHOCHTH Kpati gocsraeHHs B mpaktuky podotu KHAICE. ¥V 2019 poky
KHAICE craB mepmiolo YCTaHOBOIO cepell eKCIEPTHUX HayKOBO-TOCIITHIX
YCTaHOB CYAOBHX eKcrepTu3 MiHicTepcTBa focTulii YKpainu, mo npuiimMae
yactp y nporpami ooMiny CEPOL — ArenrctBo €Bporeiicskoro Corosy 3
MiATOTOBKY CIiBpoOiTHHUKIB paBooxopoHHuX oprais (CEPOL — European
Union Agency for Law Enforcement Training) [5]. CEPOL Hanmae
MOXIIMBICTh CTAaBAaTH YYaCHUKaMH MIPOrpaMu 0OMIHY CYy/IOBUM €KCIepTaMm if
¢axisisiv KH/IICE, ski cTanu akTHBHUMH Y4aCHHKaMH MPOrpamMu 0OMiHY
Ta HaB4yaHHS Ha ocBiTHIi miatpopmi Leed CEPOL. CEPOL cnpuse
cmiBmpari Ta OOMiHY 3HAaHHSAMH cepell MpPaliBHUKIB MPaBOOXOPOHHHUX
opraniB €C (y ToMy d4mcii i TpeTiX KpaiH), a Temep Bke H CyIOBO-
EKCIIepTHHUX YCTAaHOB, 3 MUTaHb, SIKi BUILTHBAIOTH i3 mpioputetiB €C y chepi
Oesmekn, 30kpema B uactuHi [lomitmkm €C y cdepi Ooporedu 3
OpraHi30BaHOIO 3JIOYMHHICTIO. Y KpaiHax, ski cmiBnpauoots 3 CEPOL,
nitoth Hamionasnehi migpo3ainn CEPOL (HarioHaibHI KOHTAKTHI MTYHKTH).
[Mpiopurerom y Mmiknaponuiii aismibHOcTi KHIICE € Takox 3amydeHHs
incrpymenty TAIEX (Technical Assistance Information Exchange). Lle Buz
30BHIIIHBOI TOTIOMOTH, III0 HAAAa€Thcst €Bponeiickkoro Komiciero miist oOMiHy
iHpopMalier0 3 MeTor pPo30yIOBH IHCTHTYLIOHAJILHOI CHPOMO>KHOCTI,
HEOOXImHOT JJIsl ajanTamii HaI[ilOHAJIEHOTO 3aKOHOJABCTBA JO acquis
communautaire. Y pamkax inctpymenty TAIEX excnepramu KHICE
3MIMCHIOIOTHCSl HaBUYaJbHI BI3WTH, MO0 HAAAIOTh 3MOTY BHBYATH JOCBIiJ
Kpaiau-uiena €C, opraHi3oBYIOTECS Ta NMPOBOIITHCA CEMiHapu Ta poOodi
3yCcTpivi 3 BIATOBIIHUME HapTHepaMu KpaiH-uieHiB €C y ramysi cynoBoi
EKCIIEPTHU3H.
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Excniepru KH/ICE npuitmatots yuacts y IpoexTti « AIS-€C: 3axonu €C
3 MUTaHb NMPOTHAIT HAPKOTHKAM Ta OpPraHi3OBaHii 3JI0YMHHOCTI, IHTEHCHBHE
CHIBpOOITHULITBO Ta HApOIIyBaHHA NOTEHIIady Juii OOpoThOM 3
OpraHi30BaHOIO 3JIOYMHHICTIO y c(epi HAPKOTOPTiBII B3IOBK IepOTHOBOTO
MapupyTy» EU-ACT (EU Action Against Drugs and Organised Crime). 3
2017 poky daxismi [HcTuTyTY 3amydeHi 1o akTuBHOI poboTt Pobdouoi I'pymu
mpoexty EU-ACT. B pamkax poboru manoro mpoekty ¢axisui KHIAICE
MIPOBOIATH CIIUIBHI HAyKOBO-TIPAKTHUYHI 3aXOIW, ceMiHapH, BeOiHapu Ta
3IIMCHIOIOTH HaBYaJIbHI BI3UTH 110 KpaiH €C 111010 NOKpaIleHHs B3aEMOIiT B
Mmexax npoexty EU-ACT Ta BuB4eHHS IepeJ0BOTO J0CBIY.

[Mouynnaroun 3 2020 poxy excreptd KHiBCHKOTo HayKOBO-ZOCIIIHOTO
IHCTUTYTY CyIOBHX E€KCIEPTH3 CTajlM yJaCHHKaMH mporpamu International
Quality Assurance Programme (IQAP) International Collaborative Exercises
(ICE) UNODC. Vmpaninas OOH 3 HapKOTHKIB 1 3IOYHHHOCTI —
crenianizoBaHa ycraiosa OOH, 110 3aiiMaeThest 60POTHOOIO 3 MOMIUPEHHSIM
HAPKOTHKIB 1 TOB’3aHOI0 3 HUMH 3/I0YMHHICTIO. [Iporpama MiKHapOIHHX
crinbhux 3apnanb (ICE) cnpsMoBana Ha Te, 1100 JOMMOMOITH JIAO0paTopisiM
3 TECTyBaHHS Ha HApPKOTHKH B YChOMY CBITI OI[IHHTH CBOIO pOOOTY i
NPUIHATH KOPUT'YI0Yi 3aX0/11, KOJIU 1ie HEOOX1/IHO.

Kpim BumesasnaueHux mporpam, mpaniBaukn KHIAICE mnocriiino
OOMIHIOIOTBCS TOCBIMOM 3 (DaXiBIAIMH Pi3HHX KpaiH CBITYy, B TOMY YHCII
LUIIXOM NPOBEACHHS p060q1/1x 3yctpiveir. Tak y 2019 pomi mpeacTaBHUKA
KHZAICE 0ymu sanpoureni y INTERPOL, a'y 2018 poui 6paimn y4acTs (€xui
cepell BCIX CKCIECPTHHX yCTaHOB YKpalHH) y koHpepeHii €Bponeicbkol
akazeMii kpuminaigictnaanx HayK (EAFS), mo npoxoawna B Jlioni, ®panmis.
B pamkax criBpoOITHHITBA 3 IHIIMMH CYIOBO-EKCIIEPTHUMH yCTaHOBAMH
Vkpainu ta ceiry KHAICE Oynu mianmucaHHi YHCJIEHHI JOTOBOPH MPO
CHiBPOOITHUIITBO.

AxTuBHA TisUTbHICTH KHIBCBKOTO HAyKOBO-IOCTIIHOTO IHCTHTYTY
CyIoBHX ekcrepTu3 MiHicTepcTBa FOCTHIIT YKpaiHU y raimy3i MiXKHApOIHOT
iHTerpanii Ta NapTHEPChKi CTOCYHKU B paMKax JIOCATHYTHX JIOMOBJICHOCTEH
JO3BOJIAFOTH  BTUTIOBATH MIKHApPOJIHI CTaHIApTH B poOOTy yCTaHOBH,
CIpPUAIOTh OUThII e()eKTUBHOMY BHPIIICHHIO CKJIATHHX TEOPETUYHUX Ta
NPAKTHYHAX 3aBJaHb, CIPUAIOTH OOMiHY iH(QOpMALIHHMMK pecypcamu,
3a0e3MeuyrTh BUCOKY SKICTh ITPOBEJCHHS €KCIEPTHU3.
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Boennwuii ctaH € 0COOIMBUM NPABOBHUM PEXHMOM, SKHH 3aCTOCOBYETHCS
y BUIIAJIKy 3arp03H HalllOHANIbHIN Oe3mel, 30epe)KeHHIO KHUTTS Ta 3710pOB 10
TPOMaJsH, a TaKoX 3a0€3NCUeHHI0 HEAOTOPKAHHOCTI TEpUTOPiaIbHOT
mimicHocti  gepxkaBu. Ilif 4Yac BOEHHOTO CTaHy, SIKHH OTOJIOLIEHHH
[Ipesnnentrom Ykpainu 3a pitneHHsM BepxosHoi Payiyu, BUHMKaIOTH 0cOOIMBI
NPaBOBi YMOBH, 5IKi BAMAararoTh aJanTaril icCHyl0YHX IPaBOBUX IHCTHTYTIB.

OnuH 3 TakuX IHCTUTYTIB — 1€ IHCTUTYT JEP’KaBHOTO OOBHMHYBa4yeHHS,
SKWH Bilirpae BaXKJIMBY POJIb y NMpaBoBill cucteMi Ykpainu. Lleit iHcTHTYT €
KJIFOYOBUM 1151 3a0e3MeueHHs 0/IepyKaHHs MPUHIIMIY BEPXOBEHCTBA MPaBa,
3MiIIHEHHS IPAaBOMOPAIKY Ta 3aXHCTy IPaB i CBOOO rpoMasisiH. Y KOHTEKCTI
BOEHHOTO CTaHy, HOTO POJb 1 3HAYEHHsI CTAIOTh M€ OiIbIl BaroMUMHU
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po3risigae  CyTHICTh, 3aBAaHHA Ta (QYHKINT 1HCTHTYTY Jep KaBHOTO
0OBHHYBa4YeHHS, a TAKOXX PO3KPHBAE OCOOIMBOCTI HOro (DyHKIIOHYBaHHS
il 9ac BOEHHOTO CTaHy. JlOCTIMKEHHS 3aCHOBAHE Ha NPABOBHX HOPMax
VYkpaiHu, MDXKHApPOIHHUX CTAaHAAPTAX Ta BAKIMBUX CyJOBHX PIIICHHSIX.

YMOBH BOEHHOTO CTaHy NepeadadaroTh, IO BlIaJa Ma€ MPAaBO BXHUBATH
Ha/I3BHYAHAUX 3aXO0iB IS 3aXUCTY HAIllOHATBFHOI Oe3IeKH Ta ImpaB i cBo0o
rpoMazsH. OIUH 3 TakuX 3aXOJiB — 3aJy4€HHs [HCTUTYTY HepiKaBHOTO
oOBuHYBa4YeHHS 10 OopoThOM 3 HeOesmekoro. YKpaiHa, K KpaiHa, siKa
3HAXOJUTHCS B YMOBax BilfHU Ha CBOiH TepUTOpii, Ma€ MeBHI 0COOIMBOCTI B
oprasizauii npaBocyas Ta 3a0e3Me4YeHHi paB JIIOAUHE B YMOBaX BOEHHOTO
CTaHy.

[HCTUTYT NEep)kaBHOrO OOBHHYBA4YEHHS € BaXJIMBHM €JIEMEHTOM IPaBOBOI
CHCTEMU Oy Ib-KO1 JIepKaBH, OCKLIBKH BiH 3a0e3IeUye 3aXUCT IIPaB Ta iHTepeciB
TPOMA/JIsIH, a TaKOK 3a0e3Iedye JOTpUMaHHS 3aKOHIB Ta IIOPAAKY B CyCHIIBCTBI.
YMOBH BOEHHOTO CTaHy CTaBiATb IEpell IHCTHUTYTOM JEpyKaBHOTO
OOBHHYBaueHHs OCOOJMBI 3aBJAHHS Ta BHMOTH, OCKUIBKH B TaKMX yMOBax
BUHUKAIOTh HOBI BHAM 3JI0YHHIB Ta TIOPYIICHb, a TAKOX 3OUTBIIyEThCS
HAaBaHTA)KEHHSI HA IPABOOXOPOHHI OPTaHHU Ta CYJIOBY CUCTEMY JEPIKABH.

OnuH 3 OCHOBHHX 3aBJIaHb IHCTUTYTY JEPXKaBHOIO OOBHHYBaueHHS B
yMOBax BOEHHOTO CTaHy TMojsirac y 3a0e3ledyeHHi e(eKTHBHOTO
pO3CIilyBaHHS Ta MPHUTATHEHHS 1O BiINOBIJAJLHOCTI 3a 3JIOYUHHM, SIKI
BYMHEHI TiJl 4Yac BOEHHOro KOHQUKTy. /Iyl 1bOro HEOOXiAHO MaTh
JOCTaTHBO KOMIIETEHTHHH Ta JIOCBIIYCHUH TNEepCcOHaN, SKUH 3MOXKe
e(eKTUBHO NPOBOJUTH PO3CIiMyBaHHS Ta 3a0e3redyBaTH Ipe]’ SBICHHSI
00BHHYBa4YeHb y BIINOBIIHUX CYAOBHX opraHax. Kpim Toro, iHCTHUTYT
JIep’)KaBHOTO OOBMHYBa4YeHHS IIOBHHEH 3a0e3IedyBaTy IpaBa rpoOMajsH, sIKi
Oynu 3aTpUMaHi 9¥ apeIToBaHi Mg Yac BOEHHOTO KoHQuIKTY. Lle o3Hauae,
IO IHCTUTYT IOBHHEH 3a0e3ledyBaTH IpPaBO Ha 3aXHCT Ta IpPaBHIbHE
3aCTOCYBaHHS 3aKOHIB IIPU PO3CIIiyBaHHI KPUMIHAIBHUX MTPABOIIOPYIIEHb.

B iHCTHTYTI Aep)kaBHOTO OOBHMHYBad€HHS IIiJ] 4ac BOEHHOI'O CTaHY
BUHHMKAIOTh H mnpoOiieMH, a caMe: BTpaTa KOHTPOJIIO HaJ OKPEMHMH
TEpUTOpiAMH YKpaiHH, L0 y CBOIO Yepry MPHU3BOIAMUTH JO HEMOMIMBOCTI
BUKOHAHHS (DYHKLIOHAJIBHUX O0OB’SI3KIB IPAaBOOXOPOHHUMH OpraHaMu i
CyJaMd Ha OKYIOBaHMX TEpPUTOPIsNX, 30ULIbIICHHS HAaBaHTAXEHHS Ha
MIEPCOHAT Ta PECYPCH, BIICYTHICTH JIETITUMHHUX OPTaHiB MPaBOIOPSAAKY Ha
HEMiJKOHTPOJIBHUX TEPHUTOPisiX, TOOTO B TaKMX YyMOBax 30UIBIIYETHCS
KiJIbKICTh 3JIOYMHIB Ta TIOPYLIEHb, a TaKoX 30UIBIIYETbCS KIiJIBKICTh
3aTpPUMaHUX Ta apemToBaHuX ocib. Lle Moske MpU3BECTH IO IepeBaHTAXKESHHS
CUCTEMH Ta 3HIKEHHS SIKOCTI pOOOTH IHCTUTYTY, HAasIBHICTh HEOE3MEKH IS
KHUTTS 1 3T0pOB’°sI 0Ci0, sIKi TOBUHHI MPOBOJUTH JOCYIOBE PO3CIiTyBaHHS,
abo OpaTu B HbOMY Y4YacTh, 3HHIICHHS KPUMIHAJIBHUX MpOLECYyabHUX
JIOKYMEHTIB, [II0 YHEMOXXJIMBHJIO ITPOBEICHHS OKPEMHX NPOLIECYATbHUX Mil.
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HemoxmuBicTh IPUTATHEHHS 0 KPUMIHAIBHOT BiAMOBiIAIBHOCTI 0cCi0, sSKi
TIEPEXOBYIOTECSA Bil OpraHiB JOCYJOBOTO pO3CHITyBaHHA #W CyAy Ha
HEMiIKOHTPOJNbHIH  Ykpaini Teputopii. HemocratHi ¢inancoBi Ta
MaTepiallbHO-TEXHIYHI pecypcH, B yMOBaX BOEHHOTO CTaHy IOTpPeOM B
IHCTHTYTi Jep>KaBHOTO OOBHHYBAaYCHHS 3HAYHO 30UIBIIYIOTBCS, aje
(hinaHCyBaHHS Ta MaTepiabHO-TEXHIUHA 0a3a He 3aBXKAH BiAIOBIAAIOTH UM
noTpedam, a TakoX BiJCYTHICTh JOCBiy poOOTH B yMOBax Jii 0COOIMBHX
NPaBOBUX PEeXHUMiB. Bce 11e MoXke MpU3BECTH 10 MepPEeBaHTaXKEHHS CUCTEMH
Ta 3HWKEHHS AKOCTi poOOTH. B yMOBaX BOEHHOTO CTaHy 3’SIBISIOTHCSI HOBI
BU/IM 3JIOYHMHIB Ta OPYILIEHB, sIKI BUMAraloTh BiJl CIiBPOOITHUKIB IHCTUTYTY
JIEp’)KaBHOTO OOBMHYBaueHHsl CIELiaJlbHUX 3HAaHb Ta BMiHb, OJHAaK
HeJI0CTaTHs KBaiikalis MpaniBHUKIB MOXe IPU3BECTH JI0 HEIIPABUIILHOTO
pO3CHiyBaHHS ~ 3JIOYMHIB Ta  IIOMWIKOBOTO  TIPUTATHEHHS 70
BigmoBigampHOCTI. HampykeHnit emomiiiHHII CTaH mepcoHaly, podoTa B
yMOBax BOEHHOTO CTaHy MOXKe OYTH Hy>K€ BHCHAXIIHBOIO Ta EMOLIHHO
HaBaHTaXXCHOIO TUTS CHiBpOOITHHUKIB IHCTHTYTY JIepKABHOTO
00BHHYBaYCHHS, II0 MOXXE BIUIMHYTH Ha iXHIO €()EeKTHBHICTH Ta POOOTY.
3a3HaueHi HETaTWBHI YMHHUKHU BIUIMHYJIM Ha 3MIIICHHS 3aKOHOTBOPYHX
NPIOPUTETIB Ta 3yMOBIJIM CHPSIMYBaHHS 3yCHIIb 3aKOHO/IABIsl HA TEPMIHOBY
PO3pOOKY BiIMOBITHOTO HOPMATHBHOIO MiAIPYHTs. [ eekTHBHOT pobOTH
IHCTUTYTy JEp)KaBHOTO OOBHMHYBau€HHs B YMOBaX BOEHHOIO CTaHy
HeoOXi1HO 3a0e3euyBaTH HaJIS)KHHUI PiBeHb (hiHAHCYBaHHS Ta MaTepiaIbHO-
TeXHIYHOT 0a3H, a TakoxK 3abe3neuyBaTH HEOOXiAHWIl piBeHb KBamidikaril
nepcoHary. KpiM Toro, BakIMBO 3a0€3MEYWTH B3AEMOMII0 3 IHIIUMHU
MPaBOOXOPOHHUMH OpPraHaMH Ta CYIOBOIO CHCTEMOIO, 1100 3a0e3meunTH
e(eKTHBHICTh PO3CIiAyBaHh Ta TNPUTITHEHHA OO BIAMOBINATBHOCTI 3a
BUYMHEHI KPUMiHAJBHI PaBOMOPYIIICHHS.

Takox BapTo 3a3HAYUTH, IO BigOYIIMCS ITEBHI 3MiHH B 3aKOHO/IAaBCTBI Ha
yac Jii HaJ3BUYaifHOTO ab0 BOEHHOTO CTaHy Ha TepHTOpii YKpaiHu, a caMe:
«TUMYACOBHH JIOCTYII JI0 peueid 1 JOKYMEHTIB, BU3HAUEHHX Yy ITyHKTax 2, 5,
7, 8 wactunu neproi crarti 162 KIIK Vkpainu, 34iiCHIOEThCS HA IMiCTaBi
MOCTaHOBU  IPOKYypOpa, TMOTO/KEHOI 3 KEpPIBHUKOM MPOKYpaTypH.
Haranaemo, mo cr. 162 KIIK Ykpainu BU3Ha4ae Iepeliik 0XOpOHIOBAHOT
3aKOHOM Ta€EMHHMIII, SIKa MOXKE MICTUTHCh B pedax Ta JIOKyMeHTax. Terep, B
YMOBaxX BOEHHOT'O CTaHy, IIPOKYPOP, 32 CBOEIO MOCTAHOBOIO MOXKE OTPUMATH
JOCTYIl 70 iHpopMmamii, sfKa BigHECEHA JO JIKAPChKOi Ta OaHKIBCHKOT
TaEMHHMI; 10 iHpOpMaIllii, SKa 3HAXOAUTHCS B ONEPATOPIB Ta NpoBaiiepiB
TEeJICKOMYHIKallii, Tpo 3B’530K, aOOHEHTa, HaJAaHHS TEJCKOMYHIKAIIHHUX
MIOCJTYT, Y TOMY YHUCI OTPUMAaHHS ITOCIYT, iX TPHBAIOCTI, 3MIiCTy, MapLIPYTiB
nepeslaBaHHs TOWIO; 0 TEPCOHAIBHHUX JaHUX OCOOM, IO 3HAXOAUTHCS Y 1l
ocobucTOMy BOJIOJIIHHI 200 B 0a3i MePCOHAIIBHUX IAHUX, SKa 3HAXOAUTHCS Y
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BOJIOZIIBIS TEPCOHANBHUX JaHHWX, 110 3HAYHO MPUCKOPIOE TEMIIH
JOCYAOBOTO PO3CIIAyBaHHS KPUMIHAIBHHUX IIPABONIOPYIICHBY.

OTxe, IHCTUTYT Jep>KaBHOTO OOBHHYBAa4YCHHS € Ba)KIMBOIO CKJIAJOBOIO
npaBoBOi CHCTeMH YKpaiHH B yMOBaX BOEHHOTO CTaHy. Moro epexTuBHa
poborta 3abe3medye 3axWUCT MpaB Ta IHTEpECiB TPOMAASIH, a TaKOX
JOTPUMaHHS 3aKOHIB Ta MOPAAKY B CYCIiIbCTBI. 3a0€3MeYeHHs TOCTaTHBOT
kBaniikarii nepcoHaty, HaIEeKHOTO piBHA (DiHAHCYBaHHS Ta MaTepialbHO-
TEXHIYHOI 0a3u, a TAKOXX B3a€EMOJIT 3 IHIIMMH NTPABOOXOPOHHUMH OpraHaMu
Ta CYHOBOIO CHCTEMOIO € BXJIMBUMHU (aKTopamu, sKi 3a0e3nedyroTh
e(eKTUBHY pPOOOTY IHCTUTYTY B yMOBaxX BOEHHOTO KOH(IIIKTY.
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B ocranHI poKH KiBKICTh KPHUMiHAIBHHAX IPAaBONOPYIICHb, BUNHEHUX
HETIOBHOJITHIMH, MOCTYIIOBO 3MEHITYyeThes. [Ipote, odimifiHi cTatncTmyHi
JIaHi HEe TO3BOJISIOTH MIOBHICTIO OXOMHUTH CKIIAJHICTP Hi€l mpobiemu. YacTka
3IOYMHHOCTI HETOBHONITHIX B 3araillbHiil CTPYKTYypi 3JIOYMHHOCTI
3aJIMIIAETHCS TOCUTh 3HAYHOIO. | 10 TOTO K, 3MiHH, IO BiIOYJIUCS B PI3HUX
cepax )KUTTS CYCIUILCTBA 32 OCTAHHI POKH MaJIH ICTOTHHI BILUTUB HA YMOBH
(dhopMyBaHHS OCOOHMCTOCTI CydacHHMX JiTeH Ta MiUTITKIB, SIKI CTaJX OLIBII
BPa3JIMBUMH Mepe]] HECTIPUATIMBUMHU CYCIIIbBHUMH TIPOLIECAMHU.

Pe3ynbTaTt KpUMIHOJIOTIYHHX JOCIIKEHb CBIIYaTh, 10 0arato B 4OMYy
el BUJI 3JI0YMHHOCTI € OCHOBOIO JUIsl CaMoJIeTepMiHallii BCi€l 37I04NHHOCTI.
Tak, BCTaHOBIICHO, IO PEHUAMBICTH Ta MPOQeciiHi 3MOYMHII CBil MepIInit
KPUMiHAJIBHO MPOTUIIPABHUN TOCBIJ HA0YBaIOTh, SIK TIPABUIIO, II¢ B FOHOCTI.
A TOMy, TIpIOPUTETHUM HANPSIMOM JEpPKABHOI IOJITHUKH IOBHHHO OyTH
SIKOMOTa paHHE BUBEACHHS HEIMOBHONITHIX 13 KPUMIHAIBHOTO MPOIECy Ta ix
pecomiarmizaris.

Jlyist mocsrHEeHHs 1iei MeTH B YKpaiHi Jie minotHuil nmpoekt «IIporpama
BITHOBJICHHSI JII1 HEMOBHOJITHIX, SIKI € IiJ03PIOBAaHMMU Yy BYHHEHHI
KPMMIHAJBHOI'O IIPAaBONOPYIICHHS», IO peanizyeTbcs Ha 0asi cucremu
HaJaHHs OE30IJIaTHOI BTOPHMHHOI MPaBOBOi JAOMOMOTH. Takuili mpoekT OyB
BIIpoBaKeHNH MiHicTepcTBOM foctulii Ykpainu, Odicom ['enepamsHOTO
npokypopa Ykpainu 3a miarpumku Ipeacrasamnrsa Jutsaoro pongy OOH
(IOHICE®) B YkpaiHi.

BinHoBHe mpaBocymns — e MiAXix A0 pearyBaHHS Ha KPHMiHAJIBHO
NPOTUIPAaBHY MOBEIIHKY Ta BYMHEHHS KPUMIHAJbHUX MPaBOIOPYIICHB,
SKAH BpaxoBye OajaHC iHTEpeciB MOTEpHioi 0cOOM Ta HENOBHOJITHHOTO
NPaBONOPYIIHUKA. B pamkax BiZHOBHOTO IpaBocynnis, OOHIBI CTOPOHH
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KOH(JIIKTYy 3ampoImnyioThCsl Ha JIialior, SIKHH J1a€ MOXIIMBICTh BCIM
YYacHHUKaM IHIOUACHTY 3HAWTH CHUIBHE pilleHHS Ta BiAHOBUTH
CIIPaBETUBICTh. 3 BHIIC BUKIAJCHOTO BUILUINBAE, IO MiAXiM, SKUH JICKUTH
B OCHOBI BiIHOBHOTO TIPAaBOCYIS JJISi HETTOBHOJNITHIX, OPIEHTOBaHUI came
Ha HaJaHHI MOJXIIMBOCTI CTOPOHaM KOH(QUIIKTYy Ta CYCHUIBCTBY B ILIOMY
caMHM  BIIOpaTHCS 13  HACHiAKAMH  BYHHEHOTO  KPHUMIHAIBHOTO
MIPaBOIOPYILICHHS.

Bapro 3a3HaunTH, M0 BaXJIMBa pOJb Yy 3IMCHEHHI BIJHOBHOTO
MPaBOCY/ii HAMAEThCS JOTPUMAHHIO TNPHHIUINB, SKi JIFOTH IiJ Yac
BupinieHHs KoHQuikTy. Tak, BiZHOBHE NPaBOCYJS IPYHTYETHCS SIK Ha
3arajJbHOBHM3HAHMX TPAaBOBUX 3acajax (PIBHICTH BCIX Iepe 3aKOHOM;
IyMaHi3M, 3aKOHHICTb TOIL0), TakK i Ha CHELiaIbHUX NMPUHIHUIAX TaKHX SK:
JIOOpPOBUIBHICTD; BiTHOBICHHS CTaHy MOTEPIILIOTO; MOBHE BiAIIKOIYBaHHS
mKoau Tomo. Takox, BigmoBimHO A0 Pexomenpaniii KomiteTy miHicTpiB
Pagn €Bponu 1mono BiTHOBHOTO NPaBOCYAJS BHU3HAYCHO TaKi OCHOBHI
NPUHOUIN SIK: aKTHBHOI yYacTi 3allikaBJICHHX CTODiH; PIBHOI yBarum 1o
motpeb Ta iHTEepeciB CTOPiH; BUIIPABICHHS 3aBJaHOI ITKOMHN; HE3aJeKHOCTI
Ta HEYNEepeMKEHOCTI; peiHTerparii Ta JOCATHEHHI B3a€EMHOTO PO3YMiHHS;
KoH(piaeHIiitHOCTI [1]. BiAMOBIAHO, MU MOKEMO TOBOPHUTH IIPO T€, IO BCI ITi
MPUHIUIIKA  3HAXOAATh CBO€ BioOpakeHHs y mpoekTi I[Iporpamu
BIJHOBJICHHS JJIs1 HEIIOBHOJIITHIX.

[Iporpama BigHOBJICHHS AJIsl HEHNOBHOJNITHIX, SKi € MiIO3PIOBAaHUMH Yy
BYMHEHHI KPUMIHAJILHOTO NPaBONOPYIIEHHS MOXe OyTH 3aCTOCOBaHa y pasi:
«HASBHOCTI TOTEPIIJIOi CTOPOHU — (i3udHOI 0coOH, SKiii KpHMiHAITEHUM
TIPaBOIIOPYIICHHSM 3aBJaHO MOpPaJbHOI, (pi3naHoi a0 MalHOBOI IIKOIH, a
TaKOX FOPUINYHOI 0COOH, SIKill KpUMiHAIFHUM MPaBOMOPYIICHHSIM 3aBJIaHO
MaiHOBOI IIKOAW; BYMHEHHS HEIOBHOJITHIM BIIEpIIE KPHUMiHAJIFHOTO
MIPOCTYNKY a00 HETSDKKOTO 3JI0YMHY; BH3HAHHS HETOBHOJITHIM (aKTy
BYMHEHHS KPHMIHAJHHOTO IPABONOPYIICHHS; 3TOAM HENOBHONITHBOTO i
MOTEpITLIOro Ha y4yacTsb y [Iporpami» [2].

OO0oB’s13k0BUMH yMOBaMH y4acTi y [Iporpami BiTHOBJICHHSI € BU3HAHHS
HETIOBHOJIITHIM CBO€T BUHH, IIUPE BUOAYCHHS IIepe]l MOTEPITIO 0c0o000, a
TAKOX BIJIIKONYBaHHS 3aBIaHOi WIKOAM HOTepmijoMy. B yroxmi mpo
3acTocyBaHHsi JaHol [IporpamMu BHM3HAuaeThCsl SK 1 B SIKI TEPMiHH
HEMOBHOJITHS 0co0a BiJIIIKOJOBYE 3aBAaHy IIKOAY TMOTEPIUIid 0co0i.
Buxonmsun 3 mporo, Mu 0aduuMo, IO BiJHOBHE NPaBOCYAJS HAJae
MOXIIMBICTh ~ BPETryJIIOBaTH  KPUMIHAIBHUH  KOH(QIIKT, MO0 BHHUK
IbTEPHATHBHUM CIIOCOOOM.

BaxknuBa wactuHa yroaum mpo 3acrocyBanHs IIporpamu — 1ie 101aTKOBI
3axoau (BiABIOYBaHHS TYPTKiB, TI'POMAaICbKI pOOOTH, BOJIOHTEPChKa
TiSTBHICTh TOIIO), SKIi MOXYTh JOIMOMOITH HETOBHOJIITHIA 0CO0i 3HAWTH
HOBE 3aXOIUICHHS, 3MIHHTH CBOIO IOBEIIHKY, HOOYIyBaTH HOBi COIiaJIbHI
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3B’s13kW. J|JIs IbOTO peTioHaNIbHI IEHTPH 3 HaIaHHS 0€30TUIaTHOT BTOPUHHOL
MPaBOBOi JOMIOMOTH 3a3/1aJIETib YKJIAJAI0Th MEMOPAHIYM IIPO B3aEMOJIIIO 3
HepxaBaoro ycranoBoio «Llentp mnpoGamii» [3]. KpiMm 1mporo, s
JOCATHEHHSI €(EeKTHBHUX pPe3yJbTATiB 3aTydaroThCs ICHXOJOTH, (axiBIi
PI3HUX YCTaHOB Ta OpTraHi3alii, JiSUTBHICTH SKUX CIPSIMOBaHA, 30KpeMa, Ha
PO3BHUTOK OCOOMCTOCTI HETIOBHOMITHIX 0Ci0, iX pecoriamizarmito.

BigmoBimHo mo wiei Ilporpamm yci ywacHuku OepyTh Ha ceOe
3000B’s13aHHS HE MTOLIMPIOBATH OyAb-sAKy iH(pOpMaIlilo, sika crana iM Bizoma
mix yac 3acrocyBaHHs [Iporpamu 6e3 3roau iHmoi ctoponu. Jlo Toro ix,
MelniaTop HE Mae IpaBa IOBIIOMIISITH IPEICTAaBHUKAM CUCTEMH
KPUMIHAJBHOTO NPaBOCYAJs NpPO MNOAPOOMII MemialiiiHOro mnpouecy.
€IMHUIA JOKYyMEHT, SKUH MOXXE BHKOPHUCTOBYBATHCS il 4ac CyIOBOTO
pO3IIsiLy KPUMIHAIBHOTO IIPOBA/DKEHHS, € YroJa Ipo KOMIICHCAIIo
3aBJAHOI KO Ta MPUMHUPEHHS M) CTOPOHAMH.

HeoOximHO 3a3HaYUTH, IO 3aCTOCYBaHHS TAaKMX YTOX BIIIMOBITHO IO
nasoi [Iporpamu rmokasaino, 1o Taka Ipoueaypa Mae 0e33anepedsi nepeBaru
HaJl KapaJbHUM TpaBocyAsiM. Tak, pearizamnisi TAKUX yToJ| Ja€ MOXKIIMBICTb
HETIOBHOJITHIM HE pO3MydaTHCs 31 CBOIMH piJHUMH, TPOIOBXKYBaTH
HaBYaHHS Ta HE MOTPANUTH Il HEraTHBHHH BIUIMB YCTAHOB BHKOHaHHS
nokapanb [3]. 3okpema, 3aBISKH BIJHOBHOMY IPaBOCYAIIO MPOTAIOM
2019-2022 pokiB 202 HEHOBHONITHI 0COOM OTPUMAIIN TaK 3BaHUU «APYTHi
maHey. 1o Toro x, BapTo miaKpecauTH, mo 95% HEeNoBHOITHIX, sSKi Opanu
yuacth y I[Iporpami mpotsirom 2019-2021 pokiB, HE BUMHSIM HOBTOPHHX
KpPUMiHAJbHUX MPABOMOPYIICHb [4].

IIporte, HE0OXiTHO 3a3HAYUTH, IO cTaHOM Ha 2023 piK € urre 9 BUnaIKiB
3actocyBaHHs [Iporpamu. Lle, 30kpema, HOSICHIOETECS! BBEJCHHSIM BOEHHOTO
ctaHy B Ykpaini. Tak, oqHEM 13 BUKIHKIB peanizanii nanoi [Iporpamu cramo
Te, mo 3 24 mortoro 2022 poKy He BCi HETIOBHOJITHI OCOOM, SIKi BUWHIIIH
KpPUMiHaJIbHI IPOCTYIIKN Ta HETSDKKI 3JI0YMHU MOXYTh Terep OpaTH y4acTb
y takiii IIporpami. 30kpema, MoOBa iHjae caMe PO HAHMOMIMPEHIII
KpPHUMiHaJIbHI PAaBOMOPYUICHHS Cepe/l HEITOBHOMITHIX Taki SK: Kpaaikka Ta
rpabix. Tak, 70% HenoBHOMITHIX, siKi npoTsiroM 2019-2021 pokiB BUMHUIN
KpaJiKKu Ta rpabexi MOrnM B3sTH y4acTh y Ilporpami BigHOBIIEHHS Ta
NpolTH 3axo1u pecouianizanii. OnHak, i3 npuiHATTIM BepxoBHoro Panoro
Ykpainu 3akony Ykpaiau «IIpo BHeceHHs 3MiH 10 KpuMiHAIBHOTO KOJEKCY
VYkpaiHH MO0 TOCIICHHS BIANOBIAaIBHOCTI 3a MapoICpCTBO»  Bif
03.03.2022 poky Bka3aHi NPaBONOPYLIEHHs, BYNHEHI y MEPios BOEHHOTO
CTaHy, Telep IOBUHHI OyTH KBaJgi(iKOBaHI SK TSDKKI 3JO0YMHH, IIO
nepeabadarote Bim 5 mo 10 pokiB mo30aeneHHs Bodi [4]. OckimbKw,
KPUMiHAJBHUM 3aKOHOJIABCTBOM BCTAHOBJIEHO, IO NMPABONOPYIICHHS, SIKi
BUMHEHI B YMOBaxX BOEHHOTO a00 HaJ[3BUUAHHOTO CTaHy, € 00CTaBUHOIO, sIKa
00TsDKy€e mokapaHHS. Buxonsuu 3 I1pOro, OUMBIICTE HETMOBHOJITHIX HE
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MOXYTh OTPHUMATH TaKy MOXJIHMBICTH SK «IIAHC Ha pecoriamizarito». Jlany
pobJIeMy MOXKIIMBO BHPIIINTH, SIKIIO MiHicTepcTBO IOCTHII YKpaiHu Ta
Odic I'enepanbHOTO MPOKYypOpa 3HAWAYTH CIIOCIO HOPMATHBHO-TIPAaBOBOTO
BPETyJIFOBAaHHS BKa3aHUX OOCTaBUH Yy JOKYMEHTI, SIKHH BCTaHOBIIOE YMOBHU
Ta MOPSAIOK y4acTi HemoBHOMITHIX y ITporpami [4].

AJTe oTIpH TPy XHOIII, SIKi BUHUKIIH i 9ac peamizamnii ganoi [Iporpamu,
BapTO 3a3HAYMTH, 1110 TIepeBaraMy BiTHOBHOTO IIPABOCY S AJIsl CYCIIIbCTBA
Ta JIEpKaBH € Te, 1110 1Ie: BPaXOBY€ IHTEPEeCH 000X CTOPIH KOHQIIIKTY; CIpHsIE
PO3BUTKY TMOYYTTS BIJNOBINIBHOCTI Yy HEMOBHOJIITHHOTO; CTBOPIOE
MOXIIMBICTh Jiajlory MDK MOTepHiIMM Ta o0co00l0, sKa BYMHWIA
KpUMiHaJIbHE NPaBONOPYLICHHS; Halae 0co0l, sSKa BUMHWIA KPUMiHAIBHE
MIPaBOIIOPYIIEHHS MOXJIMBOCTI JUIS BUIPABJICHHS; 3MEHIIYE KUIbKICTH
NOBTOPHHUX  KPUMIiHAJIGHHX  IPaBONOPYLICHb,  CIPUSE€  BHXOBAaHHIO
CyCIIIbCTBA T4 BKOPIHEHHIO B HHOMY T'yMaHICTHYHHX IIHHOCTEH.

TakuM 4YHHOM, BiHOBHE TNPaBOCYIJsd BaXJIMBE HE JHIIE JUIA
HETIOBHOJITHIX, aJle W JIsI BChOT'O CYCHUTBCTBA. SIKIIO HETIOBHOJITHI 0COOH
NOTPAIUIAIOTh B YCTAaHOBH BUKOHAHHS IIOKapaHb, BUHUKA€E BEJMKUH PH3UK
TOTO, TI0 KPHMiHANBHI MPaBONOPYIICHHS OyIyTb BYHMHEHI HOBTOPHO.
HaromicTb, BiTHOBHE TIPaBOCYAJIS JIA€ MIAHC MMOBEPHYTUCS 1O HOPMAJILHOTO
KHTTS, @ TOMY, MU TIOBHHHI pyXaTUCh y CTOPOHY BiJIHOBHOTO NPaBOCYAJ
110/10 HETIOBHOJIITHIX.
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BinnoBHe mpaBocynAs AN HENOBHOMNITHIX — M€ MiAXiA OO pPO3TIAIY
KpUMiHAJIBHAX CIIPaB MO0 HEMOBHONITHIX, SIKUH Iependadae MmpiopuTeT
BIJIHOBJICHHS IIKOJM, 3aBJAHOI MOTEPIIIMM, HaJl OKAPAHHSIM BHUHYBATIIS.
He#t mimxix copsMoBaHWN Ha BHXOBaHHS Ta peaOUTITAIlil0 3JI0YHHINB,
30KpeMa HETIOBHOJITHIX, 3 METOI 3aro0iraHHs MOBTOPEHHIO 3JI0YHHIB y

MaiiOyTHEOMY.
B ymoBax BoeHHOro craHy B YKpaiHi HaWNOUIMPEHIIIUM BHIOM
MPOTHUIIPABHUX It HETIOBHOJIITHIX 3aITUIIAIOTHCS KpaJiKKH.

BinmoBimanpHICT 32 KpUMiHAIBHI MPABOMOPYIIEHHS, MPOCTYNKH Ta
3JI0YMHM, 3TiAHO 13 YaCTHHOIO APYroio crarTi 22 KpuMiHAIBHOTO KOJEKCY
VkpailHu, HACTa€ UIsl JUTHHE 3a OursimicTio 3mounHiB 3 14 pokis [1].
BigHoBHE mpaBOCYA/SI CTa€E OJHUM 3 BAXKIIMBHX €JIEMEHTIB CIIPaBEJIMBOTO
Ta e()eKTUBHOTO MIPABOCY I Y BCbOMY CBITi. Y CBITOBI/ IPAaKTHIIi BiJTHOBHE
NpaBOCYJ1 3 YCIIXOM BHKOPHUCTOBYETHCS y CIIpaBaX, IIOB’S3aHHX 3
HCTOBHOJITHIMH, 1 JIOTIOMara€ YHUKHYTH HeOaXKaHWX HACHIJIKIB LIS
MUTITKIB Ta IXHBOT pouHH [2].
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BinHoBHE TpaBOCYIIs 3acHOBaHE HA TMPHUHIWIT BIAMOBITATBHOCTI Ta
3aIydeHHS HETIOBHOJITHIX J0 TpoIiecy BUpIMIeHHs KoHuiKTy . Llel miaxin
30UTBIIy€e BIAYYTTSA YydacTi B TMpoleci Ta BiOMOBIZANBHOCTI Tepen
CYyCIIIBCTBOM 1 MOXE MaTH MO3UTHBHUI BIUIMB Ha TIOBEIHKY HEIIOBHOJIITHIX
y MaiioyTHROMY [3].

3acrocyBaHHA 3ac00iB BiTHOBHOTO IPABOCYIAS U HEIIOBHOIITHIX HE €
YHIBEpCAIbHIM PIIICHHSAM Ta MOXKE MaTH CBOI HEJIOJIKU. 30KpeMa, BiTHOBHE
MIPaBOCYI MOKE OyTH MEHIII ¢)EKTHBHUM B pa3i ICAKUX 370YUHIB. Takox,
BHUKOPHUCTAHHS BiJIHOBHOTO MPABOCYAII MOKE OYTH CKIaJHHM Y BHIIQJIKAaX,
KOJIM CTOPOHH KOH(QUIIKTY He 0a)KaloTh CIIiBIpaIIOBaTH ad0 KOJIM OJHa 3i
CTOpPIiH HE MOKe OyTH 3aJTy4eHa JI0 MPOIECY BiIHOBHOTO MPAaBOCY .

Kpim TOro, BUKOPUCTAHHS BiJIHOBHOTO MPAaBOCYIIS JJIsI HEMOBHOIITHIX
MOXXE BHMAaraTh 3Ha4YHHX BHTpAaT Ha OpTraHizallil0o Ta MPOBEACHHI
KOH(EepeHIIiid, TPYMOBUX 3yCTpideld Ta iHmMUX mporpam. Tomy, B AEIKHX
kpaiHax €C, BiZHOBHE NpPaBOCYAIS 3aCTOCOBYETHCS TITBKHA Y BHITAAKAX,
KOJI BOHO € (EeKTHBHIIINM 33 CTAaHTAPTHI METOIU MPaBOCYAII abo KOIH
BOHO MOJKE€ 3MCHIIIUTH KUTBKICTh 3aCyKCHHS HEMTOBHOIIITHIX 10 BiZOyBaHHS
MoKapaHHs y B’s3HUMI [3].

Kpainu, siKki aKkTUBHO BHUKOPHCTOBYIOTH BiJHOBHE IIPaBOCYAIS s
HETOBHOJIITHIX, MalOTh PIi3HI MIAXOMU 10 Horo peanmizaiii. Hanpukian, y
Hime4uuHi BiTHOBHE IPaBOCYA/S AJIsl HEIOBHOJITHIX € CKJIaJIOBOKO CUCTEMHU
I0BEHAJIbHOT IOCTHIII, sika 3a0e3rnedye MOBHY peaOiuIiTallifo 3J0YMHIIB Ta
PO3BHUTOK IXHIX COIiaibHUX HaBUYOK. Y DpaHilii & BiIHOBHE MPaBOCYIIs
JUIL HETIOBHOJIITHIX BHUKOPHUCTOBYETHCS SK IOHATKOBHI 1HCTPYMEHT, IIO
JIOTIOBHIOE TPAAHLIHHY cucTeMy focThiii [4, ¢. 355].

3 ICHUXOJOTIYHOT TOYKH 30PY, BITHOBHE MPABOCY IS ISl HEITOBHOTITHIX
MOXE€ MaTH TIIO3UTHBHHH BIUIMB Ha PO3BHTOK I1HAWBITyalbHOCTI Ta
comialbHUX HAaBHYOK TIUITKIB. Hampukmax, mporpaMu BiZHOBHOTO
MPaBOCYIsl BKIFOYAIOTH CITUIKYBaHHS 3 JKEPTBAMHU 3JI0YHHIB, IO MOXE
JIOIIOMOI'TH MITITKAM Kpalle 3po3yMiTH HaclliIKK CBOIX JIiii Ta HABYMTHUCS
B3a€MOISATH 3 IHIIUMH JIFOIbMU.

Tako Ba)KJIMBO 3a3HAYKTH, 1110 BITHOBHE MPABOCY/IIS MOXKE OyTH OLIBIII
EMOIIIHO BXKJIMBUAM TS TIUIITKIB, HDK TPAAMIIKAHI CyI0BI mpouenypu. Y
TPamUIlifHUX CYIOBUX Ipollecax MiUIiITKH MOXYTh BiguyBaTtH ceOe
HE3HAYHUMH Ta OE3CHIMMH, a BIJHOBHE MPAaBOCYIIS MOXKE OaTH iM
MOXKJIMBICTE B3ATH Ha ceO€ BIAIOBIJAIBHICTL 3a CBOI Jii Ta aKTHBHO
JIOTIOMAaraTd  BiJUIKOAOBYBATH 3aBJaHi IKOAW. TOMy  BaKIMBHM
TICUXOJIOTIYHUM aCIIEKTOM BiIHOBHOTO MPABOCYJIS € BU3HAHHS MI/ITITKIB K
AKTUBHHX YYaCHHKIB Mporecy. BinHOBHE mpaBoCy I MOKe TATH IiATITKaM
MOJUJIMBICTh BiTYyTH CBOKO BAXKJIHMBICTh Ta BHECTH BHECOK Yy TIPOIEC
BHpimeHHS mpobiemu [5, c. 4].
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OpnHak, Ha Hamly IyMKy, JesSKi MPOrpaMH BiIHOBHOTO TPaBOCYIIS
MOXYTh BUKJINKATH €MOUIWHUI TUCKOM(OPT Y MiUTITKIiB, OCKUIBKHA BOHHU
TIOBHUHHI 3YCTPITHCA 3 KEPTBAMH 3JI0YHHIB 1 3iITKHYyTHCS 31 CBOIM BUYMHKOM.
e moxxe OyTr 0COOIMBO BaYKKHUM /IS TAIIITKIB 31 CTAHOBHUIIIEM €MOIIIHHOTO
YU [TOBEIHKOBOTO PO3JIALYy.

Kpim BumeBka3aHOTo, MO3UTHBHI ACHIEKTH BHKOPHUCTAHHS BiITHOBHOTO
NPaBOCYIMs Ui HEMOBHONITHIX, IMOJIATAKOTh HE TUIBKM Y 3MEHIICHHI
KIJTBKOCTI TOBTOPHHUX 3JIOYHMHIB, ajle W Yy NOKpPAaIIEHHI CTOCYHKIB MiX
MOTEPIIJIMMHU Ta BUHYBATISIMH, @ TAKOXK Yy 3a0e3NeueHHi OibIl e()eKTUBHOT
peabiiTamii 3M0YMHIIIB.

Jlesiki HEeraTUBHI aCIICKTH BUKOPUCTAHHS BiIHOBHOTO MPaBOCYIIS VIS
HETIOBHOJITHIX, HAa TYMKY aBTOPIB, MOJIATA0Th Y TOMY, IO IOTEPIUTAN MOXKE
BiqUyBaTH Opak CIPaBEeIUIMBOCTi, SKIIO BHHYBaTelb OTPHMY€E M sKe
MOKapaHHA, Ta B TOMY, IO BiTHOBIICHHS IIKOIH MOXe OyTH HEMOKIIUBUM Y
IesIKuX BHUMagkax. KpiM TOro, MOXJIHMBE 3JO0BXHBAHHS CHCTEMOIO
BiTHOBHOTO MPaBOCYAIS 3 OOKY 3JIOYHMHIIIB, SIKi MOXYTh BHKOPHCTOBYBATH
fioro sk 3aci0 YHHKHEHHS BiIMIOBiMAIBEHOCTI 32 CBOT Jii.

B no3uTHBHOMY ICHXOJOTIYHOMY ACIEKTi, BiTHOBHE MPABOCYIIS MOXKE
MaTy 3HAYHUH MO3UTHBHUI BIUIMB Ha HENOBHOJITHIX, SIKi OEpYTh y4acTh y
I[OMY TpoIleci. 30KpeMa, SK IO0Ka3aHO BHINE, BiMHOBHE MNPaBOCYIIS
3aCHOBAaHC HA MPHUHIMIAX BIAMOBIIAIBHOCTI Ta B3AEMOJIl, TOMY I
NPUHIUIKA J03BOJIAIOTh HEMOBHONITHIM OyTH AKTUBHHUMH YYaCHUKAMU
IPOIIECy, 3PO3yMITH HACHIJKU CBOIX [ii, BIAYYTH €MIATIIO Ta MiATPUMKY
IHIIMX YYaCHUKIB Ta BiTIyTH O3UTHBHHUNA BHECOK Y PO3B’ I3aHH KOHDIIIKTY.
B 1imomy, BiZHOBHE TpaBOCYAOsS MOXE JONOMOTTH HEMOBHONITHIM
3pO3YMITH, IO IXHi Aii MalOTh HACHIAKHA Ta HABYHATHCS B3a€EMOJIi Ta
BUPIMICHHAIO KOH(IIIKTIB MIJITXOM CITiBIIpAaIli.

lomo mocmimKeHb, NPOBENEHHX B Il Tramy3i, 30KpeMa MOXHa
BiJ3HAYUTH JOCHIKEHHS [HCTUTYTY MUpY 1 HOpO3yMiHHS [6], sIKi MoKa3aim,
IO TiJUIITKH, SKi OepyTh y4acTb y Iporpamax BiJIHOBHOTO HpaBOCYJUIs,
MarTh OUIBIIy CXWIBHICTH [0 3MEHIIEHHS PELWAWBY 3JIOYUHHOCTI
MOPIBHSHO 3 TUMHM, SIKI 3a3HAIOTh  TPaAMUiiiHOT  KpUMiHAJIBHOT
BiMOBigampHOCTI. KpiM TOro, Ha JyMKy aBTOpiB, BiJIHOBHE MPaBOCY IS
MOJKE MAaTH MO3MUTHUBHUI BIUIMB HAa HEMOBHOJITHIX, [0 MAIOTh MPOOJIEMH 3
TICUXIYHUM 37I0POB’SIM, OCKIJIBKH TIEH TiAXiJ MOXe JTOTIOMOITH iM BiTdyTH
ce0e MCHII 1301bOBAaHIMU Ta HE3aXUIICHUMH.

Tako, y TICHXOJOTIYHOMY AacHeKTi HPOTHIl 3JIOYMHHOCTI BiJJHOBHE
MPaBOCYJIS ISl HETOBHOIIITHIX Ma€ MO3UTHUBHUK BIUIMB HA 1X peadiliTamio
Ta peiHTerpaiiro B cycniuibcTBO. OnmHAK, UL TOCATHEHHS €(eKTUBHOCTI
BiTHOBHOTO ITPABOCY//IsI HEOOX1MHO 320€3MeUnTH KOMIDIEKCHICTh MAXOIY Ta
3ay4eHHs 10 IPOIECY BCIX 3alliKaBICHUX CTOPIH, BKJIIOYAIOYM CaMOIO
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HETMOBHOJIITHROTO, HOro O0aThKiB, TICHXOJIOTIB, COIIALHUX MpPAIliBHUKIB,
MIPEICTaBHUKIB MIPaBOOXOPOHHHUX OPTaHiB Ta IHIIHMX CIICI[iaiCTIB.

[[omo HeraTMBHUX acIIEKTiB, MOXKHA BiA3HAYUTH HU3BKY €(DEKTUBHICTH
BiTHOBHOTO TIPaBOCYAIs Y BHUITaJKaX, KOJIHM HEMOBHOIITHIHN BXKe Ma€e JOCBif
BUMHCHHS CEpHO3HUX 3JI0YMHIB Ta HE Oa’ka€ 3MIHIOBATH CBO€I MMOBEIIHKH.
Tako, MOTEHIIITHO MOXKIIMBI IPOOJIEMH 3 BUKOHAHHAM ITOKJIaICHUX Ha HIX
00O0B’SI3KIB Ta YMOB, sIKi HAKIaJarOThCsS IiJl 4ac MPOIECIB BiJHOBHOTO
TIPaBOCY 151, 1110 1HOJII MOYKE TIPU3BECTH JIO0 TOBTOPHOT'O BUMHEHHS 3JI0YHHIB.

VYkpailHCBKUI JOCBiJ TMOKa3aB MMO3UTHBHI PE3yJbTAaTH Bijl 3aCTOCYBaHHS
IporpamM BITHOBHOTO IpaBOCYIAs A HemoBHOMITHIX. Tak, «IIporpama
BiTHOBJICHHSI JUIsi HETMOBHOJITHIX, IiIO3PIOBAHUX Y BYHMHCHHI 3JIOUHHY
YCIIIIHO BIpoBapkeHa B YkpaiHi 3 2019 poky Ta 3abe3nedye qoOpOBiIbHE
Y3TOJDKSHHS Ta BiIIKOXYBAaHHS IIKOAW HEHOBHOJITHIMHU Y KPUMiHAJIBHOMY
mpomeci. YdacTh B HiI Moke OyTH 3amoODKHUKOM BYHHEHHIO
HETIOBHOJIITHIMH 3JIOYHMHIB MTOBTOPHO. 3TiTHO METOAWYHHX PEKOMEHAAIlii
IIOJ0 BKa3aHOI NMPOrpamMu, CTOPOHH € aKTHBHUMH yYaCHHKAaMH IPOTPaMH,
CaMOCTIfHO [IyKalOTh NUIIXH BHUPIMICHHS KOH(QIIKTHOI cHTyamii Ta
BIAIIKONYBaHHS 3aBIaHOl INKOAM. BxkasaHa mporpaMa 3aTBepiKeHA
CHUTbHMM Haka3oM MinicrepcTBa roctuuii Ykpainu Tta ['eHepanbHOT
npokypatypu Ne 172/5/10 Bix 21.01.2019 poky [7].

TakuMm 4MHOM, Ha JYMKY aBTODIB, y TICUXOJIOTTYHOMY acIeKTi BiTHOBHE
NPaBOCY/Il € JI€BUM, ajie HE € YHIBEpCaIbHUM pIlICHHSM, 30KpeMa y
BUIIaJKaX TSHKKHX Ta OCOOJMBO TSDKKMX 3JI0YMHIB. BUMHEHHS 31104MHYy B
YMOBaX BOEHHOTO CTaHy € 00CTaBHHOIO, sIKa 00TSDKY€ MOKapaHHs Ta BILTMBAE
Ha KBaJi(QiKaIlifo 3J0YMHY, a OJHIEI0 3 YMOB YYacTi y BKa3aHii mporpami
BITHOBJICHHS € BYMHCHHS HEMOBHOIITHIM TPOCTYIKY a00 HETsSHKKOTO
3JI0YMHY, TOMY B YMOBaX BOEHHOI'O CTaHy KiJIbKICTh BUITAJIKiB 3aCTOCYBaHHS
BUILEBKA3aHOI IPOrPaMH 3MEHILHIIOCS.

Takox moTpiOHO BpaxOBYBaTH, IO BiHOBHE MPAaBOCYIS HE 3aMiHIOE
KpUMiHaJIbHE IPaBOCYAJIS, & € IOIOBHEHHSM JI0 HBOTO.
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3 nouarky 30poiHoro KoH(IiKTy nounHarouu 3 2014 poxy ykpaiHCbka
BJaga HEOAHOPA30BO 3asBIsUIa NMPO MopyuieHHsA Pocielo pizHOMaHITHHX
MDKHapOAHMX JOTOBOPIB Ha OKYIIOBAaHUX TEPUTOPISIX aHEKcoBaHOTO Kprnmy,
Jonernpkoi ta Jlyrancekoi obmacreii. Iliciast moBHOMacITabHOTO BTOPTHEHHS
pocifichkux Biiicbk B YKpaiHy Takux 3asB moOuremramo. Hacminkn
pociiicekux arak ioxynauii Ha KuiBmuni, Cymmuni, B XapkoBi Ta
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Mapiynomni, «Kpu4ylli» J0Ka3H 13 3aXOIUIEHMX XepcoHa Ta MemiTomnois
CTaJIM TOJIOBHMMH HOBMHAMH YKpaiHM 3a OCTaHHIH pik. BoHNM BUKIMKaIOTH
CTpax, HEHaBUCTh Ta OTUY.

[Ticns 3BinbHeHHs Byui, Ipnens Ta ['ocromens noacTBy mpencraBuiIn
JOKa3: KpuBaBHX 310unHIB PD. PoscTpingni # 3akaToBaHI IMBITBHI cepen
SIKMX ¥ MaJIOJITHI JiTH, YHi TiJla B KpamoMy BUIAIKy CKUIAIH 0 OpaTChKUX
MOTHJI, a HEpiIKo — 3aluIIanyd IpOCTO IOCEpe] BYIHIb, fAK JIOKa3
HEITIOJICPKUX BUMHKIB. 3pyiHOBaHI Ta morpaboBaHi Oy IWHKH, CITyCTOIICHI Ta
BIIEHT BUHUIIEH] MicTa.

INoBHOMacmTabHa 30poiiHa arpecis mocrana MPoOOJIEMOIO aJeKBAaTHOI
NIPaBOBOI OIIHKM JisiM OKYIaHTa, L0 MAarOTh MICIle Ha OKYNOBaHHX Ta JIe
OKYNOBaHMX TEPUTOPIst YKpaiHH, Ta 3TOYMHHHUM JissHHAM PO B minomy, sk 3
TTO3MIIH BITYM3HAHOTO 3aKOHOJABCTBA TAK 1 MO3MIIH Mi>KHAPOTHO-TIPaBOBHIX
axti. Hacammepes Moa iine npo sotupu XKernesceki kouBeHuii (1946 poky),
TOJIOXKCHHS SIKMX PErIIAMEHTYIOTh, IPO 3aXHCT KEPTB BiiiHH, 5IKi PHCBSYCHI
TOIMIIEHHIO 0T MOPAHCHHX 1 XBOPHX Y JIIOYHX apMisX, MOBOKCHHIO 3
BiIHCHKOBOIIOJIOHEHUMH, 3aXUCTy LHMBUILHOTO HACENEHHs I 4ac BiiiHH,
3aXUCTy JKEpPTB 30poiiHux koH(mikTiB Ta iH. [1]. IIpaBoBa omiHka miit
OKYNaHTIB Ba)XJIMBAa HE JMIIE 3 TOYKU 30py HPHUTATHEHHS BHHHHUX 0
BIJINIOBIJAJILHOCTI 3a BOEHHI 3JIOYMHHM a ¥ A KBawmidikarii miid 3 Ooky
MDKHapOJHOTO TYMaHITapHOTO IpaBa, IO HAJacTh MO>KJIMBICTE CTBOPHTH
BiINOBiTHY MOJENb Aill epxKaBH B chepi 3aXHUCTy BCIX TPYIl HACEICHHS Ha
OKYHOBaHHX PAlIMCTaAMH TEPUTOPIAX. 3MEOLIBIIOTO 1€ CTOCY€ETHCS MUTaHHS
eBaKyamii IMBITBHOTO HACEJICHHS, CTBOPEHHS YyMOB [UI HAaIaHHI
T'YMaHITapHOI JOTIOMOTH TOIIO.

Ha cporonniniHiii aeHp crpamiHi peaiii siki BinOyBaroTbcs B YKpaiHi
JIOBOJISITh HAJBaXKIJIMBICTh JAOTPUMAHHS MiJ 4ac 30pOHHMX KOH(]IIIKTIB Ta
Be/IeHHs 00MOBHX JIiil NPUHLIMIIIB BEPXOBSHCTBA NpaBa, BU3HAHHSI JIIOJIMHH 1
rpOMaJTHUHA SK HAWBHIOI IIHHICTIO. TOMy § JIFOACTBO CTBOPIIO Ha
MDKHapOJIHOMY PiBHI BiOBiTHI IIpaBWIa BeICHHs BiifHH, [0 BBa)XKAIOTHCS
3arallbHOBH3HAHUMH Yy CBiTi, OKpEeMi 3 HAX 3aKpiIUIeHI Ha MDXKHAPOJHOMY Ta
HalioHabHOMY — piBHsX. OKpeMi IOpUAWYHI  HOPMH/3aKOHH, IO
PETJIaMEeHTYIOTh IIpaBHiIa BEICHHS BiHU, € TAKMM CaMHM JIaBHIM ITOHSTTSM,
SIK 1 cama BifiHa. 3 JaBHIX JaBSH MPAKTHYHO BCI IUBLII3AIT B Tl Y 1HIIIN
Mipi HaMarajucst oM’ IKIITUTH JKaxiTTs Ta HACJIAKK BiitHU.

IMowyarok XIX cromitti crae KaTajizaropoMm mpoueciB Koaudikamnii
3aKOHIB 1 3BMYAiB BiifHH, sIKa TIPOXOJAUTH y JBOX HAINpsSIMaX — 3aXHCT )KEPTB
BiiHU (mobmo npago JKewnesu, nouamox po38UmMKy 5K020 NOKIAOEHO
JKenescoKkorw KoHGeHYico npo noninueHHs 001i NOPAHEeHUX Ha noji 00w
1864 p.) Ta 3aKOoHHE peryJroBaHHS 3ac00iB Ta METO/IB BEJCHHS BOEHHHX
omepatiii/nii  (moomo npaso I'aaeu, nouamox skomy 6y6 3ACHOBAHUTL
maxumu ooxymenmamu, sk Kooexc Jlibepa 1863 p., Canxm-Ilemepbypsvka
deknapayis npo CKACY8AHHA 3ACMOCY8AHHS 6UOYXOBUX MA 3ANANIOEANLHUX
xkyv 1868 p. ma npoexm bproccenvcokoi dexaapayii npo 3axonu ma 38udai
gitinu 1874 p.), mo, B pe3yiabTaTi MPU3BENO OO0 NPUUHATTS [ aa3zpkux
koHBeHLii 1899 ta 1907 pp. [2].
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Omxe, OYEBHIHUM CTa€ 10 MKHApOAHO-NIpaBoBa JokTpuHa XIX cromiTrs
OaratboX KpaiH NpHUAULUIA YMMaly yBary MAOCHIDKEHHIO Ta BHUPILIEHHIO
npo6iieM, OB’ s13aHOT 3 3aKOHAMH Ta 3BUYasMU BEICHHS BiiHH [1].

VkpaiHa sk KpaiHa-ydacHHUIS JKCHEBCHKMX KOHBEHINI Mae€ CBOIM
00OB’A3KOM  pO3CHiAyBaTH Ta  NPUTITHYTH A0  KPUMiHAJIBHOI
BINOBITaNFHOCTI 3a MOPYIICHHSA MDKHApPOAHOTO TYMaHITapHOTO IIpaBa
(mami— MI'TI) Ta iHmIi cepito3Hi MOPYIICHHS Mi>XKHAPOIHOTO TPaBa.

UuHHEe KpUMiHaJIbHE 3aKOHOJABCTBO YKpaiHM MICTHTH JIHIIE OIHY
crarTio 438 YacTuHa repiia SKoi perjJaMeHTye BiJlIOBiIaIbHICTh 32 BOEHHI
3JI0YMHU Ta BKIJIIOYAE CiM (GOpM 00’€KTUBHOI CTOPOHM IaHOTO CKJamy
3JI0YMHY, IIICTh ()OPM 3 HAassBHUX YMOBHO MOJKHA Ha3BaTH CIICLialIbHUMH, a
ChOMa Ma€ XapakTep YHiBepcalbHHMH, JUCIO3MLIs SKOi € OaHKETHOIo, Ta
Hanpasisie Hac Ha MI'TI, 1s po3’ssicHeHHS 3MicTy IPOTHUIPABHUX HisHb [3].
OTxe, ToJIOBHA Bi,I[MiHHiCTL ct. 438 KK Vkpainu ue Te, 110 BOHA Mae
6J'IaHKeTHy JUACTIO3UIIIIO, 10 NIPUKIIALY MH HE 3MOXKEMO 3PO3YMITH, IO TaKe
«KOPCTOKE IOBOUKCHHA» HH «3a0OPOHEHI 3aCO0M BEICHHS BIHM» HE
3BEPHYBIUKMCh JJISI PO3YMIHHS 3MICTy JUCIO3MLINH O MIDKHApOIHHX
noroBopiB y cepi MI'TI, Ha BinminHy Bix iHmunx nonoxens KK Ykpaiuu, ne
Oe3nocepeIHbO BU3HAYCHHH CKIIaJl KPUMIHATBHOTO PABOIIOPYIICHHS.

Pa3om 3 TuM aepxaBu — ydacHuIi JKeHeBChbKHX KOHBeHIIH 1946 poky,
3000B’s3aMMCh NPUHHATH Ta KOAM(IKYyBaTH BiNMOBINAIBHICTH Ha
HAI[IOHAJILHOMY DiBHI, B sIKiX OyIta 6 nepesoaucHa eeKTHBHA KpUMiHATbHA
BIZINIOBIABHICTS Ta CYBOPE MOKAPAHHs 3a BYMHCHHS TAKOTO 3JOYHHY, YH
BIATIOBIJANIBHICTD THX, IO BiAJAIOTH HaKa3 BUMHATH TaKi CEpHO3HI 3TI0YHHH,
MOPYIIYIOYH KOHBCHIIIIHI TIOJIO>KCHHS.

Tomy, siko npaBoBid omiHI/ KBanmidikaiii MmiUAraloTh IiSHHSI, L0
MOPYIIYIOTh 3aKOHHM Ta 3BMYai BIifHM HacaMIiepel HaM MOTPiOHO 3BEPHYTHCh
1o Hopm MI'TI sk nepuie pxepeno.

3actocyBanHsi Ha mnpaktuni HopMm cr. 438 KK Vkpainm He €
OTHO3HAYHHUM, OCKIIBKM ICHYIOTH HEBHpINICHI NHTaHHS, IIOIO (bopM
BISIBICHHS 00’ €KTHBHOI CTOPOHH CKIIaZy 3JI0YHMHY, O3HAKH CYO’€KTHBHOI
CTOPOHH Ta POOJIEMH BiAMEKYBAHHS BiJl CYMIKHHUX CKIIaJiB KpHMiHAIbHAX
npaBonopymeHs. Hopma cr. 438 KK Vkpainm mignsrae 3acTocyBaHHS 3
MOMEHTY 30pOiHOi arpecii, ToOMy He BOA4a€TbCs MiACTaBH I 11
3aCTOCYBAHHSI JIMIIE 32 JiSHHS 3 TIOYaTKy BEJEHHS BOEHHOTO CTaHy.

VYkpaiHa He SIBISETHCS CTOPOHOIO sKa Iignucalia Ta paTudikyBaiia
Pumcekuii craTyT MiXKHapOIHOTO KPUMIHAJIBHOTO CyJy, TOMY, TIOMHIIKOBO €
OUiKyBaHHA, OO0 HeodimiiiHa Koauikamis 3JIOYMHIB TIependadeHi B
Pumcekomy craryty MKC, moxxe Oyt Oe33amepeyHO 3acTOCOBAaHO IpU
KBamiQikamii nisHe mependadeHi ct. 438 KK Ykpainu.

Pumceknit craryr MKC € neodimiiinoto konudikarieto, i He MICTHTb
BUKJIIOUHUH TEPEITiK 3JI0UHHIB, Ta HE 1ICHTUIHUMHU 3 TUMHU, 10 TiepeadadeHi
B JKenercrkux koHBeHmis [4]. Hopma cr. 438 KK Vkpainu, sk panime
3a3Havyasach € OaHKETHOI0, a TOMY Ui il 3aCTOCYBaHHS B KOXKHOMY
KOHKPETHOMY BHUIAJKy HOTPiOHO NMOCHWJIaHHS HAa HOPMH, CTATTi i NMpaBmia
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KOHBEHIIIH a00 HOPMHM 3BHYAEBMX INPABMII ISl BCEOIYHOTO 3aKOHOAABYOTO
PO3KPHTTS Jiif 00’ €KTUBHOI CTOPOHU CKJIaJy 3JI0YMHY JaHOi HOPMH.

Cy0’exTH BUMHEHHsI KpHUMiHaJBHOTO IpaBonopyuieHHs 3a cT. 438 KK
VkpaiHu, MOXyTb OyTH SK KOMOATaHTH Tak 1 He KOMOaTaHTH, Xoua
MIPUTATHEHHS HE KOMOATaHTIB HA HANIy OYMKY CKOpIII € BHHATKOM YUM
MIPAaBHUJIOM , OCKUIBKH TaKHH 3JI0YMH SAKHU Tependadae MOpyIIeHHs 3aKOHIB
Ta 3BMYAiB BIMHHU, BUNHIETHCSI KOMOATaHTaMM.

BoeHHI 3m0YMHM B MIKHApOJHOMY TyMaHITapHOMY TIpaBi 3aliMaroTh
oco0nuBe MicIle, 110 CTOCYETHCSI HacaMIepe,] IOBEACHHsI BUHH 0co0H, 110
3aBXK/IH 3QJISKUTD BiJl KOHTEKCTYaJIbHOTO aclekTy. Tomy, JIOTi4HO, 10 Npu
BiZICYyTHOCTI KOHTEKCTYAJILHOT'O aCTIeKTy He KOHE ITOCSATaHHs Ha )KUTTS 0CO0U
4H i craTeBy cBOOOy Mae MaTH 03HaKH 4M KBaniikysaTuch 3a cT. 438 KK
VYxpaian. ToOTo, Taki qiTHHS MOXXYTh OyTH KBalriikoBani 3a cT. 152 Tta 115
KK Yxkpainu, 38Bn4aifHoO IpH BiICYTHOCTI KOHTEKCTYaJIbHUX O3HAK TAKHUX SIK —
30poitHuil KOH(IIKT, YN BililHA, YM HACHWJIBCTBA SK MOIOJAHHSI OMOPY,
BHKOPHUCTAHHSA 30poi Ta iH.

Otxe, NOCIIPKYI0YH TIpOOJieMy MOPYIICHHS 3aKOHIB Ta 3BUYAiB BiiHU,
JUIA TpaBWJIbHOT KBamiikamii Mae BaXIMBE 3HAYCHHS JOCHIHKCHHS
OaHKETHOI AUCIO3UIIIT, BCTAHOBJIEHHS OCHOBHOI'O Ta JOJATKOBOIO 00’€KTiB
KPUMiHaJIbHO-NIPABOBOI OXOPOHH, BCTAHOBJICHHS IPEIMETIB 3JI0YMHY, Ta
motepminux. TakoX He MOXKHA JIMIIMTH 103a yBarot Te mo cdepa MITI
oOMe)keHa 9acoM, MiXKHAPOIHOTO YA HEMIXKHAPOIHOTO KOHQIIIKTY, TOMY, IO
HacamIepe]] MOJOXKEHHS BITYM3HSHOTO 3aKOHOAABCTBAa HE 30iraeTbcs 3
monoxeHHaMu MI'TI momo po3yMiHHS 30pOHHOTO KOHDIIKTY.
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Huckycis B YKpaiHi TOBKOJIa TEMH paBa Ha BOTHEMANBHY 30pofo uu ii
neranizanii TpuBae yxe monan 20 pokiB. Y Oepesni 2021 poky Bepxosna
Paga Yxpaiau BKOTpe He miATpuMalna IO ief0, MPOTOJIOCYBABIIN IPOTH
000X 3ampoIOHOBAaHMX 3aKOHOMPOEKTIB, Xxouda yxe 23 mororo 2022 poky
nmapJaMeHTOM OyJIo MPHUHHATO 32 OCHOBY HpoekT 3akoHy «[Ipo mpaBo Ha
LMBIJIbHY BOIHENAJIbHY 30p0oto» [1], METOIO SIKOTO € MOCUIIEHHS IOTPUMAaHHS
PEXUMY 3aKOHHOCTI B TUTAHHSIX BU3HAYCHHS IPABOBOTO PEKUMY BIACHOCTI
Ha 30polo, 3aKpilUIeHHsT OCHOBHHMX TIpaB Ta OOOB’S3KiB TIpOMajasH 1
IOPUIUYHUX OCi0 11010 BUPOOHUIITBA, HAOYTTSI, BOJIOIIHHS, PO3IOPSHKEHHS
Ta BUKOPUCTaHHs 30poi i Ooernpunacis, BpEryJrOBaHHS 1HIIMX CYCHUIBHHX
BiTHOCHH, 1110 0e3MocepeIHbO 3 IIMM TOB s13aHi [2].

OcTaHHIMH pOKaMH OiJbIIICTh TMOMITHKIB HATOJONIYBAIA HA TOMY, IO
CYCITIUTBCTBO HE TOTOBE JI0 TAKOTO KPOKY Yepes3 Te, M0 KyIbTypa IIOBOKEHHS
31 30poero B YKpaiHi Ie Ha HaJATO HHU3BKOMY piBHI, a II€, BIIMOBIIHO,
CTBOPIOE MOTEHIIIITHY HeOe3IeKy IS 3I0pOB’ sl YU HABITh KUTTS Jtojeil. Ha
MEepIUid OIS, Taki AYMKH BHIAIOTBCS HE O€3MiACTaBHUMH, OCKIIBKH
mmre 6:m3bKo 25% yKpaiHIiB 3a JaHUMH COLIOJIOTTYHOTO JOCTI/DKEHHS, 110
MpOBOIWIOCHE Tpymnoio «PedtuHr» ©Ha mouatky mrotoro 2021 poky,
HiATPUMYBaJIM NIPaBO Ha BOJIOJIHHS BOT'HENalbHOIO 30poeto. [Ipore, sKIIo
B3STH BiJMOBIIHI MOTIEpEIHI TOKA3HUKH, TO KiJIbKICTh TAKUX NMPUXMILHUKIB
JIEIIO 3pOocia, OCKUIBKH If0 imero B 2014 pomi minrtpumysanu jume 10%
rpomansaH Ykpaiau [3].
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3arapOHHIIbKE BTOPTHEHHS pamucTiB Ha modarky 2022 poky cyTTeBO
3MIHWJIO CTaBJICHHS YKpaiHIiB IO mpaBa Ha 30poro. OTpumaru 30poro mist
ocobucToro 3axucty rotosi 59% ykpaiHuiB 3 moHax 1,7 MIH rpoMajisiH, SKi
25 tpaBHs 2022 poKy B3SUIM YYacTh y TNEPIIOMY BCEYKPaiHCBKOMY
ONMTYBAaHHI 3a JOMOMOTOK MOOIUTBPHOTO 3acTOCYHKY MiHicTepcTBa
uudpoBoi Tpanchopmanii Yipainu «dis» [4]. [IpubmusHo Taki x gaHi Oymm
omyOnikoBaHi W Iicisi omuTyBaHHS, mpoBeneHoro 23 tpasHs 2022 poky
Comionorignoro rpynoio «Peittuary» [3]. TakiuM 9UHOM, KUTBKICTh THX, XTO
MiATPUMYE HaJaHHA TIpoOMajsHaM YKpaiHM TpaBa Ha BOJIOJIHHS
BOTHENAJBFHOIO 30pO€r0 3pocia OUTBII HiK ynOBiWi, ajyke BiifHa 3MiHMIA
CHPUHHATTS 30poi, sika 13 KaTeropii «3arpo3u Ta pU3UKH» IepeuIlia 1o
Kareropii «3axmct i Oe3meka». OKpiM IBOTO, 3’SIBISETHCSA TIEPEKOHIINBE
PpO3yMiHHS TOTO (akTy, o 30p0si 3HAYHO 30UIBIIYE AHCH HA BUKUBAHHSI.

Hapa3si ykpaiHmsM [103BOJICHO JIETaJbHO BOJIOJITH BOTHEMAJIHHOIO
MUCJIMBCHKOIO 30POEI0 PI3HOTO TUITY — HOUYWHAIOYH BiJl IOMIOBUX PYIIHHIIb,
3aKiHYYIOYH Pi3HOMaHITHUMHE KapabiHaMH, SKi 3a CBOIMH XapaKTePUCTUKaMHU
MaJlo YMM BIJIPi3HSIOTHCS Bil aBTOMAaTHYHOI 30poi. KoxkeH rpoMaasiHiH Mae
MOJJIHBICTH aO0CONIOTHO JIeTalbHO NpuAOaTH 30pOor0 MpH JOCATHEHHI
MEBHOTO BIKY, HANpHKIAJl, MHCIMBCHKY TIJIQJKOCTBOJIbHY PYIIHHIIO —
3 21 poky, Hapi3Hy 30poto (kapaliH, TBUHTIBKY Ta PyIIHHUIO) — 3 25 POKiB.
Takox okpemi kKaTeropii ykpaiHIliB MalOTh IIPaBoO BOJOAITH TPAaBMAaTHYHOIO
30poero. OkpiM IIBOTO, TOTPIOHO MaM’SATaTH 1 IPO HATOPOAHY 30pOI0, SIKY
PO31apoByBalil OUYUILHUKH CHJIOBHX BIZIOMCTB OarathoM ocobaMm, siKi He
MaJd >KOTHOTO CTOCYHKY aHI O TIPaBOOXOPOHHOI IisNIBHOCTI, aHi a0
BIICHKOBOI CITyKOH.

[Ticns moYaTKy HIMPOKOMAcHITAaOHOrO BTOPTHEHHS Ha TEPUTOPIIO
VYkpainu, monuT Ha 30poro CYTTEBO 3pic. 3a CIOBaMHU roj0BH YKpaiHCHKOT
acorriamii BiacHUKIB 30poi ['eopris Yuaiikina, 10 24 mrotoro B YKpaiHi
OlbIIIe KyIyBaJIH IJIaIKOCTBOJIBFHY MHUCIMBCHKY 30por0. 3apa3 HaiOibIIwiA
MOTIHT Ha Hapi3Hy [5].

BapTto Takox 3a3HaumTH, 10 JTOTOTO 2022 pOKY MEXaHi3M OTpUMaHHS
JI03BOJTy Ha 30pOI0 pEryJiroBaBCs JIMIINE JBOMa Hakaszamu MiHicTepcTBa
BHYTPIIIHIX cIpaB YKpaiHW i mporeaypa OTpUMaHHS J03BONYy Ha 30poio
Oyna 1oBoJI TPHBAJIOIO Ta OropokparuuHoro. OxnHak, y OepesHi 2022 poky
MBC cnpoctmino BiINOBiAHY TNpoUenypy Ha HeplO,I[ BOEHHOTO CTaHy,
BugaBmu Hakaz Nel70 «IIpo ocobnuBocCTi Bumadi TpoMajasHaMm YKpaiHu
JI03BOJIY Ha NpuaOaHHs, 30epiranHs Ta HOCIHHS MECIIMBCBKOT 30poi Ta Habo1B
70 Hel i gac aii BOeHHOTOo cTany» [6]. TakuM 9rHOM, Hapasi s UBUTEHIX
oci0 B YkpaiHi B ymMoBax BiliHM Ji€ WIJMX TPH MEXaHI3MH BOJOIIHHI
BOTHENaNpHOIO 30poero. Ilepmmii mexaHisM mepenbadae HaOyTTS
MHCJIMBCHKOI BOTHENaJbHOI 30poi y BIAcHICT I'pOMajasHaMH YKpaiHH B
3arajJibHOMY TIOPAIKY, KWW Iependadae MOHOBIECHHS J03BONy Ha 30poio
KOXKHI TpH poKH. J[pyruM mMexaHi3MOM rnepeadadyeHo CKOPOUEHHH MOpPsIOK
HQJaHHSA TpPOMaJsHaM YKpalHM I03BOJy Ha TpHI0aHHS, 30epiraHHsA Ta
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HOCIHHS MHCJIMBCBHKOI BOTHENaJbHOI 30poi Ha 4Yac Jii BOEHHOI'O CTaHy.
TperiMm wMexaHi3MOM Ha Tepiof 3ampoBa/PKEHHS BOEHHOTO CTaHy
BCTAHOBJIGHO OCOOJIMBHUI IMOPSIOK TUMYAcOBOTO BHJAHHS BOTHENAJIBHOL
30poi i boenpumaci 10 Hel rpoMaasIHaM YKpaiHH, iHO3eMILIM Ta ocobam 6e3
TpPOMaJSIHCTBA, SIKI Ha 3aKOHHUX IiJICTaBax IepeOyBalOTh Ha TEPUTOPIl
Ykpaiaun, A8 y9acTi y Bifcidi Ta cTpuMyBaHHI 30poiiHO1 arpecii pociiicbkoi
(dheneparrii Ta/abo IHIIKUX JEPHKAB.

3a inpopmaniero MiHicTepcTBa BHYTPIIIHIX CIIpaB YKpaiHH, 10 TOYATKY
arpecuBHOi BiHM TNPOTH YKpalHM TPOMAJSHU JIETaJbHO BOJIOIIIH
BOTHETIAILHOKO 30POET0 ¥ 3araibHi KibkocTi Giu3bKo 1,3 MiTH oquHuUIE [7].
Aune Haii0inpIIy NPOOJeMy Ha CHOTOJHI CTBOPIOE came HeJlerajibHa 30pos,
BeNMYe3HI OOCSATH sIKOi, 3a MJaHUMH IIBEHIApCHKOI  IOCHITHHUIBKOT
opranizauii Small Arms Survey, NpomOBXYIOTbh MiAPUBATH 3yCHILII
MPaBOOXOPOHHUX OPTaHiB 1 MarOTh CMEPTOHOCHI HACHIIAKH AJSI TPOMalsH
VYkpainu [8].

HesBaxaroun Ha Taky 3HaYHY KUTBKICTh BOTHENANBHOI 30poi B 00iry, mi
MPaBOBITHOCHHU B YKpaiHI OCI HE BpETyJIbOBaHI JKOTHHM 3aKOHOM. YcCi
MUTAHHS, TIOB’s13aHi 3 00IrOM NUBLIBHOI 30pOi, BHPIIIYIOTHCS BHUKIIOYHO
Mi3aKOHHUMH HOPMAaTUBHUMH akTamMu MiHICTepCTBa BHYTPILIHIX CIIpaB
VYkpaiuu Ta iHIIUX MIHICTEPCTB 1 BiZOMCTB. Takox 10ci He (yHKIOHYE
€IMHUHN JIep)KaBHUI peecTp BIACHUKIB 30poi, Hemae kiacudikanii cyuacHol
UBUIEHOI BOTHEManmbHOI 30poi Tomio. CBO€ Ueprow, BiACYTHICTH
Y3rOKeHOI TePMIHOJIOTIT Ta Kiacu(ikaIlii IpHU3BOINUTH, 3 OJHOTO OOKY, 10
BUTBHOTO TPAKTYBaHHS 1 HEY3TO/PKCHOCTI, a 3 IPyTroro — CTBOPIOE MiATPYHTS
JUTSL 3pOCTaHHS KOPYIIIT y IiH cepi.

SIk CTBEpIDKY€E TOJIOBA YKpaiHCHKOI acolialil BJIaCHHUKIB 30poi, pUHOK
HeJerayibHoT 30poi B YKpaiHi iCHyBaB 3aBX[H, aje Mo4aTok 0OHOBUX Ail y
2014 poui Ha cxoni YKpalHM JIMIIe CYyTTEBO 301IBIINMB Horo Macimradu [5].
Kynutn HesneranbHy 30poto B YkpaiHi 3apa3 30BCIM HEBa)XKo. A ToMy
NPUHHATTS 3aKOHY — II€ TIPHBIJ 3HOBY HAIlOJIETJIMBO HPOIIOHYBATH JIIOSIM
abo 3maté 30por0 (IOBOJI MIKABHMH Y LbOMY KOHTEKCTI BHIAIOTHCS
HemoaaBHi 3minu 70 4. 3 cr. 263 KK Vkpainu [9]), abo nocraButH ii Ha
o0mik. e peanpHO BHXIZ i3 cHUTYyaIii, aJpke MO-TIepIIe, MOBEiHKA JFOAHHU
MOBEPTAETHCS B JIETallbHE TI0JIE, a MO-APYre — 3’ IBJISETHCS 4iTKA MOXIIUBICTh
«TpHUB’A3aTH» KOHKPETHY OJAMHHUINO 30poi m0 BH3HadueHOi ocolm, ska
BiATENIep BiAMOBIJaTUME 332 KOXEH MOCTpi 3 Hei. [HIMMuU ciioBamu, BKpaii
HEOOXIHO JIerani3yBaTH aOCOJIOTHO BCIO HasBHY Ha pykax 30poro. bes
IbOTO  HEMOXJIMBO KOHTPOJIOBATH ii  IOXOJUKEHHs, 30epiraHHs,
BUKOPHCTaHHSI Ta yTuiizanito. KoHTpois 3a 30po€to 000B’13K0BO Mae Oy TH.

Bueni, posmmsmaroun 3apyOiKHHME JOCBIJ HAJIGKHOTO IOBOKEHHS
rpoMajsiH 31 30pO€ro, JOXOMITh BHCHOBKY, IO TMO-TIEpIle, Jieraii3aris
BOTHENAJILHOT 30poi a0 y3aKOHEHHs IIpaBa Ha Hel eKOHOMIYHO JTy>e BHT'i/IHI,
OCKUTbKA TIPUHOCATHh 3HAYHWUU JOXil 1O JEp’KaBHOTO OIO/DKETY Bi:
1) npomaxky 30poi Ta KOMILIEKTYIOUHX, 1i TEXHIYHOrO OOCIyrOBYBaHHS,
2) mitiensii i KypciB 3 KOPUCTYBaHHSL; 3) cTpaxyBaHHsL; 4) MOAATKy Ha 36poro.
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HopmaTuBHUMHK niepelyMOBaMHU HaJaHHs YKpaiHISIM IpaBa KyIyBaTH
30poro ISl CAMO3axXHCTy €, Hacamriepea, Koncruryuist Ykpainu, sika Hajae
KO>KHIH JIFOIMHI TTpaBo 3aXuINaTh cBoe )UTTA (cT. 27) [10] Ta KpuminanbHuit
Kozlekc YKpaiHu, y cT. 36 sKOro 3a3HayeHo, 10 ocoba He Mijsrae
KpUMIiHAJBHINA BiAIOBINATBHOCTI 32 3aCTOCYBaHHSA 30pOi, IHIIHUX 3ac00iB UM
MIPEeIMETIB U 3aXUCTY BiJ Harmaay 030poeHoi ocobu abo Hamay rpymnu ocio,
a TaKOX JJISI BiJBEPHEHHS IPOTHUIIPABHOTO HACHIBHUIBKOTO BTOPTHEHHS Y
KUTIO YU IHIIe TPHUMIMICHHS, HE3aJeKHO BiA THKKOCTI INKOAH, SKY
3aIo0JisTHO TOMY, XTO Tocsrae [9]. Buxoasuu i3 3a3HaYeHOr0 BHUILE, LIJIKOM
HMOBIpHO, IO 4YuUM OibmIO OyJe BIPOTIAHICTE OTPUMATH a/CKBATHY
BiJINIOBIIb 10 OY/b-SKOTO MPOSIBY HACHIHCTBA, THM MCHIIMM OyJie OaxkaHHs
y NOTEHIIITHOTO 3I0YMHIIS «BUIIPOOOBYBATH JIOIIION.

HeMoX1MBO 3aJIMIINTH 11032 YBAarol TaKoXk 1 HOBeldy KpumiHaneHOro
KOZIeKCy YKpaiHH, 3yMOBJIEHY arpeci€lo JepkaBH-TepopucTa. Vnerses mpo
cT. 43-1 «BukoHaHHS 000B’ 3Ky MO0 3aXUCTy BiTUM3HU, HE3aIeKHOCTI Ta
TepUTOpiaANIbHOI IUTICHOCTI YKpaiHm», y 4. 3 sKOI, 30KpeMa, BKa3aHO, IO
ocola He ImiuIsirae KpUMIiHaIbHII BIAMOBIAIBHOCTI 32 3aCTOCYBaHHS 30pOi
(036poeHHs), O0HOBHX MpHIMAciB a00 BUOYXOBHX PEYOBHH MPOTH OCIO, SAKi
3MIACHIOIOTh 36p0171Hy arpecim MpOTH YKpaiHW, Ta 33 TMOIIKOMKCHHS YU
3HHUIIEHHS Y 3B’S3Ky 3 IIUM MaiiHa [9].

Bapro Takox 3ramaTi i Te, IO 3a BHCHOBKAaMH HAayKOBIIB, DiBEHb
3JI0YMHHOCTI 3MEHIIYETHCSI B Pa3H, SKIIO HACEICHHS Ma€ IPaBO JIETaJIbHO
KyIIyBaTH, 30epiraTi Ta 3aCTOCOBYBAaTH KOPOTKOCTBOJBHY 30pOIO 3 METOIO
camMo0000poHU. UnM BUIIUH piBEHB JIETATLHOTO 030pO€HHS HACEICHHS, THM
BHIIMHA piBeHb JEMOKpaTii y KpaiHi, COIiaJbHOI BiANOBITATBFHOCTI
CyCHiJIbCTBA B IIJIOMY, 1 HaBIMAKd. | HAOCTAHOK, BapTO HABECTH CJIOBA
KOJIMIIHBOTO Tpe3ugeHTa HamionansHol crpinenpkoi acormianii CLHIA
Uapnrona I'ectona: «Hemae no6poi 30poi. Hemae moranoi 36poi. bynb-ska
30posi B pyKax IOTaHOi JIIOAMHU — IIe MoraHo. byne-sxa 30post B pykax
MOPSITHOT JIFOIMHU HE 3arPOXKy€e HIKOMY, OKpIM rmoraHux Jiroaei» [11].
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HenoBHomiTHIMH, K cy0’€KT KPIMiHANBHOI BIAIOBINaIBHOCTI HAIIICHIHA
OCOOMMBHM  MPAaBOBUM  CcTaTycoM. KpumiHaibHe  3aKOHOJABCTBO
BHOKPEMITIOE IHCTHUTYT BiAMOBinanbpHOCTI Ta mokapanHsa B Posmimi XV KK
VYkpainu. Lle noB’s13aHo i3 TUM, 10 BiJIIOBITHO O MI>XHAPOTHUX CTAH/IAPTIB
BIZTHOCHO HETIOBHOJIITHBOTO CJIiJI 3aCTOCOBYBATH I'yMaHHE Ta J00PO3HWINBE
CTaBJCHHS TIpH BIANPaBIEHHI TNpaBoCyAls. 30Kpema, IleKiHCbKMMHU
MpaBUJIaMH, 0 NependadaroTs MiHiManbHi cTaHaaptHi nmpasmwia OOH, mo
CTOCYIOTBCS BiIIPABIICHHS TIPABOCY A/ BiJTHOCHO HETIOBHOJIITHIX, IPUHHSATI
pesomoriero  40/33 T'enepampHOi acamOimei OOH Bim 29 mmcromana
1985 poky nepe,u6aquo IO «HEMOBHOJITHIM € JHUTHHAa abo MoJjoja
JUOJIMHA, KA B PaMKax 10Hy10q01 TPaBOBOi CHCTEMH MOXKE TPUTATATHCH 33
MPaBOMOPYILCHHSI JI0 BiAMOBIAATBHOCTI, 3aCTOCOBAHOT 10 [Opocioroy [1].

[Mpu3Hayaroun NoKapaHHsS HEMOBHOJIITHROMY CYJl KEPYIOUHCh HOPMaMH
KPUMIHAJBHOTO 3aKOHOJABCTBA TIOBHHEH BpaxXxoOBYBaTH (i3i0NIOTIUHI,
colialibHI Ta MCUXOJIOTIYHI XapaKTePUCTUKU HETIOBHOJITHBOTO K Cy0’€KTa
KPUMiHAJbHO-TIPAaBOBUX  BifHOCMH.  KpuMiHagbHE  3aKOHOAABCTBO
pEeriaMeHTYIouYd OCHOBHI  BMMOTM  JI0 TPH3HAY€HHS  IIOKapaHHs
HenoBHONITHROMY (4. 1 cr. 103 KK Ykpainn) mependadae, mo KepyoUnch
3arajJbHUMHM 3acajJaMd ITPH3HAYEHHS IOKapaHHs, CyJ BPaxOBY€ CTYIiHb
TSDKKOCTI BUMHEHOTO JIiSTHHSA, 0OCTaBHHM, TIOM SKIIYIOTh Ta OOTSKYIOTHCS
MOKapaHHsl MIOBUHEH 3BEPHYTH YBary Ha yMOBH HOTO JKUTTS Ta BUXOBaHHS,
BIUIMB JIOPOCIHUX, PIBEHb pO3BUTKY Ta IHII 0coOnMBOCTI 0coOm
HEMOBHOJITHROTO [2].

Otrxe, NpHU3HAYAIOYM TOKApaHHS HETOBHOJITHROMY CyJ HaiiOinblie
ITOBMHEH 30CEPEeIUTH yBary Ha 3aCTOCYBaHHI NPWHIMITY iHIWBimyasizarii
MIOKapaHHs Ta BpaxXyBaHHI 0cOOM BUHHOTO. XapaKTepPUCTHKa OCOON BIIMBAE
Ha BHOIp 3aX0Jy KpHMiHaJIbHO-TIPABOBOTO XapakTepy, BHUAY Ta poO3Mipy
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MOKapaHHs, a TaKo)XX MOXKJIMBOCTI 3aCTOCYBaHHsS MUIBIOBHX IHCTUTYTIB
KPUMiHAJIBHOTO 3aKOHOABCTBA.

Ha nymxy B. BepexHioka «iHAWBimyaii3alisi MOKapaHHS CTBOPIOE
MepelyMOBH [UIsl BpaxXyBaHHA IIPH NPH3HAYCHHI TTOKapaHHS 1HIUBITyaIbHIX
0co0IMBOCTEH BUMHEHOTO 3JI0YMHY Ta CBOEPIAHOCTI 0coOM BuHHOTO. bes
BpaxyBaHH B IIPOIIEC] MPU3HAYCHHS OKApaHHS TUIIOBUX W IHAMBIAYaIbHHUX
pHC 0cOOM BUHHOTO 3aCTOCYBaHHSI KPUMIHAJIBHOTO 3aKOHY MOBEPHETHCS JI0
MPaKTUKX TPOTIOPIIiHOI KapaHocTi. SIKmo y cmpaBi HeMae HEOOXiTHHX
BiZioMOCTeil Mpo 0co0y MiJCYAHOTO, MOKAPaHHs MPU3HAYAETHCS CyJIOM HiOH
HAOCIIII, BOHO HEMHHYyYE 3HEOCOONIOETHCS, BUSABIAETHCS HE BiAMOBITHUM
0co0i 3acyKEHOT0, TOOTO BTpavyae CBOIO IHAWBITyabHY CIIPSIMOBAHICTh, a
3 Heto i edexTuBHICTBY [3, ¢. 103-106].

BignosigHo, IHIMBITyaTi3alis MPU3HAYECHOTO TIOKapaHHs
HETIOBHOJIITHROMY TOBMHHA MICTHTH BpaxyBaHHS IIOM SKIIYIOYHX Ta
OOTSDKYIOUMX 0OCTaBHH, a TAKOXK JOCIIKEHHS] YMOB JKHTTS Ta BUXOBaHHS,
BIUIUB JOPOCIHX, PIBEHb PO3BUTKY Ta IHII OCOOIMBOCTI 0OCOOHM
HETOBHOJIITHBOTO.

T.I. JImMuTpuineHa po3risfalody MHUTAaHHS IPU3HAYCHHS ITOKApaHHA
HETOBHOJIITHBOMY aKIIEHTYE YBary, 10 YMOBH JXHTTsI, BUXOBaHHs Ta iHII
0COONMMBOCTI 0CcOOM HEMOBHOJNITHBOTO HEOOXiOHO BPaxOBYBaTH IIPH
NpU3HAYEHHI ToKapaHHs. 1i JeTanbHa Knacudikallis TaKHX YMOB OXOILTIOE
yci cepu KUTTS, HABYAHHS, BITHOCHH OCOOHM Yy CYCHUIBCTBI, B KOJCKTHUBI,
ciM’1, T pO3BHUTOK, ICHXOJIOTIUHI XapaKTEePHCTHKH, HASIBHICTD UM BIICY THICTb
OatpKiB 200 0¢i0, M0 iX 3aMiHIOIOTh, MaTepiaJbHE CTAHOBHIIIE, Bi/IBiTyBaHHI
MIKOJIM 200 HAaBYAIBHOTO 3aKJajay, BITHOCHMHU 3 POBECHUKAMH Ta IHIIMMH
HETOBHOJITHIMH, CIUJIKYBaHHS 3 JIOPOCIMMH, (Pi3MYHUH, IHTEICKTya bHUMA
PO3BHTOK, ITOTIEpPEIHS TOBEAiHKa HEMOBHOIIITHHOTO, MIOBEIiHKA 0COOM TiCIIs
BUYMHEHHS] KPUMIHAJILHOTO ITPABOMOPYIICHHS, CTABJICHHS! HEMOBHOIITHHOTO
JI0 TIPaBOIIOPYIIEHb, BUNHEHUX IHIIMMHU 0co0amH, Ta HOTO CTaBJIECHHS 0
NpU3HAYEHUX M MPABOBUX 3aX0/iB BIUMBY [4, ¢. 139].

Sk 3a3HavaeThcs B HamioHanpHil cTpaterii peopMyBaHHS CHCTEMH
foCTHIIT 1010 AiTeil Ha nepiox 10 2023 pOKy «BaKJTUBHM KPOKOM CTajio
3aIpOBa/PKEHHS HOBHMX IIJAXOMIB 10 3IIHCHEHHS CyIOYMHCTBA Yy
NPOBAPKEHHSAX 1I0/I0 3JI0YMHIB, BYMHEHUX HEMOBHOJITHIMH, 30KpemMa
IIISIXOM TIPUHHATTS HOBOTO KpHMiHAJIIBHOTO IPOLECYaIbHOTO KOJEKCY
VYkpainu, SKuM IepegdadyeHo OCOOIMBOCTI KPUMIHAJIBHOTO HPOBAIKEHHS
IIOZ0 HEMOBHOIITHIX, a TaKoX 3akoHy VYkpainu »[Ipo mpobamito», me
0COOJIMBOI yBaru 3aciiyrOBYIOTh IOJIOXKEHHsI PO 00OB’SI3KOBE CKJIaJICHHS
JIOCYIOBOi ~ JOTOBimi Juist  3a0e3nedeHHs cydy iH(GopMaIlli€o, M0
XapaKTepu3ye HETIOBHOITHIX OOBUHYBAYEHUX 3 METOIO IPUUHATTS PillICHHS
PO Mipy BiAMOBIIATBHOCTI, & TAKOXK 3aCTOCYBaHHS J0 HEMOBHOJITHIX, SKi
3aCy/DKEHi JI0 TOKapaHb, HE TIOB’ I3aHUX 3 T030aBJICHHSIM BOJIi, 200 3BiIbHEHI
Bi BinOyBaHHS TNOKapaHHS 3 BHUIPOOYBAaHHSIM, CHCTEMH COLIAIBHO-
BHUXOBHHUX 3aXOMiB, y TOMY YHCIi HpOOAIiifHUX mporpam 3 ypaxyBaHHIM
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OIIIHKH pPH3HKIB TMOBTOPHOTO BUYMHCHHSA TAKHUMHU HCIOBHONITHIMU
KPUMIHAIBHUX MTPABOTIOPYIIICHb) [5].

BignosigHo 10 4. 3 cr. 9 3akony Ykpainu «IIpo mpobamito» TocyaoBa
JIOTIOBITb Ma€ MICTHTH COIiaJbHO-TICHXOJIOTIYHY XapaKTepUCTHKY, OLIHKY
PHU3MKIB BYHMHEHHS IOBTOPHOTO KPHMIHAJbHOTO NPABONOPYIIEHHS Ta
BHCHOBOK PO MOJKJIMBICTh MM030aBJICHHSA BOJII Ha TEBHUHA CTPOK [6].
[MpaBuna ckinagaHHS Ta mojada J0 Cylny IEPCOHAIOM OpraHy mpodarii
JOCYIIOBOI JIOTIOBiNI periaMeHTyeTbess [lopsaxoM CKIageHHS IOCYIOBOT
JonoBial 3aTBepmkeHoro Hakazom MinicTepcTBa tocTuiii YKpaiHH Bif
27 ciuns 2017 poky Ne 200/5 [7]. B Iopsiaky peKOMEHAY€EThCS HalOiIbIIe
3BEpHYTH yBary Ha OIUC COMIaTbHO-TICUXOJIOTIYHOT Ta OCOOHCTICHOT
XapaKTepUCTUKN OOBHHYBAuCHOTO.

BignoBinHo no Ilopsaxky corianabHO-NICHXOJIOTIYHA XapaKTEpUCTHKA
0OBHHYBAaYCHOTO  TIOBMHHA  MICTHUTH  IHQOpMAIiI0 PO  0coly
0OBHHYBa4YEeHOTO, BpaXyBaHHs YMOB JKUTTS, IO BITHOCUTBCS 10 (GakTopiB
PHU3HKY, SKi BIUIMBAIOTh Ha IMOBEIIHKY OOBHMHYyBaueHOro. Jlo HMX MOXHA
BIZIHECTH TOCTKPHMIHAJIbHY MOBEJIHKY OCOOHM, YM MPUTATYBAJIACh BOHA JIO
KPUMIiHAJBHOI BiMOBIANBEHOCTI, YU € TONEPEeNHI CYyAUMOCTI, B IKOMY BiIli
ocoba BHeplle BUMHAJA KpUMiHAJIBHE MpaBomnopyuieHHs. Kpim Toro,
Ba)KJIMBUM € BCTAaHOBUTH ()OPMY BUHHM BUYMHEHOTO CYCITIJIBHO HEOE3MEIHOTO
JUSTHHS, 710 K0T KaTeropii BIHOCHTHCSA KPHMiHAIbHE MPABOIMOPYIICHHS 3a
sKe BiIOylIOCh OOBHHYBaueHHsS, SKIIO ocoba Oyna 3acymKeHa 10
11030aBJIeHHs BOJIi, TO SIKWi Mepiojl BoHa NepedyBaia B MiCLsX BiJOyBaHHs
mokapaHHs. [HcrekTop mpobarii MOBHHEH 3°sCyBaTH B SIKUM YMOBax
MpOXUBa€ o0coba, ¢ HABYAETHCS YW IMPAIfOE, SKE MAE MarepiaibHe
CTaHOBHIIIE.

Han ocoOucricHUMH XapaKTepUCTHKAaMH ITOBHHHI IIOTIPAIIOBaTH HE
JIMIIE 1HCTIEKTOPH Mpo0ailii, ajae i MCUXO0JIOTH, SIKi HalO1IbII TTIOBHO MOXKYTh
Ha/IaTH iHPOPMAIIiFO PO MOBEIIHKY HEITOBHOIITHROTO JIO Ta MICIIs BYNHEHHS
KPUMIHaJIbHOTO MpaBOMOpylIeHHsA. [0 TakuX XapakTepUCTUK MOXKHA
BIZTHECTH OCOOMCTE CTAaBIEHHS OCOOM /10 HaBKOJIMIIHBOTO CEPEOBHUINA, 5K
BOHa MOXE KOHTPOJIIOBATH CBOK MOBEIIHKY, YH € EMOIINHHOIO,
BpPIBHOBaXXCHO, YH Ma€ 3aJIeXKHICTh BiJ aJKOTONIO Ta HAPKOTHKIB,
NICUXOTPOITHUX PEYOBHMH Ta iX aHauoriB. Jlo comliaibHUX XapaKTePHCTHK
BITHOCATH CTaBJICHHS OCOOHM 1O CYyCHiIbCTBA, i BITHOCHHH y CIM’i,
KOJIEKTHBI, SIK BOHAa CTABUTHCS JI0 BUMHEHHS MIPABOIIOPYIIECHHS Y4 Ma€e BOHA
OakaHHs 3MIHHTH CIIOCIO JKUTTS, MOBEAIHKY, IIO B CBOK 4Yepry Oyie
MOKa3yBaTH PU3UK IIOBTOPHOT'O BUYNHEHHSI KPUMIHAILHOTO MPABOIIOPYISHHS
i GaxkaHHs 10 TIO3UTHBHUX 3MiH [7].

OTxe, NUpU3HAYAIOYM TOKApAaHHA HETOBHONITHEOMY, SIK CYO’ €KTY
KpUMiHaJIbHOI BIIIOBIAIILHOCTI CyZ KpiM HOpPMaTHBIB HependavyeHHX B
KPUMiHAJBHOMY 3aKOHO/IaBCTBi IOBHHEH BpaxyBaTH (pi3i010TiuHi, corianbHi
Ta IICUXOJIOT1YHI XapakTepucTuku ocobu. [Tocunarounce Ha iHdopMmaltio, o
nependadeHa B JOCYAOBIH JOMOBiAI 0COOIMBO JOCTHIAUTH YMOBH XKUTTS Ta
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BUXOBaHHS, BIUIUB JIOPOCIINX, PIBEHb PO3BUTKY Ta iHIII 0COOIMBOCTI 0COOH
HETIOBHOJITHROTO. TOMY Taki 0COOIMBOCTI IOBHHHI BiZOOpa3UTHCH HA BUI
Ta Mipi HokapaHHs ab0 3aCTOCYBaHHI 3aX0/1iB BUXOBHOT'O XapakTepy.
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