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IOpuau4Hi rapanTii npaBa J10AUHU HA iHpopMaLilo B aCEeKTi Ais1/IbHOCTI
€BponencbKOro cyay 3 npas JIOAUHUA

[lixz npaBoM JilOAMHKA Ha iHdopMallil0o BapTO PpO3YMITH MepejdbadyeHy
KoHcTuTyLi€0 YKpaiHU | KOHKPETHU30BaHy rajly3eBUM 3aKOHOJABCTBOM MOXXJIMBICTb
JIIOJUHU KOPUCTYBATUCA OJlaraMu 1 3aJJ0BOJIBHATH CBOI 3aKOHHI iHTepecu 3a
JIOIOMOTOI0 BUKOPUCTAaHHS, IOIIYKY, OTPHMaHHs, IMOWIMPeHHd 1 36epiraHHsA
inbopMauii npo ¢akTH, nmojii, mpouecy i ABUILA, OTPUMaHi B pe3y/JbTaTi aKTUBHOI
NOBEJiHKY, fIKa He CyllepeYrTh 3aKOHOAABCTBY. [l/isl JaHOr0 MpaBa, {K i AJig 6araTbox
IHIIMX mpaBi CcB0O0OJ JIIOAWHY, XapaKTepHEe BCTAHOBJIEHHS €AWHUX MiXXHaApOJHO-
[IpaBOBUX CTAHJAPTIB 3aXUCTy NpaB JIIOJUHU.

[IpoTe, He 3BaXkar4yu Ha Iie, NOPYLIEHHS NpaB i CBOOO/, JIIOAUHU 3aJUIIATHCSA
JIOCUTb NMOLIUPEHUM SIBUIIEM, @ CIOCOOU IX 3aXUCTy He 3aBX/JU J0CTaTHbO ePeKTUBHI.
Peasizanis mpaBa JiloJMHKM Ha iHPopMallilo MoOB'si3aHa 3 6e3J1iY4l0 MPAKTUUYHUX
npo6sieM, aKTyaJlbHUMH 3 SIKMX Ha CbOTOJHI € 3a6e3MedyeHHsl JOCTYNy A0 OKpPeMHX
BU/1iB iHpopMaliii, 0c06JIMBO 1[iIHHUX /i PO3BUTKY HayKH, KYJbTYPH, OCBITH. B 1anui
yac 3abe3nevyeHHs peaJsisalii mnpaBa Jw0AUMHUM Ha iHdopMaLilo MoB'A3aHO i3
crielia;IbHUMU NPUHIUIIAMHU IIpaBOBOIO peryJitoBaHHA MI?>KHapOHOT O
iHpopMarniiHoro o06MiHy, ki MicTATb rapaHTii peasisauii npaBa J/aWAUHU Ha
indbopmMaliito.

[IpaBo Ha iHdopMaLio 3axullaeTbcs ctaTTerd 10 KoHBeHuil npo 3axucT mpas
JIIOZJMHU 1| OCHOBOIIOJIOXKHUX CBOOO/, ¥ IKIiM BKAa3aHO: «KO>KEH Ma€ NpaBoO Ha CBOOOAY
BUpaKeHHs norysaAis. lle npaBo BkJIOYAE CBOOOAY JOTPHUMYBATUCS CBOIX MOTJIAJIB,
oJilep>KyBaTH i nepejiaBaTtu iHdopMallito Ta ijiei 6e3 BTpy4yaHHsI OpraHiB Jep>kaBHOI
BJIa/|Y i He3aJIeXKHO BiJi KOPZIOHIB...» [1]. MixkHapoAHI OpUAUYHI rapaHTii IpaB JOAUHU
MOXYTb OYTHU NMpeACTaBJeHi Yy BUIJIAAI LiJIICHOI CUCTEMHM, L0 CKIALAETHCSA 3 HU3KHU
B3a€EMOIOB'I3aHUX €JIeMEHTIB, 30KpeMa, HOPM i NPUHIMIIB Mi)KHAapOJHOrO MpaBa,
CUCTEMU MDKHAPOJHUX MIXKYPSAJOBHUX | HEYpPsJ0OBHUX OPTaHiB i opraHisaniu, ujo AiloTh 3
METOI0 3aXUCTy LUX IpaB, IHCTUTYTY MiXXHApOZHOI BiAnoBigaibHOCTI Touo. OCHOBY
I[i€l CUCTEMHU CKJIAJIAal0Th Mi>KHAapOJHi 10T0BOPH, SIKi 6e3mocepeHbO 3aKPiMITh (i
TUM CaMHUM TapaHTYOTh) NpaBa i CBOOOAW JIIOJUHH, a TAaK0OXK MDXHApPOJHI OpraHy,
CreniaJbHO CTBOPEHI JJisl 3[[iIMCHEHHS KOHTPOJIIO 3a peaJii3ali€lo iX moyioxeHnb. /1o HUX,
30KpeMa, BigHocATbCcA: KoMicia 3 mpaB JsiroauHu B paMmkax OOH, Komiter 3 mpas
JIIOIUHHU, EBPONEUCbKUH Cy/, 3 IIPaB JIIOAWHU TOLLO.

Y 1987 poui EBponencbKu Cy/ 3 NpaB JIOJWUHU BUHIC Nleplie pilleHHA y chepi
JlocTyny Ao ny6sidyHoi iHpopMmauii. ¥ cnpasi «Jleangep npotu llBenii» (“Leander v.
Sweden1”) BiH BUKJIaB IpaBOBY MO3ULil0, KA CTaJla CTaHAAPTOM Yy LiH cdepi: «mpaBo
Ha cBoboAy ofepxyBaTh iHdopmaliito, B OCHOBHOMY, 3a00poHSIE YpsAAy

6 |V Mixnapoauuii npaBHUYUM dopyM. 21 TpaBug 2021 p., M. YepHiBLi.




[IPABA JIOAWHU TA IIYBJIIYHE BPAJYBAHHA

BCTAHOBJIIOBATH Oy/b-IKid 0Cc06i 0OMexkeHHs1 oJiep>KyBaTH iHdopMalio, Ky iHII
0co6M OakaloTb ab0 MOXYTb Oa)KaTW MOBIZOMHUTH WOMYy. BpaxoByrouu 06CTaBHHU
HUHIIHBOI cripaBy, cTaTTs 10 He Ja€e NpUBaTHIM 0cobi MpaBO Ha AOCTYN A0 PEECTPY,
AKUA MicTUTh iHdopMalito npo iI 0COOMCTUM CTaH, i He TNOKJAaJae Ha Ypsna
3000B’s1I3aHHS NMOBiIOMJATH 110 iHopMaliito mpuBaTHiK ocob6i» [2]. Tak, y npakTuii
€BpOIENCbKOro CyZly 3 NpaB JIOAVMHU € NPeLeJleHTH, OB'A3aHi 3 po3TJ/sA0M CKapr 3a
dakTaMu MopyllleHHs MOBHOBa>X€Hb OTPUMYBATH i pO3MOBCIOMKYBaTHU iHdopMallito.
CBo6osa oTpuMaHH4 iHpopmMmaliii po3rasgaeTbcs Cy/loM B pi3HUX acnieKTax, HaubibIii
PO3MOBCIO/XKEHI — CTOCOBHO [lisl/IbHOCTI 3ac06iB MacoBoi iHpopMaliii. ¥ pimieHHi «Cangi
TaiiMmc npotu CnosiydyeHoro KoposiiBcTBa» Bif, 26 kBiTHa 1979 p. [3]. Cya nigKpecius,
mo crtarta 10 KonBeH1il rapaHTye He TiJIbKM CB0O6OJy Ipecu iHpopMyBaTH
rpOMaJiChbKICTh, a ¥ MPaBO IPOMa/ICbKOCTi OyTH MOiHGOPMOBAHOW HaJIeXKHUM YUHOM
(m. 66). [IpegMeTOM CyIOBOT0 pO3rJis/ly HEOAHOPA30BO CTAaBaJIo IPaBO OKPEMHUX OCiO
Ha OTpUMaHHS iHPopMalii Npo ypsAoBi pillleHHs, a TAaKOX IOAO0 Pi3HUX aCMNeKTiB
JSJIbHOCTI  Jlep>kaBHUX  oOpraHiB  (Hampukiazg, y copaBi «[eckiH mnpoTu
Besmko6puTanii» (1989 p.) [4].

CB060Jia mouiMpeHHsa iHpopMalii Ta ife, 10 € OAHUM i3 eJleMeHTIB NpaBa Ha
iHdbopMaliito, MOXKe 3/JiICHIOBATHCA SIK IPU A0NIOMO3i TpaAUuLlinHUX GOpM KOMYHiKallii
(3as1BY, NMCbMOBI IOKYMEHTH, YCHi BUCJIOBJIIOBAaHHS, »KECTH ), @ TAKO>K 3aC00iB MacoBOIl
iHbopMalii (pagio, TesiebauyeHHs, Ta3eTH i XKypHaJIU), TaK i 3a IOMOMOTOI0 XYA0KHiX
$opM BHpakeHHs ab0 BUKOPUCTAHHS HOBUX iHPopMalnilHuUX TexHoJsiorid. CBo6oja
NouMpoBaTU iHPopMalio €BJs€E COO0KW HaWBaXK/IUBINLY CKJIaJOBYy CBOOOJU
BUpaKeHHS AyMKHU. CB06OJla CJIOBa SIK «30BHIIIHE BUPAXXEHHS» CBOOOJAU AYMKH i
CcBOOOM IyMOK i MepeKOHaHb MOXe OyTH peasii3oBaHa TiJIbKW LIJISIXOM MOLIMPEHHS
ifeit abo iHpopmMariii meBHOTO 3MicTy i XapakTepy. 3 NIPUBOAY LIbOTO, EBPONENCHKUM CY [
3 NIpaB JIIOJUHH PO3TJISHYB HU3KY CIIpaB, NOB'SA3aHUX 3 MOLIUPeHHM iHdopmMalii. Tak,
y cnpaBi «Kacago Koka nmpotu Icmanii» [5] Huwiocs npo mouiMpeHHs1 KOMepIiiiHOi
pekJiaMu y 3B's3Ky 3 npodeciiHoW AisabHICTIO; ¥ cnipaBi «Bebep npoTtu llBeinapii»
(1990 p.) »kypHaJicT i aKTUBICT pyXy i3 3aXMCTY HAaBKOJIMUIHbOT'O Cepe/loBULIA Oy/1
3acy/>KeHi [0 TOKapaHHS 3a Te, L0 HaA Mmpec-KoHepeHIii BOHU MNOPYIIUJIH
KOHQIiAeHIIHHICTb cyA,0BOro po3ciifyBaHHs [4]. [Ipy nboMy, aHai3 pilleHHs TOKa3aB,
1110 BaXKJIMBUMHM € 3aKOHHI 00Me)XeHHs A0CTYyNy A0 6yab-sikoi iHpopmariii. OoMexeHHs
noctyny a0 iHdopmallii TOBUHHI 6YTU BCTaHOBJIEHI 3aKOHOM. BoHU € HEObGXiHUMU B
JeMOKPAaTUYHOMY CyCHiJIbCTBI 1 MOBUHHI BiANOBIAATH LIJIAM OXOPOHU HAL[IOHAJIBHOI
6e3neku, NpUBATHUX IHTepeciB, KOMepLidHUX Ta IiHUIMX €KOHOMIYHUX iHTepeciB,
eKOHOMi4yHOI, piHaHCOBOI Ta BaJIlOTHOI MOJITUKHU Aep>KaBU, e(peKTUBHOIO 3/1iiCHEHHS
paBOCYA /i, JepKaBHOI'0 KOHTPOJIIO TOLLO.

[IpoaHasizyBaBLIK NMPAKTUKYy EBPOMNENCHKOTO CyAy, MOXXHa 3pOOUTH BHUCHOBOK
Ipo Te, 1110 NOPYLIEHHS HU3KM NIOBHOBAXXEHb 1100 peaJisdalii npaBa Ha iHpopMalito,
nepesbayenux Koncrutynieto Ykpainu (1ykaTu, 36epiraTd, BAKOPUCTOBYBATH) He €
npeaMeTOM CyZi0BOTO PO3IJgAy Ha MibxJep:kaBHoMy piBHi. KpiM Toro, faHuil opraH
BiZIMOBJISIETbCA JlaBaTH 4iTKe BU3HAYeHHs NOHATTA «iHpopMauisa». [Ipy npomy, sk
HaroJIOWy€ETbC B KOMeHTapi, moyioxkeHHsd N. 1 ¢T.10 npunyckawoTb MUPOKY chepy
3aXUCTY BiJj HEOOI'PYHTOBAHOT'O BTPy4YaHHs B peaJii3aliilo rapaHTOBAaHMUX MpaB, i B
JlaHOMY KOHTEKCTI 3MICT MOHATH «iHpOopMaLisg» iCTOTHOr0 3Ha4eHHS He MaE [6].
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€BpONenCcbKUU CyJ, 3 MpaB JIOJUHU B NpPOLeCi po3riasaly KOHKPeTHUX CKapr Ha
nopymeHHs ctaTTi 10 KoHBeHIii T/a1yMauuB NOHATTA «iHQopMalis» MO-pi3HOMY,
BUXO/ISIUM 3 TOTO, 1110 Jis 1i€i cBOOOAM MOLIUPIOETHCS He TiJIbKKA Ha iHpopMaliro abo
iz1el, gKi BiTal0ThCS B CyCNJIBCTBI @00 PO3IJIsiJal0ThCs SIK HEUTPaJIbHI, ajie TaKOX i Ha
Taky iHpopmanito abo ifei, sfki NeBHUM YUHOM OOpakalTb, LIOKYOTb YH
JUCKPeIUTYIOThb JlepkKaBa abo OyAb-AKy 4YacTUHY i HaceneHHA. Ha aymky Cyay,
no/i6HUM MmiAXiJ BiiMOBijae BUMOraM IUIIOpaJi3aMy, TEPNUMOCTI i BiIKPUTOCTi, 6e3
SIKHUX eMOKpaTU4He CyCIiJIbCTBO He MOXe iCHyBaTH [1].

[Ipouenypa posrnsgay crnopiB B E€BpPONEUCbKOMY CyZi CTBOPHE YMOBH JJif
rpoMajisiH YKpaiHu i ocib, sKi nepeOyBalOThb Mij IOPUCAUKIIIEID HAIOi JAep>KaBH,
OTPUMYBATU AOJATKOBUN MPAaBOBHUM 3aXWUCT CBOIX MpaB i CBOGOJ|, 1[0 € OCHOBOM)
npaBoBOi pepopMH B YKpaiHi i TAKUM YMHOM CIIOHYKAaK4YX 3aKOHOAAaB4Yy, BAUKOHABYY i
CyZloBy BJsiaJly MoaudikyBaTH CBOi Ail, BUXOASA4YM 3 HOBUX EBPONMEUCHKUX MPUHIUITIB.
[IpyHarifHoO 3a3Ha4MMO, 110 poJib EBPONEUCHKOro CyAy 3 NpaB JIOAUHUA 3 KOXXHUM
POKOM 3pOCTa€. Y TUX yMOBaX, KOJIX HAlliU Jep>KaBi He 3aBXK/JU BJAETHCA HAJIEXKHUM
YUHOM 3abe3neyuTu ePeKTHBHI 3ac00M 3aXUCTy NpaB JIOJAWHH, Y TOMY YUCI i 3
NOJIITUYHUX MOTHUBIB, OTPMMaHHS J0JAaTKOBUX rapaHTii B EBpONencbKOMY Cy/i 3 IpaB
JIDJWHU HAabyBa€ 0c00JIMBOI Baru. Jlyisi BUpillleHHS MM TaHHS PO NPUUHATHICTb CKapry
Npe/CTaBHUKHU YKpaAiHU Oi/bII leTaJIbHO BUBYAIOTh IPEAMET CIIOpPY, i B TOMY BUNIAJKY,
AKILO € MiICTaBU JJi4 11 3aJ0BOJIEHHS, BXXUBAIOTh 3aX0/iB L0/0 BperyJ0BaHHA CIIOPY
6e3 cyzoBoro posrysaay. PimeHHsa €EBponelcbKoro cyay 3 npas JIIOJAUHU CHIPABJSIOTh
BIIJIUB He TIJIbKY Ha [I0JII0 KOHKPETHOI cripaBu. [Ipy po3r/ia/i aHaJIoTiYHUX CyliepeyoK
B HaliOHa/JbHUX CyJax TpPOMaJdHA MOXKYTb BUKOPUCTOBYBATU  PpillleHHHA
€BpONENChKOro cyy 3 npas JIOLAHU [JI1 CBOT'O 3aXUCTY. BifTak, 3 METOIO CTBOPEHHS
edeKTUBHOrO MNpPaBOCYAAs KOXXHe pilleHHsa E€EBpomnencbKoro cyAy, B SKOMY
pPO3IJISIIa€EThCA CKapra yKpaiHCbKUX TpPOMajJisiH, Ma€ B OOOB'SI3KOBOMY NOPSJAKY
ny6JiikyBaTHCa B 3acob6ax MacoBoi iHpopMaliii, BiKpUTO po3MilyBaTUCS HA CaWTi B
[HTepHeTi, a TaKOK BUKOPUCTOBYBATHUCA CyZlaMU IPU BUPILIEHHI aHaJIOT1YHUX CIIOPIB.

TakuM 4yMHOM, MO>KHa 3pOOUTH BUCHOBOK, 1[0 NPABO JIIOAWHU Ha iHpopMalio €
OJJHUM i3 OCHOBHMX, QYHJaMeHTaJbHUX NMpaB JOAWHU. KOHCTUTYLiNMHI OpUAWYHI
rapaHTii npaBa JitoJUHU Ha iH$popMaLio TpaHCHOPMYIOThCA B rapaHTii Mi>kHapo/JHi Ta
Jlal0Th 3MOTy 3BepTaTUCAd [0 MIKHApPOJHUX HOPUAUYHUX TapaHTIA 3axUCTy LbOrO
npaBa. /ljig KOHCTUTYLiHHOTO npaBa Ha iHpopMaLil, K i JJig 6araTboX iHIIUX NMPaB i
cBOOOJ JIIOJWHY, XapaKTepPHUM € BCTAHOBJEHHS €JUHUX MDKXHApPOJHO-NMPAaBOBUX
CTaHZApTIB y cPepi 3axucTy. AK pisHOBUJ, Mi>KHApOAHO-IPaBOBUX IapaHTil MpaBa Ha
iHbopMalito Mo)KHa pO3rJAAJaTH JisJIbHICTh MDKHApOAHMX OpTraHiB, a came
€BpOIENCbKOro CyAy 3 NpaB JIIAUHHU.
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CyaoBUM KOHTPOJIb 32 A0 EePKAHHAM NPaB CHiBBJIACHUKIB MailHa Ha CTaAil
AOCYyA0BOro posciaigyBaHHs: npakTuka AIl BAKC

[Ipu 3acTocyBaHHi 3axo/iB 3abe3neyeHHS1 KPUMiHAJbHOTO MPOBA/KEHHS Ha
cTa/lii 0Cy/IOBOTO PO3CAilyBaHHA CAIUUN CyAJisl TOBUHEH JiITH Y BiAMOBIAHOCTI [0
BuMor KIIK VYkpaiHu Ta cynoBoro mpouefypor0 rapaHTyBaTH JOTPUMaHHA Ipas,
cB060/1 Ta 3aKOHHHUX iHTepeciB 0cCib, a TaK0XK YMOB, 3a SKHX »K0JlHa ocoba He 6yJia 6
niJilaHa HeOGI'PYHTOBAHOMY MpolecyaJlbHOMYy 06MexkeHHI0. KoHcTUTyLis YKpainu (CT.
41) rapaHTYE, 1110 HIXTO He MOXe OyTH MPOTHUIPABHO M036aBJeHUIN MpaBa BJACHOCTI.
[I[paBo mpuBaTHOI BJAcCHOCTI € HenopyuwHUM. KoHodickalis MaliHa Moxe OyTH
3aCTOCOBaHa BUKJIIOYHO 3a pillleHHAM CyAy Yy BUNajKax, 06cs3i Ta MNOpsAAKY,
BCTAaHOBJIEHUX 3aKOHOM [1].

3a IlepmiuMm 1npotokosoM fgo KoHBeHLii npo 3aXUCT MNpaB JIKOAWUHUA |
oCHOBOMOJIOX)XHUX cB0o6oj Bijg 20.03.1952 p. (cT. 1), KoxkHa ¢i3zMyHA ab60 HPUIUYHA
ocob6a Ma€ MpaBO MHUPHO BOJIOJITU CBOIM MaiiHOM. HixTo He Moxke 6yTH M036aBJIeHUN
CBOEI BJIACHOCTI iHaAKIIe sK B iHTepecax CyCHiJibCTBA i Ha yMoOBaX, MepeadadyeHux
3aKOHOM i 3araJlbHUMM NPUHUMUIIAMH MiKHapoJHoro mpasa [2]. 3mict Ta dopma
JOCYyZI0BOTO po3caiAyBaHHA IMOBUHHI BiZIlMOBiaTHU 3araJjbHUM 3acajaM
KPUMiHaJIbHOT'O IPOBA/PKEHHS, 10 IKHUX, 30KpeMa, BiJHECEHO i 3acaZji HeJJOTOPKAHOCTI
npaBa BJsiacHocTi. 3rigHo 3 BuUMoramu cT. 16 KIIK VYkpainu, nos6aBsieHHS a6o
oOMeXXeHHs MpaBa BJACHOCTI Mij; 4ac KPUMiHAJIbHOI'O MPOBAJ)KEHHS 3/[iCHIOETHCSA
Jille Ha MNiACTaBi BMOTHMBOBAHOTO CyJOBOr0 pilleHH yXBaJIEeHOTO0 B MOPAAKY,
nepenobayenomy KIIK Ykpainu.

BignosigHo gm0 4. 2 ct. 131 KIIK Ykpainu, ogHuM i3 3axo/jiB 3abe3nedyeHHs
KPUMIiHAJIbHOTO NPOBAJ»KeHHS 3 METOK JOCATHEHHS MOTrO0 Ji€EBOCTI € apellT MaKHa. Y
BignoBigHocTi 0 cT. 170 KIIK Ykpainu, apeimiToM MariHa € TUM4YacoBe, /10 CKaCyBaHHS
y BcTaHOBJIeHOMY 11MM KozekcoM nopsifiKky, mo36aBJieHHS 3a yXBaJIOK CJi[4OTO CyAfi
abo cyay mpaBa Ha BiJluy»KeHH$l, pO3MOps/PKEHHs Ta/abo KOPUCTYBAaHHS MaWHOM,
11010 AKOTO ICHYE CYKYIHICTh IMiZICTaB YA PO3YMHUX IiJO3p BBaXKaTH, L0 BOHO €
JIOKa30M KpHUMiHaJbHOI'O MpaBOMNOpYIIEHHs, HiAJsrae crneniajibHiid KoHpickalii y
NiZI03pI0OBaHOr0, OOBUHYBA4Y€HOro, 3acCyJ»KeHOro, TpeTiX o0cib, KoH}ickauil y
IOPUUYHOL 0COOH, JIJisl 3a6e3MeUeHHs] [UBIJIbHOTO MO30BY, CTATHEHHS 3 IOPUAUYHOI
0cOOM OTpUMaHOI HeNpaBOMIpPHOI BUIOJAM, MOXJMBOI KOHQickauil MailHa. ApeluTt
MalHa CKaCOBYETbCA Y BCTAHOBJeHOMY IMM KoaekcoM nopsaKy.
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3aB/laHHSIM apellTy MalHa € 3ano6iraHHs MOXJIMBOCTI MOro NPUXOBYBaHHS,
NOLIKO/>KEeHHH, [ICyBaHHA, 3HUKHEHHs, BTpaTH, 3HUILEHHd, BUKOPUCTAHHY,
IlepeTBOPEHHS, NlepeCyBaHHs, nepenadi, BiguykeHHd. [Ipu BUpilleHHI NUTaHHA PO
apellT MalHa JJi IPUHUHATTA 3aKOHHOI'0 Ta CIPaBeAJIMBOIO pillleHHd CAIJYUN Ccyansa
3rifjHO 3 BUMoOraMu CT.cT. 94,132,173 KIIK Ykpainu noBUHeH BpaxyBaTH IPaBOBY
niiIcTaBy /i1 apellTy MalHa, HAssBHICTb OOI'PYHTOBAHOI MiJIo3pU y BUMHEHHI 0C06010
KpPHUMiHaJbHOTO NPaBONOpYylLIEHHS, PO3YMHICTh Ta CHiBMipHICTb O0OMe)XeHHs1 MpaBa
BJIACHOCTI 3aBJAHHAM KPUMIHAJBHOTO NPOBAJKEHHHA, a TAKOX HACJIIAKU apelTy
MalHa JJis i103pIBaHOr0, TPETIX 0Cib.

Yactunow 2 ct. 170 KIIK Ykpainu nepenbadeHo, 1110 apellT MalkHa AONYCKAETbHCS
3 MeTOl0 36epeKeHHs pedyoBUX J0KasiB; cneliaibHOI KOHicKalil; KoHickalii MaiiHa,
sIK BU/Zly IOKapaHHA ab0 3aX0/1y KpUMiHa/JIbHO-IIPaBOBOT0 XapaKTepy L[0/10 WPUAAYHOI
ocob6u; BiJINKO/YBaHHA IIKO/IH, 3aB/laHOl BHACJII 10K KPUMIHaJIbLHOTO
NpaBONOpylIeHHS (LJUBIJIbHUM MO30B), YU CTATHEHHS 3 OPUAUYHOI 0COOU OTPHUMAHOI
HenpaBoMipHoi Burogu. 3rigHo Bumor 4. 5 cr. 170 KIIK Ykpainu, y BuUnajaxky
nepenbadeHoMy M. 3 4. 2 1iiei ctaTTi, TOO6TO 3 MeTOw KoHicKalii MalHa, apelT
HaKJaJ@€ETbC Ha MaHHO MiZ03pIOBAaHOr0, OOBUHYBAYe€HOro, 3acy/pKeHoro abo
IOPUAMYHOI 0CO6OH, 1040 SIKOI 3/1iHCHIOETHCA MPOBA/KEHHS, 3@ HAsSIBHOCTI JIOCTATHIiX
niicTaB BBaXKaTH, W0 CY[, Y BUMNAJKy, NepejbadyeHoMy KpuMiHa/lbHUM KOJEKCOM
Ykpainu (gani - KK Ykpainu), Moxke Npru3HauYuTH IOKapaHHA y BUAi KOHicKarlii MaliHa
abo 3acToCyBaTH [0 HPUAMWYHOI 0COOU 3axif, KpUMiHAJbHO-IPABOBOTI'O XapaKTepy Y
BUAi KoHOickanii maiiHa. YactuHa 11 cT1. 170 KIIK Ykpainu Bkasye, 110 3abopoHa abo
00MeXKeHHS KOPUCTYBaHHSA, pO3NOPsAJKEHHS MAalHOM MOXYTb Oy TH 3aCTOCOBAHI JiM1le
y pasi, KoJIM iCHyI0OTb 06CTaBHUHHU, SIKi MiATBEP/IKYIOTh, 1110 iX He3aCTOCYBaHHS IPU3Be/ie
10 TNPUXOBYBaHHS, IMOLIKOJXKEeHHH, IICyBaHH{A, 3HUKHEHHS, BTpPATH, 3HULIEHHS,
BUKOPHUCTAHHS, IepeTBOPEHHS, lepeCcyBaHHs, llepeJadi MarHa.

Takum ynHOM, 4. 5 cT. 170 KIIK Ykpainy, BU3Hayar4u mificTaBy apelTy MaiiHa 3
MeTOl0 KOH}icKallil, BCTAHOBJIIOE YMOBY — HasIBHICTb AOCTATHIX MiJICTaB BBAXXaTH, 110
cyn y Bunazkax, nepenbadenux KIIK Ykpainu, Moxke NpuU3HAYUTH NOKApaHHS Y BUJI
koHickalil MaiHa. [locMTh 4YacTo MOTpPeOU AOCYZOBOrO PO3CJiJlyBaHHS, 30KpeMa
3abe3ne4yeHHs] BUKOHAHHS MOXJIMBOTO MOKapaHHs Y BUJi KoHicKallii B MallbyTHbOMY,
Ha JlaHOMY eTani KPHUMIiHAJbHOTO MNPOBAJKEHHS BUIIPABJOBYIOTb TaKWH CTYIiHb
BTPY4YaHHS1 y MpPaBO BJIACHOCTI migo3proBaHoro. Heob6xifHicTh apewiTy pyxoMmoro i
HEPYXOMOr0 MakHa OOGI'PYHTOBYETbCS OOYMOBJIEHOK CYKYIMHICTIO MiZiICTaB BBaXKaTH,
0 Take MaWHO MoOXe mijJsgraTu KoHoickalii K BUJY NOKapaHHS y BUNAJKy
NPUHUHATTA B MOJAJIbIIOMY BiJANOBIAHOrO pilleHHd cyAoM. BoJHo4yac, mpaKTUKa
AnenauinnHol nasatu Buimoro antukopynunirHoro cyny (zasi — AII BAKC) cBiguuTs, 110
3aCTOCYBaHHS 3aX0/liB 3a0e3MeUeHHs y BUTJIS/i apellITy MailHa 3 MeTO0 3abe3nedyeHHs
KOHQicKallil MallHa fIK BUJY MOKAapaHHS He MOBUHHO 3a4yillaTH 3aKOHHUX MalHOBHUX
npaB iHLWIOr0 3 MOJPYXKS MiJ03PIOBAHOr0 (YaCTKy B CHUJIBHIM CyMicHiIM BJIaCHOCTI
IHILIOTO 3 NOAPYXKsl) Yepe3 HEMOXKJIMBICTB B 101a/IbLIIOMY 3aCTOCYBaHHA KOHpicKaLil
Jlo Takol 4YacTku (y BHUMOAJAKY 3acy/PKeHHsSI 0COOM), OCKiJIbKM B TaKOMy BUMAAKY
JleriTUMHa MeTa He 3MoXe OyTu fgocarHyrta [11]. Taka mnosunia AIl BAKC
OOI'PYHTOBYETHCS, 30KPEMA, HACTYIHUM BUMOTaMHU 3aKOHOJABCTBA. 3TifjHO i3 4. 1 CT.
316 LuBisnbHOrO Kozekcy Ykpainu (masni — LIK Ykpainu), npaBoM BJIaCHOCTI € NpaBo
ocobu Ha piy (MaliHO), ssIKe BOHA 3/[iCHIOE BiJIMOBiIHO A0 3aKOHY 3a CBOEI BOJIEIO,
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He3aJIeXKHO BiJ BoJii iHIKX oci6. [IpaBo BjacHOCTI HabyBa€eTbCs Ha MiACTaBax, 1[0 He
3a00pOHEHI 3aKOHOM, 30KpeMa i3 npaBo4uHiB (4. 1 cT. 328 LIK Ykpainu).

BignoBigHo 1o 4. 1 Ta 4. 2 cT. 321 UK YKpaiHu npaBo BJIACHOCTI € HENOPYIIHUM.
HixTo He Moxe OyTH NPOTUIIPABHO N030aBJIEHUN L|bOT0 IpaBa YU OOMEKEHUU Y MOT0
3aiicHeHHI. Oco6a Moxke OyTH Mo36aBJieHa MpaBa BJACHOCTI ab0 oOMexxeHa y HOro
3/[liHCHEeHHI JIMllIe y BUNIaZiKaX i B IOPAAKY, BCTAHOBJIEHUX 3aKOHOM. 3TiZJHO 3 BUMOTaMU
ct. 391 IIK Ykpainu, BJlaCHUK MalHa Ma€ MpPaBO BHUMAaraTu yCYHEHHS NMeEpPELIKOJ Y
3/liNCHEHHI HAUM MpaBa KOPUCTYBAHHSA Ta PO3MOPSALKEHHS CBOIM MaWHOM. BinoBigHO
7o BUMor 4. 1 ct. 60 CimeitHoro kojekcy Ykpainu (gani - CK Ykpainu), maiiHo, HabyTe
NOJIPYOKSAM 3a 4ac ULII0O0Yy, HaJIeXKUTh APYKUHI Ta 4YOJIOBIKOBI Ha mpaBi cHisibHOI
CYMiCHOI BJIaCHOCTI. B ToM ke yac, BiAnoBigHO 10 4. 2 cT. 60 CK YKpaiHu BBaXKa€eThbCH,
1110 KOKHa piy, HabyTa 3a 4ac uuiby, KpiM pedel iHAMBIyaJlbHOTO0 KOPUCTYBAHHS, €
06’€KTOM mpaBa CHiJibHOI cyMicHoi BaacHocTi. OHOo4YacHo i3 nuM, 4. 3 cT. 368 IIK
YKpaiHu BU3HAUYEHO, 1110 MallHO, HA0yTe NOAPYXKAM 3a Yac IJI00Y, € IXHbOIO CHIJIBHOIO
CYMiCHOIO BJIACHICTIO, SIKLIO iHIlle He BCTAHOBJIEHO AOTOBOPOM ab0 3akoHOM. CrisibHa
CyMiCHa BJIACHICTb MOJPYXKS HAJIEXKUTh NOJPYACOKIO He3aJIeKHO BiJi TOTO, HAa YME iM'g
BU/IAHO Ta OPOPMJIEHO JOKYMEHTH.

3rigHo 4. 1 cT. 70 CK Ykpainy, y pasi noaisy MaiiHa, 1110 € 06’€KTOM IpaBa CHiJIbHOI
CYMiCHOI BJIACHOCTI OAPY*0KSA, YaCTKU MalHa Jpy>KMHHU Ta Y0JI0BiKa € pIBHUMH, AKIIO0
iHIlle He BU3HAYEHO JOMOBJIEHICTIO Mi>K HUMHU ab60 IIJIIDOHUM JI0TOBOPOM. 3 OTJIsAAY Ha
nosioxkeHHA cT. 70 CK YkpaiHy, BiANOBiHO [0 fIKOI YaCTKUM MaWHa [APYKHMHU Ta
4yoJiOBiKa € piBHMMH, Julle 1/2 4yacThHa MaWHa y CHOiJIbHIK CyMicHIA BJIacHOCTI
HaJIeXKUTh KOKHOMY 3 WieHiB nofpyxoks. 3rifHo . 5 cT. 170 KIIK Ykpainy, y Bunagky,
nepefi6ayeHoOMy II. 3 4. 2 L€l CTATTi, apelIT HAKJAaAAETbCS HA MAaWHO MiJ03PIOBAHOTrO,
O0OBHHYBAY€HOr0, 3aCy/)KeHOoro abo HpPUAUYHOI 0CO0M, 110JA0 SIKOI 3JiMCHIOETHCS
NPOBAa/I>KEHHS, 3a HAABHOCTI [JOCTATHIX MiJCTaB BBaXaTH, L0 CYyJ Yy BUIALKAX,
nepenbayenux KK Ykpainu, Moxke npu3HayMTH NOKapaHHA y BUAI KoH$icKalil MaiiHa
abo 3acTocyBaTH [0 HPUAMYHOI 0COOM 3axi/i KpUMiHAJbHO-NIPABOBOTO XapaKTepy y
BU/li KOHicKallii MaliHa.

Buxojda4u 3 Bullle HaBeAEHOro, NPUXOJUMO BHUCHOBKY, L0 B KpPHUMiHaJIbHOMY
NpPOBa/XKEHHI MiJJIAra€ apelTy He BCe MauHO, 110 € CHIJIbHOI CYyMICHOI BJIACHICTIO
NOJIPY>0Ksl, a aviie 1/2 yacThHa 3a3HAa4YeHOr0 MaiHa, 1110 HaJIeXKUTh MiJJ03pI0BAaHOMY Y
cnizibHIA cyMmicHIM BsacHocTi [5]. BkasaHa mo3unisg y3roJKyeTbcsi 3 BHCHOBKOM,
BUKJIaJIEHUM B NocTaHOBI Besinkoil nasiatu BepxoBHoro Cyay Big 24 kBiTHA 2019 poky
y cipaBi N2 2-3392 /11 (npoBajikeHHs N2 14-1051c19) [4]. OkpeMo x0Tiziocss 6 TaKoX
3BepHyTH yBary Ha npakTtuky All BAKC mjon0 BpaxyBaHHSI HassBHOCTI AOTCOBOPY PO
po3MoAil MallHa NOAPYXOKA Ta 3HAYeHHd HOro NO0JIOKEHb Y KpPHUMiHAJIbHOMY
npoBaxeHHi. [loka3oBo1o0 B 1boMy BUNaAKy € cipaBa N2 991/5247 /20 (npoBai»>keHHS
Ne11-cc/991/640/20) [11]. ¥ uin cnpaBi ocoba, sska nojassa anessdnikHy CKapry, Ha
MiATBEP/PKEHHA  HAJIEXKHOCTI  apelliTOBAaHUX  TPOIIOBUX  KOIITIB  JPYKHUHI
NiI03PI0BAHOr0 Ha MpaBi 0COGMUCTOI NPUBATHOI BJACHOCTI HaJlaHO CYAY AOTOBip Mpo
po3MnoAia MailHa NOAPYXKS, YKJIaJleHUH B IPOCTiil NMcbMOBiil popmi. Ak B6aUaeThCsA 3
TEKCTY LbOr0 JOTOBOPY TOTIBKOBI KOIUTH, AKi € CHIJIBHOIO CYMICHOIO BJIACHICTIO
NOZPY0KS, epelaloThCA Y IPUBATHY BJIACHICTb OJHOTO i3 YIeHIiB NOAPYX:KA. 3TiIHO
BuMor ct. 69 CK YkpaiHu, fpy>KrHa i 40/10BiK MaloTh NpaBO Ha MOAIJ MakHa, L0
HaJIe2KUTh IM HaA IMpaBi CIHiJIBHOI CYMICHOI BJIACHOCTI, He3aJIeXXHO BiJ, pO3ipBaHHA
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uuro6y. OpHielo i3 OCHOBOMOJIO)KHHUX 3acafi, LMBUIBHOTO 3aKOHOJABCTBA €
JlobpocoBicHicTb (. 6 4. 1 cT. 3 LK Ykpainu) i Ail y4acHUKIB LIMBiIJIbHUX IPABOBIJHOCUH
MalTb OYTHU 106POCOBICHUMHU, TOOTO BiJINOBiJaTU MEBHOMY CTaHAAPTY MOBEJiHKH, 1110
XapaKTEepU3yEThCA YECHICTIO, BIAKPUTICTIO i MOBAarow /[0 IHTepeciB IHIIOI CTOPOHU
JlOrOBOpY 260 BiJIMOBiJHOTO MPaBOBiHOIIEHHS.

CyTHicTb 06pOCOBICHOCTI epeAbava€e BipHiCTb 30060B’s13aHHSAM, MOBary /1o npas
iHIKUX Ccy0’eKkTiB, 0OOB'I30K A0 CHiBCTaBJEHHS BJIACHUX Ta YYXKUX IHTEpECiB,
YHEMO>KJIMBJIEHHS 3aMO/isIHHS WIKOAX TpeTiM ocob6aM. 3rigHo 4. 3 cT. 13 UK Ykpainu
He I0NYCKaIThCs [l 0COOH, 1[0 BUMHSIIOTHCS 3 HAMipOM 3aB/aTH LIKO/M iHIIIN 0C006i,
a TaKoX 3JIOBXKMBAaHHA NpaBoM B iHMHKX ¢opmax. BepxoBHui CyJ HeoJHOPa30BO
3BepTaB yBary, 110 MOZAiJ CHiJIbHOTO MaHa NOJPY*KSA HEe MOXXe BUKOPUCTOBYBAaTUCS
y4aCHUKaMU LUBIJIBHOTO 0OOpPOTYy /Jis1 YHUKHEHHS CIJIaThU 60pry 60p:KHUKOM abo
BUKOHAHHSl CY/I0BOrO pillleHHsI MpPO CTATHEeHHs 60pry. Bop»XHUK, NPOTU SIKOTO
yXBaJIeHEe Cy/l0Be pillleHHS PO CTATHEHHS 60Pry Ta HAKJ/aJleHO apelulT Ha KOro MarHo,
Ta WOro JpyKUHA, Ki 3AiACHIOIOTH NOAi MalHa, Ail0Th O4eBU/IHO HEZJOOPOCOBICHO Ta
3JIOBXKMBAIOTb IIpaBaMU CTOCOBHO KpeJUTOpPa, OCKJIbBKU MO MaWHa MOpYyUIyE
MaWHOBI iHTepecy KpeJUTOopa i HanpaBJeHUW Ha HeJONYLIeHHS 3BEpHEHHS CTATHEHHS
Ha MalHO 60pXKHHKA. ToMy MpaBoOMOPsAJ0K He MOXKe 3a/IMIIATH I103a peakKlli€lo Taki aii,
AKI X04 1 He MNOpYIIYIOTh KOHKPETHUX IMIEepaTUBHUX HOPM, ajle € OYeBUJHO
HeJJOOPOCOBICHMMM Ta 3BOAATBHCA [0 3JIOBXKMBaHHA NpaBoM. Takuil npaBOBUU
BUCHOBOK BUKJIaZIeHO y nocTtaHoBi BepxoBHoro Cyay y ckiaaai 06’eHaHol majsaTu
KacaniiiHoro wnuBiibHoro cyay Big 11.11.2019 y cnopaBi Ne 337/474/14-u
(nmpoBagxeHHs N2 61-15813cBo18), noctanoBi BepxoBHoro Cyay y ckiazi KoJerii
cynnais [lepiuoi cynpoBoi nasatu KacauiviHoro nusisibHOTO cyay Bifg 29.01.2020 y cnipasi
Ne 711/10526/16-11 (mpoBaaxeHHs N2 61-39840cB18), noctanoBi BepxoBHoro Cyay y
ckJaai koJgierii cygaaiB Jlpyroi cymoBoi masatu KacaninHoro LyBiJIBHOTO CyAy Bif
20.05.2019 y cnipaBi N2 461/12463/15-11 (npoBagkeHHs1 N2 61-9637cB18), mocTaHoBI
BepxoBHoro Cyay y cksagi koJerii cyagiB [pyroi cymoBoi nmasatu KacauivHoro
nuBisbHOro cyay Bifg 01.09.2019 y cnpasi N2 638/8669/18 (npoBajxeHHsa Ne 61-
11371cB19), noctanoBi Besaukoi [TanaTtu BepxoBHoro Cyay Big 30.06.2020 y cripaBi N@
14-712uc19 (npoBamxenHs Ne 638/18231/15-n).

B uid copaBi BpaxOBYHYM OYEBUJHO HEEKBIBaJIEHTHUM pPO3MOJIJ CIHiJIbHO
HaXKUTOro MakHa y $opMi roTiBKOBUX TPOIIOBUX KOIITIB, 32 SKHM IiJJ03pOBaHUN
$aKTHUYHO BiZICTYNUB rpoIIOBi KOLITH i3 CHiJIbHOI CYyMiCHOI BJIaCHOCTi CBOIH JPY»KUHI,
He OTPHMMaBIUM KOJHOTO 3YCTPIYHOrO 3aJ0BOJIEHHH, CyJ PO3LIHUB YKJI3aJaHHA
JIOTOBOPY PO PO3MNOJAiJ IPOLIOBUX KOUITIB MOAPYXKA AK 3JI0BXKMBAHHSA MPaBOM Ta
HaMaraHH{ BUBECTH Iii KOIITH 3-1iJ MOXXJIMBOI KpUMiHa/IbHOI (Y YacTUHI KOH}icKawil
MaKHa fIK BUJAY NOKapaHHs, 30KpeMa 3 MEeTOK YHHUKHEHHS MOXJIMBOTO 3BEpHEHHS
CTAATHEHHS Ha KOIUTH, BHECEHI B SKOCTi 3aCTaBM {IK 3al0ODKHOrO 3axoay, MicJs
po3rjisily CyAoM OOBUHYBaJIbHOTO aKTy MO CyTi) YW UUBIJIbHO-NIPABOBOI
BiZINOBIZIa/IbHOCTI Yy 3B’A3Ky i3 KpUMiHaJIbHUMU NPABONOPYILIEHHSMH, Y 3B’A3KYy i3
SIKUMU 0C00i MOBiJOMJIEHO MPO NMif03py. 3 OrJsy Ha BUKJAJEHe, Cy/, HE BCTAaHOBUB
ni/IcTaB pPO3LiHIOBATH apellTOBaHI IPOIIOBI KOUITHU fK TakKi, 10 HajeXaTb 0COOi Ha
npaBi 0coO6UCTOI MPUBATHOI BJIACHOCTI i BU3HAB IX CHiJIbHOK CYMiCHOIO BJIACHICTIO
nogpyxoxs [11].
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OTxe, NMTAaHHA NPO MOJAIJI MaWHA MOAPYAOKS, AKUM BOHHU BOJIOJIOTH Ha Mpa.i
CIIIJIBHOI CyMiCHOI BJIACHOCTI He BUPILIYETHCA CyJOM B KPUMiHAJIbHOMY IPOBa/»KEHHI.
He npoBe/ieHHs po3noiy Takoro MaiHa NOAPYXKs 3a JJOMOBJIEHICTIO Mi>XK CO6010 YU
B IIOPAAKY IIO30BHOI'0 IIPOBAa/I>KEHHS, HA YaCTKU, He MOXKe 3yMOBJIIOBATH HaKJIaJ,eHHA
apellTy Ha YaCTKy MalHa iIHII0r0 MOAPYX KA. ApellT 4YaCTKA MalHa iHIOT0 MOAPYHKS
MOXe NPU3BECTU 0 HEeNpoIOpPLiNHOr0 BTPYYaHHA B Ii IpaBO Ha MUPHe BOJIOJAIHHA
MaWHOM, rapaHTtoBaHe cT.1 Ilepmworo nportokosy o KoHBeHIii Mpo 3axucT npas
JIJWHU Ta OCHOBOMOJIOXKHHUX cBo60z [10]. KoHdickania MaiiHa ik BU/J, TOKapaHHSA He
MOKe 6yTH 3aCTOCOBAHA /10 YaCTKHU IHLIOTO 3 NOAPYXKS, 110 € B iX CHIJIbHIN CyMicHIN
BJIACHOCTI. TakKMKM BUCHOBOK Yy3TrOJPKYETHCA TaKOX i 3 mnpakTtukorw ECIIJI. Tak, y
cupaBi JleHucoBa Ta MoiiceeBa npoTu Pocii (moctanoBa Big 01.04.2010, 3asaBa Ne
16903/03, § 64-65) ECIIJI BcTaHOBUB nopyuieHHs ctaTTi 1 Ilepiioro npoTokoay Ao
Koungenuil. [ligcTaBoto A5 11bOro 6y/10 HaKJaZieHHS apellTy Ha MaiHo (@ 3roZjoM i ioro
KOoH}IicKallisl) APY>KUHH Ha MiJIcCTaBi BUPOKY CyAy, yXBaJIEHOTO 1100 ii yoJioBika. OTxe,
BTPYYaHHS1 B iHJAMBiZyaJibHI MpaBa 0COOU € HENPONOPLiHHUM, fIKILO He BeJe [0
JIOCATHEHHS] MpaBOMiIpHHUX Lijel. 3acToCcyBaHHS 3axoAy 3abe3NedyeHHs y BUTJALI
apeliTy MalHa 3 MeTOW 3abe3nedyeHHs1 KOHQickalil MallHa fIK BUJY MOKapaHHS He
NOBMHHO 3ayilaTH MalHOBUX NpaB IHIIOTO 3 MOJPYXKS MiZJ03POBAHOr0 (YacTKy B
CHiJIbHIA CyMIiCHIM BJIaCHOCTI IHILIOrO 3 TMOAPYAOKSA) Yepe3 HEMOXJIUBICTb B
0/ a/bIIOMY 3aCTOCYBaHHS KOHQicKallii MaliHa fIK BUJly IOKapaHHS /10 TaKOi YaCTKH.
A0 % JONYCTUTU TaKe 0OMeXKeHHS MalWHOBUX IPaB, TO BOHO He Oy/ie mepecaifyBaTu
JIETITUMHY MeTy, 30KpeMa 3abe3lneyeHHs1 Y MalWOYTHbOMY MOXJIHWBY KOHQicKalito
MalHa K BUZy TOKapaHHs 32 BUPOKOM cyay [11].
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bomHapy Cmeaa, dokmop wpuduveckux Hayk, MI'Y
KyuepecKy AHHa, kaHdudam wpuduyeckux Hayk, MY
Cydus cyda 2. Kuwunes (Moadosa)

[IpoTrBONOJI0KHBIE KOHLENIIMH B peryJIMpOBaHUY HHCTUTYTA HEOOXO0AMMOM
O0GOpPOHM Ha eBPONENCKOM NPOCTPAHCTBE, B pAaHHMI NIepuo/ HOBeH1lIeil UCTOPUH

HeobxoauMast 060poHa, Kak U OCHOBHOE MPaBO Ha 3alUTy, OTpaXkaeT He TOJIbKO
cnenMPpUKy NPaBOBOrO MbIIIJIEHHSI M TEOPETUYECKUX B3IJISAJOB Y4YEHbIX, HO U
MCTOPUYECKHUM XapaKTep CTpaHbl C YCJOBUSIMHU €€ MOJUTUYECKOTO U COLMaIbHOIO
pa3BUTHA. B 3TOM cMbIc/e, AJis1 KOMIIJIEKCHOW HWCTOPUYECKOM PETPOCNEKTHBBI B
epuoJi COBpeMEeHHOU UCTOPUHU Mbl IIpeJjlaraeM aHa/Iu3 GpPaHIy3CKOr0 U aHTJIMHCKOTO
3aKOHOJATeJbCTBA U AOKTPUH TOTO MEpPU0/ia, C BTOPKEHUSIMUA B 3aKOHOJATEIbCTBO
rocyZilapCTB, KOTOpble B3sJIM Ha ceb6s U pa3paboTaid CBOU COOCTBEHHbIE KOHLIENLUH.
Ham BbIGOp He ciy4yaeH, a 0OyCJIOBJIEH NPOTHBOPEYHEM IMPABOBBIX MO3UIUMN.
YrosioBHOe npaBo ®paHU UM U AHTJIMM NIpeACTaBJsAeT 60JIbIION UHTEPEC, U UCTOPUS
ero CTaHOBJIEHHUS BbIpaXKaeT jBa IPOTHUBOIOJIOXKHBIX T€YEHHUS], IBa Pa3HbIX IPUHLIMIIA:
rocyziapcTBeHHOCTb @PpaHuuu U ¢paHly3cKass NpaBoBasi CHUCTeMA OTJIMYAETCS
Pa3BUTHEM LieHTpaJM3al Uy U aBTOPUTETA BJIACTH, a TOCYJapCTBEHHOCTD U MpaBoOBast
cucteMa BesnkoOpuUTaHUU BbIJeNsSETCS pPa3BUTHEM MECTHOM HE3aBUCUMOCTU H
WH/JWBU/IyaJIbHBIX CBOOO/ IPaXK/1aH.

Bo3Bpamasce k ®paHLUUH, Mbl 3aMeTUM, YTO IMOJ, BJIMUSIHHEM M, COTJIACHO
KOPOJIEBCKUM YKa3aM, BCe€ 4YTO BbIXOJMJIO 32 PaMKU HOPMAaTUBHBIX aKTOB, ObLJIO
KaTeropMyecku 3ampelieHo. B 4yacTHocTH, 3ampeuias JelCTBUS, CBsS3aHHbIE C
JINHYEBAHUEM, KOTOPOE CUMTAJIOCh aKTOM KpallHero npo13BoJia, KapaeMblM CMEPTHOM
Ka3Hbl0, He00X0oAMMasi 000poHa OblJla TPaKTOBaHa B TOW »Ke MapajurMe COObITUH
(HamageHuWe-3alMUTa) M CYUTANACh TaKHUM K€ TMpPeCcTyIJieHWeM, a 4YeJOBeK,
npuberaBIIMi K HEW, pUCKOBaJ ObITh IPUTOBOPEHHBIM K CMEPTHOM Ka3HU, U36exaThb
KOTOpOM (IIyTEM NOMUJIOBAHUS) MOKHO OBLJIO TOJILKO MO MUJIOCTU MOHapxa. [lepuo/bl
dpanuysckor peBosouuud (1789-1799 u 1814-1815) HUKak He MOBJUSJIA Ha
MHCTUTYT HEe06X0JUMOU 0O60pPOHBI, HO HA/I0 OTMETUTh HEKOTOPbIE aBaHTaApAUCTCKHE
B3rssaabl ['yro I'ponus u Camyansa ¢on I[lypenpopda, mo cpaBHEHHUIO C KOTOPbIMU
KOpOJIEBCKME YKa3bl TOTO BpPEMEHHM, Ka3aJUCh HECOCTOATeJbHbIMU. [loaTomy
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[TPABA JIOJIMHU TA ITIYBJIIYHE BPAZIYBAHHA
HEeyJIUBUTEJIbHO, YTO 3TU B3IJSJbl CTAJH JOMUHUPYHOIIUMMH cpeau (paHIy3CKUX
IOPUCTOB U OKa3aJiM CBOe BJIMSHME Ha MO/Jie/ib PeryJUpoBaHUsSI U OpraHU3aluu
MHCTUTYTa HE0OX04UMOM 060POHBI MOCJIE PEBOJIIOLUH.

HopMbl ¢paHiy3ckoro YrosoBHOro kKozekca Toro nepuoga (1810 r.) [1]
peryJupyroT caMOOOGOpOHY B ABYX CTaThix - 328 u 329. OcHOBbIBasiCb Ha TEKCTe
NepBOM U3 3TUX CTaTel, yOUNCTBO, HAaHECEeHHWEe PaH U W36HeHHue B cilydae peasibHOU
HeoOX0AMMOCTH, /1S 3al{MThI Ce6s1 UJIN JPYyTUX, He IPU3HAKTCA NPaBOHAPYILIEHUAMU
WJIM TIpocTynkamu:,Il n'y a ni crime ni délit, lorsque I'homicide, les blessures et les coups
étaient commandés par la nécessité actuelle de la légitime défense de soi-méme ou
d'autrui.”.Ha 3TOM OCHOBaHHUHM cTaThsl 329 ycTaHABJIMBAET, YTO HEOOX0A4UMasi 060pPOHA
CYUTAETCS 3aKOHHOU B TeX CJly4yasx, Korja NpecTylJeHue, TeJeCHble TOBPeXJeHUs U
no60u 6bLIM NPUUUHEHBI [IJIs1 OTPaXKeHUs1 (MPOTUBOIENCTBUS) HaMa/leHUs1 B HOYHOE
BpeMs, WU MNONbITKaM IepeJie3Tb 3a60p, HE3aKOHHOT'O0 BTOPXKEHHUS B J0M, B3JIOM
JiBepel AoMa WJM JIPYroro HJOTr0 CTPOEHHS WU HUX aKCeccyapoB, a TaKXe MAJis
3alUThI OT HACUJIbCTBEHHOTO MOXUII[EHUSA U UHBIX HACUJIbCTBEHHBIX HaMlaJleHUH.

M3 aHasm3a TekcTa PppaHIy3CKOro YToJIOBHOIO KOJeKCa MOXKHO 3aMETHUTh, UTO
HOpMa JI0NyCKaeT TOJIbKO 3alUTY, CTPOr0 HEOOX0AUMYIO JJIl 3aLUThI IUYHOCTH, HO C
TOYKHU 3pEeHUS 3al[UThl COGCTBEHHOCTH OHA YCTAaHABJIMBAaeT OYeHb y3Kue npeeJbl. [1o
MHEHMI0 GPaHIy3CKUX PUCTOB TOro BpeMeHH — Afosbda llloBo (Adolphe Chauveau)
u ®octena Xeau (Faustin Helie) - 3amydTa co6CTBEHHOCTH HUKOT/Ia HE MOXET ObITh
HeoOXOMMOM; BJaJiesiel] MOXEeT CAAaTbCA CUJIOW, NMOTOMY 4YTO 3aKOH JaeT eMy
BO3MOXXHOCTb MOJIaTh HA MOXUTHUTEJS B cy/. Biazeseln He AO/KEH KAacaTbCsl XXKU3HU
Jla)ke BOpa, 3a MCKJIKYEHUEM CJy4aeB HACUJIbCTBEHHOrO HamaJleHus, 4YTO
peryaupyeTtcs ctaTbeil 329 YrosioBHoro kojekca @pannuu 1810 roza.

[Ipodeccop P. T'appo (Rene Garraud), moazep>kuBasi ¥ pasBUBAsg B3TJIs/bl
Anonbda IlloBo u PocteHa Xesu, GopMyJUpyeT HNPHUHIMII, COrJIACHO KOTOPOMY
«3aliTa COGCTBEHHOCTH HACUJIMEM SBJSIETCS HE3aKOHHOH, MOTOMY 4YTO MOTepS
MaTepHaJIbHOTO 60raTCTBA HEe KaXKeTCsI abCOJIIOTHO HEMONIPABUMOM, TAKOHW KaK MOTePsI
»KM3HHU, CB060/1a UM YecTb». OJIHAKO, 0OTMeyYasi, YTO TOJIKOBAaHHUE U IPUMEHEHHE TAKOTO
NPUHIUIIA HE TOJIbKO NPUBOJUT K MPOTHUBOIOJIOXKHBIM BbIBO/IAM O 1[eJIM 3aKOHA, HO U
K CaMOMy OTPHULAHUIO CBSIIEHHOCTH COOCTBEHHOCTH - OCOOEHHO LIEKOTJIMBbIM
BolpocaM B TO BpeMsd, ['appo mpepJjaraeT HUcCaefoBaTeNsIM W UIMPOKOU MyGJIMKe
CleyloUlyl0 TMOMNpaBKy: Heob6xoJuMas O000pOHa [JOJbKHA ObIThb OrpaHUYeHHa
CleyIoUMM MpPaBUJOM - €CJH 3JI0, KOTOPOe YTrpoKaeT BaM, He MOXeT ObIThb
NpejOTBpalleHO B KpaTyaWllhe CPOKU MNPeCcTyNHbIM [JeHCTBUEM, TO OO6LIeCTBO,
KOTOpOE rapaHTUpPyeT U COOCTBEHHOCTb, U CBOOOY, 6€3 KoJiebaHUM A0/’KHA HaKa3aTh
BOpa 3a Kpaxy cB060Abl. OOIIECTBO U TOCYJapCTBO [JOJDKHBI NMPU3HATh IPaBO
CO6CTBEHHHMKA 3alMIIATh CBOK COGCTBEHHOCTh BCEMU JJOCTYITHBIMU €My CPe/ICTBAMMHU.
[IpeanosioxuM, Bop focTasa U3 ceda 6aHKHMPa HECKOJIBKO LIeHHbIX OyMar, KOTOpble B
JIEHEXXHOM BbIPAXK€HHUH COCTABJISIOT 60Jiee MOJIOBUHBI €ro COCTOSIHHUS, U MbITAETCS
CKPBIThCSI M0/, IOKPOBOM HOYHOM TbMbl, U3-32 KOTOPOW €ro HEBO3MO>KHO ObIJIO ObI
y3HaThb. Y1iep6, HAHeCEHHbIN 6GaHKUPY, Oy AeT HEBOCIIOJTHUMbIM, €CJIM OH He YObET UJr
He paHUT Bopa. JlonycTuM, OH CTpeJisieT B yberarwlero Bopa ¥ youBaet ero, Xxots 328
CT. YTOJIOBHOTO KOJIeKCa He JlaeT eMy Ha 3TO npaBa. TakuM 06pa3oM, XOTs yroJ0BHas
HOpMa MpU3HAeT 3aKOHHYH 3alllUTy TOJIbKO /JJs 3allUThl JIMYHOCTH, JII0OO60OU
NPUCSKHBIN 3acefaTesib He K0Je6JsiCh MPU3HAET 3TOT aKT KaK He BMeHseMbIH eMy,
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0OHApY>XUB B HEM BJIMSIHME MOPAJIbHOU CUJIbl, KOTOPOE OH HE CMOT MPEOJOJIETD [2,
c. 684-689].

MbI He 6yieM BAABaThCsA B NOAPOOHBIN aHA/IU3 IPAaBUJIbHOCTH 3TUX B3TJIA/I0B, HO
HeJsIb351 He 3aMeTUTb, YTO OHU OTBEYal0T MHTepecaM NpaBsLUX KJAacCoB (OypKya3uu),
CHUCXOJAUTEJIbHbI K 60raTbIM JIIO/SAM, KOTOpPble MOTYT 3aliUTUTh CBOX COOGCTBEHHOCTh
yepe3 HacWJWe U O4YeHb CTPOr0 OTHOCATCA K 3aKOHHBIM HHTepecaM ps0BOr0
rpak/jaHMHa, KOTOPOMY PEKOMEH/AYeTCsl 3aKOHHbIM NyTb B C/Ay4Yae HapylLIeHUs ero
npaB cobctBeHHoCcTU. Ha Ham B3ruigj, omubKa aBTopa COCTOMT B TOM, UTO MpPH
pelieHWU 3TOW NMpo6JieMbl OH WJET He CTPOro HAy4yHbIM MyTeM, a GUI0COPCKUM
(MeTadu3snyecknM), MpUHUMaAsA MOJI0KEHHWE 3aKOHOJATesJbCTBA KaK 0e3yC/0BHbIN
NPUHLMUI U, CJIe[J0BAaTEJbHO, BCE €r0 apryMeHThl CTaHOBATCA OecroJie3sHbIMH, KOrja
caM NpUHIMN OTBepraeTrci Kak HeobocHOBaHHbIA. Ecium Heobxogumass 060poHa
IpH3HaHA eCTeCTBEHHbIM NPAaBOM TpakJaHUHA, Mbl, KOHEYHO, IPUXOJUM K BBIBOAY,
YTO 3alllUTa COOCTBEHHOCTH C MOMOIIbI0 HACUJIUA OyZieT COBeplIeHHO 3aKoOHHOU. Hazio
CKa3aThb, UTO HOPMbI YT0OJIOBHOTO KoJekca PpaHU UM NOCAYKUJIA OPUEHTUPOM AJIs
yroJIOBHOI'O 3aKOHOAaTebCcTBa besbruu u Utanuu. Tak, YronoBHbll Kogekce besnbruu
1867 r. [3] B crarbe 416 TO4HO NOBTOpsieT (paHLy3CKOe TMOJIO)KEHUE: ,HEeT
NpecTyIJIEHUs WX NPOCTYIKA, eCJIU YOUKUCTBO, TeJleCHble IOBPEX/AEHUI U N30MeHUs
Obl/IM MPOJAMKTOBAHbI TEKYLEN HE0OXOMMOCTbIO CaM00O0POHBI cebs uu aApyrux” (11
n'y a ni crime ni délit, lorsque I'homicide, les blessures et les coups étaient command és par
la nécessité actuelle de la légitime défense de soi-méme ou d'autrui”).

YronoBubili Kojekc Utanuu 1889 r. (Il Codice penaleitalianodel 1889, Takxe
Ha3bIBaeMbli Codice ZanardelliB 4yecThb opucta /xy3senne 3aHapfennu) [4] KoTopblid
OTMEHWJI CMePTHYI Ka3Hb U onpefeaus pepopMy NEeHUTEHIIMAPHOU CHUCTEMBI, B
ctaTbe 49 nyHkTe (2) peryaupyet «b6oJiee 3JIeTAHTHO» HEOOXOJUMYI0 O060pPOHY,
NpOBOJS pas3/nyvMe Mex/Jy 3alllUTOM CaMoro Jivla WA TPETbeW CTOPOHBI OT
HE3aKOHHOTO HaNa/leHUsl ¥ 3alUTOW UMYIECTBEHHbIX NIpaB. B 1ie/9X 3a1UThl )KU3HU
M HENPUKOCHOBEHHOCTU JIMYHOCTU YTOJIOBHBIA KoAekc WTanuu ycTaHaB/IMBaJI:
,0ylydyn o006s13aH cJenaTh 3TO H3-3a HEOOXOJUMOCTU MNPOTHUBOCTOATH TEKyLIEMY
HeclpaBeJJIMBOMY HACWUJIWIO IPOTUB cebs1 uau Apyrux’ (,esservi stato costretto dalla
necessita di respingere da sé o da altri una violenza attuale e ingiusta”) [5].

XoTd mnpyd o060UEeM pacCMOTPEHUHM MOXET I[0Ka3aTbCsl, YTO UTAJbSIHCKUU
3aKOHOJlaTe/Ib MCKJIIOYUJI HeoO6XO0JHUMYK OOOpOHY HMYIIECTBEHHBIX IpaB, Kak
yTBepxJaeT npodeccop H. PeitHraps B cBoeil ctaTbe [6, €.72], 3TO yTBEpXJeHUE He
cooTBeTCTBYeT UCTUHe. CTaTbhd 376 YrosoBHOTr0o KoZekca UTaiuu npegycmMaTpuBaer,
YTO HaKa3aHMe 3a HeoOX0AMMYK 000pOHY (MMYILECTBEHHBbIX IIpaB) TaKXe
VCKJIIOYAETCs yTeM NpUMeHeHUd CT. 49 a63ar (2): ,Cy0ObeKT He IOHECET HaKa3aHUE
€CJIU COBEPLUUJI NMPECTYNJIEHUEe MPOTUB JIMYHOCTH, €CJIU 3TO ObLJIO HEOOXOJUMO AJIs
3alUThI €r0 COGCTBEHHOCTHU OT MPECTYIJIEHUH BOPOBCTBA, rpabeka, BbBIMOraTe/1bCTBa
WM maHTaxa”. UHTepecHo, 4TO B YToJI0BHOM Kojiekce UTaniuu gaxke 6b1J10 UBMEHEHO
Ha3BaHUe oOlpeJesieHUss HeobxoguMouh o6opoHbl (legittima difesa), 4YTOOBI
NpefOTBPAaTUTh HENpPaBUJIbHOE TOJIKOBAaHHWE HOPM IMpPeJOTBPATUTh IMpEBbILIEHUE
YCTaHOBJIEHHbIX 3aKOHOM IpeJleJIOB HE0OX0JUMOM 000POHBI.

AHr/IMiicKkoe 3aKOHOJATeJbCTBO TOrO TMEpPUOJA CUJIbHO OTJUYaJIO0Ch OT
¢panuysckoro. [laxe CratyTt 'enpuxa VIII (1491-1547) ocBo6oxAan — OT HaKa3aHUs
TeX, KTO yOuBaJl 3Ji0fies], MbITABLIETOCAd COBEPUIMTb MOXUIEHUEe, YOUNUCTBO WJIHU
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HACUJIbCTBEHHOE MPOHUKHOBEHHUE B IOM HOUbIO [7]. BnocsieAcTBUY NHCaHble 3aKOHbI
AHT/IMM O HENPUKOCHOBEHHOCTH JIMYHOCTHM M >KWUJMIA [JOBOJBHO 3HAYUTEJIbHO
pacliMpslT NOpaBO Ha 3alUTy B COOTBETCTBUM C B3IVIAZJAMU HOPUCTOB H
rocy/lapCTBEHHbIX JAesdTesel. ,JIloboe HeclpaBeAJMBOe HamaJleHUWe Ha 4YeJsioBeka”, —
nucaJs otel inbepanusma J>koH Jlokk (John Locke, 1632-1704), —,,cTaBUT NOCJEeJHETO
B CBSI3U C HaNlaZlaBLUIKMM Ha yCJIOBHSI BOEHHOT'0 IOJIOXKEHUS U, C1el0BaTEJNbHO, OH MOXKET
CTaThb NPUYMHON CMEPTHU TeX, KTO MPHUMEHSET CUJy NPOTUB €CTECTBEHHOU CBO6GO/b1”
[8, c. 56-57]. PaboTa /[>koHa Jlokka ,/[Ba TpakTaTa 0 NpaBUTEJbCTBe” MpeEX/e BCETO
CTPEMUTCS K NPOBO3IJIAIEHUI0 CBO6O/bl KaK QpyHJaMeHTaJIbHOTO NPUHIMIIA IpaBa.
1l JOCTYXKEeHUs 3TOU LieJiu He0OX04UMO ObLJI0 6HOPOTHCA C CYLeCTBOBABIIUMHU B TO
BpeMsl Te3UCaMH U J0OUThCS MOHUMaHUSI CBOOO/bl, IPUYUTAIOIIENCSA BCEM B PaBHOU
cTeneHU. TOJBKO BO BTOPOM TpakTaTe JIOKK pa3BUJ TEOPUIO O TOM, UTO JIKOJU
pPOXAAITCA CBOOOAHBIMU U paBHbIMU. B 3TOM cMbiciie JIOKK HCNOJIB3yeT YJIOBKY
apryMeHTal Uy, O4eHb NONYyJSPHYIO CpeJid OYpKyas3HbIX prUa0ocodOB 10 HETO U MOCJIe
HEero: OH NpeJCTaBJsAeT CBOW Hapo/, B (TMNOTeTU4YeCcKOM!) eCTeCTBEHHOM COCTOSIHUH,
NOYTH «IpeAlIecCTBYIOLIEM» CylleCTBOBaHMIO obuectBa [9, c. 39]. Jlokk 3ajaBaJjics
BonpocoM: ,Ec/ii yesioBeK B CBOEM eCTECTBEHHOM COCTOSIHUM ObLI TaK >Ke CBOOOJEH,
KaKk ObLIO CKa3aHO, eCJM OH ObLI abGCOJNIOTHBIM XO03MHOM CBOEW JIMYHOCTU H
MMYLIECTBA, €C/IM OH ObLJI paBeH CUJIbHENLIMM U HUKOMY He MOJYUHSJICS, I0YeMY OH
JIOJDKEH 0TKa3aTbhCs OT CBOeU CBOOOABI? 3a4ueM eMy OTKa3bIBaThCSl OT CBOEU UMIIEPHUU
M TMOJYUHATBHCS BJACTU M BJAABIYECTBY APYrol cujbl?”. ABTOp Take OTBeYaeT:
,(X0Ts1) B CBOEM eCTeCTBEHHOM COCTOSSHUM OH HMeeT TaKOoe MpPaBO, BO3MOXXHOCTb
NO0Jb30BaTbCl UM BCe ellle O4YeHb COMHHUTEeJbHAa M IOCTOSHHO TIOJBepraeTcs
HapylleHUsIM co cTOopoHbl Apyrux’ [10, c. 129]. UMeHHO u3-3a 3TUX NpeACTaBJEHUIN
KaX/IblM aHTJIMMCKUM FPaXKJaHUH pacCMaTpUBaJl CBOM ,OM KaK HaCTOALLY KPenoCTh,
u /IxxoH Ilutt, rpad YaTtam (BOeHHBbIM U MOJUTHUYECKUH JesTesab, 1756-1835 rr.)
TOBOPUII: ,,... IOOOU 6eJIHSIK, B CBOEH Jauyre, MOKET MPOTUBOCTOATh IJAPCKOM BJIACTH.
JTa XMXKUHA MOXET ObITh B MJaYeBHOM COCTOSIHMM, C MPOTEKAILed MoJA J0XKJeM
Kpblllled W TpeudHaMU B CTeHaX, HO KOpoJsib BeJUMKOGpUTAaHHMM U BCS BJIACTh
rocyjapcTBa He CMEIOT NPeCcTyNUTh ee nmopor” [6, c. 72].

,XOTS JIIOJU, BCTynasi B OOLIEeCTBO, OTKAa3bIBAIOTCA OT PaBEHCTBA, CBOGOJbI U
VCIIOJIHUTEJNIbHOM BJIACTHU, KOTOPBIMU OHU 06J1aZja/Id B UX €CTECTBEHHOM COCTOSIHUM, —
nvcan JIOKK, — OHU J0BEPSIOT MX OOLIECTBY, YTOObI 3aKOHOJATEJbHBIA OpraH MoOr
pacnopsiKaTbCsi UMM, KaK TOT0 TPeOyeT ero 6J1aro, Ho BCE-TaKH, KX/ blH [ieJlaeT 3TO C
HaMepeHUeM O JIy4yllleM COXpPaHEeHUH CBOed CBOOOJbI MU COOCTBEHHOCTH (MTOCKOJIbKY
HeJb3s1l TNPEeANOJIOKUTb, 4YTO KaKoe-JWUO0 pa3yMHOEe CYLeCTBO MW3MEHHUT CBOe
COCTOSIHME C HaMepeHUeM YXYJILIUTb ero), BJacTb OOLIeCTBA WMJMU CO3/JAaHHBIA UMHU
3aKOHOJaTeJIbHbIA OpraH HUKOr/la He BbIXOJUT 3a Npejesibl 0011ero 6Jsara, 6yaydyu
00£13aH 3alMILaTh COOCTBEHHOCTb Kaxkaoro...” [10, c. 132].

Takum 06pa3oM, Mbl HabJII0/laeM, UTO JlaXKe B eprUo, HOBOM UCTOPHH, MpobieMa
HeobX0AMMOUM 06GOpPOHBI NMpeACTaBJisJach KaK TpPyJHas U CJO0XHas, KaKk U JiIo6oiu
MHCTUTYT, B KOTOPOM JIO/KHbI IPUHUMATBHCSl BO BHUMaHUeE 1Ba OCHOBHBIX UHTEPEC],
0 CyILeCcTBY JHaMeTpa/bHO TNPOTHUBOINOJIOXKHBIX: MpaBa, CBOOOJAbI U 3aKOHHbIE
MHTEPEChl TPaXKJaHWHA, — C OJHOM CTOPOHbI; U MUHTEPECHI, MOTPEOHOCTU U HYXKbI
rocyfapctea - ¢ pApyrou. CorslacHo nepBOM rpynle MHEHWM, NMPOTUBOJENCTBUE
TpeOOBaHUSAM BJIACTH, HE3ABUCUMO OT UX 3aKOHHOCTH, CJIeAyeT pacCMaTpPUBATh KakK
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NPOTHUBONPABHOE [AEUCTBUE, MOCKOJIbKY MepBasg K3 005S3aHHOCTEN TIpakJaHUHA-
NOJYMHEHUEe TOCyJapCTBEHHOW BJlacTU. BTopad rpynma MHeHUM DojJepikasa
3aKOHHOCTb aKTOB CONPOTUBJIEHUS MPOTUBONPABHbIM JIEUCTBUAM rOCYAapCTBEHHbIX
OpPraHoOB. YJAUBUTEJbHO, HO UMEHHO BTOpPO€ MHEHHEe JIerJ0 B OCHOBY I10JIOXKEHUU
ctatbu 11 Jlekysapayuu IpaB 4yesioBeKa M TpaXKJaHWHA, KakK 4actu KoHcTtuTynuu
®panuuu ot 24 uwHA 1793 ropga: ,J/IoOble AeWCTBUS NPOTHUB YesiOBEKA, KpoMe
cuTyauud W  GopM, YCTAHOBJIEHHbIX 3aKOHa, CUMTAKTCA MPOU3BOJbHBIMU
(IpOM3BOJIBHBIMUA) M THUPAHUYECKMMH, U TOT, NPOTHUB KOro NpPUMEHSETCA
NpUHYXK/JeHue (Hacu/ave), UMeeT npaBo NpuMeHUThb cuay” [11]. Ha aTom sTamne, no
MHeHHUI0 npodeccopa P. 'appo [2, c. 261], B ocHOBe Jiexkajla IPUMUTHMBHAs CUCTEMaA
OCllapuBaHUSA U KOHTPOJIS 3a IEUCTBUSIMUA YMHOBHHKA KakK 1Mo GopMe, Tak U 1o GaKTy,
HO, Ha/10 IPU3HATB, C 60JIBIIMMHU PUCKaMU [1J151 001LeCTBEHHOI0 OPS/iKa U aBTOPUTETA
roCy,apCTBEHHOM BJIACTH.

OavH U3 BbJAOIUX HOpPUCTOB  Poccuiicko  HWmnepuu, npodeccop
A. @. KuctakoBckuii (1833-1885), npyusHaeT 3aKOHHOM 3alIMTy OT NPOTHBONPABHBIX
JIeVUCTBUM JIAL, 3aHUMAIOLIMX OTBETCTBEHHbIE [JOJDKHOCTU HWJMA 4Yepe3 KOTOopble
roCyZlapCTBO OCYIIECTBJSAET CBOK BJacTh. [lpeacTaBuUTeNb PYCCKOW JOKTPHUHBI
CMOTPUT Ha MNpobJsieMy c Apyrod To4ykd 3peHUss. OH He MNOJJepPKUBAET Te3UC,
BbIIBUHYTbIA ¢paHIy3ckuM mnpodeccopom P. Tappo, U He paccMaTpuBaeT
HeoOX0UMYI0 OOOpPOHY KaK IHpeAIOoCbIJIKY MeXaHM3Ma KOHTPOJIA U MNPOBEPKHU
3aKOHHOCTHU [JeMCTBHUM [JOJ/DKHOCTHOTO JIMLIA BO BpeMf OCYIIEeCTBJEHUS ero
nosiHoMo4u. [lo MHeHUI0 mpodeccopa KMcTAKOBCKOTro, HUKaKOT0 KOHTPOJISI HE MOXKET
ObITh, IOTOMY UTO B TaKHUX CUTYaAI[USAX MOXKET ObITh COXpaHeHa 3allluTa MpaB TOJbKO
JILIOM, KOTOpOe HampaBJisgdeT CBOU [JEeWCTBUA NPOTUB JAPYyroro AeuUCTBUA JIMLA,
KOTOpOEe B MOMEHT HapylleHHsd, yKe INOTepsJ MpaBO Ha 3aUldTy OT HW3HA4aJIbHO
HapylleHHOro UM 3akoHa [12, c. 278]. UTo kacaeTcs Hallero MHeHHS, Mbl JIOJKHBI
3aMeTUTh, UYTO 00€ KOHIeNIMU HMEKT MPaBO Ha CYLleCTBOBAHHWE W 3aCAY>KUBAIOT
n3ydyeHus. CToJIb pa3Hble XapaKTEPUCTUKU ObLIM OTMeYeHbl XapakKTepHoul dopMoi
rocyZilapcraa U HallMOHAJIbHBIM 3aKOHOJATeJIbCTBOM CTpaH: B
BBICOKOLIEHTPAJIM30BaHHbIX IOCYLapCTBAaX U C CUJIbHBIM pelpecCUBHBIM MEXaHU3MOM
HellpyUeMJIeMO OCIapUBaThb aBTOPHUTET JIMLA, OCYIIECTBJSAIOLEr0 IOCyAapCTBEHHYIO
BJIACTh, U ecAd OQUIUAJbHOE JIMLO COBepllaeT JeWCTBHUS, SBHO HE3aKOHHBIE,
YTBEPXKJAETCS aBTOMaTU4YeCcKasi MOTeps 3alUThI CO CTOPOHbI 3aKOHA; B TO BpEMS KaK
B TOCyAapCTBax C JiKMbOepasibHbIMM TpAJAULMSIMU HeobxoJuMasi o060poHaA OT
HE3aKOHHbIX [JI€UCTBUM [OHKHOCTHOTO JIMIA NPUHHUMaeTCd KaK MpeaAnochblIKa,
KOTOpas 3aKJia/[blBaeT OCHOBbI MeXaHU3Ma KOHTPOJISI 3aKOHHOCTHU JeMCTBUH BJIACTH.
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AAMiHicTpaTUBHA BiANOBiAa/IbHICTb Cy6’€KTa MyO IiYHOI agMiHicTpanii sk
rapaHTifA 3aXUCTy NpaB JIOIUHHA

OpyvanyHa BiANOBIAAJIBHICTD € OJAHUM i3 €eJIeMeHTIiB NpPaBOBOT0 CTaTyCy
ny6J1iYHOTO CJIY:KO0BLSl, aTOMYy, MOJEpPHi3alis my6/i4yHOro ypsiiyBaHHs B YKpaiHi
HEMOXJIMBa 6e3 meperJis/ly 3aKOHOAAaBY0ro Ta HOPMaTUBHO-IIPAaBOBOT0 3aKPillJIeHHS
Bi/INOBi1a/IbHOCTI 3a NpaBoONOpyILIeHHsA cy6 eKTIB ny6JivHOI afMiHicTpauii. Cnengudika
Ta 0COOJIMBOCTI a/IMiHiCTPaTHUBHOI BiZiIOBiJa/IbHOCTI My6JIiYHOTO CJY?>KOOBIIS € JOCUTH
CKJIQZJHOIO Ta 6araTOrpaHHOI0 y MOPiBHSHHI i3 TaKOI0 K BiZjIOBiJa/IbHICTI0 3BUMaUHUX
rpoMafisiH, OCKiJIbKM IMOB’I3aHa 3 NOBHOBAX€HHSIMU 0COOW, BUKOHAHHSIM HUMH
OKpeMUX Jii Ta QyHKLiN, 3[iMCHEHHAM PO3MOPAAYOro Ta OpTraHi3aliiHO-BUKOHABYOTr 0
BIUIMBY Ha CYCHOiJIbHI BiJHOCMHM B JepxaBi. AJMiHICTpaTHUBHA BiANOBIJAJBHICTD
cy0’ekTiB myOJIiYHOI aAMiHicTpalii Mae $§K 3arajibHi, Tak i choelnjiajbHi O3HaKH
IOpUAYYHOL BiAnoBifasbHOCTI B nisioMmy. OfjHaK, B Meplly 4epry, BapTO BUIIJIUTH
OCHOBHI 03HaKH, 110 Ja0Th MOXJIUBICTh YiTKO BU3HAYUTH KOJIO Cy0 €KTIB MyOJIiYHOI
aAMiHicTpanil, BiANOBIJHICTb IKUM CTBOPIOE peasibHI MOXJIUBOCTI 3aCTOCYBaHHA [0
TaKUX CyO'€KTIB He JiMLle OPUAMYHOI BIANOBIJA/IBbHOCTI 3arajaoM, ajne U
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HAYKOBI ZIOIIOBI/I
aAMIHICTPAaTUBHOI - 4K OJHOTO 3 BapiaHTIB 3aCTOCYyBaHHA MPUMYCYy 3a/Jd
Bi/lTHOBJIEHHA NOPYLIEHUX NIPaAB JIIOJUHHU.

B nmepuy d4epry, cy6'ekTH nyO6siyHOI aAMiHicTpauii € cy6’ekTaMu
aZMIHICTPAaTUBHOTIO MNpaBa i Jil0Tb y MeXax aJiMiHICTpaTUBHO-NIPABOBUX BIJHOCUH, 1
6e3 IKUX He 3/[iINCHIOEThCS MyOJliYHa BJIaJla B JlepKaBi, He peasi3yloThcs Cy6 EKTUBHI
nyO6JIiuHI MpaBa NpuUBaTHUX 0ci6 [1, c. 125]. Taki cy6’ekTH GOpPMyIOThCS 3TiTHO HOPM
YMHHOIO0 3aKOHOJABCTBa K BJIaAHI Cy06’ekTU (OpraHM BUKOHABYOi BJIaJd, OpraHu
MiCI[eBOT0 CAaMOBpPSIAYBaHHS ) a00 K Cy0'€EKTH, SIKi 32 IEBHUX 00CTABUH, lepej0ayeHrX
3aKOHO/IaBCTBOM (3a HasiBHOCTI BiZIMOBiIHUX YMOB i NiZICTaB), MOXYTb CTaTU TaKUMHU
cy6’ekTamMy, TOOTO HAOyAyTh BiAMOBIIHOrO MPaBOBOTO CTAaTyCy U aBTOMATHU4HO
BXOJSATh JI0 CUCTEMU LUX CYO'€KTIB (34€6i/JbLIOr0 iHCTUTYIii, HA SKHUX HaJIEXKHUM
YWHOM MOKJIaal0ThCs My06Ii4HO-BJIaZHI TOBHOBAXKEHHS ).

HacTynHuM MOMeHTOM, 110 NiJIKpec/€ NepcoHasi3alnilo cy6’€KTiB My6JiuHOI
aAMiHicTpalil 70 IKUX MOXe OyTH 3aCTOCOBaHA aJMiHiCTpaTUBHA Bi/INOBi1a/IbHICTh, €
Te, 1110 BOHU € YaCTHUHOIO BiANOBIAHOI (My6/1iYHO Yps10BOI) CUCTEMH, TOOTO 3a3HAUEHI
Cy6’€KTH y CBOIM CyKyIMHOCTI CKJIaJJalOTh IIiJiCHYy OpraHi3oBaHy CUCTEMY My6JIiYHOT0
BpAAyBaHH4A. LliicHICTD i€l CMCTEMU He BBAXKAETHCA MOPYLIEHOK MOXJ/IWBOCTAMU 11
po3LKpeHHs (Ha HETPYMBaJIMi Yac Y4 Ha BilHOCHO MOCTIiMHIN OCHOBI) 3aBJASIKU HAOyTTS
iHIMMU cy6’ekTaMu ¢QyHKLII ny6JiiyHOrO afMiHicTpyBaHHsA. lle sume me pas
IIepeKOHYE y 306eperKeHHI LiJIiCHOCTi Takoi CUCTEMHM, O[JHAK e 3/1iHCHIOEThCS 3 METOIO
3aXMUCTy Ny06JIIYHUX MPaB JIIOAUHHU.

KpiMm Toro, sacrocyBaHHs 3axojiB aJMIiHICTPaTUBHOI BiJANOBIAAJBLHOCTI [0
cy0’eKTiB My6J1iuHOI afMiHicTpaLii MOXJIKBE JMlIe 32 HAABHOCTI y HUX HEOOXiAHOTO
06cAry npaBOCYyO'€KTHOCTI B MeKax CBOrO INpeAMeTa BiJaHHA Ta NOBHOBaXXe€Hb
34iicHeHHa QYHKIiH, 1[0 IM BJACTHUBI - MOBa WJe NpO CHOpUsiloYe aAMiHICTpyBaHHS,
3abe3mneuyyBaJibHe aJJMiHiCTpyBaHHs Ta BTpy4aJsibHe aAMiHicTpyBaHHS. To6TO, Cy6’ eKTH
ny6JsiyHoi afMiHicTpallii BAMHAOTH Ail, 1110 CIpsSIMOBaHi Ha BperyJ/JiloBaHHS KOMILJIEKCY
NUTaHb, SIKi NMepebyBalThb B iXHiM KommeTeHIii, i € (Zii) 3araJbHUM 06’€KTOM
nyo6JIiYHOTO BpSIZlyBaHHS; CTOCYHOTbCS peaJsizallii KOHKpeTHOi aJMiHicTpaTHUBHOI
JiSIIBHOCTI, 1110 € POJIOBUM i 6e3mocepeHiM 00'€KTOM MyO6JIiYHOTO BpPSAAYBaHHSA; i Y
CBOIM JisIIbHOCTI cIpsIMOBaHi Ha 3abe3MeYyeHHs], 06CTOIOBAHHS iHTepeciB CycniJibCcTBa
Ta lepKaBH.

OfHak, BapTO TaKOX i BiI3BHAUUTH, 1110 CyO'€KTH MyO/1iYHOI aAMiHicTpalii IOBUHHI
3/IiNCHIOBAaTU TOBHOBA)XEHHSI, BHWKOHYBAaTH IMOKJaZeHi Ha HUX OJyHKLUiI 3a
KOHCTUTYL[IMHUM NPAaBUJIOM, BCTaHOBJIeHUM y cTaTTi 19 KoHcTuTywil Ykpainu -aiatu
JIMlIe Ha MiJCTaBi, B MeXax MNOBHOBaXKeHb Ta Y CIOCi0, 1110 nepeadavyeHi KoHCTUTYLiED
Ta 3aKOHaMM YKpaiHuW. | Jiviie BpaxyBaHHSl BUILe BHUKJ/I3JeHUX (PYHKLIOHAJIbHUX
BJIACTUBOCTEN CyO’eKTIB MNyOJIiYHOI ajAMiHicTpanil Ja€e MOXJMUBICTb BU3HAYUTHU
0COO/IMBOCTI IX aJMIiHICTpaTMBHOI BIiANOBIJA/IBHOCTI fK pI3HOBUAY OPUAUYHOI
BiZiMOBi/la/IbHOCTI, 30KpeMa: Mo-neplie, afMiHiCTpaTUBHA BiANOBiZa/IbHICTb Cy6'€KTa
ny6siyHOl afMiHicTpanii xapakTepru3y€eTbCAd MiJABULIEHUM piBHEM BiANOBIZa/bHOCTI
TakKUX OcCi6 3a aHaJIoriyHi mNpaBONOpYIlEeHHs, fKi nNepeabayeHi UYUHHUM
3aKOHOZABCTBOM. Tak, 40 MpUKIaAy, YaCTUHA MyOJIYHUX CAYyKOOBLIB OJHOYACHO €
N0CaloBUMHU 0CO6aMHM, y TOM e 4ac JaJeKo He BCi M0ocaZioBi 0coOU € MyO6JiYHUMU
CIYy>K00BLAMU. [ TOMY MO>KHA BiZI3HAUYMTH, L]0 B NEpEBaXKHIM Oi/IbIIOCTI BUNIA/IKiB, IPU
BCTAHOBJIEHHI aAMiHiCTpaTUBHOI BiAMOBiJa/bHOCTI MNyOJIIYHUX COYXKOOBIIB [IJIsI
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[IPABA JIOAWHU TA IIYBJIIYHE BPAJYBAHHA

XapaKTEPUCTUKHU CyO’'€KTIB moAioHUX npaBonopyiieHb KnAIl YkpaiHu KOpUCTYETbCS
y3araJbHEHUM TepMiHOM I©0cajiloBa 0c00a, a He OiIbII BY3bKMM TEPMIHOM
«cayk60Belb». Oco6JMBOCTI aZMiHICTpAaTUBHOI BiZMOBiIaJbHOCTI MOCAJIOBUX OCi6
Bu3HaveHi B ctaTTi 14 KnAll Ykpainu [2]. | y Tux BuUNajKaX, KOJMU BUYHMHEHHS
aJMiHICTPaTUBHOIO MPABONOPYIIEHHS [EepP>XaBHUM CJYKOOBIleM He IMOB’SI3aHO 3
HEBHKOHAHHSIM (HeHaJIe)KHMM BHKOHAHHSIM) CJAY»XO00BUX O00OB’SI3KiB, BiH He MOXe
pO3rJisilaTUCS B IKOCTI IOCa/IoBOi 0COOU i Hece a/iMiHICTpaTUBHY BiiNOBiZJa/IbHICTb Ha
3araJibHUX NiJicTaBax Ik 3BU4aiiHa ¢piznudHa ocoba. Tomy mificTaBoro afiMiHICTpaTUBHOI
BiZiMOBI/Ja/IbHOCTI MyO6JIiYHOTO CJAYKOO0BISI € BYMHEHHS HUM aJIMiHICTPAaTHBHOTO
IpaBONOPYILIEHHS, NOB’ I3aHOr0 3 HEBUKOHAHHSM ab0 HeHaJ/IeXKHUM BUKOHAaHHSM CBOIX
CAy>k60BUX 060B’AA3KiB.

[lo-apyre, ny6JiiuHi CayKO60BLIi NPUTATAlOTbCA [0  aJMiHICTPAaTUBHOI
BiIOBIJA/ILHOCTI B INOPAAKY MNpPOBAaJPKEHHA Yy CIOpaBax Npo aAMIHICTpAaTHBHI
NpaBOMOPYIIEHHS, X04a OKpeMi acHeKTH Npouefypu MNPUTATHEHHS MyOJIiYHUX
CAYX00BIIiB /10 aJMiHiCTpaTUBHOI BiiMOBiZja/ibHOCTI MicTATbCA i B 3akoHi YKpaiHU
«[Ipo 3ano6iranHsa kopynuii» [3]. Ak cy6’eKT aAMiHICTpaTHUBHOrO NpPaBONOPYIIEHHS,
ny6JiiyHi Cay>KO00BLi NPUTATYIOTbCA A0 aJAMiHICTpaTUBHOI BifNoBifasbHOCTI 3a
NpoLeAypOl0 3BUYAWHOrO MPOBAa/PKEHHs], sIKe BKJO4YAa€ B cebe HACTYNHI cTaAil:
aZIMiHICTpaTHBHE PO3CJIilyBaHHSA; PO3IJIA/ CIIPABU | IPUUHATTSA IOCTAHOBY 110 CIIPABI;
neperJig/ IOCTAaHOBU I10 CIIpaBi; BAKOHAHHA [IOCTAaHOBHU.

[lo-TpeTe, wMpoka Aisd afMiHiCTpaTUBHOI BiZOBiJa/IbHOCTI Cy6’€eKTa MyOJ1i4HOI
aAMiHicTpanil 3a BUMHEHI ITpaBoNopylieHHA. K BiI3HA4Yal0Th JeAKi HAyKOBIL, 1110 TaKa
cnenydika PUIUYHOL BiANOBIJaIbHOCTI JIEPKABHOT'O CJYKO0BIISI 00yMOBJIEHA TUMH
NIOBHOBA)XEHHSIMU Ta KOMIIETEHIi€l0, IKOI0 HaJiJieHi mocaZoBi Ta cay»60Bi ocobu, a
TakoX crneyudikoro ix npary, ska noJsra€ y BAKOHaHHI QyHKLiN AepkaBu [4]. Takox,
BapTO Bi/I3BHAYUTHU K Te, L0 HEraTHWBHI HAC/JiJIKM HEBHKOHAHHS YU HEHAJIEXKHOTO
BUKOHAHHSA Cy0’'€KTaMH my6JiiyHOI agMiHicTpalii cBOix mocaZjoBUX 0OOB’SI3KiB 4acTo
MOXYTb BUXOJUTHU 3a MeXi JIep>KaBHOT'0 OpraHy, B IKOMY Npaloe ocoba Ta MOXKYThb
3a4inaTu iHTepecHy iHIIOT0 OpraHy Jlep>KaBHOI BJIa/i4, BIVIMBATH Ha pe3yJibTaTU UOT0
JiIIbHOCTI, 3aBJaBaTH LIKOJAM iHIIMM 0C00aM, CyCHiJIbCTBY Ta Jep:KaBi B IiJiOMY.
To6To, HEBUKOHAHHS YM HEHaJIeXKHe BUKOHAHHS TAKUMHU Cy0’€KTaMM CBOIX MOCA/[0BUX
000B’SI3KIB He O0OMEXYETbCA 3alMaHOK I[0Ca/iolo, pPOOOTOI B OKPEMOMY
CTPYKTYPHOMY NiAPO341J1 YU JepKaBHOMY OpraHi.

[To-yeTBepTe, MeTa aAMiHICTPATUBHOI BiANOBIAaJIbHOCTI MOBUHHA MOJIATATHA He
TiJIbKY B IOKapaHHiI BUHHOI 0CO6H, Bi/IHOBJIEHHI OPYILIEHUX NPaB Ta iHTepeciB 0cobw,
3/IilCHEHHI TpPEeBEHTUBHOI JisJIbHOCTI, ajle U y 3abe3nedyeHHi B MO/JaJbLIOMY
HaJIe;KHOMY BHMKOHAHHI MNyOJIiYHUM C/Iy>KO00BLIEM CBOIX MOCAaZJ0BUX OOOB’SI3KiB,
HeJIONyIlIeHHsl TMOBEeJiHKHM, fIKa MOXe JUCKpPeAUTyBaTH Jep:KaBHY CJIyK0y Ta
JIEPX)KAaBHOTO CJAYK00BUS B 1iyiomy [4]. HasgBHiICTB HOpPMaTHBHO-3aKpillJIEHUX
MOXJIMBOCTEN MPUTATHEHHS 0 BiINOBIIa/IbHOCTI 32 NOPYLIEHHS BUMOT HOPMAaTHUBHO-
NPaBOBHUX aKTiB, HEJOTPUMaHHS NpPaB i CBOOOA, JIIJUHYU NMYOJiYHUMHU CAYKOOBISAMU Y
CBOIN JisiIbHOCTI (BKJIIOYAlOYW SIK BCTAaHOBJIEHI HAa HOPMAaTHBHOMY piBHi CaHKIil 3a
KOHKpEeTHI MpaBOMOpylUIeHHs, TaK i HOPMAaTUBHO perjiaMeHTOBAaHUW MOPSA0K
NPUTSATHEHHSI [0 BiANOBiJa/JbHOCTI 3a HUX) IMoOMNepe/Ka€e BYMHEHHS BiJiMOBiIHUX
NpaBoMoOpYyIlIeHb, 3000B’AI3y€ AeprKaBy BiJipearyBaTh Ha/IeXKHUM YMHOM Ha BYMUHEHI
NIpaBONOPYIIEHHS, CIIPUSAE BiJHOBJIEHHIO CIIpAaBeAJIUBOCTI, IOHOBJIEHHIO YU BU3HAHHIO
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HAYKOBI JOTTOBIAI
NOpyLIeHUX MNpaB. AAMiHiCTpaTWBHa BIANOBIJAJNBHICTH BUCTYNAE fAK PeEryJadaTop
NOBeJiHKU MyOJIiYHUX CAYKOO0BIIiB, AKOCTI BUKOHAHHS MOKJIaJeHUX Ha HUX 3aB/laHb [5.
c. 138].

OTXe, cy4dacHUM CTaH PO3BUTKY MyOJIYHOrO BpsilyBaHHS B YKpaiHi 3yMOBJIIOE
BaXKJIUBICTb (POpMYyBaHHA HaAilHOro Ta e(PeKTHBHOTO HOPMATUBHO-IPABOBOrO
3abe3meyeHHs1 3aCTOCYBaHHS aJIMiHICTpaTHBHOI BiJANOBiJa/bHOCTI [0 CYy0’€EKTIB
ny6siyHoi ajMiHicTpauii i3 MOCTIMHUM yJOCKOHAJIEHHSM OCTAaHHbBOTO 3 METOM
IpyUBeJleHHd Yy BIANOBIAHICTb 4O BUMOT 4acy i, 30KpeMa, B KOHTEKCTI 3aXUCTy MpaB
JioauHu. To6To, 3HAHHS MPO HACTAaHHA aAMiHiCTpaTUBHOI BiAINOBiJAJbHOCTI 3a
HEBHKOHAHHS1 BUMOT 3aKOHY CTUMYJIOE TaKUX Cy0 €EKTIB [IiATH 3TiJHO 3 HOPMATHUBHO-
NpaBOBUMU aKTaMH, He MOPYLIYHOYU IX MPHUIIUCIB. A TAaKOX, BapTO BPaxXxOBYBaTH I
NpaBOBUM ePeKT aMiHICTPAaTUBHOI BiINOBi1a/IbHOCTI, IKWH NOJISATAE Y TONlepeaKeHHi
IpaBONOPYIIEHbD, 3/JiICHIOE BIJIMB SIK HA YIIEBHEHICTb 'POMa/IsiH Y TOMY, 1110 Cy0’'€KTH
nyo6JiiuHOl aAMiHicTpanii AiSTUMYyTb 3aKOHHO, 10 iXHi mpaBa ¥ CBOOOAU OYAYThb
JIOTPMMaHi, Tak i Ha IX CYMJIiHHICTb y BUKOHaHHI HMMM NOC3aJ0BUX 1 CJIyKOO0BUX
000B’sA3KIB.
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CoslizapHa goBipa IK mapagurMa Meziallii: nocTaHOBKa Npo6/ieMu

[locranoBka npob6semu. KaTteropis napaduema Bnepuie 6yJjia 3anpoBaji)KeHa y
¢inocodiro nizHanHa I'beprmanom [1; ¢.194]. IlisHiwe T.KyH [2; c.11] po3BUHYB L0
KaTeropito, micjis 4oro BOHA CTajla BXXUBATUCA Y NpsMoMy (By3bKOMY) pO3yMiHHI ii
3Ha4YeHHA K ducyunaiHapHa Mampuys NOCTAaHOBKH i BUPillleHHSI HAYKOBUX MP0o6JIeM,
a y ii IMPOKOMY PO3YMiHHI — SIK M0Je/qb NOCMAHOBKU MaA pO038°S13aHHS1 OYAb-SIKUX
CUCTEeMHUX 3aBJlaHb Ha OCHOBi (OKyCyBaHHSI 3yCWUJb CY6'€KTIB, 3aJy4eHUX A0 iX
BUPIillleHHS], Ha KJIIOYOBIiH JIaHLi BiMIOBiAHOTO 3aBAAHHS. BUBHAUUTHCSA 3 MapagurMor0
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[IPABA JIOAWHU TA IIYBJIIYHE BPAJYBAHHA
BUpIllleHHs MeBHOI Npo6JieMU O3HAYya€ CTBOPUTU [JIOCTATHI MepeAyMOBHU JJisl MOTO
YCHILIHOTO PO3B’AI3aHHS.

Y Megianii gk J0OpOBiNIbHIN, CTPYKTypOBaHil, KOHQiAeHIiMHINA mnponeaypi
aJIbTepHAaTUBHOTO ([03aCy[0BOT0) BpPEryJIIOBaHHf CHOpPY CaMUMHM MOro HOCIIMH
(cTopoHaMH) 3a ;OMOMOTOI0 HE3aJIEXKHOTO Ta HeylepeaKeHOTo Cy0’eKTa — Me/liaTopa,
$yHKIiOHA/JbHUM  NpPU3HAYEHHSIM SKOTO € HaJaHHA CTOpOHaM Mejianii
KOHCYJIbTaTUBHOI JONOMOTHY 33/ NOBHIIIOr0 Ta aJeKBaTHILIOr0 PO3yMiHHA HUMU
iXHiX BJIaCHUX MOTpeb Ta iHTepeciB i MomyKy epeKTUBHHUX WIIAXIB Yy JOCATHEHHI
B3aEMOINPUKUHATHOTO pillleHHS B CIOPIi, TAKOX € BU3HA4YaJIbHA JIaHKA, BiJi HASBHOCTI
abo BiZICYTHOCTI sIKOi y BUpilla/IbHIKA Mipi 3a/IeX)KUTh NepCcrneKTUBA BUILe3a3HAYEHOT 0
cnopy. 3HaHHS L€l JlaHKH, 11 TPUPOJU Ta BJIACTUBOCTEN, OCOOGJMBOCTEH MPOSABY Yy
BIATIOBIAHOMY coLjiaJibHOMY cepenoBUIL dbaKTU4YHO BUCTYIIAE
AHTPONOCOIIOKYJIbTYPHUM KOJIOM J0 e(peKTUBHOrO yINpaBJiHHA MeJialli€elo sK
KOHKYpEHTHUM Ta B3a€EMOJONOBHIOWYHWM CYyJJOYMHCTBO CIOCOOOM BHUPIilIEHHA
coliaJbHUX KOHQJIIKTIB i ciopiB.

MeTtorwo pocaigkeHHs1 € 3'iCyBaHHSI MOHSATTS, NPUPOAU Ta OCOOJIUBOCTEH
KJIFDYOBOI JIaHKM YCIIIIHOTO 3AiMCHEHHS Megialii, il mepcnekTUB y BiAMOBiJHOMY
CoLiiyMi, a TaKO> 3aca/i yipaBJiHHA POLecCOM MeJialil.

Buksiag pe3ysbTaTiB AociaifpkeHHA. Kk HaMu OyJio 3’ICOBAaHO y TMoOMepeaHix
JIOCJiIKEHHSAX, MeJialifl € BHUCAIOM OYTTEBHUX BJIACTUBOCTEW JoAWHU [3] Ta
OyTTEBOr0 YCTPOK JIIOJCBKOTO CBiTY [4], € oAHUM i3 /a0 CbKUX npaB [4]. 3Bigcu 3
JOCTaTHIMU NiACTaBaMU MOXKHa MPUIYCTUTH, L0 | KJIHOYOBA JIaHKA YCIIIIHOI'O
3/lilicCHEeHHs Me/liallii moB’si3aHa MEBHUM YHMHOM 3 JIIOICbKOI0 NMPUPO0I0. AJle IK caMe
Ta 3 IKUMHU SIKOCTSIMH JIIOCbKOI IPUPO/IM 115 JIaHKa NIOB’s13aHa?

MeTom0/10TIYHUA KJIKOY U1 BiMOBiZI HA 1[i NTUTAaHHA MICTUTBCSA Y NPAaKTHUYHIN
dinocodii, ska Hapasi raublile BiJ iHIIMX HAYK, 1110 BUBYAIOTh JIIOJAWHY, IPOHHUKJA Y
pPO3yMiHHSA JIIOACHKOI MPUPO/IH, B TiM YMCJI i JIIOJCbKUX MOTPEO TA YMOB iX 3/[iiCHEHHSI.
Came TOMy Ud HayKa CTAaHOBUTb CBITOIJIIJHE Ta MeTOZOJIOTiYHEe ocepenas
AHTPOIOCOLIOKYJIbTYPHOTO MNiAX0AYy 4O Ii3HaHHA. 3rifHO i3 CcaMOBHW3HAYE€HHAM
npakTu4dHoi ¢isocodii, ocHOBHe il NpU3HAUYEHHS MOJISITA€E y MOUIYKY BiAMOBiAeN Ha
OCHOBHE NMUTAHHS aHTPOIOJIOTIi: IK MOXJIMBUM JIIOACbKUU cBiT? OUH i3 PyHAATOPIB
npaktuyHoi ¢inocodii T.Penu, BigmoBigarouuM Ha BUIle3a3HAYEeHe MUTaAHHS,
pe3lOMyBaB:  «...dBMOHOMIA | KOMYHIKAMUBHA CO/I0APHICMb  YMOXJIUBJIKKTH
JIDJCbKHUIM 00pa3 CeHCy XUTTS, BOHUM TaK KOHCTUTYKOIOTb NPU3HAYEHHS JIIOJUHH,
Ha3UBalO4YU CMUCAOBI yMOBHU ii OyTTA» [6; c. 99, 104, 226]. [lepma 3 nux ymMoB —
aBTOHOMIisI - BiAMOBiAHO A0 Ppo3yMiHHA 1i mnNpakTUuyHOw @isocodiero, €
KOHCMUMYEeHMOoM CeHCy JK0CbK020 6ymms. ABTOHOMIIO NOPOJXKYIOTb CaMi Cy0’ €KTH
moAo0 cebe, a/pke BOHA € MNPSIMUM HACAiAKOM JIIOACbKOI OYTTEBOI (AaKTUYHOCTI.
JlroacbKa aBTOHOMIiSI HECIPOCTOBHO JJOBOJIUTh, 110 JIIOJAWHA IK peHOMEH € He YUIMOCh
IPOEKTOM, a NPOJYKTOM BJIACHOTO CIIOHTAHHOTO CaMOPO3BUTKY [6; c. 99, 104, 226].
Jlpyry CMUCJIOBY YMOBY OYTTS JIOJUHU NpaKTU4YHA Qisocodisa BOAYa€ y «MOKIaJaHHI
JIAWHU Ha OJIMKHIX Ta IX flonomory» [6; ¢. 99,104, 226]. T. Penu Ha3uBae el peHOMEH
«MIPAaKTUYHUM FOPU30HTOM KOMYHIKaTHUBHOI coslijlapHOCTi» [6; c. 227]. [IpoTe cTaTycy
KOHCTHUTYEHTY JIIOAChKOTO OyTTS KOMYHIKaTUBHIN COJIiJAPHOCTI He HAJla€, OCKIJIbKU U
y JIIJCbKOMY OyTTi KOMYHIKaTHBHA COJIiJAPHICTh € HIBUJIIE METOM, HiXK OYyTTEBUM
dakToM. He guBasiuMch Ha Te, 1110 Nepliia JIIJ1UHA 3'BUIacs Ha CBIT, 1K adOPUCTHUHO
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3a3HauyaB ¢ppanuy3bkuil anTponoJor II. Teitsip ne lllapgeH, Sk «MHOXUHA JOJeN» [7;
c. 150], uiii MHOXWHI 3a/Ji1 BJIACHOTO BWIXXMBAHHS JOBOJMJIOCS MOCTIMHO ILiHOMO
HeMMOBIpHUX 3ycW/ib GOpMYyBaTH i NiATPUMYBaTH KOMMYHAJIiCTUYHI CTOCYHKH YCiX
YyJieHiB BiANOBiAHOI chmisbHOTHM (MoBa ifle mpo BigHOcHMHHU, siKi T.PeHu Ha3uBaB
«MOKJIQJIAaHHAM JIIOJUHU Ha OJmkHIX 1 ixHIO jgomomory»). HalcknagHimum i
HalBa)KYMM Yy IJUX CTOCYHKaX, 3a oliiHKaMu Bce Toro x [I.Teusap pe llapaena, 6yso
YKOpiHEHHS [IOBipM IHJAMBIZJIB OJAWH [0 OJHOrO, SKIM TOCTIKHO 3arpoXyBaB
300JI0TiYHUM iHAMBIAYyai3M [7; c. 151]. B eBouttoniii itoAchbKoI LiMBisIi3alii dogipa cTana
OAHUM 3 HaldyHJaMeHTaJbHINIKUX (AKTOPIB, AKI PO3/JIMJAM CTaZ0 Ta NPAOOIIUHY,
JIIOJICbKI CMiJIBHOTH BiJi CNIJIBHOT JIOJIIOACHKUX B LiijloMy. BoHa TpaHcdopmyBasiacs B
aTpUOYTUBHY 3acafjHUYy yYMOBY €eBOJIIOLil Ta 36epeXeHHs JIIOACbKOI LMBiJi3allii.
HaykoBoMy Ta IHIIOMY Mi3HAaHHK [OBipM MNpPUCBAYEHA BeJiM4e3HA KIJbKICTb
JiTepaTypy. 3a cBoiM 006csAroM ii MOXKHa CHiBCTAaBUTH Xiba 1[0 3 JiTepaTypor Npo
JIIOAVUHO3HABCTBO B LiJIOMY. TakoX AK 1 3 JIIOAWHO3HABCTBOM MO>Ha IOPiBHATHU
He3J/IiYeHHICTb | HaBiThb B3aEMOBHUKJIYHICTh MNiAXOJIB [0 TJyMadyeHHs (eHOMeHY
JIOBipY Ta Horo poJi y joAcbkoMy 0yTTi. [lo npuk/aagy, Ha npoTtuBary Ao migxoay Il.
Telisp ge llapaeHa, skuil BiJiHiC JOBipy [0 4yMcaa aTpUOYTiB JOACHKOI IMBiti3aliii,
Cy4yaCcHUM aMepUuKaHCbKHWH COLioJIor cepeAHbOro mnokosiHHA PpeHcic Pykysama
pestomye: «HacnpaBgi dogipa BTOpUHHA BiJHOCHO y»Ke HasiBHUX 3JJaTHOCTEM JoJen
B3a€EMO/iITY HAa OCHOBI CHiJIbHUX I[iHHOCTel. BoHa aBTOMaTU4YHO 3’SBJISIETbCS, KOJIU
JIJ1s TicHOI Koomepaliii y cycniJIbCTBI y2ke HasiBHA HeobxizgHa ocHoBa» [8; c. 8].

[lle iHIIKMK METOAOJIOTIYHUH MiJAXiA 10 TJYMayeHHA NIPUPOAHU NOBIpH JEMOHCTPYE
M.I'paHoBeTTep: «/[0Bipa - 1je 04iKYBaHHSA TOT0, 1K€ BUHUKAE Y YIEHIB CIIIJIbHOTH, 110
iHmi il yJeHHW OyAyTb BeCTH cebe OULIbII YU MEHII IepejbayyBaHO, YeCHO Ta 3
PO3YMIHHAM nompe6 Oomoyyw4ux, y 3J1aroAi 3 AesKMMHU 3araJjbHUMU HOpMamu» [9;
c. 488]. leski 3 uux HOpPM, IPOAOBXKYE BiH, Ha/seXaTb A0 chepu PpyHAAMEeHTATbHUX
I[iHHOCTeM (HanpukJa/, A0 po3yMiHHg bora uyu cnpaBe/IyiMBOCTi), BOJJHOYAC /10 iX YKcIia
HaJieXkaThb i TaKi CyTO CBITChbKI pedi, AK mpodeciliHi cTaHAAPTH i KOpOpaTUBHI KOAEKCH
noBeZiHKHU [9; c. 489]. k10 BUOKPEMUTHU Ta y3araJbHUTH CHiJIbHE y BUIlEeHaBeJEeHUX
nigxoJax A0 PO3YMiHHA 1 TJiyMayeHHA NPUPOAMU LOBipH, TO CJiJ 3a3HAYUTH, L]0
OCTaHHSl HEe HaJ/IeXUTb A0 CYyTO JIIACbKUX, iHAUBIlyaJIbHUX SIKOCTEW JIIOJUHH, A €
BJIACTUBICTIO Pi3HOMAHITHUX JIIOACBKUX CHIJIBHOT. [IpUposa AOBipHU 3yMOBJIOETHCA
NPUPOJOI0 CIIJIBHOTH, BJACTUBICTIO AKOI BOHA CTA€. Y CYCIIJIbCTBI 1K TAKOMY MOXKe
dbopmyBaTuca coqaifapHa foBipa. Oco6JMBO 1Lle BJIACTUBO T'POMAJSIHCbKOMY
cycninibcTBy. Taka foBipa nepeznbavyae K JOBipy MiX iHAUBiZJaMH, KOTPi YTBOPIOIOTH
1[e CyCIJIbCTBO, TaK i JOBIPY [0 IHCTUTYTIB LIbOT'0 CyCIiJIbCTBA BKJIFOYHO i3 ilep>KaBolo.
Aue yacrTillle BCbOTo 10Bipa pOPMYETHCSA CIIOYATKY Y MeXKaX OKPEMUX CyCHIJIbHUX T'PYII,
TOOTO, BUHUKAE Ta YKOPIHIOETbCS K 3rpynoBaHa goBipa. @inocod C. [laniok Ha3uBae
e «mnapaZoKkcoM JOBipu. /Il MOCWJIeHHS [JOBipW, - MMIle BiH, - MNOTpibHa Ii
camMoopraHisaniga B rpyIy, a y rpynax JoBipa [y»Ke 4acTO BTpada€ CBill MO3SUTUBHUM
XapakTep i NepeTBOPIOETbCA B YUCTUW Tparbasisam. Tob6TO, 3rpynoBaHa Jo0Bipa,
pe3lMye BiH, — e HEKpUTUYHA J0Bipa BCepeJUHi IPyIH i arpecMBHa HeJ0Bipa Mix
TakuMHU rpynamMu» [10]. Mezianis 3a cBO€0 NPUPOA0I0 HAJIEXKUTD 10 CyCHIJIbHUX GJIar.
A gk 3a3HavaB M. bsiayr, «oco6/1uBa npupoaa CycniJibHUX 6J1ar NOJISITa€e Y TOMY, 110 iX
CHOKMBAaHHSA MOXe OYTH TIJIbKU CHIJIbBHUM Ta PiBHUM /IS yCiX 4YJIEHIB CyCHiJIbCTBa»
[11; c. 549]. 3Biacu Ay yKOpiHEHHSI KyJbTypU Ta MpPaKTUK Mejialii HeobxigHa

24 1V Mixunapoguuit npaBHUYUE dopyM. 21 TpaBug 2021 p., M. YepHiB1i.




[IPABA JIOAWHU TA IIYBJIIYHE BPAJYBAHHA

HasIBHICTb coJiiflapHoi (3arajibHoCycnisibHOI) AoBipu. | HaBmaky, 3rpynoBaHa J0Bipa
HeraTUBHO BILJIMBAa€E HAa PO3BUTOK IpoLeAyp Mejianil y BignoBigHOMY couiymi. Yu
NpUTaMaHHUH iy AKil Mipi ¢eHOMeH 0BipH YKpaiHCbKOMY CYCHiJIbCTBY Ta sAKi popMHU
JIOBipU € AOMiHyHO4YMMH B YKpaiHi? Coriosioria Ta iHIII CyCnIbHI HayKW 3a3BUYai
HIYKAalOTh BiANOBiled Ha aHa/JOriyHi MNHUTAaHHSA 3a /[0NOMOrOK 3’SCYyBaHHSA
«KOJIEKTMUBHOTI'O MiCBIiAOMOT0o» BiZIIOBIZHOI JIIOJACHKOI CIIIJILHOTH, IKE, B CBOIO Yepry,
BUBYAETHCA CY4YaCHUMU AO0CAIJHUKAMU 3a JOIIOMOIOK0 METOY apXeTHUIliB. ApXeTHUII 9K
CIIOHTAaHHA CKJIaloBa AHTPOIOCOLIOKYJBTYPHOTO KOAY CYCHIJIbCTBA, 3TiJHO
NOCTYJ/IaTiB aHTPOMOJIOTI], MOTEHI[IMHO BJIACTUBUU MOMY 3aBXAW. TUM He MeHIlIe BiH
MOXKe HabyBaTH aKTUBHUX GOPM TiJIbKM 3a YMOBH HAlOBHEHHS WOTO BiJIMOBIAHUM
3MiCTOM yCBiZIOMJIEHOTO AOCBIiZly YChOTO CycCHisibCTBA. Llen focBig HepiIKO iMeHYy€ETbCS
y HapoOJ03HAaBCTBI fK «MOTHBALiMHUKA TeH» abo «CoLjjaJibHUK KyMyJSTHUBHUHN
dbeHOMeH», KOTpUH PpopMy€e apxeTHI BiiNOBiJHOI cizibHOTH [12; c. 27-28]. Ha fymMKy
C.b. KpumcbKoro, aHasiz apxeTUNiB € aJeKBaTHUM HAyKOBUM MeTOJOM Ii3HAaHHSA
MEHTaJIbHOCTi, NpaicTopii Ta MalWOYTHbLOIrO CYCHiJIbHUX yTBOpeHb [13; c. 97-98].
®axoBUM aHaJi3 YKpaiHCbKOI MEHTaJIbHOCTi 3a /IOMOMOT0I0 METOJAYy apXeTHUMiB
NPOBIIHUMHU BITUM3HAHUMH ¢ijsiocoPpaMu Ta COLi0J0TaMH 3aCBiIUUB, 10 «J0 MOAIN
noMapaHyeBoi peBOJIIOLii colliaJbHI LiHHOCTI /Uil 6inbLIOCTI rpoMaAsaH YKpaiHU
3aMilyBasics LiHHOCTAMHU iHAMUBiAya/bHOTO icCHyBaHHSA Ta (pi3MYHOTO BMXKUBAHHS»
[14; c. 74-75]. llicna Bule3a3HayeHOlI peBOJIIOLII MoyYasyd 3'IBJASATHUCSA O3HAKHU
«CUTYaTHUBHOI KOHCOJiJaLil», IepeBaXKHO HABKOJIO JAPYropASHUX HeCcOoliaJIbHUX
niHHocTed [14; ¢.89]. lla TeH eH1ig NigKpinJieHa MOMITHUM NepeBa)KaHHAM B YKpaiHi
HOMEHKJIATYPHO-O6I0POKPATUYHOT0 i KPpUMiHAJbHOTO KOPIMOPAaTUBHUX iHTEpeciB HaJ,
iHIIMMU KOpIopaTUBHUMU iHTepecamu [14; c. 631]. 'poMajsiHCbKe CyCHiJILCTBO SIK
JOMIHyl04Ya CUCTeMa CyCHiJIbHUX BIJHOCHH, 3TiJHO BHUCHOBKIB BHIe3a3HAYE€HUX
HaYKOBIIiB, B YKpaiHi 1ie He cpopmMyBasiacs. BpaxoByrouu BullleBUKJIaJleHe, HEOOXiTHO
3a3HA4YUTH, 10 Hapasi MOKM 110 BIiJACYTHI AOCTATHI MiACTaBU [AJid YKOpPiHEHHA Ta
PO3BUTKY COJIiJAPHOIL OBipY B HALliOHAJILHOMY COLiyMi. BoHa 3a/IMIIa€THCA MOKH 11O
IepeBaXKHO 3TrPYINOBAaHOK AOBipor0. BJIM3bKUM [0 BHUILEBUKJIALEHUX IOJIOKEHDb € i
TBepkeHHd C. [loloKa, 10 «B YKpPAIHIiB Ay>Xe HEPO3BUHYTHH yHiBepcasi3M, BOHU
IoraHo 3/]JaTHi /10 3araJibHOTPOMaISHCbKOI coJliapHoi goBipu» [10], sska € yMOBOIO,
aTpubyToM Megiallii.

BucHoBku. 1. CoslijapHa f0Bipa 4JieHiB BiZIOBIAHOI CIIIJIBHOTHU € iIHAUKATOPOM 11
FOTOBHOCTI A0 Mejialii, mapagurmMor 3JilMCHeHHs mpoueAyp Mefianii. 2. 3a CBOE
IPUPOJIOI0 COJIiJapHa J0Bipa € OAHUM 3 aTPUOYTIB aHTPOMOCOLIOKYJIbTYPHUX KOJIB
BiimoBiAHMX cniyibHOT. 3. Ha cydacHoMy eTamni B YKpaiHi nnepeBa)ka€ 3rpynoBaHa, a He
3araJibHOrpoMa/iIiHCbKa CoJlijlapHa JloBipa 4JeHiB cniibHOTHU. llel ¢aKT yckiagHIOE
YKOpiHeHHd Megialil B YKpaiHi.
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rasasaewko II. C, cydods Tpoiybkozo
patioHHozo cydy JlyeaHcbkoi o6aacmi

3a6e3ne4yeHHA NpaBa HA 3aXUCT MiJ Yac po3rasaAy CpaBy CyAO0M anesAlinHol
iHcTaHuii: npakTuka ECIIJI

Crarta 6 KoHBeHLii Npo 3axWCT NpaB JIKJUHKA 1 OCHOBHUX CBOOOA Bif
4 nuctonaga 1950 p. 3akpimyitoe HeBif'eMHiI ejleMeHTH MpaBa Ha CHpaBeAJMBHUU
CYyZlOBUM pO3rJidJ, 30KpeMa: MpaBO Ha JAOCTYyN A0 MNpPaBOCYAAs, PiBHONPABHICTb
NpolecyaJbHUX MOMJIMBOCTEN CTOpiH, NMpaBO Ha MNyOJIYHUWA CYJOBUW PO3TJAL
YOPOJOBX pPO3YMHOIr0 TepMiHy, NpaBO Ha pO3IJs[, COpPaBU He3aJeXHUM |
Heylepep)KeHUM CyJZiOM, CTBOPEHMM Ha MHiJICTaBi 3aKOHY, NPUHLMUII Mpe3yMILil
HEBHWHHOCTI, IpaBO Ha 3aXUCT Ta iHIIi eJleMeHTH, BUpobJieHi Ha npakTuui ECILI [1].

BoaHo4yac 3a3Ha4yeHi BUMOI'Y NOLIUPIOIOTHCA He TIJIbKY Ha CYJ Iepuiol iHCTaHL{I,
a M Ha po3rJsgj aAMiHICTPaTUBHOI COpaBU Cy[lOM aleJsAlihHOI IHCTaHIil, OCKIJIbKU
npaBuJa, nepejbdadeHi ct. 6 KoHBeHIlil, MOBUHHI rapaHTyBaTUCS BIPOJOBX yCbOIO
npouecy. Cya, 30KkpeMa, Haragye, 1o BigmoBigHo A0 1m. 1 cT.6 KoHBeHLI], AKILO
aneJsidlliiHe OCKap>KeHHA ICHye B HallioHaJIbHOMY MNpaBOBOMY MNOPAAKY, JAeprKaBa
3000B’s13aHa 3a06e3MeUYuTH 0c0baM Mmij yac po3rJsy CIpaBU B anesAlilHUX CyAax, Y
MeXax IpPUCAUKLII TakKuUX CyAiB, [JOJep>XKaHHS OCHOBOIIOJIO)KHUX TapaHTIH,
nepesbayeHux cT.6 KoHBeHLii, 3 ypaxyBaHHfIM 0COOGJIMBOCTEN ameJsliliHOro
npoBajxeHHd. OKpiM TOro, NOoTpi6HO 3Ba)KaTH Ha MPOLEeCyaJbHy €AHICTb CYyZ0BOTO
NpPOBa/I>KEHHS B Hal[iOHAJIbHOMY PaBOBOMY MOPAJKY Ta PoJib Y HbOMY anesisiiiiiHOro
cyny (muB., Hanpukiag, pimenHsa €CILI y cnpasi «Ilogbienbcbki Ta IIIY Iloamype
npotu [losbii» [2] 0. 62). F'apanTii, nepenb6aveni y ct. 6 KonBeHl1ii, JonoBHIOE i CT. 2
[IpoTtokony Ne 7 Bip 22 suctonagza 1984 p. no KoHBeHLii, 3rifHO 3 AKOI «KOX€H
3acy/P)KEHUH 32 BUMHEHHS1 KPUMiHAJbHOTO MPABOMOPYILEHHS Ma€ NMpaBo Ha Te, 00
BUHECEHUM CTOCOBHO HbOTO BUPOK ab0 MeBHe MOKapaHHA OyJ/M MeperysgaHyTi CyZoM
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BUILI01 IHCTAHLiI». K KOHTPOJIbHA CTaAid afMIHICTPATUBHOIO CyZJIOUYMHCTBA, a TAKOX
BOJIOZiIOYU IHCTPYMEHTaMH, XapaKTepHUMU [JJd CyAy IMepliol IiHCTaHLil, cTafid
anesisiliiHOr0 PO3rJsAAy aJMiHICTpPAaTUBHOI clpaBH, 3 OAHOro 6GOKy, camMa MOBUHHA
BiZINIOBIaTH BUMOTraM CIIpaBeJIMBOro CyZJO0BOTO PO3IJAAY, a 3 IHIIOro — BCTAHOBUTHU
JIOTPUMaHHs ab0 MOpyUIeHHs BUMOI CIIPaBeAJIMBOTO CYJOBOr0 PO3IJAAY Ha CTafil
JOCYZIOBOTO TMPOBAaJKEHHHA 1 MiJ 4Yac po3rJAAy COopaByd CYAOM Iepliol iHCTaHLl
Po3rsnisHeMo feski npo6JsieMu peaJsizanii OKpeMHUX eJIEMEHTIB CHpaBeJUBOrO
pO3IJIAAY aIMIHICTPATUBHUX CIIPAB B alleJIALLiIKHOMY CY/i.

[IlpaBo Ha gocTtyn A0 cyay amnensuidHol iHcTaHLil. ¥ crnpaBi «BoJsioBik npoTu
Ykpainu» Big 6 rpyaHsa 2007 p. 6yJio BCTAaHOBJIEHO MOPYIIEHHSI TAaKOro eJieMeHTa
CIpaBeJJIMBOTO CYJIOBOTO PO3rJfaAy, K «npaBo Ha cya» [3]. ¥ uiii cnpasi E€CIIJI
3a3Hayae, 110 3aBHUK CTBEpP/pKyBaB, 1110 KOMY HEe3aKOHHO BiIMOBUJIU B JOCTYIIi 0
anesisALikHOro cyAy 3amnopi3bkoi 00/1acTi, AKMW MaB MOBHOBAXKEHHS NepersssHyTH
cupaBy i woZo akrTiB, i 1[0JI0 MpaBa, a TAKOXK MaB MOBHOBAaXXEHHS BCTAHOBJIIOBATHU
HOBIi ¢paKTH, AKi He JOCIiKyBaIMCA MiJ, 4ac po3rJsay CipaBy CyL0M NepIloi iHCTaHLii.
Y cBoil anesiLiMHIN CKap3i Ha pillleHHd CyAy nepuol iIHCTaHIil 3asiBHUK MOCUJIABCH Ha
HellpaBUJIbHEe 3aCTOCYBaHHA 3aKOHY cyzoM nepiuoi iHcraHuil. €CILJ, 3Baxaroyu Ha
0COOJIMBOCTI MOPSAAKY aNessliiHOTO OCKap:KeHHS 3a yKpaiHCbKUM 3aKOHOJAaBCTBOM,
BBa)KAa€, L]0 NpaBO 3asiBHMKA Ha JOCTYN [0 aneyslidHOro cyay OyJio 3axUIeHO
OCHOBOINOJIO)KHMMU rapaHTisAMU, lepeioadyeHUMHU cT. 6 KoHBeHI1il.

Posrssigatoun o6ctaBuHu cnpaBu, E€CIIJI 3a3Havae, 1m0 YMHHI Ha TOM 4ac
noJiokeHHs cT. 294 i cT. 295 l|uBisibHOrO MpolecyaJbHOro Kojekcy Bif 1963 poky
nepenbavyaau «QiJbTp» aneaslilHUX CKapr Ha pilleHHA W yXBajlu CyAy Nepluoi
IHCTaHIil, AKMU 3[iMCHIOBABCSA TUM e CyJloM, KUK MaB MPAaBO BUPIllyBaTU MUTAHHS
NPUUHATHOCTI ckapru. [lifcTaBaMu BU3HAaHHA anessiLilHOI CKapru He NOAAHO O6YJIU
He JAoJepKaHHs BUMOr 1oJo ii ¢opMu Ta 3MiCTy, HeNoJaHHsS MPOTIATroM
BCTAaHOBJIEHOT'O CTPOKY Ta HecCIJIaTa CyJ0BOr0 MUTA.

Cyn He mnigfae cyMmHIBY Te, w0 I npoueAgypa Oyja mnepejbadyeHa /s
3abe3MeyeHHs HaJleXHOro 3/iiiCHeHHs npaBocyA . [IpoTe, 3BaXkarouu Ha NpoLeAypHi
BUMOTH, SIKi JisIIK HAa MOMEHT PO3IJsAYy CIpaBU, Ta CHOCiO, y SAKUHA BOHU OYyJIHU
3acTocoBaHi y crpaBi 3asgaBHUKa, ECILJI 10X0AUTH BUCHOBKY, 1110 3aCTOCOBaHI 3aC06U He
O0ysyd mpornopliiiHi MeTi. 30KpeMa, ABoMa yxBaJjiaMH, Bia 28 suctonaga 2002 p. Ta
27 ciunga 2003 p., ’KoBTHeBUU palilOHHUM CY/[| BiZiKJIaB aneALikHI CKapry 3assBHUKA Ha
pillleHHS LbOTO K CYAY y 3B’S3Ky 3 HEBiZMOBifHiCTI0O ckapr BUMoraMm a0 GpopMHu Ta
3MmicTy. He3Baxkarouu Ha Te, [0 popMasibHO 3asiBHUK Mir N0JaTH anesaliiiHy cKapry
Ha yxBaJy Bif 27 ciuna 2003 p., BOHa, 0/lHAK, MaJia MIPOUTHU Yepe3 Cy[ epuioi iHCTaHIjil.
AnendauiiHuM cyj, 3anopi3bKoi 00s1acTi He Mir pO3rJIAHYTH alessAliiHy CKapry
3asiBHUKA, JOKHU ’KOBTHEBUW PAaWOHHUU CYJ, HE BUPILIMTD NepeAaTH ii Ha po3TJiaf,.

Ypsiz He 3a3HAYUB NPO iCHYBAaHHSA AOCTYIHUX Y HalliOHAJIbHIN PAaBOBIU CUCTEM i
rapaHTid NPOTU MOXJIMWBUX CBaBIJIbHUX BiJMOB IepelaTHU amessAlilHy CKapry Ao
anessyinHoro cyay. Tox €CIIJI BBaxkae, 10 cyfaM mepuioi iHCTaHILii HaJlaHO He
KOHTPOJIbOBaHe NOBHOBAK€HHS BUPIIIYBAaTH, YU MOKHA IlepejaTH alleJIALinHy CKapry
Ha pilleHHs IbOrO X CyAy A0 CyAy BUILOI iHcTaHLii. Taka cuTyaljisi, UMOBipHO, MOXe
IPU3BECTH [0 TOTO, 1110 aNleJsALiiiHy CKapry HiKoJIM He OyJie nepeAaHo A0 CyAy BUILO0I
IHCTaHL], 1110 1 MaJIo Miclie y clipaBi 3aABHHUKA.
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Binbuie Toro, ECIIJI 3BepTae yBary Ha Te, 10 3assBHUK BHIC 3MiHHU 10 aneJIALilHOI
CKaprd [JJid YCyHeHHS HeJOJIiKiB, BIANOBIZAHO [0 BKa3iBOK CyAy Ta BUMOT
3akoHoZaBcTBa. CyfoBa yxBaja, SIKOI0 OyJi0 BiJMOBJIeHO B Iepejayi amnesnidHoOl
CKapry [0 BULIOI iHCTaHIii, BUI/sAJa€ 3aHaATO GopMasii30BaHOO Ta He BifNoBijae
caMili MeTi po3rJisAy Ha IpeAMeT NPUMNHATHOCTI. [ pyHTyI09MCh Ha 3a3HaY€HOMY BUILE,
Cyn, loXO04WTh BUCHOBKY, 110 3asiBHUKOBI 0yJ10 BiIMOBJIEHO B A0CTymi A0 cyay. OTxe,
E€CIIJT Bigxuise 3ayBaKeHHA YpAAy LO0A0 He BUYepllaHHA HalliOHAJIbHUX 3ax0/iB
IOPUUYHOTO 3aXUCTY Ta BCTAHOBJIKE, 110 B ik cnpaB i 6y/io nopyueHHd n.1 cT. 6
KonBeHIiii.

Cyn TakoX 3a3Hayae, L0 3 HAOYTTAM YMHHOCTI HOBUM LlUBiIBHUM
npoluecyajbHUM KojaekcoM Bif 2005 poky cyau mepiuoi iHcTaHIlii 6ysiM no36aBJjeHi
IIOBHOBAXXEHHA YXBaJIIOBATH PilleHH 040 NIPUUHATHOCTI aneJIALiMHUX CKapT Ha CBOI
pilieHHd. AnesfiljiiHi CyAu 3JIMCHIOITb BUKJIYHO MOBHOBAXXEHHS PO3IrJAA[aTH
aneJsisILiMHI CKapry o4O iX NPUUHATHOCTI Ta no cyTi [4, c. 27]. OTxe, ECIIJI 3po6uB
BUCHOBOK, 1[0 TaKa BiZlMOBa € 00Me)XeHHSIM MpaBa 3asiBHUKA Ha AOCTYII JI0 CYy/y.

BigTak MOXXHa CTBep/>KyBaTH, 1110 BiZ/MOBA B NPUUOMI JOJATKOBUX anessalinHUX
CKapr, HEMOBHUM PO3TrJisi/Ji AOBOAIB amessliiHOI CKapru MoxKe 6yTH pO3I[iHEHO SIK
NOpYUIeHHS paBa Ha AOCTYN A0 CyAy aneJsaiiHol IHCTaHIil.

[apaHTielo 3abe3nedyeHHs NpaBa Ha JAOCTYyNl JO0 CYyJly € TaKOX HaJexHe
IOBIIOMJIEHHA CTOPIH NPO J€eHb, 4ac i Micie cyoBoro 3acifanHda. Hanpukaag, y cipasi
«OcinoB mpotu Ykpainu» [5] €ECIIJI posrnsjaB ckapry 3asBHHKa NpO Te, LIO0
anesisLiiHAK CyJ, NpoBOAUB 3acifaHHAZ7 TpaBHda 2008 p. 3a Moro BiACYTHOCTI, a
ni3xime BepxoBHu# Cya YkpaiHU He BUIPABHUB LIbOT0 MPOLECYaJbHOr0 MOPYIIEHHS.
3asgBHUK nocusiaBcs Hal. 1 cT. 6 KonBeH1ii, Akui nepenobadae: «KoxkeH Ma€ npaBo Ha
ClpaBeAJIUBUM... PO3IJISA[, UOTO CHOPABHU... CY[OM... SKMW BUPIUIUTH CIip L[0JI0 MOr0
npaB Ta 000B’sI3KiB», IPH 1lbOMY BCTAaHOBJIEHO NopylieHHs cT. 6 KonBeHuil. [Ipu iboMy
SKI[0 06BUHYBAaY€HUN NMPOCUTH NMPO PO3IJisA[ CipaBU 6e3 Horo ocobucToi y4acTi, BiH
NOBUHEH OYTHU HaJieXKHO MOBiJIOMJIEHHMM NpO JieHb, Yac i Micle cyay anessuildHoi
IHCTaH1Iil.

OTxe, 3abe3nedyeHHs MpaBa Ha 3axXWUCT MiJ, 4Yac pO3rJSAYy COpaBU CyAoOM
aneJsiALiMHOI IHCTAHLII € He MEeHIU aKTyaJIbHUM, HDXK MiJ 4ac po3rJjasafy CyZoM Iepuol
iHcTaHLii. Ha ue 3BepTae yBary i [lsieHym Buioro agMiHicTpaTUBHOIO cyay YKpaiHu
(IToctanoBa Big 06.03.2008 Ne 2[6]). ¥ IlocTaHOBi MOBHUTbCH, 1[0 CyJ, NMOBUHEH
nepeBipUTH JIOBOAM CTOPOHM 3aXUCTy NpPO HeePeKTHUBHICTb Jill 3axWCHHUKaA. ¥ pasi
OOI'PYHTOBAHOCTI TaKoi 3asBU. fKIIO K HeHaJIeXKHe 3/[iHCHEHHS 3aXUCTy B HasiBHOCTI:
HaIMPUKJIAJ, 3aXUCHUK 3as1BJISIE PO JOBEIEHICTh BUHM NiI3aXUCHOT0, KOJIU OCTAaHHIN 11
3amepeyye, NUTAHHA NpPO 3aMiHYy 3axXxMCHHUKA MOX€E BHUpillyBaTUCA i 6e3 TaKoro
KJI0MOTaHHS 00BUMHYBadyeHoro. lli mosioxkeHHs1 €, 6€3CYMHIBHO, BUKJIa[JOM MPAaBOBUX
no3unii ECIIJI mofo mUTaHHA NPO KOHTPOJIb JIEPXKABU 3a SKICTIO 3aXHCTy NpaB
JIIOAWHMU B CY L.
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Koeé6ac 1. B., 0. 0. H.,, doyeHm kagedpu
ny6.1i1H020 npasa YepHuiseybkull
HayioHaabHUll ~ yHiBepcumem IMeHI
Opis ®edvkosuua.

Koesasw A. M., K. 10. H., doyeHm kagedpu
YusiIbHO20 ma 2ocnodapcbkoz2o npasa
HayioHasbHull yHieepcumem 6iopecypcis
I npupodokopucmyg8aHHs YKpaiHu.

Jl0 TUTAaHHSA PO AOTPUMAHHA NPaAB JIWAUHU IiJ Yac 3ano6iranHs i
nportuAaii posnoscroaxenHo COVID - 19

B 4yacu pO3BUTKY JIIOACHKOI CIIJIBHOTH IO LIJIAXY BCTAaHOBJIEHHS L|UBIJII30BaHUX
CHiBBIJHOCMH MiXK 4JieHaMM 3eMHOi coliajbHOi ¢dopMalii B ii KUTTEAISAIBHOCTI
BUHUKAIOTb Pi3HOr0 poAy sBULIA IJIAHETAPHOrO MacliTaby sIK CTAlTh 3arpo30H0
iCHyBaHHIO JIIOJAWHMU Ha MJiaHeTi 3eMuis SIK npencTaBHMKAa «Homo sapiensa». Takumu
3arpo3aMM € NPUPOJHI KaTakJ/Ji3MM, TAKMW COLiaJIbHUU CTaH BiJHOCUH 4K BilHa, a
TaKOX pi3HOTO poAy iHdeKIiiHi 3aXBOPOBaHHS, 1[0 MPU3BOAATH [0 MOBaJIbHOI CMEpPTi
BEJIMKOI KIJIbKOCTI JIt0leH, AKi IPOKMBAKOTh Ha 3HAYHUX TepUTOpiax, B icTopii siogcTBa
TaKMMU iHQeKIiHHUMHU XBOpobaMU € 4yMma, xoJsiepa, BIJI - iHdek1is, a Takok B Halll 4ac,
11e KopoHaBipycHa iHdekuisg COVID - 19 ta iioro Mmoaudikarii (mramu).

Pagio CBo6onma 17 6epe3nsa 2021 poky Hajaso iHpopmaliro npo HaWOijabII
CMepPTOHOCHI naHAeMil B icTopii JitofcTBa. 3a3HA4Ya€THCS, L0 JIOACTBO MIPOTATOM CBOEL
icTopil 3a3HaJio 6araTo NaHAeMii, IKi OXOMJII0BAJIU 3HAYHY YaCTUHY 3€EMHOI KyJIi, iIHOAI
3a0Mparyu KUTTS MiJIbUOHIB JiloJel. [cTopil BiloMi Taki maHAeMil sIK: «kaHTOHiHOBa
yyma» (165 pik H.e.), 4ucJi0 3aru6J1x, 5 MiJIbiOHIB 0Ci6, MaHAeMist oxonusia Masny Asiro,
€runet, ['penito Ta Itaniro. BBaxkaroTs, 1m0 HacnpaBji e 6ysaa Bicna 4u Kip. ¥ Pum
XBOpOOy 3aHec/qd JierioHepd, sKi noBepTaiaucad 3 MeconoTramii; «4yma
KOctuniana» (541-542) pokwu, uyucio 3arubaux: 25 misibioHiB. [lepima 3a nepeJsiikom
naHaeMiss 6y60oHHOI YyMH, 110 po3noyasacsa 541 poky y CxiaHili PuMchbkil imnepii 3a
yaciB npasJsiHHS iMnepartopa lOcTtuHiaHa i, ska W Ha3BaHa Horo iM'sM. 3rifHO 3
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HAYKOBI JIOTTOBI/I]

JitTonucoM, y 543 poli imnepaTop TakoX nepexBOpiB HAa UyMOIO i YCHIIIHO BUAYXaB.
Big niei mangemii 3aruHysia yBepTh HaceseHHs1 CxigHoro CepengzeMHoMop's. Y po3nad
naHgemii B KoHcTaHTHHOMOJI — cTosnni CxigHol PUMcbKol iMniepii — mioH BMUpaJio
no 5000 sirozel, mo npusBesio go 3arubesi 40% HaceseHHs1 MicTa, OfHI€EO i3 caMuUX
MaCOBUX M0 YMCJYy CMEPTHOCTI BKA3Y€ETbCA MaHAeMisd «dopHa cMepTb» (1346-1353),
yucsio 3arubsiux: 75-200 misibioHiB. [langeMiss 4ymu nomupuiacs Espomnoto, AQprUKoro
Ta Asier. IMOBipHO, BOHa 3apojuiaca B Asii. Uyma mnomuproBajiacd Ha iHIUI
KOHTHHEHTH 4Yepe3 6J1iX Ha 1ypax, gKi 4acTo *XUJIK Ha 60pPTYy TOProBeJIbHUX KOpPaoJIiB.
Y nepiog apyroi nanzaemii, B 1346 poii, uyma 6y.J1a 3aHeceHa a0 Kpumy, a y 1351 poui
yepes [loabuy - g0 Ykpainu (cnovyatky ao YepHiroBa W Kuea) 1 MOCKOBCHKOTO
KHs3iBcTBa. B Ykpaini BoHa oco6.iuBo JitoTyBasa y [lepesicnaBi, Aie, 3a mepenucamy,
3HUIMJIA Bce HacesieHHs. Y (1852-1860) B ictopii stoAcTBa BUHHUKJA «IaHAEMis
XOJIEPU», YU CJIO 3aTMOJIMX: OJJMH MiJIbIUOH 0Cib, e 6yJia Halb6iIbII cMepPTOHOCHA 3i ceMU
naHjeMin xoJsiepy. BuHuksa B [HAil, NOIIMPUBIIKCE BiJ AeJbTH pidku ['aHr, Ha A3io,
€spony, [liBHiuHy AMepuky Ta AQpuKy; naHeMisa «pocikcbkoro» rpumny (1889-1890),
YU CJI0 3aTU0JINX: OJMH MiJIbUOH 0Ci6. PociiicbKui rpyun ab0 BesiMKa naHAeMis. B 2)KOBTHi
1889 poui B 3axizHomy Cubipy nmomMpuBcs HOBUM Hebe3Ne4yHUH Bipyc rpumy. B
JIMCTOMNAa/Jli BiH BxKe 0yB B cTosinli Pocilicbkoi imniepii - [leTepOyp3i, Ae cTaB BijoMUM
niJ1 3araJibHUM HallMeHyBaHHAM iHQJoeH1i. B [leTep6yp3i HUM nepexBopisio 650 Tuc.
oci6 (3/4 Bcboro HaceseHHs MicTa). EmigeMiss oxonusia BClo €BPONENCHKY YaCTHUHY
iMmnepii Ta CepegHio A3ito; ma”ieMis rpuny («icnmanka») (1918-1920), yrcso 3arubimnx:
20-50 minbioHIB 0cib6. ¥ pe3yabTaTi 1i€l naHAeMii 3apasusacs OiJiblll Hi>K TpeTHHa
HaceJIeHHs CBiTy, moMepJiu Bif, xBopo6u 20-50 wminbioHiB Jtoaeil. Oco6UBICTIO
«icmaHKu» 0yJio Te, 10 Bif, Hel HAKWOIJIbII MOMUPAJIU MOJIOAI MillHI JItOJIU, BOHA OyJia
MeHIll Hebe3MeuyHOow /s AiTel i Jitofeit nmoxusoro Biky; nangemis BIJI / CHIZly (Ha
camoMy Tiky, 2005-2012), yucyo 3arub6sux: 36 MiJbHOHIB 0cCi6. Ymepiue XBopoba
inentudikoana B [leMokpaTuuHii Pecny6ini Konro B 1976 poui. B ganuii yac i3 BIJI
»kuBe Big 31 10 35 MisIbHOHIB Jt0/1eH, TepeBaXkHa 6ib1IICTh — B AQpHulli HA NiBAEHD Bij
Caxapuy, fie 5% HacesneHHs iH$ikoBaHi [1].

TakyuM 4MHOM Ha LLJIAXY CBOEI XKUTTELIAJNBHOCTI JIIOACTBO B OKpeMi MPOMIKKHU
yacy 3 pidHoro poay iHOeKLiMHMMH 3aXBOPHOBAHHSMH, SIKi HAOUPAOTb MACOBOIrO
MacuITaby, OXOMJIITb 3HaYHi TepyuTopii NpU3BOAATh A0 CMEPTHOCTI JOCUTb 3HAUYHY
KinbKicTh Jsofen. BunnknyBmu y 20 poku XXI cTosiTTd, nepiui MacoBi BUIIaJKHU
3apa’keHHsI HOBUM KOpOHaBipycoM 0yJiv 3adikcoBaHi B KiHLi rpyiHsa 2019 poky. [losiBy
BipyCcy MNOB'SI3yl0Tb 3 ONTOBUM PHUHKOM MOpPEeNpoAyKTiB B MicTi YxaHb B Kwurtal
(npoBiHuia Xyo6eit). [lpoTsroMm mnepuioro Micslsg YHCAO0 THX, 110 3apa3uJUCs
KOpPOHaBipycoM JO0CArJo Maike 6 TuC. ocib, 6inbme 130 sroael momepJsu Bif
BUKJIMKAHOI BipycoM nHeBMOHii. KuTalli 0O6MeXHUB CIOJIyYeHHS 3 HHU3KOKW MIiCT,
NOMICTHUBIIM MiJi KapaHTUH 56 MJIH oci6 B 17 MicTax npoBiHuii Xy6eiu. Ili3Hime
3'sicyBaJiocs, 110 HOBUM KopoHaBipyc Malxe Ha 90% 36iraeTbcsa 3 Bipycom SARS-CoV,
AknM Ha novaTky 2000-x 3'aBuBca B Kurai i 3a6paB 6sim3bko 800 kuttiB. HoBoMy
KOpOHaBipycy cno4daTky Haganu kox 2019 nCoV, a 3 11 snoToro neperMeHyBasv B
SARS-CoV-2(Severe Acute Respiratory Syndrome Coronavirus 2). IndekiiliHe
3aXBOPIOBaHHS, sike BiH BHUKJIMKa€, HasuBaeTbcsl COVID-19 (Corona Virus Disease
2019).
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['eHepanbHUM aupekTop BcecBiTHbOI opranisailii oxopoHu 370poB's Tegpoc
Anxan I'ebpeiiecyc 3aaBuB, o COVID-19 BOO3-m 30 ciynsa 2020 poky oroJiolieHo K
Ha/I3BUYaWHOIO CUTYali€l0 y chepi OXOPOHU 3J0pPOB's, 1110 MAa€E Mi>kHApO/{HE 3HAYEeHHH,
a 11 6epe3Hsa — «naHjeMieto». lle 3axBoproBaHHA Hapasi Habpasio pO3MOBCIOAKEHHS Y
114 kpainax cBiTy. CTaHOM Ha cepeiuHy 6epe3Hsi 2021 poky 3apeecTpoBaHo noHaz 120
MJIH BUIA/IKiB 3aXBOPIOBAaHHS [10 BCbOMY CBIiTY; OHa/, 2,6 MJIH 0Ci6 MOMepJio i 6JIU3bKO
91,2 MsiH BUAYXKaAuU|[2].

B Ykpaini 3a yac nanaemii, cranom Ha 24.03.2021 pik: 3axBopiJio - 1 579 906 oci6;
oayxanu - 1276 272 ocobu; 30 773 nomep.io [3].

[Ipo6sieMa 3anob6iraHHs i NPOTHUAiS PO3MOBCIOAXKEHHI0O KOPOHaBipycHOI iHeKIii
COVID - 19 Ta #oro moaudikauiil (wTamiB) 30060B’s13y€e HaliOHaAJbHI JepXaBU Ta
MI>KHapO/ZHY CIIJIbHOTY 3aCTOCOBYBAaTU KOJIOCAJIbHI JIIOACBHKI, MaTepiaJibHi i NpaBoOBI
pecypcu i1 60poTh6U 3 UM siBUILIEeM. B npoiieci 3acTocyBaHHs 3aco6iB 3anob6iraHH i
NpoTUJIii pPO3MOBCIOAKEeHHI0O KopoHaBipycHoi iH¢ekuii COVID - 19 Ta #oro
moaudikanii (mrramiB) JIIOACTBO e JBOMa LLJIsIXaMH, no-nepule, 1ie po3pobka
npoTUitouoi KopoHaBipycHil iHpekiii COVID - 19 Ta ioro Mmoaudikanisam (mramis) -
BaKLMHM Ta BaKIMHALil0 Hel0 HaceJleHH, No-dpy2e — Lie 3allpOBa/)KEHHA MaKCUMaJIbHO
HeoOXiITHUX OOMeXyBaJIbHUX 3aXOJiB CIHUJIKYBaHHSI OCOOHUCTOCTEM $fK B MeXax
HaliOHAJIbHUX Jlep»KaB Ta IX OKpeMUX TEepUTOpiM, Tak i B MeXaxX perioHaJbHOI Ta
BCECBITHBOI CIiBAPYXHOCTi AepkaB. [I[pyyoMy Habip 06MeXXyBa/IbHUX 3aX0/iiB KOXKHA
Jlep>kaBa, abo x II AepKaBHO-TepUTOpia/ibHe GOpMYyBaHHSA 3aCTOCOBYIOTh BUXOS4H i3
CTyTeHsI BUHUKJIOI 3arpo3y1 PO3MOBCIO/»KEHHS KOpoHaBipycHiu iHdek1ii COVID - 19 Tta
Moro MmoaudikaniaM (mramis).

BpaxoBytouu Te, 1110 AaHa npobseMa HapsAMy TOPKHYJIOCh HALOI JlepKaBU i TUM
NMTAaHHAM sIKi BIJHOCATbCS [0 3aCTOCYBaHHS OOMeEXyBaJIbHUX 3aC00iB B Mexax
YKpaiHCbKOI Aep:KaBU, HAMH B IKOCTi IIpeiMeTa AJis HAyKOBOT'0 A0C/iI>KeHHsI BUOpaHi
NMTaHHA SIKi TOPKAKTbhCS 0GIPYHTOBAHOCTI Ta AOLIJIbHOCTI BUKOPHUCTAHHS 3 MO3ULiI
npaBa IeBHUX TEPMIiHOJIOTIYHUX TIOHSATh, $Ki MopojuJia MpobJsieMa 30KpeMa
3anobiraHHs i npoTuAili kopoHaBipycHid iHdeknii COVID - 19 Tta ii Mmogudikanii
(urramiB)» Tolo.

[li moHaTTa 6yAy4YH BigobpakeHHSIM 06’€KTUBHOI peasibHOCTI B 30BCIM iHLIOMY
pycJii HiXK A0 TOTO, SIK KWJIO JIIOACTBO paHill, 3yMOBHUJIO iX PO3BUBATUCH i Oy/lyBaTH
B3a€EMOBiJHOCUHU. HampaBJieHiCTb 3ycCuJib BCiX Cy0’€KTIB JIOACBKOI CHiJIbHOTH Ha
3amo6iraHHs i MNPOTHU/JII0 PO3MOBCIO/PKEHHS Ha IMJaHeTi 3eMJisi KOpPOHaBipyCHOi
indpexkuii COVID - 19 Ta itoro mogudikaniit (1rramiB) 3yMOBHUJIO JIOAUHY, CYCIJIbCTBO,
JlepKaBy 3BEpPHYTHUCb [JIOCUTb BHUBAXKEHO [0 TaKUX MOHATb K «3amnobiraHHs»,
NPOTHUAIA», «KKapaHTUH», KIaHJEeMifd», «JIOKJayH», «kKkopoHaBipycHa iHpeknia COVID -
19 Ta Woro Moaudikanisa (mTaMiB)» i HAMOBHUTH iX CYTTEBUMH MOpPaJIbHO-
MaTepiaJIbHUMU KOMIIOHEHTAMU.

3BepHEHHS B IIikl po6OTi A0 JOTPUMaHHS MPaB JIIOAWHU MPY 3aCTOCYyBaHHI 3aC006iB
3ano6iraHHs i NpOTU/II pO3NOBCIOAKEHHIO Ha IIJIaHETi 3eMJis KOpOHaBipyCcHOI iHpeKii
COVID - 19 Ta ioro Mmoaudikaniil (ltamiB) noB’si3aHe 3 aKLEHTYBaHHSM yBard Ha
IOPUJUYHO BUBAXXKEHUX 3YCUJLJIAX CYCHiJIbHO-AEpP>XaBHUX IHCTUTYLIX i popMyBaHb
HalpaBJIeHHWX Ha BUOIp HUMM NPU 3aCTOCYyBaHHI TaKKMX 00MeKyBaJIbHUX 3aC00iB sIKi 6
He NopylLlyBaJiy [IPY LibOMY IIpaBa JIIDUHH.
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HAYIOHA/ILHO20 YHIeepcumemy

MOHITOPHUHT CIOCOOY KHUTTS AK Ba)Ki/Ib BIVIMBY Ha peaJii3alilo mpaBa 0co6u Ha
nyo6JIiYyHy COAYKO0Y

[IpaBo 0c06M Ha NMyOJIIYHY CAYKOY I[IJIKOM JIOTIYHO PO3TJIsAJATH B aCeKTi MOAiay
il mpaB 3aJie’kHO BiJi MexaHi3My ix peasizalii (MexaHi3My peasisalii cBo6oau ocobu Ta
XapaKTepy 3000B’I3aHb y [IbOMY KOHTEKCTI Jiep>aBH [1, c. 466] Ak npaBo «3Mil1aHe»,
60 BOHO paKTHYHO NOEJHYE O3HAKU [TpaBa MO3UTUBHOI0 Ta paBa HEraTUBHOTO0. K110
neplle nepejabadyae aKTHUBHe CHPUAHHA 3 OOKy Jep:aBu (B JAaHOMYy BUIAJAKY BCi€l
ny6JiyHOI BJIaZM) y Horo peasisanii, 3ab6e3nedyeHHs1 HaJiMHOrO MeXaHi3My 3aXUCTy
IIbOT0 MpaBa il 3anobiraHHs 6y Ab-IKHUM MOPYyLIeHHAM HOT0 3 60Ky iHIIKX (TpeTix) ociob,
OCTAHHE X HAaBIAKH aCOLII0ETHCA i3 HEBTPYYaHHA Jiep>KaBU y peaJii3aljiio BiZIOBIJHOTO
npasa. AHasli3 3aKOHOJABCTBA [03BOJIE€ 3 YIIEBHEHICTIO CTBEpJKYyBaTH, L0 MPaBO
0co6u Ha Nny6JIiYHY CIy»K0y TiCHO MOB’A3aHe SIK i3 aKTUBHUMU, IO3UTHUBHUMMU [isIMH 3
00Ky Jep:KaBH, 110 3HAXO/JMUThb NpPOSIB Yy MPaBOBOMY BHU3HA4Ye€HHi 3acaj; Mmy6JiyHOI
CIyKO6M B IiJIOMy, YMOBM BCTYINy, NPOCyBaHHSI Ta MNPUIHHEHHA ii, CTBOpeHH:A
opraHisaniHo-nmpaBoBUX Ta (YHKIiOHAJbHUX aclNeKTiB peaJi3alii Takoro mnpana
oco6oto. | Taki aii 3 60Ky JepaBu € CUCTEMHUMH, NO3SUTUBHUMH, MOGIIbHUMHU (3
aKLleHTOM Ha NOTpeOM 4Yacy Ta BUKJIHWKH [JlepKaBOTBOPEHHSA Ta NpPaBO TBOPEHHS).
[liATBep/PKEHHAM ILIbOMY MOXYTb CJYyryBaTH M KapJWHaJbHI 3MiHM y mnpoueznypi
JIOMYCKYy 0CO0M A0 myOJiiyHOI Ccay»bu, W Moaudikalisg opraHisaliiHOro acnekTy
icHyBaHHA Ny6JIiYHOI C/1y>k0M B YKpaiHi B 1jiyioMy. He BapTo 1 3a6yBaTH Npo Meperasz
NpaBOBUX 3acaji OIJIATU Mpali NyoOJiYHUX CAOy»KOO0BILiB, LOPIYHOTO OIiHIOBAaHHSA
pe3yabTaTiB IX AiA1bHOCTI 33/ aeKBAaTHOrO IX 3a0X0YEHHs Ta NPUTATHEHHA [0
BiZiMOBi/IJa/IbHOCTI, MeperJis/i TPaHUYHOI MeXi mnepebyBaHHS Ha MNyOJIIYHIA C/ay»k0Oi
3a4/11 GOpMyBaHHSA IHCTUTYTy MEHTOPCTBA M OOMiHYy npodeciiHUM [AOCBIiOM Mix
pi3HMMHU TMOKOJIIHHAMM NyOJiYHUX Cayk00BILiB. /JlilicHO, mnepesik el MoXKHa
NpOJOBXYBAaTH 1 Jasi W KOHCTAaTyBaTU aKTHUBHI NO3WTUBHI JAii 49K pe3yJbTaT
BHMKOHAHHS O3UTHBHUX 3000B’s13aHb JieprKaBH 3315 3a0e3nedyeHHs peasilallii mpaBa
0CcO0OU Ha NMyO6JIIYHY CIYyKOY.

BoaHouac, peasizanisg 3a3HadyeHOro ImpaBa IiJIKOM JIOTiYHO TOB's3aHa ¢
HeraTHUBHHUMU 3000B’I3aHHSIMU Jlep>KaBH, HEBTPY4YaHHAM (y eBHIiW Mipi) OCTaHHBOI y
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[IPABA JIOAWHU TA IIYBJIIYHE BPAJYBAHHA

peasizaliilo Takoro npasa. be3nepedHo, BKe caMa Ha3Ba NpaBa CBiUMTb NMPO TiCHUU
«3B’130K» IpaBa i3 nmy6J/1iYHO-NIpaBOBOI0 cdepolo i, 6e3nepeyHo, 3a3Ha4YeHU 3B'I30K
3YMOBJIKOE aKTUBIi3allil0 y4acTi Jep>kaBU y 3abe3nedeHHi peaJsizanil 0co6010 Takoro
npaBa, 60 BOHO NOB’si3aHe i3 peaJi3alji€lo Ta 3aXMCTOM My6JIiYHOTO iHTepecy. |, nizikoM
JIOTIYHO, 1110 /ilep>KaBa He MOXe «BiAiuTu» Bij chepu peasisallii boro npaBa, akTUBHOI
y4yacTi y peasizanii yboro mpaBa. BTiM W abCOJMIIOTHO MNPOTHJIEXHI 3a 3MiCTOM
(HeraTuBHi) 3060B’s13aHH Jiep>KaBU TAKOX 3/[iICHIOE 10 BiZJHOLIEHHIO /10 3a3HAYE€HOT0
npaBa. [loro/xyro4uch B 1IiJloMy i3 THUM, [0 «Ha Cy4aCHOMY eTai... peaJsi3alisa 0yJb-
SIKOTO IpaBa 0COOU MEBHOI0 MipO0 BUMarae 3abe3nedyBasbHOI JisJIbHOCTI Jep>KaBH,
OT>Ke pO3pi3HEeHHH HeraTUBHUX i NIO3UTHBHUX IIPaB Ma€ pa/illie TeOpeTUYHE 3HAaYEeHHA»
[1, c. 467], BTiM BapTo, Ael0 3MICTHUBIIM aKIEHT yBard, HacaMmmepej, Ha 3MicT
3000B’dA3aHb JlepKaBU y peaJsizanii nmpaBa Ha MNyOJIiYHY CJAy»KOy BUOKPEMHUTH U
eJleMeHTU HeraTMBHOrO IpaBa y HboMy. bo Horo peasisanis mnos’s3aHa ¥ i3
HeraTMBHUMU (HacaMIiepe/, 30piEHTOBAaHUMU Ha YHEMOXKJIMBJIEHHS MTePelKO/IKaHHI0
peaJtizaiiii) 3060B’s13aHHSAMHU Jiep>KaBU. | y IbOMY KOHTEKCTI I[IJIKOM MOXHA 3TraJlaTH
Ipo OJWH i3 «HOBALIMHUX» 3ax0/iB AHTHUKOPYIIIMHOTO CHPSAMYBAHHS, BaXiJb
AHTUKOPYINLIHHOTO 3amnobiraHHA - MOHITOPHUHI CINOCOOY JKUTTA MNyO6JiYHUX
CIy>KOO0BILIiB, fIKMM NOB’SI3aHUM caMe i3 HeraTUBHHUMU 3000B’SI3aHHSIMU Jep:KaBU
(yTpuMaHHAAMU y peasisalii MOBHOBa)KeHb Cy6'€KTIB NyOJiuHOI ajgMiHicTpauii Bif
peaJsiizalii HaJaHUX MMOBHOBAXXEHb, BiJl BTPY4YaHHA y peaJsii3aliilo bOro IpaBa, Bij
CTBOPEHHs MepelIKoJ, y peasisalii Takoro npasa Touo). Po3risaza 1nporo nuTaHHSA
I[iJIKOM MO>K/JIMBO MOEAHATH U i3 aKIleHTOM Ha IpaBO 0COOM Ha NMyO6JIiYHY CAyXKO0y K Ha
paBo BiIHOCHe (3a KpUTePiEM MOXKJIMUBOCTI JIeTITUMHOrO 06MexeHHs). be3nepeyHo,
peaJtizaliisi bOoro nNpaBa MoB’si3aHa i3 MeBHUM «BTPYYaHHSIM» 3 OOKY Jiep>KaBH, a 0TKe
M BTpy4YyaHHSl Ta HeraTHMBHI 3000B’sI3aHHS Jlep>KaBU BapTO MOEAHATU W PO3IJISHYTH
OZJHOYAaCHO CaMe y KOHTEKCTI BUKOPUCTAHHS pPecypCy aHTUKOPYNLIMHOIO 3aX04y —
MOHITOPHHTY CIOCOOY XXUTTS MyO6JIiYHUX CIY>KOOBILiB.

B oHoBieHOMy «dopmaTi» micisg BHeceHHsS 3MiH Ta [JONOBHEHb /[0
AHTUKOPYILIHHOTO 3aKOHOJABCTBa, i Hacammepe[ 0 «6a30Boro» 3aKoHy YKpaiHU
«[lpo 3amobiranHs kopynuii» y rpyaHi 2020 poKy, MOHITOPHUHI CIOCOOY >XHUTTS
ny6JIiuHUX CJAYKOO0BLiB He JiMlle 36epir CBO€ YijibHe Micle cepeJ; aHTUKOPYNLiMHUX
3ax0/liB, a W y MoAMPiKOBAHOMY BUIJISIAI «IOCUJMB» CBOI TMO3ULil cepej
aHTUKOPYINLiHHOTO iHCTpyMeHTapit. He3Baxkarouu Ha BifCyTHiCTb HOpMU-JediHilii,
6e3mocepeHbO MPUCBSAYEHOI MOHITOPUHTY CIOCOOY KUTTS MYyOJiYHUX CJYKOOBIILIB,
3aKOHO/IaBellb BCe K TaKW y «6a30BOMY» aHTHUKOPYMI[iIMHOMY 3aKOHO/IaBYOMY aKTi
BHUCBSITUB CBOK IO3HUIiI0 100 PO3yMiHHA LbOr0 3ax0/ly, HMOTr0 CYTHOCTIi Ta
npu3HadyeHHA. Tak, TakUWd 3axi[i Ma€e HECUCTEMHUH XapakTep, 060 mepejbdayae
BUOIPKOBICTb Yy 3acTOCYyBaHHI, L[ONpaBAa, BiACYTHi KpuTepii BUOIPKOBOCTI, fKi HU
3yMOBJIIOBAJIU NiJICTaBU /i MOT0 3aCTOCyBaHHA. 3aKOHOAaBelb 3akpimite, a HA3K y
Ni/I3aKOHHOMY aKTi Jy0JII0€, 1110 el 3axij; 3aCTOCOBYETHCS 3 METOI BCTAHOBJIEHHS
BiZIMOBITHOCTI PiBHA XUTTA MyOJIYHOTO CAYKO00BLA Ta 4/eHIiB WOTro CiM'iI MaWHYy i
oZlep>KkaHUM J0XOJO0M IIMX 0Cib, 1[0 M 3a3HA4YeHOo Yy JieKJapallil camoro my6JiyHOro
cayx60BLA. OTXe, YiTKO NPOCTEKYETHCA MO3UILiA 3aKOHOJABLSA [0 BUOKpPEMJIEHHS
[[i/IbOBOT'0 COPSIMYBaHHS L[bOr'0 3aX0/y, MOTO «IIPUB’I3KU» [0 JleKaapalil nyoJiyHOro
CIy>00BLf, 10 BiIOMOCTEN 111010 HAABHOTO MalHa Ta 0/le pKaHUX JOXO0/iB y0JIi4YHOr 0
CAyK00BILSI Ta 4ieHiB Horo ciM’i. I[lpoTe, camoi pgeksapaiii HeJOCTaTHbO AJs
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HAYKOBI ZIOIIOBI/I
BUKOPUCTAHHS PECYPCY MOHITOPUHTY CIOCOOY XXUTTS SIK aHTUKOPYMIiKHOTrO (TakKoro,
10 MOB’SI3aHUMM i3 YHEMOXKJIMBJIEHHSIM «KOpo3ii» mny6JsiyHol BJsaau) 3axoay. B
HasABHOCTI /i 3AiACHEHHs TaKOoro 3axoAy Mae€ OyTu iHdopMalis, sKa MiCTHUTh
BiZIOMOCTI NpO HEBIANOBIAHICTh 3aJleKJIapOBAHOr0 MaWHa 1 JOXOJIB PIBHIO KUTTS
BUIle3a3HavYeHUX ocib. OTxe, nifgcrtaBoto A BTpydyaHHda HA3K y xkutTa ny6saidHoro
CIy>K0O0BISI Ta 4YJieHiB HWoro ciM'i Moxe OyTH iHpopMalligd Npo HEBiANOBIAHICTb
3a/leKJIapOBaHUX BiJIOMOCTEH Ta peasibHOTO CHOCO0Y XUTTHA. BUHHKae 4uMasio
3alMTaHb y 3B’A3KY i3 [UM. Tak, Y4 NOB’I3aHUM MOHITOPHUHT CIOCOOY KUTTH i3 IPaBOM
0co6u Ha ny6JiiyHy cayx0y? AHaji3 YUHHOIO0 3aKOHOZABCTBA CBIAYUTH HpPO Te, W10
3aCTOCYBaHHA LbOT0 3axX0Ay MOXJIMBe JIMLIe 10 BiJHOLIEHHIO A0 CIeliaJlbHOr'o
cy6’eKTa — My6JIiYHOTrO CAYKO0BLA Ta YJeHiB Horo ciM'i. OcTaHHI NOTPaNJISAITh y MoJie
3opy HA3K suie 3aBAsKHU «NpUB’A3Li» iX A0 Nyb6JsiyHOro ciayx6oBugd. I[ly6saiuni
cay»60BI1i 3060B’s13aHi ieKJIapyBaTH CBOE MAalHO i 1OXO/U K B aCIEKTi CIiBCTaBJIEHHS
BijoMOCTeN Jlek/japanili Ta peasbHOr0 CIOCO0Y KUTTS MyOJIIYHOTO CJIY>KOOBIIS
MOXJIMBUM € 3/1iiCHEHHS MOHITOPUHTY. OTXe, «3B’I130K» MOHITOPUHTY CIIOCOOY XKUTTS
i3 mpaBOM 0C00M Ha MyO6JIiYHYy CayxK0y B HassBHOCTi. MOXKHa 3pOOUTHU yTOUYHEHHS, B
HasIBHOCTI «3B’I30K» i3 peasisali€to npaBa ocobu Ha ny6Ji4Hy cayx6y. HactynHum
NATAHHSAM €: YU MNepeabayae 34iMCHEHHS MOHITOPUHIY CHOCOOY KUTTS BYWHEHHS
NeBHUX /lil 3 60Ky YIIOBHOBaXKeHUX JiepKaBolo ocib (opraniB)? Tak, y pasi oTpuMaHHS
iHbopMalil nmpo HeBiANMOBIAHICTHL BijoMOCTeW y JeKJapallii i peaJbHOTo CIOCOOY
KUTTSA NyO6JIiYHOTO Ccayk60BUs Ta 4ieHiB Horo ciMi HA3K Moxe 3ailicHioBaTH
MOHITOPUHI 3 MeTOl 3’iCyBaTH TaKol BiJIMOBiAHOCTI ab60 > HEBiAMOBIAHOCTI.
I[HdpopMmania, oTpuMaHa Bif ¢i3MYHUX ab0 HOPUAMYHUX OCi6, i3 3acob6iB MacoBoi
iHdopMalii abo 3 «iHIHKX BiJKPUTUX [PKEpEJ», MOXKe Pi3HOK Mipow CBiJYUTH NMpo
BiAAMOBiIHICTh 260 > HeBiAmoBiAHicTb. CaMe TOMy, OTpUMaHHS Takoi iHpopmanii
CJAYTYE MifICTaBOIO AJiS 3/JiiCHEHHSI MOHITOPUHTY COCOOY KUTTS 3a/Jis1 OCTaTOYHOI'0
3’sicyBaHHS{ BiZiOBiIHOr0 MUTAHHA U oJlep>KaHHS BiANOBi/i 111040 BifimoBiAHOCTI 260 K
HEeBiAMNOBIZHOCTI Il peaJibHOMY CTaHy cripaB. [I[pueEMHO, 1110 3aKOHOJaBellb IepepaxoByE
MOXJIMBI JpKepeJsa oJiep>kaHHs iHdopMallii, NpoTe CJOBOCHOTYYEHHS «iHIII BiJKPUTI
JKepeJsia» ICTOTHO pO3IIMPIOE chepy OTpPUMaHHS Takoi iHdopmalii, CTBOpHOWOYHU
nepeayMOBH /1A Pi3HOBApPiaTUBHOIO TJIyMayeHHH Ta 3aCTOCYBaHHA [|bOr'0 IPUIIKCY. 3
OJHOTO OOKY, I[IJIKOM JIOTIYHUM € HaJaHHS UIMPOKUX MOXKJIUBOCTEHN [/l OJlep>KaHHSA
Takol iHopMauii A5 3an06iraHHsA 6yJb-AKUM MOXXJUBUM KOPYNLiHHUM NPOsIBaM y
JiSIIbHOCTI My6JIiYHUX CAY>KOO0BIIIB, B T. 4. 1 i3 3a/1y4eHHSM 4JieHiB ix ciMel. BogHouac,
3 iHIIOro 60Ky, BAPTO YCYyBaTU 6y/ib-sIKi OI[iHOUHI MOJIO>)KEHHSI ¥ BU3HAYEHHI mificTaB
JUISI MOXKJIMBOTO BTPY4YaHHS 3 OOKY Jiep»kaBU y peavsiidallii mpaBa 0co6u Ha NyO6JidHYy
cayx0y. Cneyudika caMmoro npaBa 0coou Ha ny6JIidHy CayK0y MOB’s13aHa i3 3yCUJIJISIMU
3 OOKY Jep>kaBH, 30piEHTOBAaHMMH He TiJIbKM Ha CTBOPEHHS MepeAyMOB [Jisl MOro
peautizariii (yMoBH, poueAypH, opraHisaiiiliHe 3abe3neyeHHs TOIO), a ¥ 3yCUJLIISIMY,
30piEHTOBAaHMMHU Ha 3abe3MedyeHHs M0ro 3MiCTOBHOI peaJiizallii Ta 3aXUCTy ny6J1i4HOT0
iHTepecy y mnpoueci npodeciiHOro CIOyXiHHA U YHEMOXJIMBJIEHHA OyJb-KOr0
BUKOPUCTAHHA TAKOro CJAYXKiHHA JJid 3aJ0BOJIEHHA CBOiX NpUMBAaTHUX iHTepeciB. lLle
NiTBEPJKY€E Te3y NMpPO Te, 110 NpaBO MyOJIIYHOI CAyXKOU «IOB’SA3aHe» i3 3yCUJIJIIMU
JlepKaBHy, B T.U. ¥ 3yCHUJIJIIMU 00MeKYBaJIbHOTO 110 Bi[HOUIEHHIO /10 0COOU XapaKTepy.
Tob6ToO, 11le mpaBoO € BiAHOCHUM, 060 Nepejbayae BTPYYaHHS 3 OOKYy JeprKaBU y MOro
peasizaniro. TuM He MeHII, MOHITOPUHI fK OJWH i3 30BHIILIHIX NPOABIB TAaKOro
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[IPABA JIOAWHU TA IIYBJIIYHE BPAJYBAHHA
BTpPy4YaHHS ab0 X «BaXKiJib BIIUBY», HE € [JOBIJIbHUM, TAKUM, 1LI|0 3aJIEXKUTbH BiJ] po3cyy
ocobu-npejcTaBHUKa JepxkaBu. OOMexxeHe abo K BiJJHOCHe MpaBO Mepejabavyae
MOXJIUBICTh BTPYy4YaHHS 3 60Ky JlepKaBU y MOro peaJiisallii, SKI[0: TaKe BTPYYaHHS €
JieraJibHUM, JIETITUMHUM (Ilepec/iiy€e JeriTUMHY MeTy), HEOOXiTHUM y CyCIiJIbCTBI i
NPONOPLiIMHUM, aHTUJUCKPUMIHALIMHUM. 3 OTJIAly Ha Lji O3HAKU BiJTHOCHOTO MpaBa
0Cco0H M aHaJIi3 iX y «IPHUB’A311i» 10 MpaBa 0COOW HA My6JIiYHY CAYXKOY K 3aCTOCYBaHHS
MOHITOPUHTY CIOCOOY »KUTTS MiJ yac Woro peasisailii, MokHa 3a3HAYUTH HACTYIHE:
BTPY4YaHHA y peaJsli3alilo 3a3Ha4eHOr0 [paBa, BUKOPUCTAHHAM pecypcy MOHITOPHUHTY
Cnoco0y >XUTTH, € JieraJbHUM, 00 3acaZjd 3aKpinJjeHi y YMHHOMY 3aKOHOJABCTBI.
JliicHO, MOXXe MTHM MOBa MNpO MeBHI «JedeKTH SKOCTi» LUX MifcTaB, NMPOTe caMe
3aKpilJieHHsI MOXJIMBOT0 06MexxeHHs Ma€ Micle. Take BTpy4aHHs Nepe/6adyaE NeBHY
JieraJibHy MeTY — 3 METOI BCTAaHOBJIEHHS BiITOBIHOCTI, 3a/jeKJIapOBaHUX MyOJIiYHUM
CAY>K00BIIEM 1I0JI0 MaiiHa Ta o/iep>KaHUX J0XO0/IiB CBOIX Ta YJIeHIB CiM'i, I peaibHOTO
CHOCOOY XUTTS, 3a/Jis YCYHEHHS NepefyMOB [Ji1 BUKOPUCTAHHSA MYOJIiYHOI CIyKO0U
0Cc006010 /11 3a/J0BOJIEHHS CBOIX NPUBATHHUX iHTepeciB, CBOEYACHOTO pearyBaHHs Ha
$aKTU TakKoro BUKOPUCTAHHSA. 3aCTOCYBaHHS TaKOrO0 aHTUKOPYNLIMHOTO 3axoAy
nepeabayeHa w040 OyJb-KOro My6JiYHOTro CAy:KO60BLS y pa3i oJepKaHHS TaKol
iHpopmanii, 6e3 OyJb-KUX BUHSATKIB, MPIOPUTETIB, IPUB'SA3KU» [0 PI3HOBUAY
cayx0H, oprasy, nocaau, kareropii Touo. lle cBiAYUTL NpO BifCYTHICTb OyAb-AKUX
JUCKpUMIHALIMHUX 3acajJi y MOro 3acTtocyBaHHi. I, HapewTi, 3acTOCyBaHHS
MOHITOPHHTY CIOCOOY KUTTS 0COOM INpHU peaJiizalii OCTaHHbOK CBOrO IpaBa Ha
ny6J1iYHy C/1yKO0y He € TOTaJIbHUM, BCEOCS>KHUM BTPYUYaHHSM Y IPUBATHE XXUTTS 0COOU
Ta y ii ciy60By npodeciiHy AisabHiCTb. PaKTUYHO, MOBa HJe NMPO «IapajaebHICTb»
K mnpodeciiiHOl JiiIbHOCTI 0Cco0HM, iI NPUBATHOTO XUTTS, TaK i 3AiMCHEHHS
MOHITOPHHTY. 3aKOHO/IaBellb He Nlepe/i0aya€e NPpU3yNMHEHHS y0JIiYHOI C1y?»K61 0cobU
(6yab-sikoi GopMH) i, HABITh y pa3i BCTAaHOBJIEHHS TaKOi HEBiZ[MOBiHOCTI 3HOBY X TaKU
NpU3yNUHEHHS BiZNOBiHOro mnpaBa He MepeAbadyeHO, xXxoya W € MiJCTaBU AJs
3aCTOCYBaHHS IHIIOTO AHTUKOPYIL[IMHOrO 3aXx0Jy — NOBHOI NepeBipKU AeKJapalil
ny6JiyHOTO C1yk60BI1. OKpiM TOr0, B HASABHOCTI 1 MOJIOXKEHHS, 3MICT IKOTO CBiJYUTh
PO NPONOPLiMHICTh Y 3aCTOCYBaHHI I[bOT'0 3aX0AY SIK 3acaly TaKoi AislJIbHOCTI — «...6e3
HaAMipHOTO BTPY4YaHHS Y IpUBAaTHE Ta 0COGUCTE }KUTTS 0cOOU. be3nepevHo, o1jiHOYHE
MOJIOKEHHS 1040 «HAJAMIPHOr0» CTBOPIOE MepeAyMOBH /IS Pi3HOBApiaTUBHOI'O MOTO
TJyMa4yeHHs Ta 3aCTOCYBaHHS, 110 € «AedeKTOM IKOCTi» 3aKOHOJaBCTBa [2, ¢. 58], BTiM
HOro MOXHa pO3IJAJATH fAK NPUKJIAJ YHOPMyBaHHS «basaHCy» y BUKOPUCTAHHI
pecypcy MOHITOPUHTY CNOCOOYy >XUTTA NyOJiYHHUX CJAYyXKOOBLIiB 3 aKLLEHTOM Ha
CHiBBiJHOIIIEHHS1 MPUBAaTHUX Ta NyO6JiYHUX iHTepeciB. Bce 1e cBiAYMTh Mpo Te, 110
npaBo 0co6M Ha MyOJIiYHY CIyKO0y € MpaBOM BiJJHOCHMM, NPaBOM, fIKe Nepejbavyae
MOXJIUBICTD (i3 JOTPUMaHHSM 3a3Ha4Ye€HUX 3aca/l) BTpy4aHHs 3 60Ky Jiep:KaBy y HOT0
peaJiizaljio, a COpsIMOBAaHICTb TaKOTr0 BTpPYy4YaHHA (3aAJ/i YCYHEHHs NepefyMOB AJid
BUKOPUCTAHHS 11bOTO MpaBa /Jisl 33/10BOJIEHHS NMyO/iYHUX iIHTEpeCiB, /IJi1 CBOEYACHOTO
pearyBaHHs Ha BUsIBJIeHI (aKTU TAaKOr0 BUKOPUCTAHHA U iX BIJIMBY Ha «KOPO3il0»
ny6J/1i4HOl C/y>K0H), siKa 32 CBOIM 3MiCTOM € «HEraTUBHOWO» (He mepejbadyae NeBHOTO
NO3UTHMBHOIO CIPUSAHHA peasizalil Takoro IpaBa, [JLOJATKOBOIO CIPUSAHHA, i3
HaJlaHHSIM MiJIbT, IepeBar TOU0), a OTXKe, Y NOEJHAHHI i3 3000B’I3aHHSAAMU Jiep>KaBU
1100 3aKOHO/aBYOT0, OpraHizaliiHO-NIPaBOBOro, GyHKIiIOHAJbHOTO, NPOLEeAYPHOr0O
cnpusiHHA (sIKi iCTOTHO mepeBakalOThb 3a CBOIM 006CAroM i 3aBASKU LbOMY €
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JIOMiHYIOUMMU) J03BOJISIE CTBEPXKYBaTH, 110 NPaBO 0COOM Ha MyOJIYHY CJAYXKOYy €
«3MilllaHUM» (3 OrJIsily Ha MeXaHi3M Horo peaJisaiiii), i3 MOXXJIMBICTIO BUKOPUCTAHHS
pecypcy W «HeraTUBHHUX» 3000B’sI3aHb, O/JHUM i3 30BHIillIHIX NMPOSIBIB SIKUX I[IJIKOM
MOX>XHa BBaXXaTHU M MOHITOPUHT CHOCOOY >KUTTSA MyOJIIYHOTO CJIYKOOBIIS SIK BaKeJII0
aHTUKOPYILiHHOTO BIJIMBY Ha peasli3alilo 3a3Ha4eHOoro npaBa 0Co6Hu.

CrMCcoK BUKOPUCTAHUX JpKepeJl
1. 3arasibHa Teopis npaBa: niazpy4Huk / O.B. [letpuwun, J.B. Jlyk’sanos, C.I. MakcumoB,
B.C. CMopoavHCbKHUH Ta iH.; 3a 3ar. peA. 0.B. [leTpuiunna. Xapkis: [IpaBo, 2020. 568 c.
2. Kosomoeup T.O. MoHITOpHUHI cloco6y >KUTTA 3a 3aKOHOJABCTBOM YKpaiHMU:

Cy6’€EKTUBHMU acCleKT. BicHuk 3anopizbkozo HayioHaabHo20 yHigepcumemy. OpuduyuHi HayKu.
2019. Ne 1. C. 50-61.

Konnakoe B. K., 0.10.H., npogecop, 3asidysau
Kagheopu aomiHicmpamusHo2o ma 20Cno0apCcbKo20
npasa 3anopizbko2o HAYiOHAIbHO20 YHIeepcumenty,
(v.k.kolpakov@gmail.com).

ORCID:  http://orcid.org/0000-0002-8580-3261;
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(http://www.researcherid.com/rid/E-7091-2016)

[IpaBa /10 AMHU 6a3MCHUM YUHHUK €BOJIIOLII afMiHiCTpaTUBHOrO NpaBa

HaykoBe 6adyeHHsI NepeTBOpPeHb, $fKi MNPOrpaMylOTbC B CYCHiJIbBHOMY i
JlepKaBHOMY KHUTTI, MICTATb KOHLENIil, JOKTPUHH, CTpaTeril Ta iHIII IPOrHOCTUYHI
JOKYMEHTH, fAKI OTpUMaJsid MOJITUYHE CXBaJIeHHA i, AK MpaBUJIO, HOPMAaTUBHE
3akpiniieHHs1. OJHUM 3 TaKuX JOKyMeHTiB € KoHuenuisa agminictpaTuBHOI pedopMu B
YkpaiHi, ska BBeZeHa B Aito YkasoMm [IpesngenTta Ykpainu Big 22 saunHga 1998 poky.
BoHa BM3HauuWJIa, [0 OCHOBHUM KpUTePill epeKTUBHOCTI pepOpMaTOPChKHUX 3YCUJIb —
e 3MiHU ¢opMaTy B3AaEMOBIJHOCHH JepKaBU i rpomaasiHuHA. PopmaTy, SKUU
ICTOpUYHO BH3HAYABCA NATEPHAJICTUYHOIO i[j€0JIOTi€E0 TOTaJiTapHOro Inepiofy, B
SIKOMY I'pOMaisHMH BUKOHYBAaB POJIb Cy6'€KTa KEPYOUOT0 BIUIMBY 3 60KY Aep>kaBul. 3a
KOHIIeNIli€l0, B HOBIM mapagurmi 1uUxX BiJHOCUH, JAepkaBi BiABOAATbCA (QYHKII
CBOEpPiAHOTO "cepBicHOTO LIeHTPY" 3 00C/JYTrOByBaHHS iHTepeciB 0COOMCTOCTI Ta iIHIIUX
Cy6'€KTIB TpPOMaJIsiHCbKOTO CYCIiJIbCTBA. TaKUM YMHOM, IpaBa JIIOAUHHU i TpOMaJiIssHUHA
nepeMilyIOTbCA Ha JOMIHYIOUY MO3ULII0 B IpiopUTETaX aJMIiHICTPaTUBHO-IIPABOBOTO
3abe3ne4yeHHa ny6JiiyHOI chepu. g JOCATHEHHS Takoro pesysabTaTy KoHuennis
aaMiHicTpaTuBHOI pedopMu Nepebadnaa KapAuHalbHi TpaHchopMaliii gep>kaBHOTO
anapary, 3aKOHOJABCTBa Ta aJAMIHICTpaTUBHO-NPAaBOBOI JOKTpUHU. HeoOxigHicTh
neperJisily JOKTPUHAJIbHUX MOJIOXKEHb aJMIHICTPaTUBHOI'O IpaBa 0OyMoOBJEHA , K
MiHIMyM, HaCTYyITHUMHU noTpebamu. [lo-nepiue, e norpebda TEOPETUYHO OCMUCTIOBATH
HOBI peautil mpaBoBOi AilicHOCTI (BiApPOAKeHHSI IHCTUTYTY NPUBATHOI BJIACHOCTI, HOBE
3a CBOEK CYTTI0O MicueBe CaMOBpSAYBaHHS, BUHUKHEHHA MyOJIIYHOI CJYXO0H,

! Knromanuenxo A.T1. CoBerckoe aamuHKcTpatuBHOe npaso. — K.: HUuPWO KBUI MBJI CCCP, 1975.
C.157.
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Jierajisallito miinpueMHUIbKOI AisbHOCTI). [lo-Apyre, BUKOHATU POJib PETYASATOPA,
KA OyJe a) IOpUAUYHO 3abe3mneyyBaTy JOMiHAHTY NpaB JOAYWHU B iI BiJHOCMHAX 3
ny6Ji4yHOI0 BJIaZiIol0 i 6) rapmMoHi3ye 1ji BiITHOCHHU 3a /IOMOMOTrOI CHUCTEMU
aJIMiHICTPAaTHUBHO - IPaBOBHX 3aC006iB. BUHUKHEHHIO HOBOI a/IMiHiCTpaTUBHO-NIPaBOBOL
JIOKTPHWHU B 3HAYHIH Mipi CIPUAJIO NOL0JaHHA yIPAaBJIiHCHKOTO J0OrMaTy y BU3HAYEHHI
CYTHOCTI L€l rajysi mpaBa i mOCTyNnoBUW MNepexia A0 il po3yMiHHI SK rajnysi, fka
reHeTHYHO MOB'SI3aHa 3 MPAKTUKOIO 3aXUCTY MpaB rpoMajssHUHAZ. Y 11bOMy HpoLeci
JIOCUTDb peJbe(PHO NPOrAALAAKTHCA K MiHIMyM TpU eTanu. Ha nepuomy etani 3HaHHA
Ipo aAMiHiCTpaTHBHEe MpaBoO i WOro mpeaMeT 0A3yeETbCA Ha TPAAULiSIX paJsIHCbKOI
paBOBOl ILIKOJMU. Y KWW aJMiHICTpaTUBHEe NIpPaBO BU3HAYAETHCA fAK OPULUYHUU
CYNyTHHUK JIeP>KaBHOTO YIIPaBJIiHHS, a KOTO NpeAMeT — K BiITHOCUHH, [0 BUHUKAIOTh
IpU 3JiMCHEHHI JepKaBHOTro ynpasJiHHAS. [lpyruil eTan XxapakTepU3yeTbCA TUM, L0
HAKOMHWYEHHS 3HAaHb MPO aJIMiHiCTpaTHBHE MpPaBO Bi/|0yBa€ThC B YMOBaX KOPiHHUX
3MiH y coljia/ibHi Ta eKOHOMi4YHili cPepax i popMyBaHHS iHIIUX 32 CBOIM 3MiCTOM
CyCHiJIbHUX BiAHOCHUH. [IpaBoBe OCMUCJ/IEHHSI HOBUX 3aKOHOMIPHOCTEW CYCHiJIbHOTO
PO3BUTKY NPU3BOAWTD 10 HOBOTO PO3yMiHHSA POJIi IpaBa B ONocepeKyBaHHS 3B'A3KiB
MiX Jilep>kaBolo i rpoMaiiHUHOM. TaKMM YMHOM, 06'€EKTHBHI 06CTaBUHU 3MYILYIOTh [0
pedbopMyBaHHS aJMiHiCTpaTUBHOTO NIpaBa. BoHW BUMararTh BU3SHAYUTH HOTO Miclie i
3'iCyBaTU pOJib y TEOPETUYHOMY Ta HOPMATHBHOMY OOGCJyroBYIOTHCS MPOLECIB
CTBOPEHHSI TPOMaJsHCBKOrO CycmiJibcTBa, ¢GOpMyBaHHS MPaBOBOI JepiKaBH,
3abe3mnevyeHHi NpaB JIOJAUHU i TpoMajisiHMHa. Yepes JesiKUI Yac CTa€ 3p03yMiJo, 10
pilleHHS Mpo6JieM L0 BUHUKJM HE MOXJUBO 0e3 MepeoCMHUC/IeHHS i OHOBJIEHHS
npeaMeTa L€l raaysi npasa. Ha Ham norsif i, npuHLMIIOBe 3Ha4YeHHS [JI1 [IOHOBJIEHHS
NOHATTA IpeAMeTa a[MiHICTpaTUBHOIO IIpaBa MaJli /1Ba TeOPeTUYHUX BUBEJIeHHS, AKI
OyJi1 3po6JieHi B po3BUTOK ifel KoHuenuii agminictpaTuBHOI pedopmu B YkpaiHi. [1o-
nepuie, Lie BUCHOBOK IIPO Te, 110 aJAMiHICTPaTUBHE MPaBO He MOXe PO3BUBATHUCH K
MOHOLIEHTPHUYHA raay3b>, TOOTO K TaKa rajiy3b, 1[0 Ma€E EAUHUN CUCTEMOYTBOPIOIYHM
HOPMaTHMBHUM LEHTpP, MO-Apyre, BUCHOBOK IpPO Te, 110 aAMIiHICTpAaTHBHe IpPaBO €
IpaBOM IMOJICTPYKTYpPHOCTI®. [[i BUCHOBKM CTaJIU BiANIPAaBHOK TOYKOK B NOAAJbLIUX
JIOCJIi/DKEHHSX CTPYKTYPH aJIMiHICTPAaTHBHOIrO MpaBa 3 MO3Ulliil 3a6e3MeyeHHs MpaB
JIIOAVMHU | rpoMafifiHUHA. Bak/iMBHUM pe3ysbTaToOM Li€l pob60TH cTajio, Mo-nepuie,
COIPUMHATTHA  YKpalHCbKMM  aJMiHICTpaTUBHUM  MNpPaBOM fIK  CaMOCTIMHOTO
CUCTEMOYTBOPIOIOYOr0 KOMIIOHEHTAa CBOTO IpejMeTa BiJJHOCUH, AAKI BUHUKAIOTb 3
iHiniaTUBM Cy6'ekTiB, fKi He MalWTb BJAJHHUX MOBHOBa)K€Hb (/10 1LOTO BOHH
pO3I/IsifAaJUC OPraHiYHO YaCTUHOK YNpaBJIHCbKUX BifjHOCHH). B ykpaiHCBbKil
aAMIiHICTPAaTUBHO-NIPABOBOI Teopil Ta MpPaKTHULi BOHU OTPUMAJM HA3BY CIOYATKY

2 Komomoens T. A., Kommakos B.XK. Ilomstrs JOKTPUHU JIMIHICTpAaTUBHOTO TpaBa. BicHuk
HarionansHo1 akanemii mpaBoBux Hayk Ykpaiau. Xapkis : [IpaBo, 2020. T. 27, Ne 2. C. 14-26.

3 Kosanb JI.B. AnminictparuBre npao Ykpainn: Kype nekuiit (3aransha yactuna). K.: Ocrosn. 1994
C.6.

4 Komsiok A.T., Jlumiii €.A. BimHocuHM 1100 3a0€3e4YeHHs MPaB i CBOOO/T JIFOIUHU Ta TPOMaIsTHIHA
K CKJIajoBa mpeaMera aaMmiHicTpatuBHoro mpasa. Bicamk XHYBC. 2020. Ne3. C. 144-153. DOI:
https://doi.org/10.32631/v.2020.3.15.

® ABep'sHoB B. AjminicTparnBHe TpaBo YKpaiHH: JOKTPHHAIBHI acnektd pedopMysarus. IIpaBo
VYkpainu.1998. Ne 8.C.12.

® Konnakos B.K. Anminictpatusne npaso Ykpaiuu: Iigpyunuk. K.: FOpinkom Intep, 1999. C.193.
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CepBICHUX BIJHOCWH, a HajaJi BIAHOCUH aJMiHICTPaTUBHOI MOCAYr4 7; mo-Apyre,
OTpUMaJIU TeOpeTHYHe OOI'PYHTYBaHHA fIK YaCTHHA MpeJMeTa aJMiHICTPaTHUBHOIO
npaBa BiJHOCUHU 1[0 BUHUKAIOTh y cPepi afMiHicTpaTUBHOrO cyaouuHcTBas. Hagasi
BOHU OyJiM BperyJiboBaHi B Kojekci aMiHiCTpaTMBHOIO Cy/JOYMHCTBA YKpaiHu °.
TakuM 4uMHOM, Ha ApyroMy eTalni pO3BUTKY 3HaHb NPO NpeAMeT afMiHICTpaTUBHOIO
[paBa CTA€ 3pO3yMiJIMM HACTyIHe: IIO-Ieplle, B IpeAMeT aJMiHICTpaTUBHOIO NpaBa
BXO/JIITb He TIJIbKMA BiJJHOCMHU [IEPXKABHOTO YNpPAaBJIiHHSA, ajie W iHIII ynpaBJiHCBKI
BiZIHOCMHU. [X CYyKyNHiCTb YTBOpIOE BiJHOCMHM Ny6JIiYHOTO yNpaBJiHHSA; MO-ApYyTe,
KpiM ynpaBJIiHCbKHX B HbOTO BXOJAATH BiJHOCHMHH, 110 BUHHUKAKOTh NPU 3[iMCHEHHI
npaBocyaasa 'y  ¢dopMi  agMiHicTpaTMBHOro  CcyAo4yuHcTBa. lle  BigHOCHHM
BiZIMOBi/Ja/IbHOCTI Cy06'€KTIB BJIaJJHUX MOBHOBAaXXEHb 3a HEMpPaBOMIipHi JisiHHS; HO-
TPETE, B HbOI'0 BXOJATb BIJJHOCUHU BIiZNOBIJAJILHOCTI 3a NMOPYLIEHHA BCTAHOBJIEHUX
NpaBuJ - BiJTHOCMHU aAMiHiCTpaTUBHOI BifNoBifa/JbHOCTI ab6o aAMiHiCTpaTUBHO-
JeJIKTHI BiJHOCUHH; MO0-4YeTBepTe, B IpeJMeT aAMIHICTPAaTUBHO IIpaBa BXOJATb
BiJHOCUHM, 1[0 BHUHUKAKOTbh 3 IHililaTUBU Cy6'€KTIiB, SIKi He MawTb BJIAJHHUX
NOBHOBa)XeHb MpPU IX 3BEpHEHHi A0 opraHiB my6JiiyHOI ajgMiHicTpanii (BigHOCHHU
peopgzinauii). Hagani BOHM OTpUMYyIOTh Ha3By "cepBiCHUX" BiZJHOCHH, BiJHOCHH
nyoJiiyHUX abo afMiHicTpaTUBHUX Mnocayr. TpeTid eTtam - Ilie y3arajJbHeHHS i
CUCTeMaTH3alid TeOpeTUYHUX Ta eMIIPUYHUX JAHUX, 3aCTOCYBAaHHH CUCTEMHOTO
nigxony, 1K MeTOAy AOC/iKeHHA HAKOIIMYeHOoro MmaTtepiajy. LleHTpaJbHUM IUTaHHAM
Ha LbOMYy eTami cTajJo 3'ACyBaHHA HAsfBHOCTI YW BIiJACYTHOCTI B CYKYIHOCTI
CTPYKTYPHUX KOMIIOHEHTIB mpeaMeTa aJAMIiHICTpAaTUBHOIO IpaBa iHTErpaTUBHUX
AKocTel. Moro mpuMHIMIOBA BaX/IMBICTb 0GYMOBJIEHA THM, IO BiJCYTHICTh TaKHX
SIKOCTeW pobuJia 3a3Ha4eHy CyKyIHICTb KOHTJIOMePAaTUBHUM yTBOPeHHAM. PaKTUUHO
CTaBUJIA MiJ NUTAHHA iX €JHICTb, @ 3HAYUTh iCHYBaHHA NpejMeTa B HOBOMY $oOpMari.
HasBHICTh iHTEerpaTUBHHUX SIKOCTEW He3allepeyHO CBIiJYWJIO, L0 LA CYKYIHICTb €
CUCTEeMOI0 i Ma€ BCi MiIcCTaBU PO3T/IAAATUCS SIK IPeMeET raaysi npasa. Y ilboMy 3B's3Ky
HeOoOXiJHO BiA3HAYMTH, 10 B PaASIHCbKIA NpaBOBid JOKTPUHI IpeaMeT
aZAMiHICTPAaTUBHOTO MpaBa NpeACTaBJIEHUN CUCTEMHUM YTBOPEHHAM. [HTerpaTUBHUMN
XapakKTep B3aEMO/ il MOT0 CKIaJ0BUX AOCHIIHUKHU JOBOJAUJIM HA MiJCTaBi TAKMX O3HAK:
a) BCi BiAHOCUHU MNpeAMeTa - € OJHOTHUIHUMM BiHOCUHaAMH, 6) BCi BiJHOCUHH
npejMeTa - € BiJHOCHHAMHM BJIaJiM i MiANOpAAKYBaHHS, B) BCi BiIHOCMHHU NpeJMeTa
BUHUKAIOTh B pe3yJIbTaTi 3/[iNCHEHHS [ePKaBHOTO yIIPaBJIiHHSA CTPOrO0 BU3HAYEHHUMHU
CTPYKTypaMH — OpraHaMHU JiepKaBHOro ynpasJiHHA. KoJHa 3 nepepaxOBaHUX BUILE
iHTerpauiiHUX 03HAaK He BiJIIYKYETHCSA B CYKYNHOCTI HOBUX CTPYKTYPHUX CKJIaJ0BUX
npejgMeTa Cy4aCHOTO YKPAlHCbKOro aAMiHICTpaTUBHOro npaBa. He MoXHa Ha3BaTHU
OZHOTUIIHUMHU BIJHOCUHU aJAMIHICTPATUBHUX NOCAYT 1 BIAHOCUHU BiANOBIAA/IBHOCTI.
He € BOHM TaKOX BiJJHOCUMHAMMU BJAJHU i NignopaaKyBaHHA. /lajeko He BCi BiJHOCUHHU
OHOBJIEHOTO TMpeJMeTa BHHUKAOTb B pe3yJbTaTi 3/iMCHEHHS [Jep>KaBHOTO
ynpaBiaiHHA. CyKynHICTb BiJHOCHUH, fKi B OHOBJIEHOMY BHMIpi PperyJalTbCsA

"KoHItenisi po3BUTKY CHCTEMH HAJAHHS aJMiHICTPATHBHHX IOCIYr OpPraHAMH BHKOHABUOI BIIAJ:
Cxsaneno posnopsypxennsaMm Kabinery MinictpiB Ykpainu Big 15 motoro 2006 p. Ne 90-p.Odiuiiinuii BicHHK
VYkpainu. 2006.Ne 7. C1.376.

8 Credantok B. C. Cynosuii agminictpaTuBaui npouec: Monorpadis. Xapkis: Koncym, 2003.464 c.

9 Kozekc aaMiHICTpaTUBHOTO CyJOYMHCTBa YKpainu : 3akoH Ykpainu Bim 06.07.2005. BimomocTi
Bepxosnoi Pagu Ykpainun. 2005.Ne 35-37. Cr. 446.
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aMIHICTPaTUBHUM NIPAaBOM, IIePETBOPIOIOThL Ha CUCTEMY, @ 3HAYUTh | B IpeMeT raaysi,
11-m11 dakTopu. lle kaTeropii "nyo6JsiyHa a,quchTpaulﬂ" "nmy6JiiyHe agMiHiCTpyBaHHA",
"BilHOCMHU aAMiHicTpaTUBHUX 3060B's3aHb" 10 . "[lybsiuHa agMiHicTpanis” Bxke
dakTU4YHO 3aliMa€ Micle, ke B paJsHCbKOMY aJMiHICTpaTUBHOMY MNpaBi HaJsexaso
KaTeropii "AeprkaBHe ynpaBJiHHA'. CbOrofiHi HayKOBe OCMMCJEHHS i MoJaJblia
po3pob6Ka Teopii ny6JiiuHOI ajMiHicTpalili € OJAHUM 3 TOJIOBHHUX HamNpsMKiB
JOKTPUHAJIbHOTO T[IOHOBJIEHHA aJMIiHICTpaTUBHOIO IpaBa YKpalHU. Baxiausorwo
niZicTaBo Woro TpaHcpopManii B CydyacHy HOPUJUYHY rajay3b €BPONENCbKOr0 THUILY
BaxkiMBO 3ayBakMTH, 10 Ile He MpocTa 3aMiHa TepMiHiB. Teopiga mny6JidyHOI
azgMiHicTpanii Ma€ NPUHLMIOBI BIAMIHHOCTI Bi/l Teopii ilep>kaBHOTr0 ynpaBJliHHS, AK 33
IOpUAMYHUM 3MIiCTOM, TaK i 3a COLiaJIbHOI CYTHICTIO. Ii CTaHOBJIEHHA i BU3HAHHS
CTaBUTb KpalKy Ha CIpob6ax MpPUCTOCyBaTH NaTepPHAJICTIYHUU BapiaHT BYEHHS MpPO
Jlep>KaBHe YIpaBJIiHHA [0 JOKTPUHU NIPABOBOI AeMOKPATHUYHOI AepKaBU. JlepxkaBy, e
HOPMAaTHMBHO BU3HAETHCA UOT0 BiANOBILAJIBHICTD Nlepe] JIIAUHOIO, Jie IpaBa JIJUHU
Ta IX rapaHTil BU3HA4YalOTh 3MICT i COPSMOBAHICTb AisJIbHOCTI AepxaBu. [lybsiune
aAMiHICTpYBaHHS — e JiIbHICTh Cy6'eKkTa MyO6JIiYHOI aMiHicTpallil Ha BUKOHAHHS
BJIQJIHUX TMOBHOBa)KeHb Mmy6JsiiuHOro 3micty. BoHO BifibyBaeTbhcsd  HIISAXOM
BUKOPHUCTAHHS 3ac00iB yNpaBJliHHS, HaJlaHHS aJMiHICTpaTUBHUX MOCJAYT, y4acTi y
BiJHOCMHAX BiANOBigasibHOCTI Cy6'eKTiB my6JiuHOI afMiHicTpalii, 3acTocyBaHHS
3ax0/liB BIJIMBY 3a MOPYIIeHHs NMpPaBWJ, BCTAHOBJIEHUX MYOJIiYHOIO aJMiHicTpali€lo.
BaXX/IMBUM CUCTEMO-YTBOPIOIOYMM [JJid [peAMeTa aJAMiHICTpaTUBHOIO IpaBa
YUHHUKOM € KaTeropis "BiJHOCMHU aJMiHiCTpaTUBHHUX 3000B'si3aHb". CyTHICTb IIUX
BilHOCUH o6yMoBJieHa 3MicToM HOopM KoHcTuTynii YkpaiHnu mom0 BiAnoBigasbHOCTI
JlepKaBU nepe/, J0AMHO0, BU3HAHHS TOJIOBHUM 000B'SI3KOM Jlep>KaBU YTBepJKEeHHS |
3abe3neyeHHs INpaB 1 cB0OOA JIIOJUHU, BEPXOBEHCTBA IpaBa, OOMEXEHHS
NOBHOBAXXeHb i ikl myO6J1iuHOl aaMiHicTpariii KOHCTHUTY1Li€El0 Ta 3aKOHAMU YKpaiHu. 3
HUX BUIIMBAE, 10 My6JiiyHA aAMiHicTpallis mpu yTBOPEHHI NpUKWMae Ha cebe
3000B'sI3aHHS 1[0/JI0 33/I0BOJIEHHSI iHTepeciB cycmijibcTBa i rpoMajisiH. CepeJi HUX €
3000B'sI3aHHS My6J/IIYHOrO XapaKTepy, BUKOHAHHS SKUX MOTPebye BUKOPUCTAHHS
nyo6JIiuHOI a/IMiHiCTpalli€el0 BJaJHUX MOBHOBaXKeHb. B xoi iX peasizarliii BAHUKAOTh
Bi/IHOCHHH, IKi OTpHMMaJiu Ha3BY "BilTHOCMHM a/MiHiCTpaTUBHUX 3060B's13aHb"11. Came
BOHM — BiJIHOCUHHM W10JJ0 BUKOHAHHS a/IMiHiCTPAaTUBHUX 3000B'sSI3aHb MyOJIiYHOI
agMiHicTpalii nepej CyCHiJIbCTBOM - € IpeAMETOM aAMIHICTPAaTUBHO-IIPABOBOIO
peryjwoBaHHS, abo MNpeaMeTOM aAMiHicTpaTUBHOTO ImpaBa. llielo kaTeropierwo -
BiHOCMHAMM aJMiHiCTPAaTUBHUX 3000B'si3aHb - O06'€IHYIOTbCA YOTUPU THIH
BIITHOCHUH, KOXKEH 3 IKUX € CKJIaZ[0BOI YaCTUHOO NNpeAMeTa aAMIHICTpaTUBHOIO ITpaBa.
lle BifHOCHMHU: a) MyOJIiYHOr0 ynpaBJiHHSA; 6) BIiJHOCMHY aAMIHICTpaTUBHUX NOCJYT;
B) BiJHOCHHU BifNOBiga/bHOCTI My6J/iYyHOI aAMiHicTpalil 3a HempaBoMipHi il abo
06e3iANbHICTb; ) BIJHOCUHM BiANOBIJA/bHOCTI 3a MOpPYLIEHHS BCTAaHOBJIEHOTO
nops/AKy i npaBuJ. KoxHil 3 chep npeMeTa aiMiHICTpaTUBHOrO NpaBa NpUTaMaHHi
cneyudiyHi 3acobu, SAKUMU 3abe3NMevylTbCs MpaBa JOAWHU 1 TpoMajsHHUHA.
[lokazoBuMHU y LboMy BUMIipi € HOpMU Kogekcy aAMiHICTpaTHUBHOrO CyZ0YUHCTBA

0 Kommakos B. K. [Mapagurma "MOHATTS aAMIHICTPATMBHOTO MpaBa': 3MICT 1 HOBEIH B CHCTEMI
yHiBepcaiiil. [luranus aaminicrpatuBHoro npasa. Xapkis : [Ipaso, 2019. C.48-75.

11 Konmaxos B. K. IIpeamer agMinicTpaTHBHOrO paBa: cydacHuii Bumip. FOpuanana Yipaina. 2008.
Ne 3. C. 36.
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YKpaiHy, fIKi JO3BOJIAIOTH CyAy BUWATH 3a MeXi NepeJsiKky npejMeTa MOCTAaHOB MpPO
3a/I0BOJIEHHSl aJMiHiICTpaTUBHOro mno30By (m. 2 cT. 162) npu HeobOXiAHOCTI
rapaHTyBaTH JOTPUMaHHS i 3aXUCT NpaB, CBOOO/, iHTepecCiB JIIOAWHU i TPOMaJisHUHA B
cbepi my6JiYHO-IPAaBOBUX BIAHOCHMH BiJi MmopyuleHb 3 OOKy Cy0'€KTiB BJIaJJHUX
NOBHOBaXXeHb. TakKuMM YMHOM, I[epeoCMMCJEeHHA Micud 1 poJi npaB JIIOAWHU 1
rpoMaZifHUHA B CYCHIJIBHOMY (KUTTI, HOpPMaTUBHe BH3HAaHHA IX HaAWBUILOK
colliaJIbHOIO I[iHHICTIO, fIKa BM3HA4Ya€ 3MICT AiJIbHOCTI Jiep»KaBH, CTajJilo 6a3UCHOI
n1aTGOpPMOI0 eBOJIIOLIT aIMiHICTPaTUBHOTO MpaBa YKpaiHHU.

Kremena Bozhidarova Rayanova
University of Ruse ,Angel Kanchev®,
Bulgaria

Women's Rights and the Council of Europe

As a consequence and complement to the ongoing global processes are the acts
adopted by European countries and their associations. The European Convention on
Human Rights is an opportunity to put into practice the principles enshrined in the
UDHR, adopted by the UN General Assembly. It was adopted by the Council of Europe
and it is the first fundamental document on human rights and freedoms at a European
level, adopted shortly after the end of World War II. The Council of Europe was founded
in 1949 and today unites over 40 countries. In the first years after the war, it was the
first European political organization, and today it includes almost all countries on the
continent, representing about 800 million Europeans. Its main goal is greater
interaction between European countries through discussions and international
agreements to achieve unity between its members by "preserving and implementing the
ideals and principles that are their common heritage and to support their economic and
social progress" / Art. 1 of the Statute of the Council of Europe. The Council of Europe is
explicitly based on respect for human rights and the rule of law. Hence another main
goal of the Statute, namely the protection and development of the dignity and freedom
of the individual within the rule of law, which should be constantly affirmed. It is
envisaged that serious human rights violations committed by a Member State may lead
to its suspension or expulsion from the organization. It implements specific human
rights activities through a number of conventions or other means.

At its first session, the Consultative Assembly (later renamed the Parliamentary
Assembly) instructed the Committee on Legal Affairs to develop a mechanism for the
collective guarantee of human rights. Following the work of the commission, the
European Convention for the Protection of Human Rights and Fundamental Freedoms
was adopted on November 4, 1950 in Rome and entered into force on September 3,
1953. In the Convention, Member States accept that the Convention applies to them even
without ratification.

The Convention can be seen as a legal instrument, supplemented and guaranteed
by a supervisory body: the European Court of Human Rights. Part Il of the Convention
for the Protection of Human Rights and Fundamental deals with the matter of the Court
as a single Convention for the Protection of Human Rights and Fundamental body which
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cannot act on its own initiative and meets in Strasbourg. The establishment, structure
and jurisdiction of the Court are regulated in Articles 19-32. The immunity and
privileges of judges are regulated in Art. 51. In Art. 34 gives an opportunity to each
individual citizen to file an individual complaint. There is also the possibility for a state
to file a complaint against another state for violation of rights protected by the
Convention. In the following art. 35-46 defines the procedures for considering specific
cases. A specialized body within the Council of Europe is the Directorate for Human
Rights. Its equality department maintains an up-to-date database of women actively
involved in the political process. All Member States maintain and provide a database on
the number of women holding public office; the percentage of women in elected office
at national, regional and local level and the measures designed to facilitate women's
participation in political life. There is a permanent network for education and training
of women in the management structures at local and national level, for the exchange of
information between the various women's associations, national associations of
municipalities, associations by professional mark and others. Existing forms of exchange
of views, sharing of best practices, comparative analysis of legislation and its
implementation, the ability to expand the network of women involved in the political
life of the member states; activating women's participation in the decision-making
process; the creation of sustainable models of political lobbying and the activist position
of women in the member states.

It is extremely important for the Council of Europe to establish an effective
mechanism for stopping violence against women and children and to approve legislative
initiatives in this direction. The publication of a collection of legal measures of the CoE
member states in the field of violence against women / Volume I - Albania - Luxembourg
is of indisputable importance in this regard; Malta - Great Britain. In addition to having
a comparative legal analysis, so valuable for the creation of legislation in the Member
States, the Council of Europe has also developed the best practices of the old continent,
aimed at solving the problems related to trafficking in women and children.

Since 1979, the CoE's work to achieve real gender equality has intensified in order
to strengthen cooperation between European countries. Then the first committee was
set up to work on issues of equality between men and women. In 1987, the next
committee was created, which expanded its functions to help achieve true equality
between men and women. Various methods used in its working process are mainly
collection and analysis of a wide range of information / gender equality, human
trafficking, domestic violence, violence in the workplace, gender mainstreaming,
balanced participation in decision-making, a national mechanism for ensuring equality,
etc./, which later leads to the development and implementation of various projects to
prevent gender discrimination. Within the framework of the CoE's main objective,
namely "to protect and contribute to the observance of human rights in all countries and
to work for the elimination of discrimination"”, various activities in the field of gender
equality are being carried out.

Another activity of the Council of Europe, aimed at the real achievement of the high
goal, which it has set since its inception, namely the creation of guarantees for the full
participation of women in modern life, is the promotion and support of the policy for
establishing national mechanisms in the member states to ensure and guarantee gender
equality. The national mechanism, in addition to being a bearer of guarantees for the

IV Mixknapoguuii npaBHUuui dopyM. 21 TpaBHg 2021 p., M. YepHiBui. 41




HAYKOBI JIOTIOBI/II
development of equality, for the preservation of human rights and for the settlement of
the principles of formal equality, is also a strategy for the development of gender policy
in the member states. The Council of Europe has issued a handbook with national
mechanisms for ensuring gender equality in order to promote best practices and
promote other member states where such a mechanism has not yet been established.
The role of independent non-governmental organizations in carrying out the overall
activities of the Council of Europe in the field of human rights, in particular women, is
also crucial. They work locally, regionally, nationally and internationally. In 1952, the
Council of Europe noted the enormous influence they had and was given the opportunity
to acquire consultative status. Currently, the rules for cooperation with NGOs are
regulated by Resolution N2 / 93/38 of the CM. The CoE cooperates with NGOs in all
forms of its organizational structure: the CM, the PA, the Congress of Regional and Local
Authorities in Europe, the Intergovernmental Work Program and the Program for
Development and Strengthening Democratic Stability.

In order to receive consultative status, each NGO must meet the following criteria
- to be international and representative, both geographically and in its field of activity,
with a permanent seat and structure; to share the objectives of the CoE and to contribute
to its work.

An important place in the system of acts adopted by the Council of Europe in
addition to the ECHR is the European Social Charter. It is a European treaty opened for
signature in Turin in 1961 and entered into force in 1965. The EC] protects fundamental
social and economic rights. It is supplemented by three protocols. The first of
05.05.1988 guarantees four groups of new rights. The second from 21.10.1991 revised
the control system, and the third from 09.11.1995 established the procedure for
collective appeal. The Charter and its 1988 Additional Protocol guarantee two sets of
fundamental rights. The first group includes rights regarding working conditions - non-
discrimination at work; prohibition of forced labor; trade union rights; right to collective
bargaining; the right to fair working conditions and fair pay, including the right to equal
pay for men and women for work of equal value; right to vocational guidance and
vocational training; ban on child labor under the age of 15 and protection of young
people between the ages of 15 and 18; maternity rights; equal treatment of immigrant
workers. These are the rights that guarantee the free and undisturbed exercise of the
right to work by all people, regardless of gender. In this way, more efficient use of the
provided labor force is achieved, which can lead to positive economic results for each
individual country. Gender equality in terms of working conditions also creates an
atmosphere of tolerance in which other labor and related social rights could be more
easily realized. The second group of rights protected by the Charter are those relating
to social harmony. It includes - the right to health care, social security, medical
assistance and social care; the right of children and young people to protection against
physical and moral dangers; the right of families and their individual members to legal
and social protection; the right of the elderly to social protection. In general, the level of
social services is a key feature of a developed, democratic and humane society. The
preliminary protection of the rights of certain groups of people with special qualities -
minor, pregnancy, age, disability - is the basis from which a number of related rights are
developed and further realized. It should be noted that the protection of the rights of
adolescents is a preventive measure for the future of every nation.
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The growth of young people and their vitality and professionalism are necessary
prerequisites for maintaining a favorable social atmosphere in modern society.

The system for monitoring compliance with the above rights is based on reports
provided annually by the contracting parties.

Following the entry into force of the Additional Protocol of 1998, collective
complaints lodged by the social partners and certain non-governmental organizations
with the European Committee of Social Rights, are also foreseen. It provided an
opportunity to deal with collective complaints of ESC violations in parallel with the
ongoing procedure for reviewing government reports. Art. 27 of the Charter defines the
legitimate entities with the right to appeal, which are strictly defined. These include the
International Organization of Employers, NGOs at the Council of Europe / European
Center of the International Council of Women, European Council of Zionist Women's
Federations W IZO, European Forum for Child Protection, European Institute of
Ombudsmen, European Women's Lobby, INTERRIGHTS, International Federation for
family planning /, the National trade union organizations, etc. Complaints are dealt with
by the ETUC, which sends a report to the CM, which in turn adopts a resolution.
Expanding the circle of entities that have active legitimacy to file complaints also
represents a new type of guarantee for the full and effective exercise of the recognized
rights under the Charter. Moreover, provided that the new actors will protect not only
the specific personal interests of those concerned but also the public interest, this new
provision has been received extremely positively at the international level by all parties.
Often those whose rights have been violated do not seek redress from the competent
authorities. The new active legitimacy enables organizations to side with those whose
rights have been violated and to prove by all means at their disposal their claims. In this
case, if the injured person joins the organization, the personal and public interest will
be equally well and often successfully protected.

Following the revision of the Charter, in force since 01.07.1999, it became a single
instrument for the protection of the rights regulated by it and the Additional Protocol of
1988. This revision increases the minimum guaranteed social and labor rights from the
original text of the ESC. The minimum age for employment in dangerous and unhealthy
occupations is increased from 16 to 18 years. The paid annual leave is increased from 2
to 4 weeks.

The fulfillment of the obligations under the Charter is subject to international
control. It is based on the national reports that the parties submit periodically /Art. 21/.
The 1991 Correctional Protocol was adopted to improve the ESA control system. It
clarifies the competences of the Government Committee and the European Committee
of Social Rights. The ETUC is composed of independent experts on ESC issues and is
legally competent to determine the compatibility of national legislation with the
obligations arising from the Charter. Secondly, the Turin Protocol improves the
procedure for consulting NGOs, employers and trade unions. According to Art. 6 of the
Protocol, the Parliamentary Assembly no longer acts as a supervisory body.

The ECHR is an important document in the protection of fundamental social rights
and freedoms declared in the UDHR, the ECHR and other international documents in the
field. Some specific provisions of the Charter are an essential element of the protection
of women's rights. Art. 3, § 3 states that in order to ensure the effective exercise of the
right to fair remuneration, the Contracting Parties undertake to recognize the right of
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men and women to equal pay for equal work. This right must be explicitly emphasized
in national legislation. They must include text stating whether all clauses in employment
contracts or collective agreements that violate the principle of equal pay are null and
void and that the court has the right to annul them.

The main principles on which the CoE's work in the field of women's rights is based
are non-discrimination and equality. All the activities of the Council of Europe on this
level are aimed at the development of a pluralistic democracy, the rule of law and the
rights of the human person. Discrimination as an attitude leads to the creation of an
atmosphere of intolerance, which invariably leads to unequal, even humiliating
treatment and is mostly associated with blatant acts of violence. Equality as a sign of a
consciously necessary attitude in people's lives is a sure guarantee for a more tolerant
development of their close relationships in the future. The definition and
implementation of the CoE's activities in this area is mainly carried out by the Steering
Committee for Equality between Men and Women. It is widely active at the international
level: it conducts comparative studies of the situation of women, publishes information
on issues related to equality; seeks and suggests ways to combat gender inequality;
organizes seminars and ministerial conferences. In addition to its work for the equal
participation of men and women in all levels of public life, the Committee is committed
to other objectives: the inclusion of the issue of equality in all CoE programs and
activities; positive action in the field of equality; protection of women and girls from
violence; combating the use of human beings for sexual exploitation. In general, in view
of all that has been said so far about the activities undertaken by the Council for the
protection of women's rights, we can say that the system, which has been built and
operated for more than fifty years, has achieved remarkable success in this area.
Evidence of its effectiveness is its constant renewal, rationalization and expansion,
which inevitably leads to the establishment of positive practices and improvement of
living conditions and realization of women in today's European society.

Vasile Draghici professor of the Faculty of
Law and Administrative Sciences Ovidius
University of Constanta, Romania

PARTICULARITIES OF THE CRIME OF “KILLING AT THE REQUEST OF THE
VICTIM”, IN THE CONTEXT OF THE LEGAL PROTECTION OF THE RIGHT TO LIFE,
IN THE ROMANIAN CRIMINAL LAW

1. General considerations:

According to the provisions of Article 2 of the European Convention on Human
Rights (Title I "Rights and Freedoms"), the right to life is protected by law.

In accordance with this Convention, to which Romania is a party, in the Romanian
Constitution, in Title II, Chapter II, Article 22 provides that the right to life is guaranteed
and the death penalty is prohibited.

The enshrinement of this fundamental right and its guarantee could not be
effective without incriminating the facts which threaten its very existence.
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Thus, the main legal instrument used in the protection and guarantee of the right
to life is the criminal law, as a branch of the Romanian legal system.

The purpose of the Romanian criminal law is to defend the fundamental social
values, in the center of these values being the supreme value, life.

In the vision of the contemporary Romanian legislator, life is the most important
of the fundamental social values, protected by the norms of Romanian criminal law,
crimes that have as legal object the relations regarding the right to life being
incriminated in Title I, Chapter |, entitled "Crimes against life" of the Romanian Criminal
Code - Special Part!2,

This vision starts from the idea that without life human society cannot exist and
evolve.

Thus, the right to life is protected, for all holders of this right, from the moment it
occurs (this moment coincides with the birth of the child) and until the natural
disappearance of the individual (respectively the biological death of the individual).

Protection of this right is, however, both forms of intentionally killing the victim,
including euthanasia and as well as those of culpable or unintentional killing.

This kind of protection is to befound in other European criminal legislation.

Thus, in the French Penal Code, in Title II, Chapter I, Section 1, articles 221-1 to 221-
6, murder in aggravated form, murder by poisoning, culpable homicide is incriminated
in articles 221-1 to 221-6.

Polish Criminal Code, in Chapter XIX Article 148 penalizes the acts of murder and
aggravated murder; infanticide in article 149, the article 150 at the request of the
murder victim, and the article 151 or determination or facilitation of suicide.

The Bulgarian Penal Code Chapter I, Section 1, Articles 115-127 criminalizing
many forms of killing intentionally, recklessly and infanticide.

The German Penal Code Section XV], articles 211-217 criminalizing the offenses of
murder, causing death blow, killing amid provocation by the victim, murder at the
request of the victim, causing or aiding suicidel3.

2. Killing at the request of the victim

A. Regulation and characterization

Romanian Penal Code, in Article 190 incriminates the crime of murder at the
request of the victim and is "murder committed at the explicit request, serious,
conscious and repeated victim, who suffered from an incurable disease or infirmity
serious documented medical, causing of permanent suffering and hard to bear .... "14.

The crime was also provided in the Romanian Criminal Code of 1936, not being a
novelty for the Romanian criminal legislation, although in the Criminal Code of 1969 it
was not regulated.

By re-incriminating it in the current Criminal Code, it returns to the Romanian
tradition in criminal matters and to the European onel>.

The reason for this incrimination starts from the hypothesis that the protection of
the right to life also operates in the case of persons suffering from an incurable disease

12See Law no. 286/2009 on the Romanian Criminal Code, published in the Official Gazette of Romania
no. 510/ 24.07.2009;

13 See "Criminal Codex”, criminal codes of the Member States U.E., Ministry of Justice of Romania;

145ee Romanian Criminal Code, Special Part, Article 190;

155ee Alexandru Boroi, Criminal Law - Special Part, Edition 3, C.H. Beck, Bucharest, 2016, p. 55;
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or serious illness, medically certified, causing permanent suffering and difficult to bear.
From this perspective, the criminal act is a crime of murder, but given the mitigating
circumstances in which it is committed we can qualify it as an attenuated form (in fact,
it is incriminated in the Penal Codes, Portuguese, Austrian, German, Norwegian and

others).
B. Analysis of the content of the crime of murder at the request of the victim
a) Pre-existing factors:

The legal object, the material object, the active subject of the crime is the same as
for the crime of murder. The peculiarity of this crime is that the passive subject is a
natural person who suffers from an incurable disease or serious illness, medically
certified, causing permanent suffering and unbearable and who explicitly requests,
consciously and repeatedly, the perpetrator deed, let his life be ended.

From this perspective, we observe that the passive subject must meet several
conditions, including that of being aware when making this request. This leads to the
conclusion that in the category of passive subjects of this crime, persons who do not
have discernment cannot enter (although in the Romanian criminal doctrine there are
opinions in the sense of contract, especially regarding minors).

b) The objective side:

The material element, the immediate consequence and the causal link are similar
to those of the crime of murder. The specificity of the crime of killing at the request of
the victim consists in the fact that the action or inaction by which the victim is killed
must be preceded, as an essential condition, by his requests, made repeatedly, and in
this situation, the consent of the victim to kill him, it does not constitute a justifiable
cause, in order to remove the guilt of the perpetrator.

c) Subjective side:

Subjective element is its intention in both ways, direct and indirect real
unwillingness of the victim to be suppressed and qualifying life that murder.

Under these conditions, the crime is not likely to be committed in a continuous
form, so if several victims are killed we have a real competition of crimes.

The other components of the crime of murder at the request of the victim are
identical to those of the crime of murder, except for the penalty of imprisonment from
1 year to 5 years.

C. The connection with the crime of determining or facilitating suicide16

There is a similarity between the crime of killing at the request of the victim and
that of determining or facilitating suicide (provided in Article 191 of the Romanian
Criminal Code), namely that another person contributes directly to the death of the
victim, but to the crime of killing at the request that person's victim is the perpetrator.

On the other hand, killing the victim's request is an offense of murder in attenuated
form, while causing or aiding suicide cannot be described even as a participation in the
crime of murder, as crime victim who commits suicide is not criminalize.

Also, while in the crime of killing at the request of the victim the material element
presupposes the action or inaction of killing of the active subject of the crime, in the

16 See Tudorel Toader, Marieta Safta, Explanations of the New Criminal Code, Volume 111, Universul
Juridic Publishing House, Bucharest, 2015, p. 54;
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crime of determining or facilitating suicide it consists in urging, convincing or helping
the victim to perform his own activity; through which he takes his life.

D. Other issues

Although it might be believed that by criminalizing the crime of Kkilling at the
request of the victim, the victim's right to die, justified by the permanent suffering
caused by the victim's illness, is prohibited, this cannot be legally justified.

Thus, in the international documents, but also in the Romanian Constitution, we do
not find regulated such a right, namely the “right to die”.

The life of the person is a right of the person and not a freedom of his, to have freely
and unrestricted disposal?’.

Starting from the object of the Romanian criminal law, previously defined, life is a
fundamental social value, and the right to life implies the protection of life against any
deeds that lead to its suppression.

On the other hand, the absolute protection of life should not be confused with the
patient's right to health care, which involves the medical assurance of the right to life
and integrity through the effective protection of the patient's health.

Thus, according to the provisions of Law no. 146/2003, in Romania, on the rights
of the patient!8 (article 13 of the law) the patient has the right to refuse or stop a medical
intervention after having previously expressed his informed consent in writing.

In this context, Article 31 of the law states that "the patient has the right to terminal
medical care in order to die with dignity."

From the economy of these legal texts it is understood that in the Romanian law
there is not, indeed, the right to death and, implicitly, its protection as a social value
(such a value practically cannot be legally enshrined), but on the contrary, there is an
extended protection of life.

In all its stages (including the terminal phase) and the implicit guarantee of the
right to life, both by prohibitive rules, for example those that prohibit all acts that
threaten human life (such as criminal rules that provide for crimes against life), and by
onerous norms, for example those that provide for the patient's rights (such as the
norms of Law no. 46/2003 of Romania).

Emanuil Kolarov, Assoc. Prof.
Dr. iur. Angel Kanchev University
of Ruse, Bulgaria

Right to good administration (IIpaBo Ha/ie:kHOi agMiHicTpawii)

The state is a form of social organization that includes and organizes population
settled on certain territory and entering into diverse relations. On one hand, state is
societas because it is human invention of organized society; on the other hand, state is
devoted to keep this society to normal, regular and proper development of all relations

175ee lvan Mari-Claudia, Murder at the victim's request, Universul Juridic Publishing House,
Premium, no.5, Bucharest, 2016;

18 See Law no. 46/2003, published in the Official Gazette of Romania no. 51/2003, Part I, until
November 20, 2020.
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that members of that society enter into. Thus, state is institution that is invested with
certain powers - capability to decide over social relations - to regulate them, to interfere
on them thus reflecting onto individual sphere (rights, obligations, freedoms, or
interests of every single person or collectives).

From the early ages of creation of first states known, state disposes at number of
specialized persons (personnel) to exercise those functions - to organize, to regulate, to
keep order, stability and safety in society. These are two groups of persons - the one
invested with the function to decide (state bodies, or bodies of state governance), and
the other having the function to apply decisions and to enforce them when necessary
(administration).

By every decision on behalf of the state and by every action undertaken to
implement that decision bodies and administration affect and reflect onto individual
sphere (imposing certain rights or obligations, or shrinking the opportunities for actions
of individuals or groups, etc.). Every state decision and action must have certain effect
for the whole society (public) and for every single person. What is effective for the public
should in the same time be effective for individuals and groups. So links are kept
between public and private interests. Representing and defending the public interests
bodies and administration must regard and achieve individual result as well. So result
of governance is not only for the society in general (e.g. raise of GDP, stable foreign
relations, less car accidents etc.) but also for the individual subjects (e.g. raise of
individual income allowing consumption of more and diverse goods and services,
abilities to foreign trade and movement, individual security in travel and safety on the
road etc.).

These assumptions characterize the ideas for good governance and for good
administration. Having in mind that all acts adopted by state bodies and actions
undertaken by state administration must have effect on the public and in the same time
on individuals and corporations we need to estimate to what extent governance and
administration are good for the same society.

The idea of good administration combines both objective and subjective rights and
obligations. Toward the administration law provides number of requirements - rules
and principles of administration (lawfulness, effectiveness, subordination and
coordination, transparency, procedural economy, proportionality etc.) - this is the
objective side of good administration. Toward individuals good administration grants
rights that they are able to exercise in their relations with the administration (access to
documents, information, hearing, claim/complain/appeal, fundamental human rights,
citizen’s rights etc.). In order to give chance to individuals to exercise these rights
relating to good administration law must provide the legal frame and effective tools. If
not, good administration remains only imaginative and objective.

The legal framework for good administration is explicitly provided in the Charter
of fundamental rights of the European Union solemnly proclaimed jointly by the
European Parliament, the Council of the EU and the European Commission on December
7th 2000. It was politically approved by the European Council by its conclusions from
the same time during the summit in Nice 2000. Later, as a result of the works of the
Convention on the future of Europe the text was inserted as a chapter into the draft
Treaty establishing a Constitution for Europe. After non-ratification of the
Constitutional Treaty, the Lisbon Treaty (in force from December 1st 2009) amended
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Art. 6 of the Treaty on the EU and stated that the Charter has ‘the same legal value as the
Treaties’. A Declaration attached to the Lisbon Treaty declared that the Charter has
‘legally binding force’ but to the extent as provided by the European Convention for the
Protection of Human Rights and Fundamental Freedoms and as those rights and
freedoms result from the constitutional achievements common to the Member States.
Some reserves and objections are expressed in Protocol 30 attached to the Treaty as
regards the application of the Charter in the United Kingdom and in Poland, and by
Declarations by Poland and Czech Republic recalling the binding force actually of the
European Convention and of the constitutional traditions of the states in the field of
human rights and fundamental freedoms. All these positions and attitudes as well as the
provision that the Charter is addressed to the EU institutions, agencies, offices and
services, and to the Member States ‘only when they apply the EU law’ (Art. 51) give
reason to doubt the real legal binding force of the Charter as a primary source of EU law.
So conclusion to be made may be that the Charter does not introduce any new rights and
freedoms but recalls to already legally provided fundamental rights and freedoms to
human beings by binding international (ECHR) and domestic (Constitutions) sources of
law.
As it is stated in the Preamble of the EU Charter of fundamental rights the
individual is placed at the heart of the Union’s activities. This means that every action
undertaken by EU institutions and other administrative structures is to be estimated
according their effect and affect to individual rights.
Art. 41 the Charter is entitled “Right to good administration”. However, the term is
not defined. So it remains an idea relating to certain subjective rights as provided in each
of the paragraphs:
- The right to have their affairs handled impartially, fairly and within a
reasonable time by the EU administration (par. 1);

- The right to be heard before individual measures addressed or with effect to
them are taken (par. 2, lit. a);

- The right to access to the their administrative file (par. 2, lit. b);

- The right to be addressed by a motivated decisions (per argumentum par. 2, lit
c);

- Theright to compensation for damage caused by the EU institutions or servants
in performance of their duties (par. 3);

- The right to address to the EU institutions in one of the EU official languages
and to receive reply in the same language (par. 4; as regards the languages - see
Art. 55 TEU)

According to the juridical discourse individuals enter legal relations with the
administration. These relations are matter to administrative law. Parties of these
relations are the individual and the respective body. So in relations to the rights of
individuals listed above we can find the respective obligations of the administrative
body:

- Obligation to not handle administrative affair when the servant (person in

charge) is directly affected by the result;

- Obligation to handle the administrative affair according to the legal basis and to

the evidences really and properly obtained for this particular matter and
procedure;
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- Obligation for fast procedure - to handle with the administrative file within the

time limit provided by law, and at earliest possible time;

- Obligation to receive and to consider any information provided by the

individual as a party of the administrative procedure;

- Obligation to grant the individual access to the administrative file;

- Obligation to state reasons for adopting any administrative measure;

- Obligation to make good any damage caused directly by it or by servant in its

administration in performance of their duties;

- Obligation to respond to addresses received from individuals in the same EU

official language.

Art. 43 of the EU Charter provides a mean for protection to the right to good
administration. It recalls the right of EU citizens to complain before the European
Ombudsman in a case of maladministration in administrative operation of EU
institutions, offices, services and agencies. The right to complain against
maladministration is one of the EU citizenship rights laid down by the Treaty on the
functioning of the EU (Art. 20 and 24 in relation to Art. 228). This right belongs to any
natural and legal person with residence or registered office in a Member State so it is
really individual right and does not depend on nationality.

In performance of its duties the Ombudsman applies the EU Charter and also the
Code of good administrative behavior. In this code - adopted as a resolution of the
European Parliament in 2001 - are laid down rules on performance of administrative
actions and duties by EU institutions and civil servants in relation to
individuals/corporations which reside or have statutory seat in a Member State. These
guidelines for good administration are the measure to distinguish “good administration”
from “maladministration”. The principles for good administration listed in the code are:
lawfulness (in the same time any unlawful legal act of EU institution, office, service or
agency is object to review of legality by the EU Court of Justice), non-discrimination (it
is a principle provided also in the Treaty on the functioning of the EU - Art. Art. 18-19),
proportionality (see also Art. 5, par. 4 TEU), non-abuse of power (it is a ground for
review of legality of legal acts of the EU institutions), impartiality, independence,
objectivity, legitimate expectations, consistency and advice, fairness, courtesy, reply to
letters in the same language (see Art. 24 TFEU), acknowledgement of receipt and
indication of competent official, transfer to the competent service, right to be heard and
to make statements, reasonable time-limit to take decision, stating grounds for
decisions, indications of possibilities for appeal, notification of decisions, data
protection, information to the public, public access to documents, adequate records.

[t is to be stated that the code is applicable only within the scope of performance
of EU administrative duties by the officials and servants in EU administration. It does
not consist of rights or obligations imposed to citizens or corporations in relations to
national authorities or administration, and it does not regulate performance of public
administration duties in Member States at every level (central, regional or local).

We can find the same scheme for the idea of good administration at national level
also. For example, the constitutional principles of lawfulness (rule of law), state liability
for illegal actions of state authorities or officials, right of legal defense (and right to
remedy), the general clause to initiate action against unlawful administrative acts are
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just part of what national constitutional system provides for guaranteeing individual
rights and interests in communication and relations with the national administration.

The constitutional principles are developed into detailed rules for performance of
administrative duties within different administrative procedures and procedures to
secure administrative and judicial control over administrative actions and act. Such
domestic law as Act on administration, Act on Civil Servants, Administrative Procedures
Code, Act on Access to Public Information, Act on the Ombudsman(titles as per
Bulgarian law) lay down a wide legal basis for achieving the idea of good administration
at national level. For EU Member States domestic regime can follow or even further
develop the guidelines proposed at EU level through the above mentioned EU Charter
of fundamental rights and Code of good administrative behavior, and thus aiming at
higher level of perfection in performance of administrative duties and, in general,
governance of the state.

Finally, in order to be able to estimate whether administration is “good” or “bad”
we need to compare the administrative performance with the real effect in society and
the individual interests satisfaction. If we measure the effectiveness of administration -
thus defining it as good administration - only by macroeconomic measures (GDP,
revenues, remunerations, employment, etc.) or material results (roads, buildings,
intermediate time for handling with claims or administrative files, etc.) - we should not
fail to take into consideration also individual citizen’s results (access to employment,
access to wide palette of services and goods, mobility, safety on road, convenience in
communication to administration, etc.). Discussion on good administration and
maladministration is open and the matter can be a topic for a further and more detailed
research.

Sources:
Official Journal of the European Union, C 202/7.6.2016
Craig, P. / Gr. de Burca, EU Law. Text, Cases, Materials.5t ed., OUP, 2011.
Torbov, Z. History and Theory of Law. Sofia, 1992.
Dachev, L. Juridical Discourse. Sofia, 2004.
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The Role of Health Mediators in the Protection of Rights of Vulnerable Groups

The term “mediation’ is of Latin origin. It may be derived from the Latin word
mediatio from the adjective medius, which means "medium, moderate, impartial,
neutral." The noun medietas in Latin means "center, the middle part of something," and
the verb medio means "split in the middle."

Mediation can be defined as a voluntary and confidential out-of-court dispute
resolution procedure in which a neutral third party (mediator) helps the disputing
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parties to reach a mutually beneficial agreement. Mediation focuses on the needs, rights
and interests of the parties. Nowadays, it is legally regulated as a way of alternative
dispute resolution and has the main task of saving the parties a more expensive, slower
and uncertain outcome, as well as unloading the overloaded system of civil courts.

According to Recommendation N2 R (2002) 10 on mediation in civil matters, the
term "civil disputes” of the Committee of Ministers of the Council of Europe for the
purposes of the Recommendation refers to disputes concerning civil rights and
obligations, including commercial, consumer and labor disputes. Mediation can take
place within or outside court proceedings and does not in any way impede access to
justice. It is the ultimate guarantee for the protection of the rights of the parties. In civil
disputes, mediation can be particularly useful in cases where the court proceedings
themselves are less appropriate for the parties - either because of the high costs of this
court procedure, or because of the length of time it takes, or the requirements imposed
by law.

The promulgation of the Mediation Act has been dictated by the need of
introducing new institutions and mechanisms for resolving legal disputes. The
introduction of the mediation procedure in the Bulgarian legislation is significantly
facilitated by the process of implementation of EU law which rules promote mediation
in administrative, civil, family and criminal matters. The overall objective of the
Mediation Act is to create a legal framework for resolving disputes through the
participation of a third party mediator to assist the parties in reaching an agreement.

Mediation stands above the content of the conflict, which is resolvable and at the
same time emphasizes the personal responsibility of the disputants in making decisions
that affect their lives. In this regard, mediation can be depicted as a process in which
participants, with the help of a neutral third party (or persons), systematically separate
disputes in order to create options, consider alternatives and reach a mutually beneficial
solution that meets the interests of the parties.

Mediation is designed to resolve disputes and reduce conflicts, as well as to provide
a forum for independent decision-making. Even if the dispute is not settled in all its
elements, the participants can realize the main conflict and bring it to a controllable
level. In this sense mediation is perceived as a targeted intervention to deal with legal
conflicts.

According to the provision of Art. 3, par. 1 of the Mediation Act, "Subject of
mediation may be civil, commercial, labour, family and administrative disputes related
to consumer rights, and other disputes between natural and/or legal persons, including
when they are cross-border disputes.”

Mediation is conducted according to certain legal principles, which in practice
distinguish it from other dispute resolution procedures and especially from the court
process. These principles of mediation reflect its most essential elements and are
general to all types of mediation procedures. The main principles of mediation are:
voluntary recourse, equal treatment, neutrality, impartiality, confidentiality and
transparency.

The most important principle of mediation is voluntariness. The involved parties
in the dispute decide completely autonomously and freely whether to participate in
mediation and, in addition, have the opportunity at any time to withdraw from
proceedings that have already begun.

52 1V Mixunapoguuit npaBHUYUi dopyM. 21 TpaBug 2021 p., M. YepHiBii.




[TPABA JIOJIMHU TA ITIYBJIIYHE BPAZIYBAHHA

Equal treatment must be guaranteed for the parties during the mediation
procedure. This equality should be understood in two aspects: the first - in view of the
possibility for any person wishing to participate in such a procedure to be able to do so;
and secondly, in case of mediation proceedings already started, the parties should be
provided with equal opportunities for active participation in the process.

The principle of neutrality requires that the mediator not impose a settlement of
the dispute or instruct the parties to reach specific agreements. It is up to the parties to
the mediation to agree and reach a common agreement, and the role of the mediator is
to facilitate this process. Neutrality recognizes the power of the parties to reach their
own agreements on their own affairs in a way that suits them best.

The principle of impartiality obliges the mediator to ensure that no party is
disadvantaged for fear of physical violence or the threat of murder or bodily harm and
to conduct the proceedings in a way that ensures a balance in the positions of the parties.

The principle of confidentiality requires that mediation be conducted behind
closed doors, and discussions that become known during the sessions must be treated
and treated as confidential. In mediation, the parties to the dispute wish the information
from the out-of-court proceedings to remain confidential, including after it has been
resolved by agreement and has been complied with.

The principle of transparency means that information on the nature and
functioning of the procedure must be available to the parties in writing in clear and
understandable language so that they can assess the advantages and disadvantages of
the procedure before deciding to turn to a mediator.

Regardless the above mentioned principles, a mediation procedure is conducted
by psychological rules, the most important of which are:

 people try to get rid of what they perceive as negative or destructive (from the
pain) and strive for what they consider favorable and positive (pleasure, satisfaction);

e people make fuller and therefore better decisions when they are aware of the
feelings caused by the conflicts and deal with those feelings successfully (successful
coping means fixing the feelings in decisions without allowing emotions to prevail over
reasonable arguments );

e participants in personal disputes can generally make better decisions affecting
their own lives, in the presence of external authority;

» the parties to an agreement are more likely to comply with its terms if they feel
any responsibility for the outcome and contribute to the process of reaching an
agreement;

e usually the personal history of the participants is important insofar as it is
relevant to the present, or as a basis for anticipating future needs, intentions, abilities
and reactions to decisions;

e The more accurately an agreement reflects needs, intentions and capabilities, the
more likely it is to survive.

Mediation supports the policy of minimal state intervention in interpersonal
conflicts. The argument in favor of this is based not only on economic considerations,
but also on the value assigned to personal autonomy. If litigation or other adversarial
proceedings can be avoided, the savings for society and the disputing parties will be
significant. Mediation is confidential so that personal issues can be discussed freely
without worrying that the discussion will become part of a public record, as in a court
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case. Also, mediation is usually a quick proceeding, but its main advantage is openly in
the self-determination of the parties.

Disputes should be considered to have the ability, power and responsibility to
determine by mutual agreement what is best for themselves. It is in the process of
mediation that people are encouraged to identify and unite their own needs, with the
opportunity to resolve their conflicts responsibly, without the patronage of specialists
or government intervention.

In public relations can be founded out a narrow social sphere in which the
principles of mediation are intertwined with the protection of vulnerable social groups
in society. This is the sphere of public health

With the active participation of regional health inspectorates, the health mediators
are involved in a number of actions related to raising the level of awareness of minority
groups regarding access to medical care, the conditions and procedure for receiving
medical care, including. emergency medical care, the rights and obligations of medical
professionals, conducting talks on various topics, assisting general practitioners to
increase the scope of immunization; patronage of young mothers; pregnant; people with
chronic diseases and addictions.

Activities include the organization of immunization campaigns, preventive
examinations, prevention and awareness of various diseases, as well as awareness and
services in the field of public health. Regional health inspectorates maintain contacts
with health mediators depending on the specific need at a given time.

The results of the joint activity of regional health inspectorates and emergency
medical care centers with the health mediators in the districts (municipalities) are
related to increasing the health culture of the compact minority group of the population,
as well as reducing the encroachments on the medical emergency teams, doctors, health
care professionals and connection reduction in the number of crimes by the cited
groups.

The regional health inspectorates and the emergency medical care centers
regularly hold meetings with health mediators, the main focus of which is the fight
against crime and minimizing the encroachments on medical specialists.

Every calendar year the number of health mediators increases, and by 2018. 230
health mediators have been appointed in 117 municipalities in 27 districts in Bulgaria.
The health mediators act as moderators between vulnerable minority communities and
health and social services. The health mediators are employees of the respective
municipal administration. The decision to appoint a health mediator is taken by the
municipality, but the funds for implementation are provided from the state budget
through the defined standards for delegated state activities, at the proposal of the
Minister of Health, the financial resources for the salaries of the mediators are
transferred to the municipalities with a delegated budget from the Ministry of Finance.

Mediation facilitates the private establishment of the order or the agreed results
between the disputants, helping them to obtain information about the applicable legal
norms and principles, as well as the possible outcome in court, if the case is raised for
resolution there. Mediation can also provide participants with information about the
needs of each of them and provide an individualized model for resolving the dispute
both now and in the future. In such situations, mediation can teach participants to work
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together, to separate critical issues, and to realize that cooperation can be to their
mutual benefit.

Elina Marinova, PhD Assist. Prof.
Public Law Department, Faculty of Law,
“Angel Kanchev” University of Ruse E-
mail: elina_marinova@uni-ruse.bg
(Bulgaria)

Legal obligations of citizens in the public sphere

Introduction

The public obligations are important part of a citizen's constitutional status. The
trend to emphasize rights and freedoms but not to consider them in conjunction with
duties and responsibilities, unjustifiably distorts the understanding of the legal system
in its invariable duality. Nowadays the process of governance is provided ideologically
and normatively as public procedures and, hence, is democratically controllable. The
idea is that common and binding rules are adopted after a public discussion where all
major social group interests are represented and integrated.

The citizens’ legal obligations in the public sphere and public power

The term “citizens’ legal obligations in the public sphere” we use to describe
legitimate obligations of citizens and their organizations to the state and local
authorities. Like any legal obligation the public legal obligations are the commitment to
a certain required conduct towards meeting particular interests, where this
commitment is guaranteed by a legal penalty. The fact that a citizens’ obligation is both
public and legal could end up in at least two conclusions: 1) that it is an obligation to the
state (municipality) and thus, to the society as a whole, which is represented by the state
(from the Latin publicus - public, people’s, of state); and 2) that it is a legal obligation,
i.e. it is not established randomly but based on and with regards to preliminary clearly
set and publicly disclosed (legal) criteria. Concerning the latter, the citizens’ public
obligations have long been regulated on constitutional level. And this is not accidental.
The citizens’ obligations in the public sphere are directly related to the existing state
power and the major role of the Constitution in the democratic societies is to regulate
its enforcement. Thus, the Constitution becomes an instrument for state power control?®
and restrictions on its enforcement (including the enforcement in relation to the
establishment of citizens' obligations) within certain limits. The framework is a defined
value system (welfare, principles, criteria) where the citizens’ private sphere
(recognition and protection of their rights and freedoms) is central.

However, we could talk about the public obligations of the individuals in the
contemporary meaning of the term only when these are regulated by the law and are
based on a legal and institutionalised power, i.e. are legally bound. Taxes, charges and
similar obligations have their background in history as basic obligations to the rulers
but they were considered an expression of factual rather than of legal dependency

19 gee E. Drumeva, Constitutional Law, S.,2008, p.122.
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(dependency on God’s elect, the conqueror, the stronger, the richer, the master, and so,
they did not differ much from the pure robbery).

As stated above, the citizens’ obligations governed by public law invariably evolve
and are determined by the existing public power in the society, that is why their revision
and description also involve a certain preconditioned understanding on the public
power itself.20

It is the power that makes the public sphere possible and maintains its existence.
In ancient Rome the term “constitution” (from the Latin verb “constituere” - to set up, to
establish) was mostly used in the phrase “rem republicum constituere” - “to settle the
common activities”21, The common activities and the common life that requires them
are invariably connected with the power issue. While strength is a genuine virtue of a
single individual, "Power springs up whenever people get together and act in concert,
but it derives its legitimacy from the initial getting together rather than from any action
that then may follow.”22

According to the different spheres of social life and the nature of human
communities where it manifests itself, we could talk about different types of power, as
for example the power within the family, group, corporation, etc. The power in its aspect
related to the organisation and management of activities implemented in favour of the
society as a whole ("the common activities") is called public power. This is power based
on the idea of law.23 In relation to this, Georges Burdeau writes the following: “Because
of their political standing the state rulers possess innate power; it is based on the
sovereign’s trust in them, as well as on their personal values - both moral and material.
However, such power does not match to the power of state; it was born by political
circumstances and it changes together with them, while the power of state that is
inextricably bound up with the idea of law, takes a leading position of legal character.”24
We can also say that the regulation of power itself (“institutionalization” according to
Burdeau) is already a transition from factual to legal order.

The concept of "public power" has a broad meaning and it is possible to define it
in different aspects - philosophically, psychologically, sociologically, economically,
legally, etc. This serves as grounds to outline certain different theories on power.25 For
the purposes of this article we could assume the initial understanding that power, incl.
public power, arises and is necessary when people act together, so it could not be

20 Some authors even define the power itself through its relation to the obligations governed by public
law. Thus, Parsons says that "power then is generalized capacity to secure the performance of binding
obligations by units in a system collective organisation when the obligations are legitimised with reference to
their bearing on collective goals and where, in case of recalcitrance there is a presumption of enforcement by
negative situational sanctions — whatever the actual agencyof that enforcement” — T. Parsosns, On the Concept
of Political Power, Proceedings of the American Philosophical Society, vol. 107, June 1963, p. 237.

21 See E. Drumeva, Constitutional Law, S., 2008, p. 133.

22 5ee D. Ivanov, Power — a Philosophical and Sociological Analysis, S., 1985, p. 76; quote - H. Arendt,
The Human Condition, p. 200.

23 See Georges Burdeau, L’Etat, S., 2007, p. XVII

24 Georges Burdeau, L’Etat, S., 2007, p. 70.

% For more information about the different concepts of power — D. Ivanov, Power —a Philosophical and
Sociological analysis, S., 1985; V. Kirov, Public Power — Theory and Constitutional Organisation, S., 2004.
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qualified as an innate characteristic of a single individual.2¢ Thus, the social functions of
power encompass both its grounds and purpose. Power is a social phenomenon and
social phenomena are usually created by the public interactions. Power could not be a
simple characteristic of an individual but on the contrary, a person could have power
only in respect to someone else. This results in the conclusion that power is interaction
and it should be considered as a specific relationship between the rulers and their
subordinates.

It would not be enough to say that public power in democratic societies should be
considered as a relationship. We should also add that this is a relationship between legal
entities, i.e. legally recognized, independent participants with a legally set and
guaranteed status as a combination of relevant rights and obligations. When the
subordinate is only an object of influence (as in the slave-master relation), we could not
talk about public power in the contemporary sense of this term (the above relation is
usually defined by the term “dominance” 27). The subject-based interaction is a
correlation of wills and interests that are recognized and considered. The final
correlation between them is determined by the generally accepted virtues which
identify the relationship (welfare, spiritual and rational concepts, political views,
community’s leading goals) but it is not a simple correlation of forces. The imposition of
obligations to the citizens by the public power through its institutions should also be
considered in the light of the above. The citizens’ obligations in the public sphere are not
just unilateral dictatorial requirements based on superiority; they should be considered
in view of the individual's place in society and his recognition as legal entity (a citizen).
So, we could not talk about obligation governed by public law where the interrelation
results from a privilege determined by the facts, as for example with the typical feudal
rent in the Middle Ages. In such case, the obligated person is out of the social group to
who he is obliged, while public means integration and common accessibility. As defined
by Habermas “public organizations are bodies that unlike the organisations in the closed
societies are accessible to everybody”28. Inclusion in the public sphere brings a common
quality to the participants, makes them citizens with all related rights, while at the same
time equalizes their legal commitments - everyone, as part of the whole, has certain
obligations. Having become citizens all people are rulers and ruled at the same time. As
a result, from an abstract point of view, the citizens are both obliged and entitled
individuals under public obligation. In this context, the citizens’ public obligations are
obligations of everyone to everyone. We should mention here that we could talk about
real public sphere, as described above, after the French Revolution. It was preceded by
the nation’s recognition as a result of the development and transformation of nationality
under the influence of various unifying factors - ethnic, economic, cultural, etc. As
pointed out by Lachezar Dachev?2?, being a supreme ethnocultural community the nation
corresponds to the emerging sense of unity, mutual aid and solidarity, sense of common
historical background. The nation appears as a pre-political community and in order to

26 The thesis on power as a quality or characteristic of the ruling entity has been advanced by a number
of authors like T. Hobbes, S. Alekseev, P. Morris, R. Dahrendorf, etc.

2! See D. Ivanov, Power — a Philosophical and Sociological analysis, S., 1985, p. 95 and L. Dachev, The
State Doctrine, S., 2001, p. 113.

28 Habermas, J., The Structural Transformation of the Public Sphere, S. 1993, p.90.

29 See L. Dachev, The State Doctrine, S., 2001, p. 104.
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be preserved it was necessary to be organised in a nation-state. “The French Revolution
has determined in a an unconditional way the freedom and equality and established the
nation as a sovereign. The individual belonging to the nation gets political rights and
becomes a citizen. The nation becomes a community of citizens.”30.

In society, the individual-citizen performs both as an entitled individual and as an
obliged person. In this respect, the fundamental obligations(duties) of the citizens
appear to be a logical correlate of the fundamental rights31. What kind of a society would
be the one where everyone has all rights but no duties? Then, de facto no one would
have has any rights at all. The parallel existence of rights and obligations is both a logical
and actual necessity. Only clear determined public obligations of each citizen and of the
state finally make the execution of the fundamental rights and freedoms of citizens
possible. The common public duties of individuals as a minimum positive conduct owed
by everyone, determine the establishment, maintenance and development of the
community and its political organisation. Both power and public duties/obligations are
functions of community organisation. In a social perspective these are objective
qualities. Finally, the goal of any contemporary political community is the provision of
opportunities to each of its members to be entitled to dignified life mostly by recognition
and guarantee of their fundamental rights and freedoms (Art. 2 of the Declaration on the
Rights of Man and the Citizen, 1789). We could say that the fundamental rights would
not have been possible without the establishment and execution of the fundamental
duties and obligations and, on the other hand, the fundamental obligations would not
have had any sense provided that they had not guaranteed the fundamental rights. The
two conditions without which the society could not exist - ,,the fundamental obligations
are condition sine qua non to the society the way the fundamental rights are condition
sine qua non to the individual citizen”32.

All legal obligations meet certain interests. The public obligations meet public
interests, i.e. common interest of everybody’s benefit. This again supports the
understanding that these are obligations of everyone to everyone (to the society). In this
case, entitled and obliged coincide. The citizens’ public obligations are due to the
community represented by the state. The community itself is not a legal entity. The right
(authority) as a legal instrument realistically cannot belong to all people, as in reality all
people are not able to act as an integrated entity. This determines the necessity of public
institutions (common legal entity - the state) that represent and defend the common
interest. With regards to these functions they are delegated the power to take
commonly-binding decisions, to set the specific obligations of the citizens and to require
the execution of these obligations. It should be mentioned that the public interest always

30, Dachev, The State Doctrine, S., 2001, p. 107.

31 The execution of public duties/obligations is a social and moral but not necessarily legal requirement
concerning the actual execution of the fundamental rights. We consider the fundamental human rights (e.g.
everyone has the right to live, no one shall be subject to torture or to cruel, noone shall be held in slavery or
servitude, etc.) are of highest value and these should be guaranteed regardless of the performance of any
obligation. However, with regards to the fundamental rights of the citizens — political, social, economic and
cultural we would take a firm stand that their restriction in certain cases could be justified if the persons refuse
without any motives to execute their citizens’ fundamental obligations.. Noone should obtain rights from his
illegal conduct except in cases of minimum ethical conduct towards the human being.

32 See V. Valkanov, The Fundamental Duties of the Citizens in the Republic of Bulgaria, S. 1987, p. 9
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exists but its formulation is always subjective (rulers’ act). In order to restrict, at least
to a certain extent, the random establishment and justification of illegal authoritative
requirements to the persons, the democratic societies seek for finding ways to put the
state-citizen relation in a certain framework by a base regulation of the powers of state
authorities and the rights and duties of citizens. This is also the goal of the Constitution.
The fundamental citizens’ obligations in compliance with the Constitution

The constitutional obligations of persons to a certain extent remain in the shadow
of the fundamental rights and freedoms, to which most of the provisions of the
Constitution refer. This is understandable, concerning the main function of the
Constitution to put limitations on the execution of power by respecting a certain scope
of citizens' freedom. However, the social and moral interrelation and the relevant
correlation of citizens’ rights and obligations require their parallel promulgation. For
example, both the Constitutions of the Republic of Bulgaria and Romania regulate
together the rights and obligations of the citizens in a relevant chapter - “Fundamental
rights and obligations of citizens” — Chapter 2 of the Bulgarian Constitution and Chapter
2 of the Romanian. The same applies to the Constitution of the Republic of Turkey (Part
2). In other cases (e.g. in the Constitution of the Federal Republic of Germany, the
Constitution of the Russian Federation) the fundamental rights and obligations are
dispersed in the constitutional text.

Constitutions settle, in general, three fundamental obligations of citizens: To
observe and implement the laws and to respect the rights and legitimate interests of
others (e.g. Art. 58 of the Constitution of the Republic of Bulgaria, Art. 57 of the
Constitution of Romania); to defend the country and, respectively, to serve the army (e.g.
Art. 12a of the Constitution of the FRG, Art. 59 of the Constitution of the Russian
Federation, Art.72 of the Constitution of the Republic of Turkey) and to pay taxes and
duties (Art. 51(1) of the Constitution of Romania, Art. 57 of the Russian Constitution,
Art. 60 of the Bulgarian Constitution, Art. 73 of the Turkish Constitution). Other
fundamental obligations of the citizen can also be promulgated, as for example the
obligation of parents to raise and bring up their children until they come of legal age
(Art. 47(1) of the Bulgarian Constitution, Art. 6(2) of the German Constitution), the
obligation to protect the environment (Art. 55 of the Constitution of Bulgaria, Art. 58 of
the Constitution of the Russian Federation, Art. 56 of the Constitution of Turkey). In
some constitutions the fundamental obligations of the citizens are defined as rights at
the same time, e.g. the citizens have the right and obligation to defend their country (Art.
55 of the Romanian Constitution), the raising and upbringing of children is both a right
and obligation of the parents (Art. 47(1) of the Bulgarian Constitution, Art. 6(2) of the
Constitution of the Federal Republic of Germany), everyone has the right and obligation
to work (Art.49 of the Turkish Constitution).

In the different constitutions we meet different terms indicating the fundamental
citizens’ obligations: e.g. duty, obligation, and sometimes their expression is too
abstract, e.g. Art. 14(2) of the German Constitution stipulates: , Eigentum verpflichtet...”,
i.e. ownership imposes obligations. Concerning the variance in terminology we will try
to clarify the actual character of the constitutionally determined obligations/ duties of
the citizens.

In the first place we consider that the sheer citizens' public obligations are the
positive obligations to the country and society (i.e. obligations for active conduct or
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action). 33 The classification of legal obligations for action (dare, facere) and of
obligations for inaction (non facere) is applied in the private legal sphere.34. Any
classification involves a common nature of the classified objects - in our case, the two
types of private legal obligations are, in their essence, binding of the obliged individual
to a “prestation” - i.e. provision of certain welfare in favour of the other party, where
the prestation could be manifested either by action or inaction. Vice versa, the
obligations in the public sphere concerning inaction are in their nature and purpose an
independent legal phenomenon, that is different either from the obligations for inaction
and action in the private legal sphere, as well as from the obligation for action in the
public sphere. That is why they are defined in a separate term - legal prohibition. 35
Unlike the legal obligations the prohibitions are not subject to giving but to protecting
welfare such as life, freedom, property, etc. For example, the right to live is protected by
the penal prohibition to kill. The legal prohibitions describe the general public legal
principle - neminem laedere - not to harm others. The prohibited action is unjustified,
while the due action is always lawful. The legal prohibitions as requirement for inaction
refer to the public sphere. But they are not public obligations. The obligations in the
public sphere have the common characteristic of the legal obligations in general. So they
are requirements for a certain (in the case- active) action which aims to provide (and
not to defend) certain welfare - money, support, etc. in order to meet relevant public
interest. Thus, the citizens' public obligations (among which, as it is accepted in theory,
the first place is taken by the fundamental, constitutionally settled obligations) are
required actions in public favour.

The obligations in private sphere generally arise as a result of coordinated
agreement of two (or more) entities. Coming to an agreement determines the obligation
by specifying what is due. Vice versa, what is due by the obligation in the public sphere
is dictated by the law's provisions. All public obligations are determined by the
law/constitution, i.e. objectively and fall in the group of the objectively (dictatorially)
settled obligations.3¢ In that case, the binding for a certain conduct arises automatically
if there are legal provisions and so the agreement of the obliged is irrelevant. In a
nutshell, unlike the obligations in the private sphere the agreement of the person under
obligation is irrelevant to the rise of the public obligations. Another difference between
the obligations in the public and private sphere: As we have pointed out, the obligations
in the private sphere usually arise as a result of coordinated will (agreement). More
specifically, the coordinated will is an expression of the promise given by each one of
the parties to the other for the provision of certain welfare related to the receipt of a
counter welfare. Thus, the grounds of each obligation is the counter obligation for the
provision of certain welfare. With the private legal obligations, if there is no counter
obligation, we would face a causeless deal, that is null and void. Such correlation does
not exist in public law. For example, the country does not owe a specific prestation to

33 See V. Georgiev, Relations Governed by Public Law, S., 1998, p. 178

34 For more information — E. Marinova, Obligation for non facere and legal prohibition, A Collection
of Reports at a Students' Scientific Session, Ruse University, 2009, p.28

35 More on the distinction between the legal obligations and imperatives (legal prohibitions and legal
orders) — L. Dachev, Legal Discourse, Ruse, 2004, p. 2005

% See E. Marinova, Subjective and Objective Legitimate Duties, Scientific studies of the Ruse
University — 2008, volume 47, series 7, p. 72

60 1V Mixunapoguuit npaBHUYME dopyM. 21 TpaBug 2021 p., M. YepHiBii.




[TPABA JIOJIMHU TA ITIYBJIIYHE BPAZIYBAHHA
the obligation for tax payment. In this case a certain counter obligation of the state is not
available, so the validity of the settled public obligations of the citizens is based on the
general validity of the law and, first of all, of the Constitution.

So far we have looked at various aspects of the obligations in the public sphere.
However, will the constitutionally established obligations of the citizens be real legal
obligations?

It is known that each public obligation represents a specific requirement or specific
receivable. The theory has approved the idea that the legal obligation concerns in any
case a strictly defined conduct.3” This conduct is determined by premises, conditions,
volume, etc. The legal obligations are always a measure of due conduct. i.e. they place
the due into concrete frames. But the formulation itself of the fundamental “obligations”
of the citizens does not outline the due contents in similar concreteness. The
corresponding constitutional regulations neither specify the law, which is to be
respected, or the due payable tax, or what exactly represents the childcare due by the
parents. Therefore, we consider them as supportive not to obligations but to specific
principles of law and state-organised society, which of course have general and
compulsory character. Thus, the fundamental obligations/ duties of the citizens are in
fact the fundamental principles, and when constitutionally established they have direct
legal impact. The citizens’ obligations in the public sphere appear in turn on the grounds
of legal/secondary regulation, defining concretely the premises, the subject and the
measure for due conduct. Their validity is always deduced based on principles
(fundamental duties), established by the Constitution.

Thus, regardless to the terms and wording used to express the fundamental
obligations/duties of the citizens, they are actually constitutionally established public
legal principles. To this end they have durable reproductive nature, and are neither
redeemed by their execution nor covered by prescription. They are approved political
and legal principles, which play a decisive role in legal formulation of the veritable legal
obligations in the public sphere. The principles governed by public law, as well as the
duties and obligations, are of a general character (addressing unlimited number of
subjects), but this generality is of a different nature. As pointed out by Rosen Tashevs38,
the legal principle expresses one idea; the role of this idea is not to prescribe specific
actions but to substantiate the search and the formulation of a norm into certain
direction (including a norm, which establishes legal obligations in the public sphere as
a specific and concrete due conduct).

Thus, for example, although it is stated as a basic obligation of the citizens (as it is
in Art.58 of the Constitution of the Republic of Bulgaria), the requirement to respect the
law is actually a basic legal principle in general and also a basic principle of law-based
society. Law, which cannot be respected, is not a law at all, and society, where no one
conforms his/her conduct with the generally established rules is difficult to imagine.
With respect to the above principle, the constitutions introduce other principles, such
as the equality before the law (Art.6 (2) of the Constitution of the Republic of Bulgaria,
Art. 3 (1) of the Constitution of the Federal Republic of Germany, Art. 19 (1) of the
Constitution of the Russian Federation), as the equality before the law concerns both

37 See R.Tashev, General Theory of Law. Fundamental Legal Terms, S.,2007, p.240.
38 See more on "legal principle” - R.Tashev, General Theory of Law. Fundamental Legal Terms,
S.,2007, P.150.
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rights and duties; the principle that “duties established by the Constitution and the law
shall not be defaulted upon on grounds of religious or other convictions” (Art. 58 (2) of
the Constitution of the Republic of Bulgaria).

The payment of taxes and charges by the citizens is another basic principle of the
state-organised society (taxes are the main source of financial insurance of the state and
municipal expenses). On the grounds of this constitutionally established principle
specific financial obligations to the state are laid down upon people. In this connection
the further principles are envisaged, such as which authority shall establish the tax
obligations (Art. 60 and Art. 84 (1) of the Constitution of the Republic of Bulgaria, and
Art. 105 of the Constitution of the Federal Republic of Germany). Thus, the principle of
the legal basis of taxes in the Republic of Bulgaria affirms the essential right of the
Parliament to establish specifically the obligations for payment of taxes and duties (also
Art. 84 (1) of the Constitution of the Republic of Bulgaria), as well as their specific
premises, types and sizes. On the other hand, this principle is a warranty against random
intervention of the executive power into the property sphere of citizens and legal
entities. Another basic principle related to the taxation of entities and envisaged by the
Bulgarian Constitution is the one of social justice of taxes (proportionately to the income
and property of the entities - Art. 60 (1)). This is a principle where tax burden is in
conformity with taxpayers’ economic possibilities, which to a great extent depends on
their economic activity and initiative. With view to the above, there exists a principle-
adherent possibility for tax aggravations and incentives to be established by law (Art.
60 (2) of Bulgarian Constitution).

The fact that some of the constitutional principles are regulated as both right and
duty/obligation of the citizens (for example the principle of the study, work and use of
the national language, the principle of raising and upbringing of children by their
parents until they come of legal age, the principle of environment protection, etc.) is yet
another proof in favour of the assumption that these are neither rights only nor
obligations only, but rather constitutionally supported basic conditions. Since these
principles are an expression of consensual society values, they are also morally justified.
In order to focus on the moral line, sometimes the term “duty” is used to express the
principles. Duty implies patriotic duty, professional duty, parents’ duty. However, this
does not change their nature of basic conditions. The constitutional principles reflect
society’s ideals, goals and needs, and its political organization - the State. They are a
form of existence of those things that are necessary for the society. The social and public
life requires the establishment of a common principle grounds, on which subsequently
various rights and duties may be drawn, both in favour of citizens and state institutions.

Conclusion

With view to the above, we can briefly summarize that by their nature the
fundamental obligations/duties represent universal and commonly binding principles
of the social and public life (principles governed by public law). Thus, the specific public
obligations of the citizens draw their validity and legitimacy from the general
constitutional principles (fundamental duties), on which they are based. In the modern
democratic society they cannot be just random authoritative requirements, an
expression of the supremacy of the authorities, but should be understood as a function
of the organisation of society. Both the principles and duties/ obligations in the public
sphere are an expression of the idea that individuals participate as recognized entities
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in the public sphere by a common legal characteristic (a citizen) with all equal rights
evolving thereto, and with equal legal obligations.

Juc O0.T., HapooHuii denymam YkpaiHu
Micue iHK/II03UBHOI OCBIiTHM B MI>KHApOAHOMY NpaBi IpaB JIWJAUHU HA CY4aCHOMY eTaIi

be3 cyMHiBy, BCi AiTH MalwTb NpaBO Ha OCBITY. 3a OCTaHHiI POKU 3'siBUJACA
BeJIM4e3Ha KIJIBKICTb MDKHApOJHUX J[JOKYMEHTIB, fAKi perjaMeHTYITb MNPUHLUI
IHKJIFO3MUBHOI OCBITH, @ TAaKO0XX BaXXJIMBICTb NpallOBaTH B HAlPAMKY HaBYaHHA BCiX
Y4HIB, Yy TOMy 4UC/i ¥ 3 iHAUBIAyanbHUMU noTpebamu (CasaMaHCbKa AeKJapallis npo
NPUHIMIIM, NOJITUKY | IPaKTHU4YHI Zii y cPepi ocBiTH 0Ci6 3 0COOJIMBUMU MOTPebaMHU,
1994 pik (mani - CalamaHcbKa aekaaparis)) [1].

Ink103ia (Big Inclusion — BK/IOUYEHHS ) — PO1eC 301/IbIIIeHHS CTYIeHs y4acTi BCix
rpoMajZifiH y coljialbHOMY KHUTTI. lle mosiThka W mpouec, 10 A€ MOXKJIUBICTh BCIM
JITSM 6paTH y4acTb y BCiX mporpamax.

IHK/II03MBHA OCBITa - 1€ CUCTEMA OCBITHIX OCJIYT, 10 IPYHTYEThCA Ha NIPUHIUIII
3abe3mevyeHHs1 OCHOBHOTO MpaBa JiTed Ha OCBiTYy Ta mpaBa 3/00yBaTH Ii 3a MicleM
NpPOKUBaHHS, 1110 lepei6ayae HaBYaHHS JUTUHU 3 0COGJIMBHUMU OCBITHIMU MOTpebaMu
B YMOBAaX 3araJilbHOOCBITHHOI'O 3aKJIaAy.

OfHMM i3 TrOJIOBHUX 3aBJaHb IHKJ/O3il € BIATYK HAa IIMPOKUK CHEKTP OCBITHIX
noTpeb B LIKIJIBHOMY CEpe/IOBUIL Ta N03a KOTO MeXKaMHU.

B ocHOBy iHKJIIO3UBHOI OCBIiTH MOKJIaJleHa i[1€0JIoTisl, ika BUKJIOYAE Oy/b-IKYy
JIMCKpUMiHallilo [iTel, sika 3abe3mnedye OJHAKOBe CTaBJIeHHs /A0 BCix JilojeH, aje
CTBOPIOE creliasibHi yMOBHU AJis AiTel 3 0CO6JMBUMU IOTpeHaMHU.

OCHOBHMM NPUHLUI iHK/IIO3UBHOI OCBIiTH 10JISITAE B TOMY, 1110:

-Bci giTh MawTh HaBYaTUCA pa3oM y BCiX BUIAJAKAX, KOJIU Lie BUABJSAETHCA
MO>KJIMBUM, He 3BaXKal04YU Ha MeBHI TPYAHOLLI Y4 BiMIHHOCTI, 1110 iCHyIOTb MI>K HUMH.

- HaByasibHi 3ak/1alu MalOTh BM3HABAaTH i BpaxOBYBAaTHU Pi3HOMAHITHI NOTpe6U
CBOIX YYHIB LLIJIAXOM y3ro/PKeHHA Pi3HUX BU/IB i TeMIIiB HaBYaHHA.

- 3abe3neyeHHs1 SKiCHOI OCBITHM JJis BCiX LIJISIXOM PO3POOKH BiANOBiJHUX
HaBYaJIbHUX IJIaHIB, NPUUHSATTS OpraHi3aliiHUX 3axXoAiB, pPO3pOOKH cTpaTeril
BUKJIQJJaHHSI, BUKOPUCTAHHS pecypciB Ta MNapTHEPCbKUX 3B'A3KIB 31 CBOIMHU
rpomMaZiaMHu.

- litTh 3 0COGJUBHUMH OCBITHIMM MOTpe6aMU MalwThb OTPUMYBATH OYAb-SIKY
JI0JIaTKOBY JIOTIOMOTY, siIKa MOe 3HaJo0uThcsa iM [Jisl 3ab6e3leyvyeHHs YCHilIHOCTI
npoLecy HaB4YaHHA. BoHM € Haubinbml epeKTHUBHHUM 3ac000M, SKHM TapaHTYE
coJlilapHiCTh, CMiBy4yacTb, B3aEMOIIOBAry, pPO3yMiHHS MiXK JiTbMU 3 OCOOJIMBHUMHU
notpebaMu Ta ixHIMHA pOBECHUKAMM.

IHK/I3UMBHUM NigXi, - CTBOPEHHsS TaKUX YMOB, 3a fIKMX YCi Yy4YaCHUKHU
HaBYaJIbHO-BUXOBHOTO MpPOLleCYy MalOTh OJJHAKOBUM AOCTYI [0 OCBITH, Y TOMY YHCJi
JiTU 3 OCOOGJIMBUMU OCBITHIMH MNOTpeb6aMH, sKi HaBYAlOTbCA Yy JOLIKIJIbHUX Ta
3araJIbHOOCBITHIX KoJ1ax [2].

KouBeHuiss OOH npo npaBa autunu (1989 p.), CrangaptHi npaBusa OOH oo
3abe3ne4eHHs pIBHUX MOXJUMBOCTed nadA iHBauaiaiB (1993 p.) i CanamaHcbka
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Jlekjapalisi - e iHCTpyMeHTH B 6OpOTbOi 3a CKacyBaHHSl cerperariii ocBiTH, siKa
3amepevye NpaBoO AiTed 3 0OMeKEHUMH MOKJIWBOCTAMM OyTH YAaCTUHOK LIKIJIBHOI
OCBITHU Ta 3MILIHIOE MOTJIAAU CYCIIJIbCTBA i AUCKpPUMIiHaLil0 NPOTH HUX. Lli JOKyMeHTH,
AKI pa3oM CKJ3JalTb BaroMmi miJcTaBu [JJd pPeryJjloBaHHA IHKJWO3UBHOI OCBITU
HaJlal0Th YHiKaJIbHY IOCTAaBUTU IMIlJIEMEHTAL|il0 MOJI0XKEeHb IHK/JIK3UBHOI OCBITH Ha
NOpSAA0K JAeHHHUM ycCix 0e3 MepebisibllieHHS HallioHaJbHUX YPAAIB, Y TOMYy YUCJII U
Ykpainu.

[IpaBa, 3akpinsieHi B KonBenuii OOH, 3acTocoBHi /10 BCix fiiTel 6€3 UCKpUMiHaliii,
BKJIFOYAKO4YU MPABO HA OCBITY HA OCHOBI piBHUX MOKJIMBOCTEMN. /laHe MpaBUJIO BUMArae,
o6 Jep)kaBU-y4YacHHUII 3abe3Nnedydsid OCBITY JJd JiloJed 3 00MeXeHUMHU
MOXJIUBOCTSIMU B IHTerpoBaHuUX CTpyKTypax. Ajsie CajnaMaHCbKa JeKJjapauid
3abe3Mne4ye BUCOKY YiTKICTb | TUM CAMUM HeJJBO3HAYHUM YHMHOM BKa3ye Ha 000B'A30K
3BMYAalHUM 1IKOJIaM T[pUKAMaTH BCiX JiTed, He3alexXHO Bij ix ¢i3UYHUX,
iHTeJIeKTya/IbHUX, EMOLIIMHUX, COllia/IbHUX, MOBHUX ab0 iHIIMX BUMOT. [Ipy 11boMy yci
HaANpsIMKW MOJITUKU B rajy3i OCBiTM NMOBUHHI mepejbadyaTd Te, WO JAiTU-iHBaiAu
BIZIBIAYIOTH IIKOJy 3a MiCLieM POKUBAHHS.

3rigHoO 3 MiXKHAapOJHUM IMPaBOM NpaB JIIOJAWHM JiTU-iIHBaNid He MOBHUHHI OyTH
BUKJIIOYEHI 31 3BUMAaHUX OCBITHIX YCTAaHOBI rpOMaiCbKUX IHCTUTYTIB i BiJOKpeMJieHi
Bi/Zl ycix Ha migcTaBi ix iHBasiAHOCTI. [HK/II03MBHA OCBITa, AK CTBEPIKYIOTh iHO3eMHI
JIOCJIIJHUKY, «llepecTasa OyTH OCBITHIM a60 mpodeciiHUM NUTAHHSAM, Lie NUTaHHS
JIOTpUMaHHs mnpaB JwJuHu» [3]. Copd npo iHKJIHW3UBHY OCBITY 3aHaATO 4acTo
NOTOMNAaTh B JIMCKYCiSIX PO OCBITHIO MOJIITUKY, Mpo NpodeciiiHi poJii Ta 060B'A3KU.
3BUYAMHO, Lli TUTAaHHA TeX aKTyaJIbHi IpU peasi3alil iIHK/II03MBHUX CTpPATeTiH B rajaysi
BITUM3HSHOI OCBiTH, ajie (aKT 3aJUIIAETbCA (GaAaKTOM: [JiTH 3 O0OMeXeHUMH
MOJIMBOCTAMMU YacTille 3a IHIUX 3ILTOBXYIOTHCH 3 JUCKPUMIHALIEO.

CasnamaHCbKa JekJjapalia MOiATPUMYE LI TOYKYy 30py IpaB JIOJAUHH,
HaroJIONIyI4YH, L0 «iHK/JII3WBHA OCBITA Ta iHKJIO3WBHA Yy4aCcTb HeOOXiAHI A/
peasizaliii moBarv JHOJACbKOI TiAHOCTI i npaB JwAuHU». CajlaMaHCbKa JAekjapauid i
KonBeHniga OOH npo mpaBa AMTUHU A€ 4YiTKe PO3YMiHHA TOroO, L0 MIXHApPOAHO-
NpaBoOBi cTaHAAPTH Yy chepi iHKJI3UBHOI OCBITH CJif pO3rJsAaTH K MiXKHApOAHO-
NpaBOBi CTaHZAAPTH B rajysi npas JIIOJUHHU.

[IpaBa paiteun-iHBasifiB BukaageHi B ctartti 23 KouBennii OOH i HaragywoTb
noJsiTUKaM Ta IiHIWKMM oco6aM, fIKi NPUUMalTh pillleHHs, 110 KOXHa JUTHHA 3
iHBaJIiiHiCTI0O Ma€ MpaBoO Ha OCBITY i He MOBMHHA OYTH BUKJIIOUYEHA 3 1IbOTO NPOILiecy 3
Oy/ib-IKOi IPUYMUHU i / a60 03HAKOIO AMCKpUMiHaLiil. /[aHe MOJI0XKEeHHS TJyMadUuTbCs y
cBiT/i cTaTTi 2, fiKa JeKJapye, 10 BCi MpaBa NOLIMPHOIOTBCA Ha BCiX JiTed 6e3
JAUCKpUMiHanii. [HmMMU ciioBamy, ctaTTd 23 NiATPUMYE CTATTIO 2, ajle He 3aMiHIoE iT i
CAYrye BU3HAHHSAM TOro (GakTy, WO AIiTH 3 O0OMEXEeHUMH MOXKJUBOCTSIMHU 4YacTO
BUKJIIOYAKTHCSA 31 3BUMAMHOTr0 OCBITHBLOT O npolecy. Ha »kaJb, TpuBae cerperanis fiten
i nopocyux 3 06MexxeHUMU Gi3BUUHUMHU MOKJIUBOCTSIMH, 1110 aB6COTIOTHO HEMPUUHSATHO
B POMaJISIHCbKOMY CYCHIJIbCTBI, IKe HE TEPNHUTD MO/AiJNy 32 03HAKOI pacy abo CTarTi.

KonBeHuisgs OOH, CrangapTtHi npaBusiia i CasaMaHCbKa JekJapallis OaloTb
NiACTaBY CTBEPAKYBATH PO CUJIY MIXXHAPOAHOI MIATPUMKH /14 IHK/II03UBHOI OCBITH.
Y crarTi 3 KonBeHnuii OOH HpaeTbcd, wo Bei Ail | pilleHHA NOBHHHI NPUKMMATHUCA B
HaWKpamux iHTepecax AUTHHU. KonBeHnis OOH Takox HaroJsiomye Ha
BiZiMoBifa/IbHOCTI 6aThbKIiB 3a 6JaromoJiyyusi CBOix AiTel, 3a TypOOTy MpPO HUX, ajie
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6isb11y yBary npufijisieTbCsd 6aTbKIBCbKUM NpaBaM, 3aKpillJIEHUM B 3aKOHO/IaBCTBI,
0CO0JIMBO NMpaBa OyTH MOYYTHUM, i 106 iX AyMKa BpaxoByBaJjacs. [losiTuka B raaysi
OCBIiTU yTBEP/P)KYE OCHOBHUM MPUHIMUI JOTPHMaHHSA NMpaB 6aTbKiB, a He JiTel, sKi
OTPUMYIOTH IIpaBa Ha y4acTb Ta NPUUHATTA pilleHb. TyT MOXHa CTBEpPAKYBaTH NP0
npsiMe nopyueHHs ctatti 12 KoHBeH1ii, koJid AyMKa JiiTell 6epeTbCsl A0 yBaru npu
NPUUHATTI pillleHb B TaKUX KJIIOUYOBUX rajy3sx, K BUOIp IIKOJIH, ClielliaJbHi OLiHKH
OCBiTHIiX MOTpPeO TOIIIO.

Takum 4MHOM, IHKJIIO3WBHA OCBiTa nepejbavyae NPUHIUIIOBE NEePEOCMUCIEHHS
CEeHCy | MeTH OCBITH /Il BCIX JAiTeW i MOJIOJi, peCTPyKTypU3anil 3BUMaMHUX WKL |
OCBITHIX yCTAHOB BCiX THIIiB. Bisib1licTh HEOOXiAHUX 3MiH He BiJHOCATBHCSA BUKJIIOYHO
/10 BKJIIOUEHHS JIiTell 3 0COGJIMBUMU OCBITHIMU NOTpebaMu B 3araJibHy CXeMY OCBITH.
BoHu € yacTUHOO 6isibl MIKMPOKOI pedpopMu ocBiTH. OcBiTa JJis1 0Cib6 3 0OMeKEeHUMHU
MOXJIMBOCTSIMM Ma€ OyTU HEBiJJ'EMHOI YaCTUHOK HaLliOHAJIbHOTO OCBITHBOIO
IJIaHyBaHHS, pO3pOOKHW HaBYaJIbHUX MpOrpaM i opraHisalii HaBYaJIbHOTO MPOLECY.
[HKJITO3UBHA OCBiTa He MOXe pPO3raAaTHCA Y BipuBI BiJ ocBiTH B LisioMy. [IpuHIUn
iHKJIID3UBHOCTI NiAHIMae ¢yHAaMeHTaJibHIi NMUTAHHA NpPO MNPUPOAY i LI Hawoi
CUCTEMHU OCBITH i poJii, IKy WIKOJIM / YHIBEPCUTETHU BiZirpar0Th Yy }KUTTI CyCHiJbCTBA.
OCBiTHi ycTaHOBHU He iCHYIOTb Y BaKyyMi, BOHU € 