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7.  Awnamitnuni noBimku MBC VYkpainum 3a 1996-1999 pp. «lpo cran
poboTu macmopTHOI Ciy)OH OpraHiB BHYTPIIIHIX crpaB YKpaiHH IO JiHii
KOHTPOJTIO 32 TiepeOyBaHHsIM iHO3EMIIIB Ha TEPUTOPIi AepiKaBI»
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JAHAMIYHICTDH IPUHIMUIIIB TA MAKPO®YHKIIIT
AIMIHICTPATUBHOI'O CYJOYUHCTBA

Ocradiiiuyk JI. A.
KAHOUOam 10puoOUdHUX HAYK,
Odoyenm Kageopu npoyecyarbHo20 npasd
Yeprigeyvkozo nayionanvHo2o yHisepcumemy imeri FOpis @edvkosuua
M. Yepnisyi, Yxpaina

CoujanpHe TpHU3HAYEeHHS 1 CYTHICTH IIpaBa Ta aAMIHICTPaTHBHOTO
CYJOUYMHCTBA PO3KPHUBAETHCS 1 KOHKPETH3YEThCS B IX NPHHOMIAX Ta
¢byHKuisx. Yy € 1i NpUHIMNN OHAKOBUMH /ISl IPaBa 3arajoM, Y BCE K TaKu
KOXKHa Trajly3b IIpaBa Ma€ CBOI OCOOJIMBI, MPUTaMaHHI JIMIIE 1 TpUHIMNN?
CyuacHuii ToCHiTHHUK TpoliecyainbHoro npasa B. M. IIpoTtacoB 3a3Ha4mB, mo
«3arajbpHa TEOopis MpaBa B il CydacHOMY CTaHi iHIU(QEpPEHTHA 0 Pi3HUIN MK
MaTepialbHUM 1 TPOLECYallbHAM IPABOM MPH OIUHII TPABOBUX SBHII i
OUTBIIOID MIpOI0 i MOXKHA BBAaXKATH «TCOPIEI0 MATEPiabHOTO IpaBay
[11, c. 18]. [pote, A. O. [laBnymurHa CIyIIHO 3ayBa)KWwia, 10 B pamKax
o0roBoproBaHoi Teopii He OyJ0 HAJISKHMM YHHOM BpPaxOBaHO CaMo-
CTiIiHY 3MICTOBHY I[IHHICTh HOPM IPOLIECYaIbHOTO IMpaBa, TOMY IIO0 aBTOPH
HAIoJIATalM, W0 MPOLECyallbHi HOPMH € MOXIJHAMHU BiJl MaTepiaibHUX
[9, c. 31]. ani BuHMKIAa KOHIEMIIist cymoBoro mpasa (1980 p.), sika mana 6
00’eTHaTH KPUMIHANBHUIN 1 LMBUIBHUIA NpOLECH, a Mi3Hille W CyAoycTpiil.
Aute, sIK TOKa3aJia NpaKkTHUKa PO3BUTKY rajly3eBHX HayK, — IbOTO HE BinOyJocCs,
Ta ¥ He Momio BinOytHcs. Xoua, HaNpHKIad, — CyAOBa cHUcTeMa i CyJo-
YMHCTBO SIK KpaiH 3araJlbHOrO IpaBa, TaK 1 JiepikaB, MpaBOCHUCTEMa SKHX
BIJIHOCUTBCSl 10 KOHTHHEHTAJIBHOI MPaBoBOi CiM’i, OyIyIOThCSI Ha pO3yMiHHI
BHCOKOTO CTYIICHIO CIUIBHOCTI CY/[OBHX IIPOLIEAYP, OCHOBOIO SIKUX €
000B’3k0BHI HaOlp NPUHIMINB 1 HOPM, SKi 3a0e3NedyroTh KOHKPETHE
MOJIOKEHH ocoOu B mporeci. KpiM 1pboro, B KOHCTHTYIISIX OUIBIIOCTI
3aXiTHUX JepkaB, 3arajbHi NPHWHIWIN 1 [paBWia 3AIHCHEHHS IIPaBo-
Cyais BU3HA4YEHI IO BiJHOIIEHHIO N0 MPABOCYIMAS B ILIOMY, HE3AJICKHO
BiZl KOHKpPETHOI IIpoIecyanbHoi (OopMH, OCOOIMBOCTI SIKOi BHpPaKeHi B pi3-
HUX TIporiecyaibHuX Komekcax [9, c¢. 38—40]. Omxke B Iiif 9acTWHI HAIIOTO
146
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JOCTI/DKEHHSI MU MOKEMO 3pPOOWTH BHCHOBOK NP0 T€, W0 1) NPUHIUNN
MPOIIeCY ICTOPUYHO BHUIUTMIINCS 13 MPUHIOWMIIB MaTepiallbHOTO IIpaBa;
2) MPUHIAITY TPOLIeCY B OLIBIIINA CBOTH YaCTHHI € CIIUTBHUMH U BCiX BUJIB
Tporiecy; 3) NPUHINIHA KOHKPETHOTO BHAY CYIOBOTO IPOIECY, B TOMY YHCII
aJIMiHICTPAaTHBHOTO CYIOYHHCTBA BiIOOPa)KaIOTh HOTO 3MICTOBHY €JHICTb.

Csoro 4acy P. J/IBopkiH HaroJomryBaB, o Cy0 €KTH IpaBa MarOTh OpaTi
TIPUHIIAI 10 YBard Tam, [I¢ BiH JOPEYHMH. a TAKOX, IO BiH Opi€HTYBaTHME iX
y TOMy 4M IHIIOMY HampsiMKy [6, c. 50-52]. I came B mporeci cynoBoro
NpaBo3acToCyBaHHs, Ha JAyMKy B. B. €piioBa, npuHuunu mnpasa, sk OUIbII
3arajibHa KaTeropis, IHTErPYIOThCS Yy BHIVIAAl OOOB’S3KOBUX IPUHIIMIIIB
cynmouuHctBa [7, c. 159-160]. [lpuHIMnM CynOoYMHCTBA € TAKUMH, IO
KOHKPETH3YIOTh IPHHIMIIN MpaBa 3HAXOMAATb CBOE BHUPAKEHHS B OLIBII
KOHKPETHUX HOpMaX, 3a0e3NeUyroul MPaBOBHH XapakKTep CYAOBOI MPAKTHUKH.
B cBoo wepry, NMpHHIMIIM CYIOYMHCTBA YTBOPIOIOTH CBOIO CHCTEMY, €
OIIUH TIPHHIIAIT TaKOX BHBOIUTHCS 31 3MicTy iHImoro [12, c. 6-8], 3ayBaxye
O. C. Cipopkin. Sk 6auynMo, TPHHIIUNA TIPaBa i MPHHIMIN aAMIHICTPaTHB-
HOTO CY[IOYMHCTBA MOEJHAHI MK CO000, 1 MalOTh PO3YMITHCS SK CHCTEMa
MPaBOBUX HOPM HAaHOLIBII 3aralbHOTO XapakTepy, IO BOJOIIIOTH BHCOKHM
piBHeM abcTpakiii, BiZOOpa)katoTh TaKi CYTHICHI BIIACTUBOCTI TIpaBa sIK
cB000a, (hopMasibHa PIBHICTS 1 CIIPaBETUBICTS.

Ha npunnmnax npasa GopMyeThesi TMHAMIKa 1 JIis IpaBa, 10 J103BOJISIE, 32
TBep/pKeHHAM M. 1. BaiiTiHa, BU3HAUUTH NPaBOBY MPHPOAY IHOTO MpaBa, 5K
JIEMOKPATUYHOTrO0 4M ToTajitapHoro [2, c. 148]. IloeananHs B oxHii 1 Til
caMiif CHCTeMi HOPM SIK CTATHYHHUX TaK 1 TUHAMIYHUX MPHHIUITB JTOCITIKY-
BaB ['. Kenb3en. Buennii 3ayBaxkuB, 1110 1HOAI 3acajHU4Ya HOpPMa 3a JIMHA-
MIYHMM TPHHIMIIOM 3a1IPOB/KY€ JIHIIE OJMH HOPMOBCTAHOBYMIT aBTOPUTET,
aJie Jaji 1 HOpMa 91 BCTAHOBJICHHWH HEIO aBTOPUTET «3alpOBAKY€E HE JIHIIIE
TakKi HOPMH, B SKUX JCJICTYIOThCS 1HIITI HOPMOBCTAHOBYI aBTOPUTETH, a i Taxi,
SIKIMU PETJIAMEHTYETHCS IIEBHA MTOBEIiHKA i IIOPSAKOBAaHUX HOPMi Cy0’ €KTIB
1 3 SIKMX — HIOW YaCTKOBE 13 3arajlbHOrO — MOXXHA BUBOJUTH LIJISIXOM JIOTi9HOT
ormeparii moganpm Hopmm» [8, ¢. 219].

JificHO, cydacHMH PO3BHTOK CYCIHUIBCTBA JIUKTYE NpAaBUIA, 33 SKUMHU
MIPUHIIAIN TIpaBa 3MYIIeHI IUHAMIYHO PO3BUBATHUCS Ta PO3KPUBATHCS 3 PI3HUX
cropin. Lle siBuIe MOXHA TOSICHUTH TJIOOANi3aIli€el0 Ta BIUTUBOM 1 B3aEMO-
MPOHUKHEHHSIM PI3HUX I[PABOBUX CHCTEM, SIK, HAMpPHKJIai, BIUIMB MpaK-
tuku pimens €CIIJI Ha mpaBo Ta cymiBHMITBO B YkpaiHi. Ha aunamiu-
HUHM PO3BHTOK NPHUHIMIIB IpaBa i mporecy (CyZOYMHCTBA) 3BEPHYNIN YBary
I. M. BanakapeBa, 1. B. Boiiko Ta O. O. MapueHko, sKi BiI3HAYIIIH,
mo €CII mocriiiHO 30aradye MPUHIMIT BEPXOBEHCTBA MIPaBa HOBUM 3MiCTOM,
PO3KPUBAIOYH Y CBOIX pIIIEHHSX HOTO CYTHICTB uepe3 (opMyIIIoBaHHS BHUMOT,
SIKI BIH BUBOJUTS 13 mpuHnmiy [1, c. 32]. /lo eneMeHTIB BEpXOBEHCTBa NpaBa
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Hapasi BIHOCATbH: 1) 3aKOHHICTH, BKJIFOYHO 3 IPO30PHM, ITiI3BITHUM 1 JIeMO-
KPaTUYHUM TIPOIIECOM MPUHHSTTS HOPMATHBHO-TIPABOBHX aKTiB; 2) IPABOBY
BU3HAYCHICTH; 3) 3a00pOHY MOBUIBHOCTI y TPHUHHATTI pimeHs abo 3aXuCT
MIPOTH CBaBULIS CyO €KTIB BIAIHUX MIOBHOBAKEHB; 4) 3a0e3MeUeHHs TOCTYITY
IO TPaBOCYIs, IO 3AIHCHIOETHCS HAICKHIM Ta OE3CTOPOHHIM CYIOM,
BKITFOYHO 3 MOXIIMBICTIO OCKap»XHTH B CyIi Oyab-gKi aaMiHICTpaTHBHI aKTH;
5) moBary 10 TpaB JIIOAWHK; 6) HETUCKPUMIHAIIO Ta PIBHICTH Iepe]] 3aKOHOM
[4, c. 177-181]. Bkazanuii npukiaj i € sICKpaBUM MiJICYMKOM Hamlol Te3H,
IO NMPUHLMUIN € AWHAMIYHUMH, TaK SIK PO3BUBAIOTHCS, BJOCKOHAIIOIOTHCS,
HaNOBHIOIOTHCS HOBHM 3MICTOM IIUIIXOM BHOKPEMJICHHSI HOTO €JIEMEHTIB.
Orxe, TPUHIMIM aJAMIHICTPATHBHOTO CYJIOYMHCTBA CJiJ| PO3MJISIATH SIK
CaMOCTilHi, 3MICTOBHO-IIIHHI JIMHAMIYHI HOPMATHBHI TPHIIMCH, CIIPSIMOBaHI
Ha SIKICHY OpraHi3amilo Ta CIpaBeIJIMBe 3IHCHEHHS MPaBOCYyUIs B CIpaBax
aJIMiHICTPATUBHOI FIOPUCIUKIIII.

B wmoHorpadiyHOMY OOCHIIPKEHHI OCHOBOIOJIOXKHHX TIPHHIIB IpaBa
C. II. TlorpebHsk 3BepTae yBary Ha Makpo(yHKIIIi mpaBa, sSKi JOCIiIKyBaB
€. DBypnaii. 3okpema, «MakpopYHKIEIO TIpaBa SK CYCILIBHOTO pery-
JIATOpa OXOIUTIOETHCS Iijla HW3KAa HOro OLIBIN KOHKPETHHX (YHKIIH, 0
3[IACHIOIOTHCS] KOMIUICKCHO, OJTHOYacHO Ta BHACIIJOK IIbOTO OPTaHi30BYIOTh
i cTabinmizyroTs cycminbeTBo [10, ¢. 6-7].

3a moxiOHOIO JIOTIKOI, MM MOXEMO BHIUIMTH W MakpodyHKUii ammi-
HICTPaTUBHOTO CYIOYMHCTBA, SIKE MEPIIOYEProBO IMOKIMKAHO 32 JIONOMOIO0
CYJOBHX OpraHiB 3aXWUCTUTH IIpaBa, CBOOOAM Ta iHTepecH (I3UIHUX
0ci0, mpaBa Ta IHTEPECH IOPUAMYHUX OCI0 Bif CBaBULIL 3 OOKY CyO’ €KTiB
BJIQJIHUX TIOBHOB2)KEHb, B LIMPOKOMY TJIyMadeHHI LBOro TEpMiHy, HaJa-
Horo B .7 4. 1 cT. 4 Komekcy aaMiHICTpaTHBHOTO CyJOYHHCTBA YKpaiHH
(mami — KAC Yxpainn).

OyHKIIA «CcomianpHOi cTabimizamii» B aJMIHICTPAaTHBHOMY CYIOYHHCTBI
Oyzie BTUTIOBATHCS B COIIaJIbHOMY 3aXHCTIi PI3HUX BEPCTB HAaCEICHHS Yy cdepi
MyOJIIYHO-TIPABOBUX BIJHOCHH BiJ TOpYIIeHb 3 OOKYy Cy0’€KiB BIIAJIHUX
moBHOBaxkeHb (4.2 cT. 5 KAC VYkpainn).

BinHoBmoBanbHa (koMmreHcalliiHa) Gynkuis, Ha gymxy T. O. T'onosigoBof,
MoJIsIra€ 'y BiJHOBJICHHI HE3aKOHHO IOPYIIEHMX IIPaB Ta MaWHOBUX Ouar
norepmiyioi ocobu. Ile muTanHs mocmimkyBaiock y mpamsax [I. M. baxpaxa,
M. SI. MacaennikoBa i O. I. Mukonenka, siKi 3iWIUTACS B TyMIIi, IO BiJHO-
BIIOBaJIbHA (KOMITEHcaIliiiHa) (yHKIS NpuTamMaHHa W aaMiHICTPaTUBHIN
BIZITOBITAJIFHOCTI, X04a B MEHIIIOMY CTYIIEHI HIXK IIe BiIOYBa€TbCsA B MeXax
IUBUIFHO-TIPABOBOT BiMOBIAANEHOCTI [S5]. BigHOBIIIOBAIEHO-KOMIICHC ALl ITHA
¢GyHKIis OULTHIIOI0 MIpOI0 TOB’S3aHa 13 IOPHIMYHOIO BiIIOBIJAIBHICTIO
1 B TOBHIH Mipi CTOCYETBCSI AJMIHICTPAaTMBHOTO CYAOYHMHCTBA, TaK SK
B nopsiiky KAC Ykpaiau po3risiialoThest aiMiHICTPaTHUBHI CIIPABH 3 IPHBOJLY
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pileHsb, i 4u Oe3misuIbHOCTI Cy0’€KTIB BJIaJHUX MOBHOBAXXEHb y CIIPaBax
PO TPHUTATHEHHS 1O aAMIHICTpaTHBHOI BimnoBimambHOCTI (cT. 286
KAC VYkpainn).

OyHKIig 3ac00y comiaNkHOI BiAIUIATH TIIyMadnuThes €. bimo3popoBuM sk
KapaJibHa, ITpadHa, NeHATIbHA, SKa YUHUTH BIUIUB SIK aKT BiJIUIATH JEP’KaBU
II0/I0 TIPABOMOPYIIHIKA, a TaKOXK BHCTYHA€e K 3aci0, 1o 3amobirae HOBHM
npaBoropymeHEsM [3, ¢. 50-54]. B anMmiHiCTpaTHBHOMY CYIOYMHCTBI IIe
KaTeropii aAMiHICTpaTHBHHX CIIPaB 100 3aTPUMaHHs 1HO3eMILiB abo ocib Oe3
rpomazsgHcTBa (cT. 289 KAC VYkpainu), npiMycOBOrO BHIBOPEHHS 1HO3EM-
miB abo ocid 0e3 rpomajsHCTBA 3a MeXi Teputopii Ykpainu (cT. 288
KAC VYkpainu), HakJaJeHHsS apeliTy Ha akTHBH, IO TOB’si3aHi 3 (hiHaHCY-
BaHHSIM TEPOPHU3MY Ta CTOCYIOTHCS (DIHAHCOBHUX OIepalliif, 3ylMMHEHUX BiJIIO-
BIZIHO /O pilleHHs, NpPUIHATOrO Ha mifcraBi pesoirouiii Pamu Besnexkn
OOH, 3HATTS apemTy 3 TaKUX aKTUBIB Ta HAJAHHS JOCTYITy IO HUX (CT. 284
KAC VYkpainn).

Takum uwmHOM, QYHKOII TpaBa W aAMIHICTPaTHBHOTO CYIOYHHCTBA
3a0€e31euyI0Th aBTOPHUTET IPaBa MIIIXOM CIIPUIHATTS HOTO SIK CIIPaBEJIMBOTO
Ta KOPHCHOTO pEryisiTopa, a 3a JOMOMOTOI0 JEpXKaBHOTO MPUMYCY
3a0e3rmeuyeThes MiATPUMaHHI 000B SI3KOBOCTI MpaBa IS BCiX.
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MNPOLHECYAJIBHE O®OPMJIEHHSA
ETAITY NIAT'OTOBKU A0 PO3IJISIAY CIIPABH
PO AIMIHICTPATUBHE ITPABOIIOPYIIIEHHS:
HAIIPAMMU 3AKOHOJABYOI'O BPEI'YJIIOBAHHA

Pomanenko 1. B.

Kanouoam 10puouyHUx Hayx,
doyenm Kaghedpu 3a2anbHONPABOBUX OUCYUNIIIH
Hayionanvuoi axademii Cnysicou 6esnexu Yrpainu

IIporoniox M. C.

Kypcanm
Hayionanvuoi axademii Cnysicou 6esnexu Yrpainu
m. Kuis, Yxpaina

3nilicHIOIYN TIpaBOCY /IS, CylI KEPYIOThCS BEPXOBEHCTBOM TpaBa. [Ipm
IIFOMY IX METOI0 € CBO€YacHe, BceOiuHe, MOBHE i 00’€KTHUBHE 3’SICyBaHHA
00CTaBMH KOXKHOI CIpaBW, BUPIIIEHHS i B TOYHIH BiIITOBITHOCTI 3 3aKOHOM,
3a0e3reveHHs BUKOHAHHS BUHECEHO! TOCTaHOBH, a TAKOX BHSBJIICHHS NPHIUH
Ta yYMOB, IO CIPHSAIOTh BYMHEHHIO aJMIHICTPaTHBHUX IIPABOIIOPYIICHB,
3aro0iraHHs MPaBOMOPYIIEHHIM, BUXOBAaHHSA TPOMAISH Yy IycCi TOJAep)KaHHS
3aKOHIB, 3MIl[HEHHSI 3aKOHHOCTI [1, cT. 245].

Etan miarotoBky cripaBu 0 pO3IVISAly YACTO BU3HAYAETHCS SIK HEBi €MHA
CKJIQIOBA CTajil po3MIsy W BHHECEHHs IOCTaHOBM 1O crpasi. OCHOBHI
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