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Problem statement. Ethical and legal requirements when concluding an agreement on legal aid assistance by a lawyer is a
relevant area of research in legal science, which is of great methodological importance in the practice of the lawyer. The
purpose of the article is to formulate a definition of the concept of "ethical and legal requirements when concluding an
agreement on the provision of professional legal assistance by a lawyer" and to substantiate proposals for improvement of
the current legislation of Ukraine and the Rules of Attorneys' Ethics. The methods used are: dialectical — for research TION
process in the development of the problem of moral evaluation of the case when concluding a contract for legal aid by a
lawyer; hermeneutic, which ensured the establishment of the limits of the interpretation of the concept; analysis — allowed to
highlight the state of the scientific problem; formal-logical, statistical and documentary analysis — for the analysis of the con-
tent of legislation and other normative legal acts. Results. The origins of the ethical problem of moral evaluation of the case
when taking a warrant by a lawyer are investigated, the issues of ethics of a lawyer's warrant for a non-prospective case are
discussed, and the relation between the principle of integrity and attorney's fees in the context of the ethics of contracting;
the existence of a moral aspect in the provision of legal assistance by a lawyer on the request of the Center for Secondary
Legal Aid; Amendments to the Laws of Ukraine "On Advocacy and legal activity", "On Free Legal Aid" and the Rules of At-
torney Ethics have been proposed. Conclusions. Proved that the universal Ethical criteria in the choice of cases a lawyer
have not been formed. The "ethical and legal requirements for the conclusion of a contract for the provision of professional
legal assistance by a lawyer" should mean "the set of legal and moral rules that are brought to the lawyer's activity at the
stage of acquaintance with the case (legal situation) of the principal, governing the assessment of requirements and circum-
stances, which facilitate or impede the conclusion or refusal of a contract for the provision of professional legal assistance,
and at the same time act as a guarantee of respect for the legitimate interests of the persons seeking this assistance, who
have sought this assistance and the guarantee of the provision of qualified professional legal assistance by the lawyers. "It
is proposed to supplement the Law of Ethics with the new principle of "caution (caution)"of the lawyer in the choice of the
case at the stage of deciding on the conclusion of the legal aid agreement.
Key words: lawyer; ethics; case selection; the contract for legal aid attorney

Problem statement

The legal aid agreement is the legal basis for
the lawyer-client relationship. The behavior of a
lawyer when concluding an agreement on the pro-
vision of qualified legal assistance in Ukraine is
regulated by: the Law of Ukraine "On Advocacy
and Advocacy", the Law of Ukraine "On Free Legal
Aid", the Civil Code of Ukraine, procedural law of
Ukraine and others. But in ethics law and set a UT
only general methodological guidance of business
through that advocate among emerging and devel-
oping ethics that provides answers to purely moral
issues daily professional activities attorney. Do-

mestic and foreign codes of ethics and law of legal
activity will regulate the main ethical aspects of le-
gal aid provided by a lawyer, including when con-
cluding an agreement on the provision of legal aid
by a lawyer.

Acceptance of the order to conduct the case
N.M. Bakayanova not consider the most difficult
stage in relations between the lawyer with the cli-
ent and separates the following components of this
process: confirmation consent of the client, under-
standing the volume of employment, respect for the
principle s professionalism and corporatism, and, in
some cases, restrictions and prohibitions [1,
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p.163]. Academic notes that the main purpose of
advocacy is to protect the rights of the client and
considers it a contribution of the lawyer to the
achievement of the public good, his performance of
tasks assigned to the bar by the Constitution (Art.9
of the Basic Law). S.0. Dekhanov noted on the
generally accepted thesis, "that legal protection as
a function — is inherent primarily in the institution of
the state (the duty of the state to guarantee the
protection of rights and freedoms), but private rela-
tions are so diverse and financial resources are
limited that the state is partially transfers this func-
tion to the bar" [2, p.24]. This is a public duty to the
state of the Bar and obviously that at this stage
there are many ethical issues that must be ad-
dressed as they arise and which include: the be-
havior in conflict of interest; interest as a result of a
case that is not related to a conflict of interest; re-
fusal to accept a power of attorney, etc.

The subject of scientific intelligence T.B. Vilchyk
was research of the lawyer's civil liability to the cli-
ent in which the analysis of practices of qualifica-
tion and disciplinary commissions of advocacy Ac-
ademic been allocated following the ethical aspects
of the conclusion and implementation of the
agreement on legal aid lawyer as receiving fees
without legal services or their provision in full or for
improper quality of the latter; admission of conflicts
of interest by lawyers, failure of lawyers to perform
their professional duties (non-appearance at court
hearings, submission of knowingly false and falsi-
fied documents, delay of the case, pressure on
witnesses, etc.) [3, p.32]. In these cases, the pri-
vate obligations of the bar to each client are mani-
fested, for non-fulfilment of which there is a civil
and disciplinary liability of the lawyer, including for
violation of the Rules of Ethics of Lawyers.

Identified ethical violations are usually explained
as deliberate, deliberate actions: an unethical law-
yer was greedy and wanted more clients, profits, or
fame; the lawyer deliberately decided that the re-
sult justified the means; or willfully advocate be-
haved as an "intruder" — notes the professor of law
O'Hradi Katherine Gage (2015). But the focus on
behavioral ethics allows us to contemplate situa-
tional and psychological influences that lead to un-
intentional unethical behavior, that is, behavior that
a person does not perceive as unethical when par-
ticipating in it but if viewed later he may suddenly
find it inconsistent with his values. As for the specif-
ically narrower field of ethical decision-making
scholars have described and discussed a four-step
framework for considering ethical decision-making:
(1) understanding the ethical issue, (2) justifying
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and reaching a decision on the issue, (3) feeling
motivating emotions, and (4) conduct in accord-
ance with this intention [4, p.674—-676].

In both civil and common law, lawyers consider
themselves defenders of their clients' rights. Still,
noted Michael G. Karnavas (2016), in different sys-
tems attorneys can have extremely different ideas
about its role in interpreting the ethical principles
that they must follow fulfilling commitments to the
customers. As an example, cites two cases: 1)
Practice French lawyer Edgar Demandzha (1894)
that before deciding whether to take the case to
support, studies the essence and provides its ser-
vices only because a person he trusts and who
need help; 2) practice English lawyer Thomas Er-
skine (1792), which adopted the mandate to pro-
tect the famous pamphleteer and agitator Thomas
Paine, accused of treason after the publication of
the second part "human rights" and defended it
despite the external pressure (from the Crown).
Common law attorneys defend the interests of their
clients with the utmost zeal permitted by law, and
are not morally responsible either for the goals
pursued by their client or for the means to achieve
those goals, if both are lawful. The key difference is
obvious. A French lawyer may not accept, reject or
withdraw a case in which he does not believe in-
cluding for his own ethical reasons and notifies the
client in a timely manner. On the contrary a general
legal systems such revocation may be considered
unethical given the duty lawyer about loyalty and
commitment to customer Peninsula [5, p.9].

Law professor Paul R. Tremblay (2018) wrote in
the article "At your service: lawyers' rights to assist
clients in illegal behavior": "It seems that profes-
sional standards governing the behavior of lawyers
give almost unhindered permission to lawyers to
assist its customers in certain forms of violations of
the law" [6, p.254], however, based on three
startup stories, the author demonstrates why, ac-
cording to current laws and regulations, many cas-
es of illegal behavior of a lawyer are neither crimi-
nal nor fraudulent. Therefore, when deciding on
assistance in such cases, lawyers can only use
their own discretion when it will promote justice or
morality. And it is difficult to imagine a client who
challenges the choice of a lawyer, so as not to help
the client in illegal actions.

Thus, one of the ethical dilemmas faced by law-
yers around the world is the answer to the ques-
tion: how best to remain loyal to the client, using
every advantage in his favor maintaining confiden-
tiality while fulfilling the duty of honesty to himself,
society, court and state? However, the Law of
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Ukraine "On Advocacy and Advocacy" and the
Rules of Advocate Ethics do not contain ready-
made truths for all cases of a lawyer's practice. The
above review of the papers suggests that their au-
thors explore issues other than this publication,
while understanding the effect of behavioral legal
ethics and legal decision-making principles can
have a profound impact on the professional devel-
opment of any lawyer. Thus, the ethics of conclud-
ing a contract for the provision of legal assistance
by a lawyer requires a more in-depth analysis of
the ethical problem of moral evaluation of the case
when accepting a power of attorney; comparing the
opinions of scholars and practitioners on certain
aspects of modern legislative and corporate regula-
tion of this issue in order to identify, assess and
prevent obvious risks in the professional activities
of a lawyer, which is the purpose of this article. The
novelty of the work lies in the attempt to form a def-
inition of "ethical and legal requirements for con-
cluding an agreement on the provision of profes-
sional legal assistance by a lawyer" and
substantiate proposals to improve the current legis-
lation of Ukraine and the Rules of Advocacy. The
objectives of the article are: to investigate whether
there are universal ethical criteria for choosing a
case by a lawyer; to highlight the debatable issues
of ethics of acceptance by a lawyer of a power of
attorney for a non-perspective case and the rela-
tionship between the principle of integrity and at-
torney's fees in the context of the ethics of conclud-
ing a contract for legal assistance; to find out the
existence of a moral aspect in the provision of legal
assistance by a lawyer on behalf of the Center for
Free Secondary Legal Aid.

The origins of the ethical problem of
concluding an agreement on the provision of
legal assistance by a lawyer

Many peoples are familiar with the negative atti-
tude of society to the institution of the bar as a
whole, and skeptical attitude to the practice of indi-
vidual lawyers. And not only in "real", in fact exist-
ing states. For example, in his ideal state — Plato
did not find a place for lawyers and preferred it if
everyone would defend them selves [7, p.79-89].
Thomas More expelled from Utopia lawyers be-
cause they are "intricately examine the case and
slippery interpret laws" [8]. In the Russian Empire,
in the period from Peter | to Nicholas | the authori-
ties were strongly opposed to the creation of a
Western — style bar [9, p.41], lawyers were called
bastards. Catherine Il did not recognize the legal
community at all [10], which is not surprising, since
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public dissatisfaction was due to the lack of educa-
tional and moral aspects in the activities of lawyers
of that time. As the G. Reznik, "the word "lawyer"
was dirty and was not used because it was thought
that the lawyers — the perpetrators of all the turmoil
all revolutions" [11].

Even in France, where the legal profession has
always enjoyed great freedom and traditions were
formed outstanding professional ethics — also
spoke negatively about lawyers. For example, the
famous French statesman Michel de Lopital
(1504/1507-1573) noted that most lawyers “have a
single goal — to multiply and perpetuate lawsuits
(claims) and never find cases unjust unless the
parties do not have sufficient funds for court costs"
[12, p.109]. If canceled advocacy corporation and
provides complete freedom advocates, the famous
French lawyer Jules Le-Burke' have described the
situation: "dishonest charlatans filled the vestibules
of the judiciary and shamelessly plucked their cus-
tomers. These vile bloodsuckers gather each day
contribution of citizens' [13, p.3].

In response to the negative attitude to the pro-
fession — lawyers had to develop ethical rules of
conduct which according to A.D. Boykov are reac-
tionary which explains the special importance of
ethics for lawyers [14, p.90] which not only regu-
lates moral side of advocacy but also affects the
formation of professional legal awareness of law-
yers. Lawyers needed to be trusted. A striking ex-
ample of this can be considered a professional jury
of the Bar in (1864—1917), Which is a 50-year his-
tory of its existence has managed to break the
negative stereotype attitudes to society and state
attorneys. The report for 1870 the St. Petersburg
council barristers said: the real task of advocacy is
to organize a community of experts which would
operate in different types of justice enjoyed only by
lawful and fair means and not defending the obvi-
ously immoral desires [15]. Thus, for the first time
we are faced with the practical efforts of the legal
community to deal with the issue of protecting the
obviously immoral desires of clients. Does a lawyer
have the right to take action if the client's obvious
intentions to seize property or funds are illegal or
dishonest including through a court order? And not
without the help of a lawyer? Does a lawyer have
the right to defend a murderer by knowing for sure
that his client has committed a crime? These and
other similar questions asked myself lawyers of
different countries for centuries, because the ques-
tion of the lawyer's choice of the case — known
since Roman times, when the attorney was legally
obliged to protect the only true and fair demands of
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its principals. If the lawyer open shaft be shame
requirements after making the case — the then law
provided duty counsel refuse to conduct business.
The famous historian of the Bar I.V. Hesse called
the issue Achilles heel of legal ethics [16].

It is believed that the ethical problem in accept-
ing a power of attorney was formed as a problem
of moral and ethical assessment of civil rather than
criminal cases. Civil proceedings are designed to
administer justice in a broad area of legal relations
(civil, land, labor, etc.). But first of all it is property
disputes between citizens. The legality of the es-
tablishment, acquisition or loss of the right to prop-
erty is the subject of disputes, which are resolved
in civil proceedings. In criminal cases, the lawyer
begins his work after the commission of a criminal
offense by the client, and his task in the criminal
process or to justify or facilitate the participation of
the client.

What should a lawyer do if he is aware of his
client's dishonest intentions in illegal and unjustified
seizure of property? Will the lawyer himself be
honest in such a situation? On the one hand - the
principle of legality in the practice of law, and on
the other — the priority of the client's; ethical legal
and corporate principles! The first, of course, are
enshrined in the Constitution and laws and define
the obligation to strictly adhere to ethical norms in
the field of professional activity of a lawyer. And the
second group of principles is contained in a set of
mandatory rules of professional conduct — the
Rules of Advocacy. Usually every law or regula-
tions for its implementation is a long period of for-
mation from its inception to consolidation of regula-
tory or corporate act.

When did the ethical dilemma of concluding a
contract for the provision of legal aid, or accepting
a power of attorney? No one knows for sure. But
the peak of his specific problem reached in 1877 in
the famous case concerning disciplinary barrister
O.1. Lokhvytsky.

The disciplinary proceedings were preceded by
the following events: lawyer Lokhvytsky was of-
fered to accept and conduct the case of a lawyer
named Elkin, who cared for a widow named Po-
pov. Playing the role of her fiancé, he persuaded
the latter to give money in the amount of 15 thou-
sand rubles to deposit them as collateral for the
position of notary, as well as to rewrite the house in
his name for a cashless bargain. When Elkin
achieved the desired, he put the widow on the
threshold, and did not return the borrowed money.
These circumstances became the subject of crimi-
nal proceedings against Elkin, whose attorney
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Lokhvytsky did not become cunning in court and
acknowledged the undoubted immorality of his cli-
ent's actions. But for another reason: that Elkin did
not take Popov as his wife, and the marriage was
obviously unequal over the years. In such circum-
stances, the legality of other, civil relations between
Elkin and Popova, the lawyer did not doubt.
Through the efforts of Lokhvytsky's lawyer, the
accused Elkin was not only acquitted but also de-
nied to the widow in three other cases, as the satis-
faction of civil lawsuits arising from criminal legal
relations was allowed only with a conviction.
According to the statement of the jury attorney
Ordynsky who represented the interests of the
widow, disciplinary proceedings were initiated
against Lokhvytsky who was accused of conduct-
ing such a case the immorality and shame of which
he was aware in advance [17]. The disciplinary
proceedings lasted more than a year and passed
three instances: in the Moscow Council of Jurors
[18], the Moscow Judicial Chamber [19] and the
Cassation Senate. As a result, the Government
Senate acquitted Lokhvytsky and restored the title
of lawyer and at the same time formulated a gen-
eral rule for accepting power of attorney: a lawyer
cannot be required to investigate the moral purity
of a case. Since in this disciplinary case Lokhvyt-
sky was accused of accepting knowingly immoral
claims and conducting the case in a civil court, not
a criminal one, the Senate motivated its decision
as follows: "The civil court does not seek absolute
justice”. The court's responsibilities include review-
ing the disputed right in the manner prescribed by
law on the basis of the evidence provided by the
parties, and resolving the case on the basis of the
laws protecting the disputed right. If therefore the
morality of civil law is less strict than the morality of
the individual if this latter morality is not required of
the party seeking justice then the lawyer as a rep-
resentative of the profession by virtue of which he
is a mediator between the party and the court in a
dispute over law cannot be considered in its activi-
ties in terms of the requirements of individual mo-
rality. The lawyer's intelligence cannot be attributed
to the investigation of the moral purity of the case
and therefore his acceptance of the civil case to his
right... At the same time one cannot ignore the fact
that the criterion of individual morality is too elusive
and is understood by everyone in their own way; to
allow a juror to evade the protection of rights which
he considers to have been obtained by dishonest
means would leave a large number of rights based
on the law unprotected and make it difficult for the
parties to access justice, as civil proceedings re-
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quire knowledge and experience which are not al-
ways possessed by the parties ... The possibility of
prosecuting a lawyer for accepting a power of at-
torney for the right acquired by immoral means
could turn the supervision of the activities of jurors
into an arena of retribution; the losing party ...
would be able to prosecute the defender of the
rights of the winning party, attributing to him his
failure and the success of the opponent ... One
knowledge of the dishonest way of acquiring the
right accepted for defense cannot serve as an un-
conditional basis for recognition activities of the
juror in such a case is not in accordance with his
rights and obligations under the law" [20, p.316—
318]. Thus the resolution of the Senate in 1879
formulated a general approach to the adoption of a
lawyer's power of attorney regardless of the cate-
gory of the case.

However in the legal literature opinions on such
an approach to the adoption of a lawyer's power of
attorney are divided. Researchers were unanimous
in favor of the possibility of accepting any instruc-
tions on protection in criminal cases. But with re-
gard to assignments for civil cases, the vast majori-
ty considered it necessary to conduct a preliminary
moral and ethical assessment of assignments. An-
other part of the researchers generally spoke out
against the burden of lawyers with ethical require-
ments when accepting a power of attorney.

In 1884 Lokhvytsky died and with this event in
the legal community, the dispute over the morality
of the above case resumed. Gr. Dzhanshiev pub-
lishes "Doing Wrong Cases (or Etude on Lawyer
Ethics)", where he notes: the criterion for assessing
the behavior of a lawyer should be not external le-
gality but internal truth" all actions of attorneys
should reflect not only legality but also complete
justice". Only there will the bar flourish as a social
institution governed by the rule: non omne quod
licet honestum est. (Not everything that is allowed
is honest). Efforts to ensure that external legality
does not cover up internal untruths in court, that a
decent form does not cover up disgusting content,
is a difficult but worthy task set by the ideals of le-
gal ethics [21 p.VIII]. Summing up, Gr. Dzhanshiev
wrote: civil laws by their nature have been and will
always be more or less formal. All sorts of formali-
ties established by laws with the best of intentions,
sometimes turn into tools of unscrupulous fraudu-
lent antics. Civil courts sensing deception, cannot
always come to the aid of the deceived party. For
him the highest standard of law: dura lex, sed lex!
The lawyer is in a completely different position. Of-
ten he has the opportunity to familiarize with the
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intimate side of things which are hidden from the
court. That is why the public has the right to de-
mand from the lawyer that he if possible warn of
those sad clashes of law and justice which were
mentioned. If a lawyer is able to provide justice
with such a service available to him alone he must
provide it" [13, p.17].

In response lawyer D. Nevyadomsky publishes
his study "Eternal Issues of Advocacy "in which he
considers the issue of" choice of case" by a lawyer:
Does a lawyer have the right to conduct all kinds of
cases without trial, even if he is obviously wrong,
still choose things? If the latter, then what principle
should underlie such a choice? [17, p.7]. In the
context of the question and to confirm his position,
the author cites the views of foreign authors.

For example englishman |.Bentham managers
consider that in the legal profession to distinguish
between a person and his professional role like an
actor in the theater whom no one will condemn for
the role played by a villain or a thief. And the duo
should not worry about the problem of morality or
non-morality of his client because any moral trend
can ruin rather than help the cause. All profession-
al efforts of a lawyer should be aimed at a single
goal — to achieve the celebration of the party he is
defending. The lawyer is obliged to use any inaccu-
racy or gap in the law every mistake of the oppo-
nent; it may where necessary to distort the facts to
lighten or darken the case despite the fact that will
be beneficial in the interest of his client. Thus the
lawyer's activity is sometimes directed to the
maintenance of the right and sometimes to its de-
struction: equally the lawyer makes an effort to re-
veal the truth and to prevent its disclosure. This is
and should be a lawyer due to the nature of his
profession [17, p.8-9]. Therefore society must
learn to distinguish the personal virtues of man
from those that must be inherent in him by virtue of
professional duties.

Next D. Nevyadomsky considers the question:
whether the French and the lawyer "choose" the
cases. From the article P. Arsen'yev and of the
French Bar and positions such celebrities as Shae
D'Este-Angers, Jules Favre, — followed by inter alia
that the judges subservience abuse pathetically
oratorical tricks attempts to idealize their customer
and so on. d. — all these qualities are inherent even
in the luminaries of the French bar. Gradually you
come to the conclusion that the best people in
France should be sought on the dock [17, p.11].

However D. Nevyadomsky notes there are oth-
er works by Dupont, Mollo, Duchenne, Picard,
which are devoted to legal ethics in which the pro-
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visions on the moral assessment of the case by a
lawyer are approximately the same: the lawyer
must first and foremost be honest; he accepts pro-
tection only in those cases which leave no doubt as
to the moral purity of the client's claims. Having
accepted the case the lawyer directs it in such a
way that there would be a triumph of justice: in this
respect he is independent he does not obey the
client's instructions. A lawyer should always re-
member that in court he is a servant of justice, the
chief assistant of the judge, whom he helps to find
out the truth. If you happened to be so, provided
opposed arguments or any circumstances engen-
dered would doubt the correctness lawyer accept-
ed the case, he must immediately abandon it and
express it in court. These rules, according to
Dupont, are equally binding in both civil and crimi-
nal cases. However, Duchamp and Picard consid-
ered these rules mandatory only in civil proceed-
ings [17, p.11]. Despite these lofty words, the
French school and failed to formulate any criteria
that would ma a guided lawyer when making as-
signments of doing business.

What is moral on this side of the Pyrenees, is
immoral on the other, — said Pascal [17, p.13] and
D. Nevyadomsky reminded about it because mo-
rality, justice, honesty — are beautiful things but too
subjective to serve as an infallible criterion in the
choice of case.

E. Vaskovsky insisted on the mandatory verifi-
cation of the legality and morality of the client's
claims in case of resolving the issue of accepting a
case for support on the basis of a contract, and
pointed out that advocacy in the form of counseling
does not always lead to accepting a court order. In
this case the lawyer "does not need to be interest-
ed in the moral rights of the client; he should only
answer a legal question explain the law say wheth-
er anything can be done in this case or not. But if
the client then offers him to take the process the
lawyer as a representative of society in court he
must above all make sure whether the client's case
deserves protection in terms of public good, ie
whether it is immoral" [21, p.306]. There are no
obstacles to dismissing a questionable civil case
even if the lawyer has previously provided advice
in favor of the client. First of all the lawyer should
assess the morality of the case, taking care of the
moral and ethical component of the profession.
And in this matter neither the Senate not society
not even the legal literature will help to clearly un-
derstand the simple concepts of what is legal but
not moral what is allowed or not allowed what law-
yer can conduct cases and how not ...
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The lawyer's duties include only providing legal
assistance and protecting the interests of one par-
ty, but not resolving the dispute. A lawyer can un-
derstand the laws in his own way create his own
priorities of norms, submit sufficient evidence for
his convictions with his own consent, and so on.
But a lawyer is not a judge! Forsyth William pointed
out that "it is the judge who must fully understand
the law... and if the guilty person sometimes es-
capes with impunity, the culprit is not a lawyer or a
defendant, but a judge who did not have the mind
to distinguish between right and wrong" [22, p.394].

Peter J. Henning (2006) in "Lawyers, Truth and
Honesty in Representing Clients" noted that litiga-
tion is a search for truth. Therefore a distinction
should be made between the purpose of the judici-
ary and the broader category of representation and
defense, which contains rules governing the way
lawyers represent clients. Professional standards
should establish minimum criteria for how lawyers
represent clients at work and with the judiciary and
others, including adversaries. Although these rules
should not threaten the judicial system they also
should not reflect the goals that this system is try-
ing to achieve" [23, p.209].

Thus scholars and practitioners have not
formed a unanimous understanding of the ethics of
concluding an agreement on the provision of legal
assistance by a lawyer. The researched works al-
low to allocate three directions of doctrines: 1) the
lawyer has no right to accept to support of immoral
civil cases under any conditions, but is free from a
moral assessment of criminal case; 2) the lawyer is
obliged to accept any civil and criminal case by
virtue of professional duty; 3) it does not matter
whether the case is immoral or not as the lawyer is
not a judge and therefore does not make any sig-
nificant legal decisions.

Ethics of refusal to conduct a legally
unpromising (unprovable) case as a
professional ethical duty of a lawyer

The filing of applications complaints and other
legal documents the acceptance of a lawyer's
power of attorney to conduct a civil case in court is
possible under the following conditions: that the
disputed legal interest is based on the law; to con-
firm the claims or objections of the citizen already
exists or evidence can be obtained that meet the
criteria of belonging, admissibility, sufficiency and
reliability; the legal perspective of the trial is favor-
able; the claims of the citizen and the means of its
substantiation and protection do not call into ques-
tion the sense of their moral perfection. "To dis-
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courage the client from a failed process — means to
provide him with a great service" [24, p.51], — said
F. Mollo.

Due to the absence of a lawyer's obligation to
deal with any proposed cases, as well as the right
of everyone to access to justice, in the implementa-
tion of which lawyers play an important role, the
European Court of Human Rights did not find a
violation of the right of access to justice. refused to
intervene on the grounds that the principal's com-
plaint left no chance of success, ie had no legal
basis (AW Webb v. the United Kingdom) [25].

In another case the European Court of Human
Rights noted that national laws should contain
rules and procedural mechanisms for reviewing
such decisions. In cases where the lawyer ap-
pointed by the defense attorney refused to file a
complaint to the Court of Cassation, considering
such an action hopeless, such a decision of the
lawyer must be made in writing to be able to verify
his arguments (Staroszczyk v. Poland, March 22,
2007) [26, pp.121-139]. In particular the refusal
should not be worded in such a way as to leave the
client in a state of uncertainty as to his legal basis.
If existing requirements regarding the written form
of failure in compiling and appeal, including its
causes — it could at least make possible an objec-
tive not a random post-assessment special
grounds for refusal counsel to prepare the appeal
in a particular case.

And although these two examples relate to the
lawyer's refusal to provide legal assistance to the
client to file an appeal and cassation appeal the
legal conclusions about the futility of the case can
be taken into account when deciding on the ac-
ceptance of a power of attorney.

The point of view of M.Y. Barshchevsky on the
admissibility of cases in the absence of sufficient
evidence provided that the lawyer explained to the
client all the possible risks but the client still de-
cides to try his luck. Such adventurism is permissi-
ble for the client but not for a professional lawyer
who by definition is a lawyer [27, p.72]. However it
is the lawyer's responsibility to explain the situation
to the client.

Therefore the means of achieving the purpose
of the power of attorney must be reasonable and
honest or as they were called by S.L. Aria, morally
flawless [28, p.49-51]. The ability to honestly, rea-
sonably and honestly defend the claims of the prin-
cipal must be correlated with the provisions of the
law and since the steps to the goal are made by
the lawyer in agreement with the principal he as a
lawyer can not be wrong in their legal meaning. It
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remains to add that if legally correct and legally
questionable cases can be accepted by a lawyer
for legal support then legally hopeless cases
should be immediately rejected by the lawyer at the
stage of resolving the issue of accepting the client's
power of attorney. It is proposed that paragraph 3
of Article 18 of the Rules of Advocacy be worded
as follows: "If in the presence of factual and legal
grounds for the execution of the power of attorney
for the lawyer there is a widespread unfavorable (in
terms of hypothetical result desired for the client)
practice of law the lawyer is obliged to notify the
client in writing with the substantiation of the
grounds for refusal to execute the client's order".

Ethics of the lawyer's contract integrity and fee

The fact that since ancient times lawyers did not
provide their services for free is confirmed histori-
cally but in ancient Rome by the Law of Zintius
from 204 BC payment for the help of lawyers was
considered a gift not a reward [29, p.198-239].

Dr. David Stros states that Cicero and Ulpian
regarded the knowledge of the law as the most
sacred thing which should not be calculated or re-
futed by money. However the same Cicero admit-
ted that he would prefer to choose his clients from
among the wealthier Roman citizens because they
could pay more. Lawyers seem to find themselves
between the noble idea of protecting the rights of
their clients and the hard and simple fact that
someone has to pay their bills [30].

According to S.N. Gavrilova professional lawyer
ethics arose from the issue of fees [29]. By the log-
ic of this statement the ethical problem of accepting
a power of attorney is also due to financial rea-
sons. After all by refusing to accept a power of at-
torney the lawyer loses the opportunity to receive a
fee. Therefore E.V. Vaskovsky makes an obvious
conclusion that "it is advantageous for a lawyer to
be dishonest" [21, pp.I-IlI].

Apparently such conclusions were not unfound-
ed. In his memoirs, V.I. Nemyrovych-Danchenko
mentioned a case in the practice of Lokhvytskyi's
lawyer, who when asked by a client: how can one
be thanked for being saved from a criminal case? —
replied: Ever since the Phoenicians invented bank-
notes there can be no question! [31].

Despite the anecdotal situation — the famous
lawyer Lokhvytsky was absolutely right. Both then
and, for example in the modern Law of Ukraine
"On Advocacy and Advocacy" the form of remu-
neration of a lawyer for the protection representa-
tion and provision of other types of legal assistance
to the client is a fee. The procedure for calculating
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the fee (fixed amount, hourly rate), the grounds for
changing the amount of the fee the procedure for
its payment the conditions of return etc. are deter-
mined in the contract for legal assistance (Article
30) [32].

Prominent Ukrainian lawyer J.L. Bronze rec-
ommends from the first meeting with the client,
finding out the essence of the problem and analyz-
ing their own workload, to determine the physical
and practical possibilities of the order. If the lawyer
decides to enter into a contract, the first issue to be
discussed with the client is the amount of the fee
and the procedure for its payment (the entire
amount of the fee once, monthly in certain amounts
or hourly, if you know how this hourly work is paid
and recorded). It is necessary to build the relations
with the client on the principles of mutual respect,
performance of the undertaken obligations, punc-
tuality of the appointed meetings [33, p.18—19].

If a lawyer refuses to accept a power of attor-
ney, it is the duty of the lawyer to explain in detail
and without delay the reasons for not accepting a
power of attorney.. For example in Germany and
Austria liability for breach of this obligation is pro-
vided for if the principal incurs damages or other-
wise damages him as a result of such delay. These
rules are set out in § 16 of the Professional Regu-
lations for Lawyers (BORA) [34] and the Austrian
General Civil Code (ABGB) [35].

Of course in the first stage of the case it is diffi-
cult for a lawyer to anticipate all the problems he
will face: refusal to obtain evidence delays in re-
sponding to lawyers' inquiries, failure to provide
case or criminal proceedings waiting for examina-
tion results, and so on. These are issues that re-
quire not only extra time but also costs. "When
choosing one of the possible solutions the lawyer
should advise the client the simplest and most
economical of them which will save the client from
having to resort to lengthy and complex legal pro-
cedures. From the point of view of the lawyer's fi-
nancial interest in receiving legal aid (fee) such
The approach can hardly be considered optimal
but due to the principle of priority of the client's in-
terests it is the only ethically acceptable one. The
lawyer's actions aimed at initiating and maintaining
the litigation in a legal dispute that could be re-
solved without compromising the client's interests
by amicable settlement, as well as intentional, pur-
poseful and unreasonable delay of the process,
committed to increase the amount of fees com-
pared to which the lawyer would receive in the
case of a speedy resolution of the case, should be
regarded as a gross violation of professional eth-

ISSN 1995-6134

ics" [36, p.121], — rightly notes A.M. Biryukova.

The issue of intentionally increasing the number
of unnecessary and inappropriate services in order
for a lawyer to receive a higher fee in our opinion is
part of the imperative of integrity. According to prof.
S.0. Ivanytsky the imperative of integrity is one of
the trends of recent years as evidenced by the
principle of integrity of judges prosecutors [37,
p.59] and others. Despite the validity of this remark
the scientist still considers the principle of integrity
of a lawyer only in a narrow sense by going
through the examination procedure similarly to
judges or prosecutors. First of all scholars see the
need to submit a declaration of income and ex-
penses, given the corruption component of the ac-
tivities of individual lawyers when they evade taxa-
tion taking money to circumvent the contract for
legal aid. In our opinion this issue is debatable. But
obviously is a need to broaden the understanding
of the principle of integrity counsel.

By virtue is meant a positive moral quality due
to the consciousness and will of man which is a
generalized stable characteristic of man, his way of
life, actions; quality that characterizes the willing-
ness and ability of the individual to consciously and
steadily focus in their activities and behavior on the
principles of goodness and justice [38, p.387]; as a
property in the sense of "virtuous", high moral puri-
ty, honesty. Virtuous — who lives honestly follows
all the rules of morality. Which is a manifestation of
honesty, morality [39, p.308].

That is first the integrity of a lawyer should be
understood first of all the inner trait of a person
when he acts in accordance with certain principles
and values without compromising in professional
activities or in private life. This means honest, con-
scientious, correct and dedicated professional duties.

Secondly it is reasonable to think that the fee is
a special type of salary paid to lawyers for their
work. And the right of lawyers, as subjects of pro-
fessional activity, to remuneration, cannot deter-
mine or even more so substitute the appointment
of the bar as a social institution, because neither
the current Law of Ukraine "On Advocacy and Ad-
vocacy" nor any previous legislation has ever de-
termined the purpose of the bar institute to make a
profit [40, p.166]. Becoming a participant in a risky
operation, only partially dependent on the profes-
sionalism of the lawyer and to a greater extent — on
other circumstances the lawyer in fact is involved in
business activities. While the subject of the contract
is the provision of professional legal assistance.

In accordance with Part 1 of Article 27 of the
Law of Ukraine "On Advocacy and Advocacy" [32],
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the contract for legal assistance is concluded in
writing which contains provisions on the payment
of fees for services provided by a lawyer. It follows
from Part 2 of Article 27 of this Law that in certain
situations the contract on payment of the fee may
be concluded orally. However there is no such
norm in the Rules of Advocate Ethics so Article 14
of these Rules needs to be supplemented by the
provision that "in certain situations, the fee agree-
ment may be concluded orally".

Lawyer ethics and free secondary legal aid

It is generally accepted that before accepting a
power of attorney the lawyer assesses the subject
and grounds of the claims of the person who ap-
plied to him for legal assistance. However when
appointed for protection or representation by the
Center for Free Secondary Legal Aid a lawyer is
not required to make a moral assessment of the
circumstances of the case.

For example in criminal cases counsel is ap-
pointed by the Center for Free Secondary Legal
Aid only to the suspect accused; the appointment
to the defense may be based only on the range of
entities specified by law which have the authority to
apply with the relevant requirement: investigator,
prosecutor or court; The participation of a defense
attorney is provided only with the consent of the
suspect or accused, except in cases of mandatory
participation of a defense counsel provided for by
the Criminal Procedure Code of Ukraine.

R.G. Melnychenko noted that "such a public
lawyer exercises his powers without a fee (be-
cause for their services, public lawyers are paid
from the state budget), and therefore highlighted
the following features of this activity: appear at any
time of the day and anywhere in the city; loyal to all
actions of the investigator; try to make all proce-
dural actions as soon as possible; may offer the
defendant to proceed to a special procedure of
criminal proceedings, which provides for the con-
sent of the accused to the accusation; sometimes
they never try to see the client, etc. [41] by them
called "pocket lawyers" and identifies risk groups,
which include lawyers, prepared with a high degree
of probability neglect professional independence. It
attorneys (for example, provide legal assistance by
appointment in order of art.49, 52, 53 of the Crimi-
nal Procedure Code of Ukraine); beginners who
feel the lack in clients; lawyers — former employees
of courts and law enforcement agencies.

Practically assessing the issues raised by R.G.
Melnichenko unfortunately we must agree with
such conclusions. A professional lawyer will never

ISSN 1995-6134

be exchanged for one-time assignments of the
Center for free secondary legal aid. Professional-
ism is not only the quality of the client's order but
also the inner experience and responsibility for the
task at all stages of its implementation. The means
of achieving the purpose of the power of attorney
must be reasonable and honest or as S.L. Aria
called them morally flawless [28, p.49-51]. The
ability to honestly, reasonably and honestly defend
the claims of the principal must be correlated with
the provisions of the law and since the steps to the
goal are made by the lawyer in agreement with the
principal he as a lawyer can not be wrong in their
legal meaning. Otherwise the interests of not only a
particular person in need of assistance may be af-
fected but also the prestige of the entire law firm
which has special responsibilities to society.

By providing services on behalf of the Center in
providing free secondary legal aid lawyer not may
abandon the provision of their services on the
grounds that the nature of the proposed business
seems to him questionable or behavior or beliefs
potential client ineligible for it regardless of point of
view and thoughts that it could be made regarding
the reputation guilt or innocence of the client.
Based on this when being appointed for defense or
representation by the Center for Free Secondary
Legal Aid a lawyer is not required to make a moral
assessment of the circumstances of the case. The
Law of Ukraine "On Advocacy and Advocacy" only
provides that a lawyer may provide free legal aid
(Article 25) [42]. If the law imposes an obligation
and does not provide for exceptions the person
acts in accordance with this obligation regardless
of other circumstances (morality of the case). Ac-
cording to Part 5 of Article 27 of the Law of Ukraine
"On Advocacy and Advocacy" the content of the
agreement on the provision of legal assistance
may not contradict the Constitution of Ukraine and
the laws of Ukraine, the interests of the state and
society, its moral principles, the oath of a lawyer of
Ukraine and the Rules of Advocacy [42]. The Rules
of Advocacy Ethics also do not stipulate that a law-
yer is free from a preliminary moral and ethical as-
sessment of a case taken on purpose. Therefore
when deciding on the acceptance of a power of
attorney a lawyer must be guided by the principles
of legality and morality including the provision of
free legal aid.

Concluding the study of this aspect of the ethi-
cal component in concluding a contract for legal
assistance by a lawyer, it should be noted that Arti-
cle 26 of the Law of Ukraine "On Free Legal Aid"
establishes that a lawyer of the Center for Free
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Secondary Legal Aid, which provides free second-
ary legal aid, is obliged to strictly comply with the
requirements of the Constitution of Ukraine, this
Law, international treaties of Ukraine, the binding
nature of which has been approved by the
Verkhovna Rada of Ukraine, and other normative
legal acts; and a lawyer who provides free second-
ary legal aid on a permanent basis under a con-
tract or on a temporary basis on the basis of a con-
tract has all the obligations established by the Law
of Ukraine "On Advocacy and Advocacy", other
laws of Ukraine [42]. At the same time this Law
does not contain a single word about the lawyer's
observance of the norms of the corporate act - the
Rules of Advocate Ethics. At the same time the
Rules of Advocacy Ethics regulate this issue in Ar-
ticle 8: a lawyer who provides free secondary legal
aid on the basis of an order of the body (institution)
to provide free secondary legal aid must proceed
from the interests of the person to whom he in-
structed to provide free legal aid before their own
interests and not to encourage it to enter into an
Agreement on the provision of professional legal
(legal) assistance with him personally or with a law
firm bar association or other entity or lawyer. A
lawyer with whom a body (institution) for the provi-
sion of free secondary legal aid has concluded an
agreement (contract), is obliged to proceed from
the priority of the interests of the person, before his
own interests and the interests of others [43]. That
is, there is a certain inconsistency of legislative
acts, and therefore Article 26 of the Law of Ukraine
"On Free Legal Aid" requires amendments to the
compliance of lawyers who provide free secondary
legal aid, the Rules of Advocacy Ethics.

Conclusions

1. It is impossible to establish universal ethical
criteria for a lawyer to choose a case. The set of
rules of ethical conduct of a lawyer when conclud-
ing a contract for legal aid in some cases obliges to
accept a power of attorney (even if he has legal
doubts), in others he can not refuse to conduct the
case (for example, in cases of free legal aid ), in
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