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POJIb CYlY B NONEPEOXEHHI
3NOBXWBAHb NMPOLECYAJTITbHUMU NPABAMU
YHYACHUKAMMU LUMBINBHOIO NPOLECY

Mackap A. 1.,

kaHOudam ropuOUYHUX HayK, doueHm,

doyeHm kaghedpu npouecyanbHo2o npasa

YepHieeybko2o HauioHansHoe0 yHieepcumemy imeHi KOpis ®edskosuya
ORCID ID: 0000-0002-0765-1143

Y CTaTTi 4ocnimKeHo ponb Cyay Y NonepemKeHHi 3NOBXUBaHb npouecyanbHUMK NpaBami y4acHuKamu
LMBINBHOMO CYoMMHCTBA. [loBeAeHO, WO PesynsTatoM AOMYLLEHNX 3MOBXUBAHb npoLecyanbHUMK nNpasamu
£ HEraTuBHUIA BNIMB Ha CNPaBEANVBUIA, HEyNepeKeHUI Ta CBOEYaCHM Posrnsiy, i BUPILLEHHS LUMBINbHUX CNpaB.

Ha niacrasi aHanisy npeuyeaeHTHOT NpakTuk E8pONeNcLKoro cyay 3 Npas MOAVHN BUAINEHO NO3UTUBHWIA
2008'A30K CyAy B OpraHisauii Ta CTBOPEHHI HaneXHWXx yMOB BiAnpaBneHHs npasocynas. Came Ha cyg
SoxnagaeTbes 30008'A3aHHA OpraHi3oByBaTV CyA0BI NPOBAAXKEHHS TakM YMHOM, LLOG BOHM Bynu 6e3 satpumok
T2 eeKTUBHUMU. HanexHe pearyBaHHsi Cyay Ta HEOOMYLUEHHS 3MOBKWBAHHS npoLecyanbHuMKU NpaBamu
JHacHMkammu NPOBA/DKEHHS MaKTb NPAMMIA BNNUB Ha eChEKTUBHICTL Ta CNpaBeIBICTL CyA0BOrO PO3IMSAY.

BcTaHoBneHo, WO HeraTuBHi Hacnifkv 3MOBXWBaHb NPOLECYanbHUMU NPaBaMu NPOSBASIOTHCS
¥ DOpPMI LITYYHOrO yCKNagHEeHHs! NpoUeCyansHoi AiNbHOCTI, PO3TAryBaHHS PO3yMHUX CTPOKIB posrnagy
£Npasy, CTBOPEHHA nepelkoa y peanisauii npouecyanbHOl AiSNbHOCTI HWKMMKU yyacHUKaMu npouecy
TOWo. APrymMeHToBaHO HeoOXIQHICTb aKTUBHOMO pearysaHHs cyay Ha Byab-siki Nposieu HenobpocoBicHOI
POSEAiHKN YYacHWKIB CyaoBOro npouecy. BCTaHOBNEHO, WO 3NOBXUBAHHS LUMBINbHUMM npouecyanbHumu
Spasamu nepeabayae ix ymucHe HeAoOPOCOBICHE BUKOPUCTAHHS 33AMNS CTBOPEHHSA NEPELLIKOZ, CYAOCHUHCTBY
T2 € NopyLUeHHAM rapaHToBaHoro KoHBeHLjielo npaea Ha cnpaBeanBui CyaoBNiA po3rnsg.

Kniouosi cnosa: 3nosxunsaHHa npouecyanbHMM NpaBamm, He[oBPOCOBICHa NOBEAIHKA YYaACHMKIE
SPoUecy, Npaeo Ha cnpaseanuemnii CyaoBuid po3rnsA, NPOTUAIA 3NOBXUBAHHIO NPOLIECyanbHUMU NpaBamy.

MocTaHoBka npobnemu. BignosiaHo 4o n. 11 4. 3 cT. 2 LinsinsbHOro npoLecyansHoro Koaekcy Ykpa-
S (aani — UMK YkpaiHu), ogHielo 3 OCHOBHUX 3acaf LUMBINbHOrO Cy[JOMMHCTBA € HENPUNYCTUMICTb 3N0B-
HHA NpouecyansHumu npasami Cy6'ekTamn NpoBagXeHHs. 3MICT LbOro NpUHUMNY AeTanisyeTbcs
¥ &7 44 LMK Ykpaitu Ta nepeabayae nepLu 3a Bce 406POCOBICHE KOPUCTYBAHHS NPOLIECYaNbHUMM npaeamu
FH3CHMKaMK Cy[oBOro npouecy Ta ixHIMW npeacTaBHukamu. [JoBpocosicHe 3AiNCHEeHHS npouecyanbHux
, NoBara 4o npas Ta iHTEPEeCIB IHWMUX YYacHWKIB NpoLecy, BIACYTHICTb LUTYYHO CTBOPEHUX nepeLukoa
¥ ¥04i CyAOBOTO NPOBaAXEHHA € 3aNOPYKOK CBOEYACHOTO, HEYNEPEAXEHOro Ta CNPaBeaMBoro CYA0BOro
poarnsay. Komiter MinicTpie Pagn €sponu pekoMeHaye AepXaBam-yuacHUUsM pearyBatit Ha Hepobpoco-
\CHy NOBEAIHKY CTOPIH CyA0BOrO NPOBaKEHHS, SiKi ABHO 3MOBXWUBAIOTL MPOLIEAYPOIO 3 OYEBUAHOK METOK
WOro 3ararysaHHs (. 2, npuHuMn 2) [1]. Lie TBepaXeHHs cniBBiAHOCUTLCS 3 NONOXEHHAMU HauioHansHoro
S3X0HOAABCTBA Y Uil cepi, Ae okpecneHa notpeba NOCUNEHHS BiANOBIAANLHOCTI YYACHUKIB CyAOBOro
Spouecy 3a HeobpOCOBICHE KOPUCTYBaHHA NPOLIECYanbHUMU NpaBaMu Ta HEBUKOHAHHS HANEXHUX npo-
wecyanbHux obos'sskis (n. 6 poaainy 1V) [2]. 3a Takoro NiaxXoAy 3NOBXUBAHHS npouecyanbHUMKN npasamu
& DaKTOpoM, sikui BesanocepeaHbo BUNNNBAE Ha CrpaBeaIMBUA Cya0BMIA PO3rnsg Yy PO3yMiHHi CT. 6 Kok-
SSHUi NPO 3aXUCT NpaB NOAUHN | OCHOBOMONOXHKUX CBOGOA (Aani — KoHseHLUis) Ta noTpebye nornubneHoro
SE3yKOBOro aHanisy 1 AOCNIAXEHHS.

Meta cTaTTi nonsarae B po3kpuTTI poni cyAy y NONEpemKeHH: 3N0BXNUBaHb NPOLIECYanbHUMM npa-

S3M# y4acHMKamu CyA0BOro npouecy Ta 3anobiraHHi WTYYHOMY NepeLUKOMKaHHIO CyA04UHCTBY.
Buknapn ocHoBHOro marepiany. Peanizallis MeTH it 3aBaHb UMBINBHOTD CyA04UHCTBA oBymoeneHo
: noTpebold A0OPOCOBICHOMD 3AIMCHEHHA NPOLECYaNnbHUX NPaB yYaCHWUKaMM CyAOBOro po3rnaay.
TipeuenenTHa NpakTka €8poneicskoro cyay 3 Npas NIoAUHK (4ani — Cya) niaxpinnioe igeio npo Te, Wwo
38'A3Ky i3 3abe3neyeHHAM CNPaseamMBoro Cy0BOroO PO3rNAay OAHUMKM 3 0508 s3xis Cyay € 3anobiraHHs
SNOBXMBAHHIO NPOLECYantHMMM ND3S3MK T3 CTBOPEHHA HANeXHUX yMOS SANpasnesss NpasoCcyans.
Soxpema, 333HAY3ETLCS, LU0 CIME HaWoHaNLHI CyAu MaioTb CTBOPIOB3TH yMmOS# Ans TOro, wob cyaose



BoHM MaioTb BUpILLYBaTH, Y1 BiAKnacTu Cyq0Be acina
WOAO CTOPIH, 4¥s NOBEAiHKa cnpu4uHuna HEeBWUNpas
Cyay 060B'A30K OpraHiaoByBaTh HanexH1uM YWHOM C¥.
BREeHHs NpaBoOCYAAs € CKNajoBolo YaCTWHOK €2
CoKypeHko i CTpuryH npotv Ykpaitu» BKOTPE HEE

nposamkeHHs Oyno wsnaknm Ta e eKTUBHUM.
33 KNONOTaHHSM CTOPIH, Y4 BXMBATK AKICb Ail
3aTpUMKM y NpoBagKeHHi (n. 23) [3]. Y pO3yMiHHi
AiSNBHICTb Ta CTBOPIOBATY HANexXHi yMoBu gignpa

NOHATTS «CyA» i foro komneTeHuii. Tak, y cnpasi «
LEHO Ha TOMY, WO pasa «BCTAHOBNEHOMO 3akOHOM» NOLLMPIOETBCA HE NULLE Ha NPaBoBY OCHOBY &

icHyBaHHA cyay, ane i Ha AOTPUMaHHA Takum CyAOM NEeBHUX HOPM, fKi perynioroTb 1oro pisnsHicTs (7
[4]. [loTpMMaHHA HOPM LMBINbHOMO npoLecyanbHoro 3akoHOAaBCTBa Ta npouecyanbHoi popmu posn
7 BUPILUEHHA LUMBINbHUX CNpas € BUpilanbHUM (PaKTOpOM eeKTUBHOro CyA0BOTO 3aXNCTy Npas Oces
HanexHe pearysaHHsi Cyaly Ta HeAonyWEeHHs 3NOBXNBaHHA npoLecyansHUMY npasamu y4ac
NpoBaAXEHHS Mae NPSAMUA BNUB Ha eheKTUBHICTb TAKOro CyAJ0BOrO PO3rNAAY. BianosigHo 40 Npeus
ol npaktuku Cyay, came Ha HauioHanbHi Cyau NoKNaaaeTbes ponb opraHi3oByBaTH CyAOBi NPOBaA:
TaKkuM YMHOM, o6 BoHW Bynu Ges 3aTpUMOK Ta edekTuaHmu (n. 28) [5]. -
Ponb cyay y nonepeaKeHHi 3noBxuBaHb npouecyanbHuMKu npasamu Ta 3anobiraHHi HAM pos
y Husui piwens Cyay. Hanpuknaa, y cnpasi «MycieHKo NpoTH YkpaiHi» HaronolweHo Ha TOMY, L0 32N
raHHA HEHaneXHin i Takii, Wo 3aTarye cnpasy, noBeiHLi CTOPIH Y UMBINbHOMY NPOLIEC] € 3aBAaHHAM &
AepXaBHuUX opraHis (n. 24) [6]. Binbw TOrO, y PO3rnsAyBaHOMY PilLeHHI Cyn ycTaHoBMB BIACYTHICTS C
HOCTI HaLiOHaNbHOro CyAy CTOCOBHO PO3rNAAY Cnpasi, ocKinbKki Taka opraHisauia CyaoBoro nposam
1106 BOHO Byno Bes 3aTpUMOK Ta ePeKTUBHNM, € thyHKLIEI HALLIOHANBbHNX cyAiB. Taknm YNHOM, HEME
BicTb cyay edexkTuBHO NPOTUAISTM HEAOOPOCOBICHO CTBOPIOBAHUM y4acHUKamu Crpasi nepenoHas
pyXxy Cnpas € NOPYLUEHHAM Y. 1 cT. 6 KoHBeHUil. -
3aranbHONPUAHATM € (hakT, WO came Cyay AK opraHy, AkuiA HagineHuin BUKNIOYHOIK KOMnEeTE:
afiiicHeHHa NpaBoCYAAS, HanexuTb NpOBIAHA PONb Y rapaHTyBaKHI | 3abe3neyeHHi Npaea Ha crpassss
BUIA CyA: 3riagHO 3 NONOXEHHAM LineinbHoro npouecyansHoro Koaekcy Ykpaitm (aani — LINK Ykpaiss) &
Kepye XOZiOM CyA0BOr0 NPOLECY, PO3'ACHIOE yHaCHNKaM CYAOBOrO NPOBAAKEHHS IXHI npouecyanbHi
cnpuvsie B peanisauii yux npas Ta 3ano6irac 3NOBKNBAHHIO HAMM (4. 5 CT. 12). PaKTU4HO KepyBaHHS T
LlecOoM CyAO4YMHCTBA Ta npoLecyanbHol AiANbHICTIO, AKa BUHUKAE Y 3B'513Ky 3 LUUM, nonsrae y CTec -

HaneXHWX YMOB AN MakCUManbHO eekTUBHOTO afiACHEHHS NPaBOCYAAR Ta HanexHol peanizaui

HUKaMW NpoLieCy CBOIX Npas i BUKOHAHHA 060B's3kiB. Byab-sike BiAXUNeHHs BiA yCTaHOBNEHOMO
nopsiaky Ta cnocobis peanisauil npaea, Byab-AKa «naTonoris» y HOpManbHoOMy nepebiry cyAoBOro npe
MaloTb ByTH NOnepemkeHi, 3ynuHeHi Ta yCyHyTi cyaom. Hacamnepea Ue CTOCYETbCA heHomeHa 3nC
BaHb NpoLEcyansHIMKU Npasamu.

Came NOHSTTS «3NOBXVNBAHHA» TPAKTYETLCA AK BXUBAHHS, BMKOPWCTAHHA HOrOCb Ha 310, Ha s
komycb [7, C. 765]. OTxe, 3NOBXMBAHHA npouecyanbHUMM Npasamy 03Ha4ae Take iX BUKOPUCTEHHS. B
niaauiio, WO 3yMOBIIOE LLKOAY iHLWUM yHacHukam crnpasv, 3aBAaHHAM NPaBoCyaas, HopManbHOMY N< =
CyAoBOrO PO3rnsady TOLo. FKWO roBopuTH Npo 3OBXMBAHHS NPOLIECYansHUMU Npasamu B LM
CYOO4MHCTBI, TO ONTUManbHe BU3HAYEHHA Ta pO3yMiHHA LpOro sBMLLA oBbyMmoBneHi cneundikoD
ranysi npasa, 0COGNUBOCTAMM CYA0BMX NPOBAMKEHD Ta 3MICTOM LMBINbHUX NpoLiecyanbHUX npas '
ki npouecy. 3 ornsay Ha ue y Teopil UMBINBHOTO NPOLIECYaNbBHOTO Mpasa nig 3NOoBXMBaHHAMM NpoLec
HUMM NpaBamy NPONOHYIOTb PO3YMITH peanizavilo NpoLecyantHnx npae He 3a X NpU3HaYEeHHAM, S0
pey MeTi Ta 3aBAaHHAM LMBINbHOMO CYAO4UHCTBA, 3aans 6e3nifcTaBHOro 3aTAryBaHHA CyA0BOro Nes
CTBOPEHHSA MEpPencoH y afificHeHHi npouecyanbHuX npas HLIAMK yYacHWKamu cnpasu [8, c. 171] =
3NOBXKNBAHHS NPOLECyanbHiMN NpasaMi TPAKTYKTb AK peanizauilo HaneXH1X y4acHUKkam NpoBsas :
npouecyanbHUx npas 3aansa Toro, wo6 3anoaisTu maitHosy abo HemarepianbHy LWKOAY iHLWAM
kam npouecy [9, c. 18]. 3noBxuMBaHHS NPOUECYanbHIMA npasamu nepeabadae HepoBpocoBiCHy NosE
yH4acHUKIB CyA0BOrO Npouecy. Taka noBediHka XxapakTepu3yeTbCsl BHNHEHHAM AR, Wo cynepe4ars
CyAOBOrO NpOUEcy WOoAo CnpaseAnvBoro, CBOEYACHOrO Ta HEeynepe/XeHoro BperyniBaHis Npass

cnopy.

310BXMBAHHS NPOLECYanbHUMU NpaBamit 03Ha4ae BUKOPUCTaHHA npae, nepeabaq4eHnx
BCyneped X NepLio4eproBoMy MPU3HAYEHHIO. Cnia pospisHaT (hakT 3NOBXMBAHHA NPOLECYS
npasamu i hakT NopyleHHs NpoLecyanbHX npas. OB6'eKTaMK 3NOBXWBaAHHA NpouecyanbHUMKU NS
noscsikiac € cy6'ekTuBHi npouecyaneHi npaea, a He 060B'a3kM 41 3aBOPOHN, SKi BCTAHOBMIOKTEES
y4acCHMKIB CyA0BOrO NpoLecy.

Y CTPYKTYpi KOHCTPYKUii «3N0BXUBAHHA NpouecyansHiM npaeamu» 3a aHanorieto i3 3ara
Teopiewo npasa MOXHa cnocTepirati cniBicHyBaHHA Ta B3AEMOZII0 ABOX TAKUX €NeMeHTIB:

- cyG'eKTVBHA cknajoBa YacTuHa, Aka nepenbavyae HenoBpocoBicHy opmy peanisaLlii npox
anbHOro Npasa 3 HamipoM HaHeCeHH: LUKOAN NPOTUNEXHINA CTOPOHi Ta NopyLUEeHHs Ti npas;

— oB'eKTUBHA CKNaa0Ba YacTMHA, sika XapaKTepu3yeTbCsi BUKOPUCTaHHAM npoLecyansHoro
334N NepeLLKoAKaHHA OCATHEHHIO METH i BUpIiLLIEHHIO 3aBAaHb CyA04MHCTBA.
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LinsinbHe npouecyantHe 3aKOHOAABCTEO HE MICTUTS BUSHAYEHHS NOHSITTS «3MOBXUBAHHS N pouecy-
anbHUMU nNpasamu». 3aKOHOAEBEUL YCTAHOBMIOE HENPUNYCTUMICTD 3M0BXUBAHHSA npouecyanbHAMK npa-
BaMU Ta HaBOAWTL OPIEHTOBHWIA Mepenik Ail y4acHukie npouecy, Ak 3aneXHo Bia KOHKpeTHWUX obcTaenH
Cnpaen MOXyTb OyTW BU3HAHI Ta ksanidikosaxi 8K Taki. 3oKkpema, 0O HUX HaneXaTb NoAaHHA cKapru Ha
CyAOBE PilLEHHS, AKE HE MIANArac OCKAPKEHHIO, HE € YMHHUM abo Ai AKOTo 3aKiHYMNacs, nogaHHs Knomno-
TaHHs (3a5B1) ANS BUPILLEHHSA NMUTaHHS, SKe BXe BUPILLIEHO CY/0M, 32 BiJICYTHOCTI IHLLMX NigcTas abo HOBUX
obcTaBuH, 3asBa 3aBigoMo BesniactasHoro BiABOAY ab0 BYMHEHHS IHLUMX aHANOrIYHMX 4ilt, WO CNpPAMOBaHI
Ha GesnigctaBHe 3aTAryBaHHS YM NEPELIKOMKEHHS pO3rnagy Cnpasv YM BUKOHaHHA CYAOBOrO piLLEHHS:
NOAaHHSA AeKiNbKOX NO30BIB A0 OAHOMO | TOro CaMOro BiANOBIAaYa 3 TUM CaMuM NPeaAMETOM Ta 3 TUX CaMmmUx
nigctae abo nopaHHs AeKinbKoX No308is 3 aHaNOMYHUM NpeaMeToMm i 3 aHanorivHux nigctae, abo BYM-
HEHHS HLLKX Ai, METOI AKMX € MaHINynsLIs a8TOMATU30BaHUM PO3NOAINOM Cnpas MK CyAAAMU; NOAAHHS
3aBinomo Ge3niacTaBHoro No3osy, Nososy 3a BiACyTHOCTI npeAMeTa cnopy abo y cropi, akuii Mae O4eBUAHO
LTY4HWIA XapakTep; Heobr'pyHToBaHe abo WTy4He 06'cAHaHHS NO30BHUX BUMOT 3a4ns 3MiHU niacyaHocTi
cnpaeu abo 3asifoMo BeanigcrasHe 3anyyeHHs ocobu sik BiAnosigavya (cniesignosigaya) 3 Tielo camoio
METOI0; yKnaaeHHA MUPOBOT yroau, CNpsMOoBaHOT Ha WKoAy npaBam TPETiX OCi6, yMUCHE HEMOBIAOMNEHHS
npo ocib, siki MatoTb ByTi 3anyyeHi 4o yyacTi y cnpasi (4. 2 CT. 44) [10].

BepxosHuit Cya y pilenHsx, ki cTocyoTses pO3rnAAysaHoro NUTaHHsA, pPo3'ACHUB, WO (heHoMeH
3NOBXMBaHHA NpoLecyarnbHUMmu Nnpasamm ik 0COBNMBMIA PISHOBIA LIMBINLHOMO NPoLeCyansHoro npaesono-
PYLIEHHS NONArae B TOMY, LLIO 33 3M10BXVBAHHS NPoLiecyansHUMM Npasamm BiabyBacTbes NOpPYLUEHHS yMOB
peanisauii cy6'eKTUBHMX UMBINbHIX NPOLIECYanbHUX NPaB. Cy6'ekT UMBINLHOrO CYA04MHCTBA CBOT LUMBINbHI
npouecyanbHi npaea Mae 34iRCHI0BATY BIANOBIAHO A0 iX NPU3HaYeHHs, ake abo NPSMO BU3HAYEHO 3MICTOM
TOro 4u iHWoro cy6'ekTuBHOro npasa, abo BOYEBUAL BUNMVMBAE 3 NOTiKK ICHYBaHHA TOro 4y iHWOro cy6'ek-
TUBHOro npouecyansHoro npasa [11].

Keanidikauito Aifl yqacHuKka npouecyanbHmux NPaBOBIAHOCUH 5K 3MOBXUBAHHSA NPOLECYanbHUMM
npasamu 3giicHioe cya. LLloao uboro HaykoBLSIMM BiA3HAYAETHCS, LIO OCHOBHIM YUHHUKOM, SKUii BNNUBaE
Ha ksanicikauiio 4iih 0cobn AK 3NOBXMBAHHA NpaBamu, € Te, Yu NepeLuKoaxaloTk Taki Ail cnpaseanusomy,
HEynepePkeHOMY Ta CBOEHACHOMY PO3rfsy i BUPILUEHHIO cripasu. DakT 3NoBXUBaHHS npasamun mae 6ytu
3adhikcoBaHWit y BIBNOBIAHIN MOTMBOBaHIN yxBani cyay [12, C. 106]. Keanidpikyroum neBHy Ailo y4acHuka npo-
HECY AK 3NOBXWBAHHA NpouecyanbHUM NpasoM, CyA NOBWHEH iAeHTUdIkyBaTH ymucen ocobu nopyLUMTH
HOpPMarnbHUA NOPAAOK UMBINBHOMO CyAoYMHCTEA. Takox BUpIlLANBHUM ANS Cydy € BCT@HOBINEHHA MEX,
MOYNHAIYM 3 sikMX, NPOUEC peanisaujil Npasa NepeTBOPIOETLCS Ha 3MOBXNBAHHA HUM. Mexi agiicHeHHs
npouecyanbHnx npas obymoBeneHi cneundikoi ranysi UusinsHoro npouecyanksHoro npasa Ta nepepbava-
0Tk Take: 3 oagHoro Goky, peaniaauis npas mMae ByTu CNpAMOBaHa Ha AOCSTHEHHS METH, 3 AKOI Uue npaso
Oyno scraHoBneHo; 3 iHworo Boky, peanisauis NpoUecyansbHoro npaBa He MOXe NopylyBaTi npouecy-
anbHi Npasa iHwwnx cy6'ekTiB npouecy.

3a TaKoro NiAXoAy 3NOBXMBAHHS NPOLECYaANbHUMI NPaBaMM YSBNSETECS SK BWA LUMBINbHOrO npotie-
CyanbHoro npaBonopyLUEHHS, 3MICTOM SIKOTO € YMUCHe MOpYLUEHHS YMOB Ta cnocobie peaniaauii cyb'ek-
Tamu HanaHUX UMBINEHUX NpouecyansHuX npas. 3a 3aranbHum Npasuiom, cyG'eKT NoBUHEH peani3osyBaTit
HaaaHe MoMy NpaBo 3a MOro NPAMUM MPU3HAYEHHSM, TOBTO y cnoci6, mexi Ta 3 MeTo, nepeabayeHUMH
3akoHopasuem. HeratusHi Hacnigku 3noBXuBaHe NPOLECYanbHUMKM Npasamu nposiBnsAlTLCs y opmi
LTYHHOTO yCKNaAHEHHs NpouecyanbHOl AiANbHOCTI, PO3TAryBaHHS PO3YMHWUX CTPOKIB PO3rnsay cnpasy,
CTBOPEHHs NepeLKos y peanisauii npouecyansHol AisnbHOCTI iHLWUMK y4YacHukamu Toujo. 3pewTolo, Ui gii
SYMOBNIOKTL YCKNAAHEHH: NPOLECY NPUAHATTS PILUEHHS y Cripasi Ta HIBENIOTb 3aranom edekTUBHICTb
| CNpaBeannBICTb CyA0MNHCTBA Y KOHKPETHIi cnpasi. He Aapma CyA npuUpiBHIOE 3NOBXNBaHHSA Npouecyans-
HWMW NpaBamm A0 NOPYLLIEHHS KOHBEHLINHOIO NOMOXEHHN LLOAC Npaea Ha cnpaBeanuBuin CySOBUIA 3aXUCT,

CyTHICHUMW O3HaKamu 3M1O0BXMBaHHSI NPOLECYanbHUMUA Npasami yYyacHukamu cygoBoro npouecy
€ TaKi:

1) HanexHicTb Ta HasBHICTL ¥ 0COBM KOHKPETHOro npouecyansHoro npaea, HagaHoro npouecyanb-
HWM 33KOHO4aBCTBOM,;

2) MeTa BUKOPUCTaHHA NOCATAETLCS BCynepey MeTi, Ans SKOi MpuaHadeHe Le npouecyansHe Npaso
abo nopyLueHHs Mex i nopsaky ioro peanisadyii:

3) peanisauis npouecyanbHOro npaea 3a NpU3HAYEHHsSM, ane BCynepey iHWUM npouecyansHuMm
npaeam i MeTi npaBocyaas;

4) 3noexuBaHHs Mae NPOSABAATMACH y Aisx a60 6e3aisNLHOCTI y4acHuKa npouecy;

5) thopmanbHwil xapakTep BUMHIOBaHUX 0COB0I0 npouecyanbHux gin [13, c. 171].

Okpim BuWe3a3HaveHunx, cepen kpuTepiis kanidikalii Aill 0CO6U SK 3N0BXUBAHHS npouecyanb-

HUM NpaBoM TakoX MOXHa HassaTy Te, WO ocoba NOBUHHA He TiNbku ByTU HOCIEM BIANOBIAHUX NPO-

uecyanbHux npae, ane i OyTu HagineHolo gie3aaTHicTio iX 3aiicHeHHA. TaKoX 3NOBXKUBAHHS npouecy-

anbHUMK npasamin yocobnioeTbes y CBIAOMO HeaoBpocoBicHi peanisauii npaea. YMWcHa nosefiHka

—
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OTUNEXKHOI CTOPOHWU. 3aranow

3aBAaHHs WKOAW Ta NOPYLIEHHA npae np
{0 NOBaru 4o NpaB. Ta iHTEpE cl

Hocis npas cnpsmoBaHa Ha
M1 NpaBaMy XapakTepuayeTsCa BigCyTHICT

3n0BXUBAHHA NpouecyanbHi

iHLWWX y4acHUKiB Npouecy.
OujHka Ta ksanicgikauia Li un GeanisinbHOCTI y4acHuka npouecy SK 3MOBXMBaHHA NpouecyansH

npaeamu € BUKNIOHHOK npeporaTueolo CyAy- Mig Yac TaKoro OuiHIBaHHA NOBWHHI BpaxoByBaTNCH He TiNs
Aii cy6'ekTa npoLecyansHux npaBoOBiAHOCUH. HOpunandHa keanicikauis 3nNoexneaHe npouecyanbHuMiA ne
pamu nepepbadac cknagHy iHTeneKTyanbHo-aHaniTu4Hy pobory CyaAi, Aka BKO43E aHani3 3aKoHOAE
4OTO 3aKpINMeHHs Ta 3MICTy Camoro npasa, BUABNEHHS METH, AKY nepecnigysas 3akoHoAaBeUb, BCTaHOS
neHHs akTy CBiAOMOrO Ta LinecnpsmoBaHoro nopyLeHHs npasa Towo. BignosigHo A0 3aKOHOA3E
NONOXeHb, AKi 3aKpinneHi y 4. 4 cT. 44 LINK Ykpainu, CyA 3060B'A3aHMIA BXXUBATU aaxoaie ans 3anobira
aNOBKMBAHHIO NPOLECYanbHNMK npasamu. Lie € Bin0oBpKEHHAM NO3UTUBHOMO oboB'sA3Ky cyay 3anobirs
3NOBXKUBAHHIO NpoLiecyansHUMu npasamu, SKui OXONMEeHWiA 3MicToM Ta pO3yMiHHAM N. 1 CT. 6 KoHee:

33 CBOEID CYTHICTIO | CNPAMYBaHHAM aNOBXMBAHHSA NPOLECYyansHAMA npasamy € pisHOBUAOM NpoLe
HOro MpaBonopyLUEHHs. PearyBaHts cyaoMm Ha aonyLyeni yuacHukamn npouecy anoBXuBaHHA Haaa

iM npouecyansHuMK npasamu nepeabayae BXUTTA LIOAO Takux OCI6 3axofie npouecyansHoro npu
Byab-sike AonyLleHe 3NOBXVBAHHA NPOLECYanbHMK npasamu mae GyTu ineHTVdikoBaHO i CaHKLOHOBS
cynom, agxe nig 3arposoto nepebyBaloTb HE Tinbki Npasa iHLLMX y4aCHUKIB CyA0BOr0 npouecy. Came nps
3HAUYEHHS Ta METa NPaBOCYAAR CTaK0TE intoaopHuMK. BignosiaHo AC nonoxenb 4. 1 cr. 2 LMK Ypaiss
3aBAaHHsAM LMBINbHOMO Cy[O4MHCTBa € cnpaseanv1sui, HeynepemXeHni 1a cBOEYaCHW po3rnaa | &
LEHHs UMBINbHUX cnpas 3aans etheKTUBHOrO 3aXUCTy NOPYLUEHNX, HEBUSHAHNX ab0o ocnoploBaHnx NEss
cB060A YN iHTEPECIB (I3N4HNX oci6, npas Ta iHTepeciB opuanyHuX ocio, iHTepeciB AepxaBu. 3 ornsgy =
ue BcsA npouecyansHa AianeHIiCTb CyAy Ta y4aCHUKIB LMBINbHUX npoLiecyansHnx BIAHOCUH nosuHHa €
cnpsmMoBaHa Ha BTiNEHHA Ta BUPILLEHHS 3a3HaYeHNX 3aBfaHb.

MNpodecinHe cyaniBcbke KEpIBHWLITBO XOA0M CyA0H WHCTBa Ta npoLecyanbHo DIANBHICTIO, AK3 &8
BysaeTbCA Yy AOro MexXax, nepenbadae Takox 06os'A30K cyay 3anobirati HenpasoMIpHiR noBeAiHul
HUKIB NPOLIECY, 3NOBXMBAHHIO HAMW npouecyanbHUMU Npasamu. Po3'sicHIOl04K Npaea Ta oBoB'A3KMA
HMKam npouecy, Cya mMae 3BEpHYTW yBary He TinbKW HA iX 3MmicT, ane i Ha ponycTumi popmu peS 338
a Takox nonepeavTy npo HEenpUNyCTUMICTb noBeaiHkn, AKa He pignosigae Lbomy. Hanpuknaa, nig =
BUPILLEHHS NUTAHHSA NPO Biasig cyaAai Cya He TinbKkW 3anuLLKUB L0 3asBY 6e3 poarnagy, ane W noneps
noauBaya Npo HeponycTUMICTb 2N0BXUBAHHA NpouecyanbHuMi npasamu. CBOE pilLerHs CyA aprymess
BaB TUM, LLO 3asBa OCOBA_4 npo BiABIA cynAl MiCTUTB O3HaKN afoBXUBaHHA NpaBamu, NepeLurss
poarnsay cnpasi 8 CTPOKH, BU3HAYEHi YNHHUM 3aKOHOAABCTBOM. [FonoBytouiit y cnpasi cyapi Heor
30BO 3aSBNANUCA BIABOAN 3 nigcTae He3roaw 3 npoLecyanbHimi pileHHAMW, NPUAHATUMM HElo B NPE 3
poarnsay uiei cnpasnTas nigcras 3aiHTepeCcoBaHoCTI cyAAi B pesynerarax po3rnsgy cnpasu. OpHaK 3nas
3 sumoramy 4. 4 ct. 36 LMK YKpaiHu, HesroAa CTOpOHN 3 npouecyanbHUMA pilLEHHAMM CYAAI HE MOXE DY
niacTasoko Ans sigsoay [14].

Qi cypy, Aki CNpsIMOBaHi Ha MoNepemkeHHA 3NOBXUBAHHA NpOLECyanbHUMn npaeamu,
noasiiHe cnpsamMyBaHHA. 3 opHoro Goky, BOHW opieHTOBaHI Ha HEAOMNYLISHHA noBeAiHKM Ta Al 0cotH.
MOXyTb BU3HaYaTUCA AK 3NOBXMBAHHA npouecyansHuMk npaeamu Ta nopyulysary NOpSRAOK PO3MS
cnpas. 3 iHworo BGoky, Taki ail cnpsMoBaHi Ha nonepemKeHHs HeraTuBHUX HacnigKie Takoi NoBEAIHKM -
jHLLMX Y4aCHWUKIB CyR0BOrO npouecy. MpouecyanbHo rapaHTieto npaBoMipHO| noBeAiHKY YHaCHUKIE T4
BOro NPOBaAXEHHA Ta [06POCOBICHOTO KOPUCTYBaHHA HafaHWmuv npasamu € 3aKkoHOAABYE 3aKping ‘

MOXMBOCTI BXATTA 3ax0Ai8 npouecyanbHoro nNpumycy. JanekHO Bif XapakTepy AOMYLIEHOro 3

BaHHA NPOLIECYanbHAMK Npaeami CyA Mae MOXNMBICTb BUBPATI 2ASKBATHUA Ta BiANOBIAHMUIA 3aXiA SN

Ha ocoby.
BUCHOBKW. 3NOBXUBAHHA LMBINbHUMM NpoLiecyanbHAMA npasamu nepenbavae ix yMUCHE
nepeLuKoq CyAouuHCTBY Ta € nopyLse

GpocoBiCHEe BUKOPUCTAHHA 3apns CTBOPEHHS LITYHYHUX
rapaHToBaHoro KoHBEHLieW npaea Ha cnpaaennmanﬁ CyAOBUMIA PO3rNAA. CDnyuiOHaani NOBHOBZ

Ta ponb cyay Yy CYAO4MHCTBI nepeabavaloTs HOro o60B'#30K pearysaTi Ha HepoBpocoBicHY NOSS
cy6’ekTiB Ta BXUBATU LiEBUX 3aX0AiB, cnpsamoBaHuX Ha nonepeaxeHHsa Ta 3anobiraHHA 3MOBXME
npouecyancHumMn npasamu iHWWMKU yyacHUKami Npouecy. Ponb cyay Y nonepemXeHHi 3NOSNES
npouecyansHUMU npasamu Ta npoTUAil HUM NPOABNAETLCH y npodecinHomy KEPIBHULITBI XOAOM S5
BOTO NPOBAAXEHHS, YITKOMY po3'AcHeHHi npas Ta o6og'a3kis Cy6'ekTiB CyA0BOro NPOUECY, PE<

Ha Byab-sKi cnpodn 3MOBKWBaHHA NpaBamu, CTUMYIOBAHHI no6pocoBicHOT peanisauii npouecyans
npas, HaronowWeHHi Ha HEnpunycTUMICTb noeegiHku, Aka nopyLlye npasa iHLWWX oci6 abo cTBOPIE
wkogy y Tx peanisauil. AKTUBHA NPOTUAIA 3NOBXUBAHHIO npoLecyanbHuMu npasamu yyacHUKaMM OF
BOTO NPOLIECY € rapaHTieo CnpaBeAnvBoro CyAOHMHCTBA Ta 3anopyKkor edexTUBHOro (pyHKUIC :

CUCTEMW NPaBOCYAAS 3aranom.

= e =
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Paskar A. The role of a court in preventing the abuse of procedural rights by the participants
of the civil trial

The present article examines the role of a court in preventing the abuse of procedural rights by
participants in civil proceedings. It is proved that the result of the abuses of procedural rights is a negative
impact on the fair trial, impartial and timely consideration and resolution of civil cases.

Based on the analysis of the case law of the European Court of Human Rights, the positive duty
of the court in the organization and creation of appropriate conditions for the administration of justice is
highlighted. It is the court's responsibility to organize the proceedings in such a way that they are without
delay and efficient. The proper response from a court and the prevention of an abuse of procedural rights
by the parties to the proceedings has a direct impact on the efficiency and fairness of the trial.

It is established that the negative consequences of an abuse of procedural rights are manifested
in the form of artificial complication of procedural activities, stretching the reasonable terms of a case
consideration, creation of obstacles in the implementation of procedural activities by other participants
in the process, etc. The need for an active response from the court to any manifestations of dishonest
behavior of participants in the trial is argued. It has been established that the abuse of civil procedural
rights presupposes their intentional unfair use in order to obstruct judicial proceedings. Moreover, it violates
the right to a fair trial guaranteed by the European Convention on Human Rights.

Key words: abuse of procedural rights, dishonest behavior of participants in the process, right to
a fair trial, counteraction to an abuse of procedural rights.
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