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BicHnk KoHcTuTyuiiiHoro Cygy Yipa:
Iy

MpuHUMNKM NpaBa ’

B aprymMeHTauil pilueHb KOHCTUTYLINHUX Cyaig

0. WWepbaHiok
AOKTOP IOPUANYHUX HaYK, Npodecop,
3asigysay kadpeapu npouecyanbuoro'npaga
YepHiBeubKoro HauioHanbHoro yHisepcuteTy iMeHi lOpia deabkosuyg

Y erarTi gocaigxyoTses NPUHUMNM Npasa sik BaxX/nBi meroau ¢0DMYBa{4Hﬂ opuayy.
HWX NO3NUIA B apryMeHTauii pilueHb KOHCTUTYLIHNX CYAIB LUNIAXOM aHanisy OCHOBHyy
Npaue NPeACTaBHMKIB PI3HNX MIAXOAIB A0 PO3yMiHHS Ta AOCMIAXEHHS PAaBoBOI apry,
MEHTaWi Ta pilieHb KOHCTUTYLiHINX CYAIB Ha NPeAMET IX apryMeHTOBaHOCTi.

Kntoyosi cnoBa: opraH KOHCTUTYUINHOI IOPUCANKUIIL, I0PUANYHA aDI'YMeHTau,'g'
KOHCTUTYLINHWIA CYA0BMIA NPOLEC.

KOHCTUTYLLiMHI Cyan y BNacHUX PiLLEHHSX BUKNAAAI0Tb I0OPUANYHY NO3ULLI0 T3 apy.
MEHTU Ha 1l 06rpyHTYBaHHA. Ha apryMeHTauiio pilleHb BIAMBAIOTH NPUHLMNN Npasg,
KOHCTUTYULIIHI CyAn BUKOPUCTOBYIOTb Y CBOIN AiAIHOCTI. MNPy LbOMY Baxnnsum g
6ip Mmoaeni abo MeToziB aprymMeHTaLii PilLeHHS CyAY, OCKINbKV OCHOBHUM 3aBpay
€ NepeKkoHaHHa agpecariB Ta CycniNbCTBA B MOro Cnpasea/IMBOCTI, iHakLwue pimemﬂ
He ByayTb NeriTMMHUMMU.

Pi3Hi aBTOPM Y CBOIX BU3HA4YEHHAX NPaBOBOI aprymemagii 3BepTaioTh yBary
NeBHI CTPYKTYPHI eN1eMEHTH LbOro npouecy, 3okpema: 1) aisnbHicTs i3 HaBepeky,
NpasoBKX AOBOAIB, WO MOXe NPU3BECTU A0 NPABOBOrO peaynbrary’; 2) NPougg;
pesynsrat MOBHOro 06rpyHTYBaHHS NPONOHOBAHOIO abo yXBaneHoro iopuauy
3HaYyLWOro PilIeHHA Yy AifHHA?; 3) pauioHanbHU CNOCiO nepekoHaHHs Cy6’exriz
NPaBOBIAHOCKH 3a AONOMOrOI0 YCHOro abo NUCbMOBOTO BMAKBY Ha HUX: 4) npo.
LeC Hase/ileHHs NPaBOoBOI Te3u i aprymeHTy* abo npouec niabopy aprymexTis
CTPYKTYPYBaHHS BIAHOCUH MiX HUMW BIANOBIAHO A0 NOTIYHUX NPaBMA ICTUHHOCTI,
3AINCHIOETLCA Y IOPUANYHOMY KOHTEKCTI®; 5) cneuianbHuil pisHoBuA NPaKTUYHor
Auckypcey; 6) npouec cyaosoro po3rnaay CnipHUX NPaBoBUX nuTanb®; 7) Hapaws

' Kaprux K. B. MoHATHE 1 9neMEHTbI IOPUAMHECKOI apryMeHTaLuy : MOHorpadwms. H. Hosropoa:
Hwxerop. npas. akag., 2011. 68 c.

? PabiHosw M. Mpasosa aprymeHTavis (BUXigHi 3aranbHOTeOPETUYHI XapaKTepUCTUK). KOpuanymmi
BicHuK Ykpainm. 2015. Ne 17-18. C. 22.

* Nawetko P. [1. Npasosa aprymeHTauis y cdepi npaBoTBOPHOCTI. YyeH. 3an. Taspuy. Hau. YH-
vm. B. . BepHapckoro. Cepus «fOpup,. Hayku». 2012. T. 25 (64). Ne 2. C. 74-79.

“ Feteris E. Foundamentals of Legal Argumentation: A Survey of Theories on Justification of Judic
Decisions. Argumentation Library. Vol. 1. Dordrecht : Springer, 1999. 225 p.

* Oprar4Ha apryMeHTauif: NorivHi AOCHIXEHHS : MoHorpadis / 3a 3ar. pea. 0. M. Opkesuy.
2012.C. 6.

¢ MacCormick N. Legal Reasoning and Legal Theory. Oxford : Clarendon Press, 1978. URL: httpsi

oxford.universitypressscholarship.com/view/10.1 093/acprof:0s0/9780198763840.001.0001
acprof-9780198763840.
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\' gicHMK KoHcTutyuiinoro Cyay Yxkpainu

L
anqg‘mi Ha 3aNUTAHHSA, AK KOHCTPYIOBaTH Ta YuTaTH npaBo B 06rpyHTOBaHMI
cnocio - : . '

MpeAcTaBHUK AIANOTIYHOTO Niaxoay A0 npasHuyoi a
4Ol LLUKONW JlicaBoHcbKoro yHisepcutery (Moptyranis
cBOi npauli «BcTyn 0o npasa» 3a3Havae:
1 NepeKOHaHHs B oaepxysava. Liei ap

prymenTadii, npodecop npas-
) Mirens Teiweiipa ne Coysay
“lOpuanynnii apryment mae na meri CTBOpU-
o FYMEHT noxoauTs Bip 3auikasneHoi CTOPOHU i
ma€ NPMHAMMHI OAHOTO OAePXyBa4a — KOHTPareHTa, ane ZlyXe 4acTo 1 iHWoro aape-
cata — cyn.glo, SKUN KOMNETEHTHUIA BUPiWUTY KOHKpEeTHy cnpasy. Y uboMy Bunaaky
sauixkasneHl CTODOHN NPArHYTL BNAWHYTM Ha NoGyaoBY pitueHHs, BUKOPUCTOBYIOYM
apryMeHTH, ik MOXYTb IPU3BECTU 10 POpMyBaHHS y cypni nepekoHaHHS, Lo cnpasa
mae OyTV BUPILLEHA HAa OCHOBI BEepXOBEHCTBA npasa»?.
(OCHOBHOIO npvmmop BUHWKHEHHS CKnagHux cnpas € HasBHICTb npaeoBoi HOpMY 3
«BIAKPUTOIO TEKCTYANBHICTIO», L0 HEe BCTAHOBAIIOE YiTKO BU3Ha4eHe Npasuo nosegiH-
xu, chopmynboBaHe 859TDaKTHo, i 3 Liel NPUYUHK noTpebye A0AaTKOBOro TlyMaYeHHs,
Ha OCHOBI IKOrO HEOOXiAHO BUPIWUTK iopuanyHuiA cnip®. Y Bunagkax, konu Gakt 4m
npasuna qcxapxylorfaca, NoTpibHe nopgansblue 06rpyHTYBaHHS 3a AONOMOrOIO NaHLora
apryMeHTiB 10 GaKTiB aG0 3micTy HopM, a6, B OCTaHHLOMY BMNaAKyY, NO3WLIN WOAO
X TnyMa‘leHHR-_ﬂ.ﬂﬂ AOCNIAXEHHA HaLWOi NpoBnemaTuku cnip NOEAHYBaTU CUNbHI
acnekTu KOXHOI 3 Moaene.
3a OUIHKOI I': Baiinana, Hopmu-npuHumnu g DOKTPUHI P. Anekci 3akpinniooTb
+ QyHAAMEHTaNbHI NPasa N0ANHK, siKi MOXYTb 6yTi peanizosaHi no-pi3Homy. Y pasi
. KOHCTUTYL{IHO-NPABOBOro KOHMAIKTY HOPMU Npo npasa NIoAVHM NOBUHHI ByTW NigaaHi
npoueaypi «3BaXyBaHHS» 3 METOIO BCTAHOBNEHHS GanaHcy Mix HUMU. BUKOpUCTaHHS
TaKoro MeToAy AO3BONAE PALIOHANIbHO BUSHAYUTM CNiBBIAHOLWEHHS npuHUMNie, ra-
. PaHTYIO4M HANEXHWIA 3aXMCT NPaB Big HEOBIPYHTOBAHUX OBMEXEHb®.
: KOHCTUTYLINHI HOPMU-NPUHUMNK, 3riAHO 3 No3uuicio P, Anekci, MOXyTb ByTun
. CniBMiPHWUMM i3 3arafibHOi TOYKM 30Dy, BUPaXeHOi B KOHCTUTYLLINHOMY aKTi: «MUTaHHSA
He B NPSAMIi CNIBMIPHOCTI OKPEeMUX, a B NOPIBHSHHI NO BiAHOLLEHHIO 40 iX BAXMBOCTI
. DNS KOHCTUTYUII»®, 3 NO3MUii AaHOT METOAONOT i NPABO3ACTOCOBHMIA OopraH NoBuUHEH
BMKOPVCTOBYBATK NO3ULI0 KOHCTUTYLIji, B PE3YNLTaATI HOro AOCArHEHHS ONTUMANBLHOIO
BanaHcy KOHCTUTYLIAHMX NPUHLMNIB CTAE MOXIMBUM, KONU BinByBaeTLCA anensuis Ao
KOHCTUTYUINHWUX LLIHHOCTEN AK A0 NMOCTINHUX | aKCIOMaTUYHUX.
Ak BNy4HO 3a3Hayae T. yaaw, «...BiAWTOBXYIONUCH Bif NPUAHATUX NPUHLMMIB,
apryMeHTyBay HamaraeTbCa OTPUMATH CXBANEHHA aBANTOPII WOAO KOHKPETHOI, ane

' Siltala R. Law, Truth, and Reason. A Treatise on Legal Argumentation. Law and Philosophy Library.
Vol. 79. Springer Science+Business Media B. V., 2011. 307 p.

¢ Miguel Teixeira de Sousa. Introdug&o ao Direito. Coimbra : Aimedina, 2012. p. 412.

* Jaap C. hage et al., Hard Cases: A Procedural Approach, 2(2) Artificial intelligence and Law 113
(1993). Us TepmiHonoris 6yna Bneplue BBeeHa B HayKy XapToMm, kWi, 30Kpema, 3a3Haqas y CBOIX
npausx, wo Byab-aka lopuanyHa Hopma Mae «BiAKPUTY TEKCTYanbHICTb», TO6TO, 3 0aHOro Goky, He
MOXHa Aasartu inaAvBiAyanbHe TNyMaYeHHs NPaBoBOl HOPMK, a 3 ApYroro, Wo B Byab-sikilt cucTemi
Npasa HeMUHy4i NPOranuHW Ta NeBHa BiACYTHICTb PEerynioBaHHs.

“ Bainan I B. MpuHUMN NPONOPLIMOHANBHOCTY B COBPEMEHHOM MEXAYHapOAHOM Npase : AuC. ...
kaHp. topua. Hayk. Mocksa, 2017 . C. 158.

* Anexcu P. dopmyna seca / nep. ¢ aHrn. B. B. ApxvnoBa. Poccuiickuii @XeroaHuK Teopum npasa /
noapea. A. B. Nonskosa. Cankr-MNetepbypr : lOpuanyeckasn kHura, 2009. (Exeroanukuv npasa). C. 218.
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BicHuk KoHctutyuiviHoro Cygy praiH
n

TEES

cynepesnnBoi Touku 30py. s uboro Baxameo, 06 BiH NOSICHWB, YOMY HOpMa Npa
CBOEIO 4EProio, aPryme,

Mae 6yTv BUTAYMaueHa came y Takuii cnoci6. A Ans Lboro, .
y TNYMaueHHi Hopm np,

TYBay BUKOPUCTOBYE Taki apryMEHTH, siki BAKOPNCTOBYIOTL
a came: argumentum a contrario (apryMeHT BiA CynpOTUBHOIO), argumentum g g, -

5 PR llj
(ApryMeHT WoAa0 NOAIGHOCTI), apryMEeHT 3a aHaslorielo, argumentum a fortiori (apn,.

MeHT 3 nocsiay), argumentum a completudine (apryMeHT 3 LiniCHOCTI), argumeny,
a coherentia (apryMeHT 3 y3rofpKeHOCTi), NCUXONOIHHUIA aPTYMEHT, ICTOPUHMiY 5
FYMEHT, anaroriyHuil apryMeHT, TeNe0NoriYHniA apryMeHT, argumentum ab exemp,0
(aprymeHT 3 npuknagay), CACTEMHUN apryMeHT>". B

IOpuanyHa aprymeHTaujs € 0608’A3KOBOIO B KOHCTUTYLIMHOMY CYA0BOMY Npougeg;
O6rPyHTOBAHICTL KOHCTUTYLAHOrO CYI0BOrO KOHTPO/IO € OAHNM I3 CKNaAHNX MiTay,
KOHCTUTYUINHOI TEOPIl, IKe NOPYLUYE KOXHE MOKONIHHS KOHCTUTYLIMHUX IOpVI_CTiB, Ko.
CTUTYLLiFHI Cyan TayMayaTb HOPMU NPO NPasa JI0ANHN LIAXOM DOSKPUTTS IX KOKery,
TYUiiHO-NPaBOBOro 3MicTy. HaityacTilue Ha npakTuLi cynam AOBOANTLCH PO3Mspay,
CKNaaHi cnpasu Woao KoHGNIKTY ABOX Npas. Y Npouec yxBaneHHs PILLEHHS y cnpgg
CYAM BUPILYIOTL NUTaHHA NPO A0NYCTUMICTL OOMEXeHHs OAHNX NPpas 3_'1#8T0l0 3axucry
IHWKX. FK pesynbTar, Wwopasy Cyaai 3MyLeHi 3HaxoanTu KOI:!CTMTYU.MHO'_FIDaBOBMﬁ
6anaHc ix B3aeMHOI peanizauii 3a 4LONOMOroio NEBHNUX METOAIB IOPUAVHHOI aprymey.
Tauii. KOHCTUTYLiNHI cyan y CBOIN AisNbHOCTI aKTUBHO BUKOPUCTOBYIOTH NPUHLup,
npasa, siki € BaXAMBMMu meToaamm (3acobamu) GOpMyBaHHS YMOK, aprymMenTayj
pileHb. KDpUcanKLis KOHCTUTYUINHUX CYAiB NPUIMae PiLUEHHNA NPO HOPMATUBHI pay.
KOBi YMOBMU, B IKUX MOXeE AisiTW noniTuka, To0TO 3aKOHOAAaB4a Ta BUKOHaBYa Bnapg,
BoaHouac maioTh 6yTn A0TPUMAHI ABI MEXi: NO-NepLue, KOHCTUTYLINHWIA CYA HIkonu ye
Mae MOXNMBOCTI CaMOCTINHO akTUBI3yBaTUCS Y Cynepevnsunx cycniano-noniquwx
nUTaHHAX. Ak OpraH Bnaau, Lo yXBanioe CyA0BE PILLEHHS, BIH Mae npaso pobuty ue
TiIbKW 32 3BEPHEHHAM | LOTPUMYIOYMCb HOPMATUBHO BU3HAYEHUX KOHCTUTYUiMHuy
npoueayp ta opm.

Ana KOHCTUTYUINHOrO cyay gie npuHunn: «Tam, e Hemae (KOHCTVITyLI,WlHOFO)
cy6’ekTa 3BEpHEHHS, TaM HEMae i (KOHCTUTYUINHOMO) cyaai». Lie o3Havae, wo pje
NPUHLUMN, BIANOBIAHO A0 AKOr0 KOHCTUTYLIAHWIA CyA NOKAMKAHWUIA YXBaNIOBATY PilLek-
HS, SIKLLO A0 HbOro 3BePHYNUCH. Mo-apyre, KOHCTUTYLINHWIA Cy/ 3aBXAN 3HAXO4UT,
MacwTab CBOEI OLiHKM TiNIbK B YAHHOMY KOHCTUTYLINHOMY NPasi, a He B NOrnsaax yu
YSIBNIEHHAX MNPO NONITUYHY, COUianbHy Y4 EKOHOMIYHY AOUINbHICTL. Heasaxaiouu Ha
abCTpaKTHUIA, BIGHOCHO HEBU3HA4YEHWIN XapakTep 6araTbOX KOHCTUTYLIIRHUX HOPM, Wo
Bi[IKPMBAE MOX/MBOCTI AN KOHCTUTYLLIMHOrO TNYMaYeHHN, i€ NPUHLMI, LLO Npaso-
CyAAs KOHCTUTYLINHOMO Cyay — UE He NOJIITUYHWIA aKT, @ NPABOBE PILLIEHHS, NPUIAHSTE
BIANOBIAHO A0 KOHCTUTYLINHOI Npoueaypw.

IOpuCAMKLIS KOHCTUTYLIAHMX CY/B € TaK 3BaHUM «4MCTUM>» NPABOCYAAAM, NPeame-
TV BUPILWEHHS SKOro € A0CUTL 6IM3bKUMK 10 NONITUKK, TOMY MO0 YaCTO HA3MBaI0Th
3AiNCHEHHAM NPaBoCyAAn sui generis. Y 38’3Ky 3 UMM NOCTINHOIO TEMOIO IOPUCAMK-
Uil KOHCTUTYLLIMHMX CYAIB, fiKa 3arOCTPIOETLCS B GaraTbox npouecax, € NUTaHHs npo
BiAHOCUHM IOPUCAMKLIT KOHCTUTYLINHUX CYAIB Ta RONITUKK. Y AesKnX KpaiHax iCHYe
Tak 3BaHe BUJIYHEHHS NEBHUX «NONITUYHNX>» 3aX0A4iB i3 chepu Nepesipku KOHCTUTY-

' Aynaw T. PUTOPUYHUIA NiAXia A0 NPaBoBOro apryMeHTyBaHHs Ta NpaBoBoi aprymeHTaLyii. Pinocods
npasa i 3araneHa teopis npasa. 2020. Ne 1. C. 117.
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BicHmx KOHCTUTYUiHHOro Cygy Ykpaitn
Ne 5/2021

\WiiAHUMI CYAAMW, HaNPUKNaA, dirypu «nonituuHoro nuTanHsi» y npasosivi cucTemi
\CLUA, «YPAIROBOTO aKTa» y dpaHuy3bkomy npasi Ta «npeporaTus BEPXOBHOI BNaau»
\B GPUTAHCLKOMY NpaBi. Ane i1 y nepxasax, ski He MatoTs NPaKTUKV BUNYYEHHS 3-Nig

KOHTPO/NIO KOHCTUTYLIMHOrO Cyay akTis oprawis BukoHasuoi Ta 3aKOHOAABYOI Bnaaw,
\nanpuknaa, y HiMewumHi, MoxyTs BcranosniosaTucs MeXi KOHCTUTYLIIHOrO KOHTPONIO,

ockinbki CaME 3a 3akOHOAABUEM 3akpinMoeTLCs 3aransHe peryniosanHs. NpoTe B

AUCAHOMY NPasl HEMOXANBO NOCKOHANO BUSHAYUTI MEXi NONITUYHIX OLHOK, TOMY B

RIANBHOCT! KOHCTUTYLIMHUX CyAiB NoBUHEH pjsTy NPUHLMN IOPUANYHOT CTPUMAHOCTI.

Himeubka KOHLleﬂLlIS.I «Verfassungspatriotismus» (KOHCTUTYUINHOrO NaTPIoTU3MY)

BNY4HO OXOMUIIOE DYHKWIO KOHCTUTYLLIHOIO BUpILLIEHHS MOAITU4HYX npouecie. 3aranb-

HOBIAOMO, WO HOBa Cuna cynosoi npakTukm g ranysi npas MloauHY NoeaHyBana M’ akui
'niaxia {19 chepwm aii XapTii NPas MOAUHM Ta napanensHe 3aCTOCYBaHHA BHYTPILLHIX KOH-
‘ cmTvll:“HKX CTaH_n.aprue, AKLLIO BOHM He 3arpoxyloTh NepLIocTi npasa E8poneicbkoro

Coto3y'. Himeubki CYAn, SiK Npasuno, € NosNbHUMY napTHepamu €8ponencoLKoro cyay
'3 NPpaBs NMOAVHM (nani — ECNN); Bonm Ginbwe nocunaioTses Ha npakTuky Jliokcembypr-
{CbKOrO CYAY, HIX CYAu IHWNX AepxaB-uneHis 3a NoAiGHUX 06CTaBUH?.

_ HimMeubke CYA04MHCTBO B LiNOMy po3risiaae noHan Tpu MinbioH! CNpas Ha pik.
\Ix ePEKTBHE BUDIWEHHS BUMArae yaroaxeHux CTaHaapTiB OCHOBHUX Npas, AKi €
\NpUHLMNAaMN, Wo 3actocosye Oeaepanbhuii KoHcTuTywiiHmin Cya HiMedunHu y
| CBOIN AIANBHOCTI. [insi niaTpuMku edekTusHOi po6oTu CyA0BOi BNaan Ha OCHOBI [0K-

TpMHaanl{lX Xap_aKTepMcmx npae OCHOBHOro 3akoHy HiMey4rHU BUKOPUCTOBYETLCS
- IPE3yMNLIA EKBIBANEHTHOCTI, Sika € NParMaTYHM iIHCTPYMEHTOM®. BaxnBe 3HaueH-

HA ANA CNIBBIAHOLLEHHS OPUCAVKUIT KOHCTUTYLIHUX CyAiB Ta AEMOKPaTii MaE Te, 4u

NOKMKaHa IOPUCAVKLISA KOHCTUTYLiHUX cypiB 3axuvwaTi abCoNtoTHI LiHHOCTI. Hanpu-

knag, B ab3auj nepwomy crarti 1 OCHOBHOro 3akoHy ®PH Bu3HaoTLCA a6COMNOTHUMUI

LIHHOCTAMM MAHICTb Ta LWiHHICTb NOACHKOI 0COBMCTOCTI, SiKi CTOSITL HaZ 3aKOHOM | HE

MOXYTb OyTV 3MiHeHi napnameHTom NP BHECEHHI KOHCTUTYLIMHUX 3MiH. TiNbku He-

3anexHa IoPUCAVKUIA KOHCTUTYUIHUX CyAiB NOKAMKAHA 3a6e3neunTi LOTPUMAHHS
' KOHCTUTYUINHUX NPUHUMNIB NPABOBOI AepXasu Ta Aemokparii. B iTanincekin KOHCTU-
' TYWifHIA CYAOBI NPaKTULI ICHYE AOKTPUHA NPO KOHTPMEXI, a60 KOHCTUTYUINHI MeXi,
iKY iTaninCbknin KOHCTUTYLiHUIA Cya BUSHAYMB SIK OCHOBY KOHCTUTYLAHMX NPUHUMNIB
'Ta OCHOBHWX NpaB, rapaHToBaHWX KOHCTUTYLLEID.

CyyacHe npaBOPO3yMiHHSA MOBUHHO PO3BMBATUCA B MeXax iaei Ta WiHHOCTel
'YNHHOT KOHCTUTYLT, TOMY KOHCTUTYLiHWIA Cyn Ykpainm (aani — Cya, KCY) mae 6ytn
odiLiiiH1M CYG’EKTOM Ta NPOBIAHNKOM EAVHOT NPABOBOIT IREONOrii, OB HEeYXUALHO
peani3oByBaTV CBOE NPU3HAYEHHA WOAO peanidauii KoHctutyuii Ykpainn. Geaymos-

HO, Hi KoHCTUTYLi YKpaiHu, Hi 3akoH YkpaiHu «Mpo KoHcTuTyuiitiunin Cya Ykpainu»

He MICTATb BUMOT LWOAO KPpUTEPIIB aprymeHTauii pilieHb. Anania npaktukv Cyay nae

nifcTasun roBOPUTU NPO 3aCTOCYBAHHS HUM CUCTEMHOIO NIAXOAY, OJIHaK CUCTEMHICTb

KOHCTUTYL{IAHOIO TAYMaYy€HHA 03HAYaE He TiNbK1 B3aEMONOB’'a3aHe GopmManbHO-

' Von Bogdandy A., Constitutional Principles, in A. von Bogdandy and J. Bast (eds.), Principles of
European Constitutional Law, 1st edn. (Hart Publishing 2006) p. 3 at p. 34-50.

Z Broberg M. and Fenger N., Variations in Member States’ Preliminary References to the Court of
Justice, 19 ELJ (2013) p. 488.

* Similarly Wendel, supra n. 38, p. 161.
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W, @ A TNYMaYeHHs: NONoXewy, o

NOriYHE TyMaYeHHs NONoXeHb KoHCTUTYUIT YKpaiH -
eyt nvp"auso My BaXMBO, 11106 Y IPOLEC TAyMa4eHHa KoHcTutyuii Ykpainy Ko
HE BUXOAMB 3@ MEXi TNyMayeHHsl Ta CBOET KOMNeTeHLU!. WpeTbea Npo 3'c?lCT0(Ey;3;,\Hmi
POILWMPIOBANLHOIO TAYMAYEHHS, WO MOXe NPU3BeCcTy AO SHWKEHHA NPAMOI Aji g
NoXeHs KOHCTUTYLT YKpaii Ta 3arpo3n KOHCTUTYUIMHOMY napy.

CNi 3a3HAYUTU, WO TIYMAYEHHS AESKMX KOHCTUTYLIMHMX HOPM € CKNafHUMy 3g°g,
KY 3 iX HE3PO3YMINICTIO Ta HETOYHICTIO. Y X gunazkax npsama ais KQHCTMTVLLN y'(paihu
BIABYBAETHLCS HE Yepea KOHCTUTYLLiFHY HOPMY, @ Yepe3d POSYMIHHA IACI, 3aknapeng;
Uit Hopmi. Tak, y csoii npakTuui KCY 06rpyHTOBYBas PiLWEHHS HA OCHOBI KOHUen;
ABTOHOMHOFO 3HAYEHHS TEPMIHIB KOHCTUTYLLIMHNX NONOXEHb, SOKPEMA | B ThyMayey,
nonoxexs crarTi 29 KoncTuTyuii Ykpainu. BuaHatatotm chepy Al HaCTUHU Tpeyyy;
cTarTTi 29 KOHCTUTYLi YKPAiHM | 3HAYEHHS TEPMIHA «3N104MH, (?YI} BUSHAYMB, W «y
aHaniay NONOXEHD ... MKHAPOAHWX aKTiB He B6@4AETHCS PISHNLI MK KDUMIHANLHN,
Ta aAAMIHICTPATUBHUMU NPOTUNPABHUMU AIAHHAMU, OCKINbKI BOHW OXONIOKTLeq
3aranbHUM NOHATTAM ,NPaBonopyLweHHs“». Cyan TakoX 3aCTOCOBYBANM CTaTTig 29
KoHcTuTyuil Ykpainv y NnUTaHHAX, Wo He noB’A3aHi i3 KPUMIHANLHUM NPOUECOM af,
NPOLECOM NPO aaMIHICTPATUBHI NPaBONOPYLIEHHS.

OAHWM i3 HaNBINbLL ACKPABUX NPUKNAAIB NPAMOro 3aCTOCYBaHHS HOPM CTarTi 2g
KoHCTUTYLii YKpaiHW € BUPILLEHHS NUTaHb, NOB’A3aHUX 3 exkcTpaauuieio. | came Piey.
Hs Cyay y cnpasi 3a KOHCTUTYLINHUM NOAAHHAM Ynoer-!f)aaxce_noro BepxosHoi Pagy
YKkpaiHuv 3 npas NIOAVHY WOAO BiANOBIAHOCTI KoncTuTyuii Ykpaiim (xow_cmrymnmcﬁ)
NONOXEHHSA TPETLOrO PEYEHHS YaCTUHN NEPLLOI crarTi 13 3a}<0Hy pramm «an NCwxi.
aTpuyHy gonomMory» (cnpasa nNnpo cy,aoamﬁ KOHTPONb 3a rocnitTani3aulieo Hemes,qamm
0ci6 0 NeuxiaTpuuHOro 3aknaay) eia, 1 yepsHs 2016 poky Ne 2-pn/2016 rpyHTyBanocy
Ha WiHHOCTAX Ta npakTuui ECMNJ1 i npuckopuno Npouec 3akOHOAABHMUX 3MiH y coepi
3aXMUCTy NPaB NOAEN, WO He MAIOTb LUMBINBbHOI pieapatHoCTi. Y PiwenHi Cyn 8uanag
TaKUMMK, WO He BiANOoBiAaTs KoHCTUTYUII YKpaiHu (€ HEKOHCTUTYLLINHUMM), NONOXeH-
HS LLOCTOrO PEYEHHS YaCTUHU NEepLUOi CTaTTi 13 3akoHy Ykpainu «[po ncmxiarpmw
nonomory» Big 22 niotoro 2000 poky Ne 1489-I11 3i 3miHamu, skumMu nepeadaseHo, wg
ocoba, BU3HaHa y BCTaHOBIEHOMY 3aKOHOM NOPSAKY HEAIE3AATHOIO, fka 3a CTaHoy
CBOr0 3A0POB'S HE 3AaTHa BUCNOBUTU NPOXaHHs aGo HapaTi ygsinomneuy NUCbMOBY
3rogy, rocnitaniayeTbCs A0 3aKnaay 3 HaAAAHHA NCUXIATPUHHOT AONOMOTW 3a piluek-
HSIM (3roZ1010) OpraHy OMiKuM Ta NiKNYBaHHs, AKe yXBaNOETLCS HE Ni3HiWe 24 rogu 3
MOMEHTY 3BEPHEHHS A0 LbOro opraHy 3aKOHHOro NPeACTaBHUKA 3a3HauveHol 0coby
i MOXe ByTV OCKapXeHO BiANOBIAHO A0 3aKOHY, B TOMY Y1CNi [0 cyay'. [laHe pilex-
st KCY npuckopuno npouec GinbLu WMPOKOro 3acTOCyBaHHA CcTaTTi 29 KoHcTuTyyj
YkpaiHu, a TakoX Haaano NOWTOBX 3aKOHOAABYMM 3MiHaM y cdepi 3axucTy npas
nioaen, Wo He MaloTb LUMBINLHOI Aie3aaTHOCTI. CyA y PILLEHHAX, WO TAyMauunu crar-
Ti0 29 KoHCTUTYUIT YKpaiHK, po3rnaaas Lo KOHCTUTYLINHY rapaHTiio y CNONYYeHHi 3
cratTeio 5 KoHBEHLji Npo 3axucT npas NOANHN | OCHOBONONOXHWX cB060A4 1950 poky

' PiwenHa KoHctutyuinsoro Cyay YkpaiHv y cnpasi 3a KOHCTUTYUIMHUM NOAAHHAM YNOBHOBAXEHOM
BepxosHoi Pagu Ykpainu 3 npas NioAvHN WOAO BIANOBIAHOCTI KOHCTUTYLT YKpaiHW (KOHCTUTYUR
HOCTI) NONIOXEHHS TPETLOr0 PEYEHHs YacTUHK nepwoi crarTi 13 3akony Ykpaium «[1po ncuxiarpuysy
AONoMory» (cnpasa npo Cya0BUiA KOHTPONL 3a rocnitTanidauielo HeaiesaaTHnx ocid o neuxiarpuy:
Horo 3aknagy) sia 1 yepsHs 2016 poky Ne 2-pn/2016. URL: https://zakon.rada.gov.ua/laws/show,
v013p710-18#Text.
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\w — KoxseHws) Ta cratreio 9 MixHapoaHOro nakTy Npo rPOMAASHCBKI i ROTEENHEE
’ 1966 poxy. Xapakrep ncuxiatpuyHoro 3aTPUMaHHA 3yMOBJIIOE Heo()mefCTb
NepIOAMHHONO CYAOBOrO KOHTPONK. BianosiaHo Ao cTatTi 5 KoHBEHLIT HEAIE3AATHICTL
N nCKXi4Ha XBOPOGa He MOXYTL cami No co6i cyrysaT AOCTaTHIMK NIACTaBaAMU IS
EWmeHHn csoboam y ncuxiatpuysomy saknapi. ECMNJ1 HeoaHOPa30BO 3aquaqa8.
i W «0c06a He MOXE BBaXaTucs ,NCUXIYHO XBOpow"“ Ta 6yTn no3basneHa aclml, AKLLO
4 He AOTPUMAHO TPLOX HUXYEHABEAECHUX MIHIMANbHUX yMOB: no-nepLe, 06’'exTmsHa
' MeAMHa eKCrepTU3a NoBuHHa AOCTOBIPHO NOKasaTy, Wo ocoba € NCUXIHHO XBOPOIO;
Apyre, NCUXIYHUA poanan Mae 6yTu Takum, Lo 06yMOBNIOE NPUMYCOBE TPUMAaHHS
0co6u Y NCHXIaTPUYHIN NikapHi; No-TpeTe, HeOBXIAHICTL NPOAIOBXYBAHOIO TPUMAHHSA
:\ neuxiaTPUYHIN NiKapHi 3anexuTb BiA CTINKOCTI TAKOro 3axBOPIOBAHHA». 4
4  YHaseaeHomy suule pilenHi KCY BUKOpUCTaHO iHAYKTUBHY MOAESb apryMeHTauil,
:’;\axa NPOTUAEXHA AjanoriyHiii Moaeni Ta Nos’a3aHa 3 PO3BUTKOM COLIONOTI4HOT I0pH-
‘enpyAeHUiil. Cya BCTaHOBMB, WO NPaBo € He CTATUYHUM SIBULLEM, BIAOOPaXEHUM Y
PMaTUBHO-NPABOBUX aKTax, a AUHAMINHUM. s
KCY nocTiiiHo BUkopucToBye npakTtuky ECMNJ ans TNIYMAYEHHSI KOHCTUTYLINHUX
“inonoxeub, LLLO CTBOPIOE CBOEPIAHWUIA 3B'A30K MiX HALOHANbHUM Ta MiXHApPOAHUM
\npasom. Ponb 0pUCAVKUIT KOHCTUTYLHUX CyAiB 3aNeXWTb Bif, TOTO, HACKINbKN Ha-
HioHaNbHe KOHCTUTYLIHe NpaBo iMnnemMexTye ctaHaapTv KoxseHuii. Y cdepi npas
“oauHM aisnbHICTL Cyay nonsrae Y BU3Ha4YeHHI NpaBOMIPHOCTI BTPy4aHHA Aepxa-
‘\au y npusatHy cdepy nioauHu. Came 3a UMM KpUTEPIEM 3AINCHIOETLCS Nepesipka
%HOPMaTMBHO-NPABOBMX akTiB HA NPEAMET iX BiANOBIAHOCTI KoHcTuTyuil YKpaiHv! Ta
iHa NpeAMeT BTPy4aHH:A Aepxasu y chepy cBo6oau 0cobu. MNpu uboMy KpUTepiem
K NPaBOMIPHOCTI € Came NonoxeHHsi KOHCTUTYUii YkpaiHu, siki NOBUHHI BYTH HANEXHO
L KOHKPETN30BaHi B 3aKOHOAABCTBI.
, [MaHpemis kopoHasipycHoi xsopo6u (COVID-19) cTeopuna Haa3BUYaIAHi npobnemum
| Ans Bnagu BCiX AepXas — 4neHis Pagu E8ponu, ockinbku, edeKTUBHO pearyo4um Ha Lo
\KpU3Yy, NOTPIGHO rapaHTyBaTH, WO 3aX0aU, AKUX BXUBAIOTb Aepxasu, He NiAPUBaIOTL
1 3arabHOEBPONENChKI LIHHOCTI NpaB NI0AUHU, AEMOKPaTii, BEepXOBEHCTBA Nnpasa Ta 3a-
;nmuanorbcq nponopuiinHumMu. Lle ninTeepaxye aprymeHTauis PileHb KOHCTUTYLLINHUX
'CyAiB €BPONENCbKUX KpaiH. Tak, y pilweHHi KOHCTUTYUiiHOro Cyny PecnyGniku Cno-
|BeHif' BKA3YETbCS, LWLO YpsiA 3aNpOBaAvB HU3KY 3a60POH Ha nepecyBaHHsi Ta MacoBi
‘3i6panHsi. 30kpema, 6yno 3a60poHeHO BUXOAUTU 3a MEXI TEPUTOPINA MyHILMNanitety
'AOCTIAHOrO 441 TUMYACOBOrO MiCLs MPOXMBaHHS. MMig yac po3rnaay cnpasun OCKapxy-
BaHa MoCTaHOBa BTPATU/IA YMHHICTb, ane KOHCTUTYUiiHUI Cya BUPILLMB NPOAOBXUTU
po3rnisa Cnpasu y 38’A3KY 3 TUM, LLO PaHiLLe Cnpasu Takoro poAay He po3rnspanucs i
BaX/MBO OYJ10 BCTAHOBUTU NPELIEAEHTHE PILLEHHS, 3BaXAI04M HA MOXMBICTb 3anpo-
BafDKEHHS YPSAOM aHaNoriyHUX 0BMeXeHb Y MainbyTHLOMY. KoHcTutyujitiui Cya eu-
3HaB OOMEXEHHSI KOHCTUTYLINHUMM, 3a3HAYMBLLN, LU0, 3anpoBaaXyloyn 0OMeXeHHs,
YPSIA nepecnifyBas NeriTuMHY METY — 3axXuCT 30POB’S i XUTTS noavHu. epxasa
BUKOHYBana CBiii NO3UTUBHWIN 060B’A30K LLOAO0 3aXMCTY XUTTS OAVHM, SKUIA BUNIU-
Bae 6e3nocepeaHbo 3 HU3KU HOPM KoHeTutyuii. LLloao nutavHs NPONOPLINHOCTI,

' Constitutional Court Decision No. U-1-83/20, dated 27 August 2020 Official Gazette,

No. 58/2020 and Official Gazette RS, No. 128/2020 | 27.08.2020. URL: https://www.us-rs.si/
decision/?lang=en&id=115159.
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0 ypsA 3iLTOBXHYBCA 3 HeangngweHiCTm, hy
: KOBWX | MEAVNYHUX AOCNIAXEHL C
4aC NONaTKy NOWMPEHHS BIPYCY HE u?an% :?r{ y TaKix yMoBaX Ail ypaay nOBlf})-{\}:libé )
KoxcTutyuinuni Cya 3aye.a>xwa, S o B A
sacHosaMi Ha obcrasuHax | nDOrHo:aa>(().K okl isuifiesons . Np °Tea
LBOMY NUTaHHI ypRA MAE A0CUTD wvp g OrONOCHE BIDCTEREHHA T8Sdhos
inHuit Cya Pecny6nikv Bonrapis Ohig
el - 'q3KOBOro KapaHTUHY, TaknUM, Lo Cynepeyurs Kow
B BRI R Ginbri TenedoHN 3anpoBaaMAY B KBITHI 2020 8
e v KOHTponb e 3akoHy «[p0o eNeKTPOHHI KOMYHiKauyji», y Poky,
NPWAHSIBLUM 3MIHW | AONOBHEHHA A0 aKOoHY s oy, Texd
iH NnepeaGayaeTbCs, WO AaHi KopuCTyBais MO ; " i 36epiry
3:cg WiICTH MICALIB ANS «NPUMYCOBOrO BUKOHAHHSA 0208 :I:;?(l:; . :biulill NiKyBapy %
3aKOHOM NPO 3A0POB’A OCI6, SKi BillMOBnﬂ.IOTbCﬂ aboH S };Hq)o .M hoyn A0y
6yno HapaHO KiIbKOM AVpeKuiam MBC, aki mornu OTEM ?-/o C : pmauiio ;fe,.an“
i noginomnaTh cya. Ckapra Haainwna Ao KOHFITWTYH'"“O ?';ITYM ,1'11 AenyTarig (g
3a Bonrapio» CTOCOBHO TOrO, WO 3MIHN, AKI nppAOBxcaTbB{J. ; I nicns eeepeyq,.
13 GepeaHs HaA3BUYANHOrO CTaHy Yepes nqnp.emuo KOPOHABIPYCY, BIAKpMFaDTb P
QNS 3710BXMBAHb | MOX/IMBOCTI MaCOBOO BIACTEXEHHA BE/IMKOI KiNbKOCTi niopej;.

7 TpasHs 2020 poky KoncTutyuinhuii Cya Pytdyml NOCTaAHOBUB, WO yka3 n.p el
[eHTa Npo 3anpoBafXeHHA B PyMyHii HaA3BM4anUHOIo craug‘/ € HeKOHCT"T}’u'"HMMi
BUXOAMUTL 3@ MEXi NPaBOBUX NOBHOBAXEHD Masn aeexaam . KoHCTUTYUiithu; Cny
BCTAHOBMB, WO yKa3 Npo 3anpoBafXeHHs Hanagmqamuoro CTaHy N«_i 34/2020'
BHOCUTb 3MiHYM Ta aonosHioe ykaa Ne 1/1999, e B UiNOMY HEKOHCTUTYLIHUM, Kokcry.
TyuiiHuia Cya apryMeHTyBsas, Lo 3a NPpUHUMNOM DO_SHOAUIV NOBHOBAXEHb napnamey,
BU3HAYa€e NPaBOBi MEXi HAA3BUYANHOrO CTaHy, TOAI AK MpeanaeHT oTpumye NOBHOEg
XEHHS 3anNpOBaAXyBaTy MOro Ta KOHTPOIOBATN BUKOHAHHS. BoaHouyac Huaka T
3axonis (NpsMi 3aKynisni ToBapis p.epxopraHaMM, BIACTODOHeHHﬂ 3 nocap, Besiuy
Aepxcnyx608uiB, MPU3YNUHEHHS! YCIX uuambtmx ja KPUMIHA/IbHWX CNPAB TOWWO) By,
AWTb 3a MEXi 3aKOHOAABCTBa NPO HaA3BMYaNHUA crgta, alie 6yno ‘-MHHITI.M Ha MOMeyq
3anpoBafXeHHs HaA3BU4aNHOTO CTaHy. Koacrmyummfn Cya PyM.yH" BBaXa, 1
yka3 MpeanaeHTa nosuHeH 6ys NPOMTV NAPIAMEHTCbKWIA KOHTPONb | Nnapnamext Mag
6v caHKLioOHyBaTK nepesuLLeHHs Mpe3naeHTOM BUSHAYEHNX 3aKOHOM NOBHOBaXeH,
Takox KoHCTuTYLiiHUIA CyA BUBHAB HEKOHCTUTYLIHNM HaKNanaHHs wipadis sa n.
PYLLEHHA KapaHTUHY. IX 3 NoYaTKy KapaHTUHY noniuis Bunucana noxaa 300 Tucsy Ha |
3aranbHy cymy noHaa 120 MinbiAoHIB EBPO.

Y 3a3Ha4eHNX PILUEHHSX KOHCTUTYLIAHNX CYAIB apryMEHTOBAHO A0BOAMTLES, o
obmexeHHs npas i cBo60A B iHTEPECax CyCcniNbCTBa B yMOBaxX HaA3BUYANHOMO CTaHy
AONyCKaeTLCS, ane 0608’'A3KOBO Mae nepedysaTut Nig XOPCTKUM KOHCTUTYLiiHM
KOHTPONEM.

KoncTuryuiniui Cya spaxysas, L

' Decizia Curtii Constitutionale a Romaniei nr. 152 din 6 mai 2020 referitoare la exceptia de
neconstitutionalitate a dispozitiilor art. 9, art. 14 lit. ¢*1)-f) si ale art. 28 din Ordonanta de urgenta
a Guvernului nr. 1/1999 privind regimul starii de asediu i regimul starii de urgenta si a ordonantei
de urgentd, in ansamblul sau, precum si a Ordonantei de urgenta a Guvernului nr. 34/2020 pentry
modificarea si completarea Ordonantei de urgentd a Guvernului nr. 1/1999 privind regimul stari

de asediu si regimul starii de urgenta, in ansamblul sau. URL: http://legislatie.just.ro/Public/
DetaliiDocumentAfis/225555.
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Orxe, 1OPUAKYHA apryMeHTauin € 0608'S3KOBOIO B KOHCTUTYLINHOMY CYQ0BO-
1y Npoueci Ta mae ocobnusocri, 3YMOBNEHI IOPUCAMKLIEID Ta KAaTEropiasMn Cnpas.
KOHCTUTYUIRHOMY NoAaaHHi WOA0 OdiuiHOoro TnymayeHHs KoHCTUTyuii YkpaiHm
1al0Tb ByT! HaBEACHI apryMeHTU Woao NpakTUYHOI HeobxiaHOCTI y 3'AcyBaHHi abo
03'ACHEHHI, iX OdiLiiAHIN iTepnpeTauii. Takumu aprymeHTamum MoxyTb OyTu: 3actocy-
AHHA PISHNX TEPMIHIB LLOAO OAHNX | TUX CAMUX NOHSITS YW NPasoBIAHOCUH, OGCTaBUH Y
OPMaTUBHOMY aKTi, O BUKNUKAIOTL HEOAHAKoBE CNPUMHATTA Ta Pi3HY IHTepnpeTauito
KpeMuX AOro NONOXEHb, HEe NOCUTD YiTke bOPMyNIOBaHHA Ta BUKNAAEHHSA OKPEMUX
OpPM, HEBU3HAYEHICTb, NBO3HAYHICTL 260 HaAMIpHA 3aranbHiCTb OKPEMUX NONOXEHb,
OpM, @ TAKOX HEACHICTb IX PO3YMiHHS, Wo YCKNAAHIOE BU3HAYEHHA NOBEAIHKA | pe-
nizauito cyb’ekTom cBoix npas i 0608'A3kis, KOMNeTeHLji Ta HEOAHO3Ha4YHe, Pi3He
aCTOCYBAHHA Ha NpakTuui.

AHani3 pileHb opraxis KOHCTUTYUINHOro NnpaBocyaas Bkasye, Wo cyau y Csoin
paKTULI anenioiTb A0 Pi3HUX apryMeHTiB 3anexHo Bin, ocobnusocren KOHKPETHOI
pasu, a B A€AKUX BUKOPUCTOBYIOTL CYKYNHICTb aprymenTis. Cuna aprymeHTy mae
ApilaNbHE 3HAYEHHSA AN KOHCTUTYLIAHOrO CyAy, iKW Yepes NeBHy NOri4Hy Nocni-
JBHICTb CBOIX pilweHb hopmye KOHCTUTYLLIiAHY AOKTPUHY. OCHOBHUM KpuTepiem 06-
)HTYBAHHS € Came NpuHuMnu npasa. Ha Hawy aymky, KOHCTUTYUIAHI Cyan MOXYTb
1KOPMCTOBYBATU NIULLIE Ti APIYMEHTU BNACHWX PilLIeHb i piwens ECMNN, siki 6asyoTbes
1 ’PYHTOBHOMY AOCANIAXKEHHI | CTaN OCHOBOIO NPUAHATTA BIANOBIAHOMO PILLIEHHS. Mpwn
»OMY HE MOXHA PO3LIHIOBATY SIK aPrYMEHT OAHE NNLLE NOCUNAHHS Ha NONOXEHHA

IHCTUTYLLIT 41 MIXXHAPOAHUX aKTis, pilweHHs ECMNJ, Ha HeaprymeHToBaHi BUCNOBNIO-
IHHS Y BNACHUX PILUEHHSX.

Shcherbaniuk O. The Principles of Law in the Reasoning of Constitutional
Courts Decisions. The article examines the principles of law as important methods of
forming legal positions in the reasoning of constitutional courts dec
the main works of representatives of different approaches to understanding and research
of legal arguments and constitutional courts decions for their argumentation.

Key words: body of constitutional jurisdiction, legal argumentation, constitutional
proceedings.
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