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1. Introduction
The judicial process (order, 

attributes, form) does not allow 
effectively and simply to resolve a 
dispute substantially. Court out-
side parties themselves will have 
to focus on the process, com-
petition rather than addressing 
the merits. Therefore, the inter-
national community is active-
ly using alternative methods of 
dispute resolution that can solve 
a dispute out of court. Dispute 
by agreement before the hearing 
on the merits, with a judge for 
a long time has a mandatory or 
voluntary basis in many coun-
tries: Australia, Germany, Nor-
way, Finland, Bulgaria, Croatia 
and others.

In essence to resolve a dis-
pute with a judge reminds of a 
conciliation procedure. It should 
be noted, that in Ukraine, the 
procedure for conciliation in 
court by reaching parties to a 
mutually acceptable agreement 
under the procedural guid-
ance of a judge has always been 
known. These procedures in-
clude: signing by the parties of 
a settlement agreement, waiver 
of claim and claimant to sub-
mit a dispute to arbitration, in 
criminal proceedings – approval 
of the settlement agreement and 
the recognition of guilt. 

However, according to Article 2 of the Commercial Proce-
dural Code of Ukraine, Article 2 of the Code of Administrative 
Justice of Ukraine, Articles 2, 7 of the Criminal Procedure 
Code of Ukraine, Article 2 of the Civil Procedural Code of 
Ukraine, this form of dispute settlement is not the main func-
tion or the direct task of judicial activity and is not perceived 
as it. It is not included in the task of achieving justice and 
conciliation with the help of settling a dispute with a judge. 
Therefore, along with the task of justice “consideration and 
resolution of cases” there must be another, but the primary 
task – “to facilitate the settlement of a dispute between the 
parties” [2] – notes S. Koroyed.

The article is to compare the opinions of academics and 
practitioners on applications procedures for dispute settlement 
involving judges and risk assessment of its implementation, 
an attempt of forming definitions of the term “settlement of a 
dispute with a judge.”

2. Materials and Methods
In the process of the research, the following methods of cog-

nition have been applied: dialectical – to determine the content 
of the settlement of a dispute with the participation of a judge; 
hermeneutic, which ensured the establishment of the limits of 
the interpretation of the concept; analysis – allowed to highlight 
the state of the scientific problem; formal-logical, statistical and 
documentary analysis – for the analysis of the content of legis-
lative and other normative legal acts.

3. Results
Scientists and practice differ-

ently perceived a purpose of dis-
pute settlement involving judges. 
If the introduction of this insti-
tute into the economic and civil 
process as a whole was perceived 
positively, then as far as adminis-
trative legal proceedings are con-
cerned – opinions are divided. 
Even before the introduction of 
this institute into the adminis-
trative justice of Ukraine, V. Bev- 
zenko noted that the achieve-
ment of reconciliation between 
the parties in an administrative 
case would facilitate the conceal-
ment of the facts of acceptance 
(commission) by the subject of 
authority of decisions, actions or 
inactions which did not meet the 
conditions, foreseen by the tasks 
of administrative legal proceed-
ings of Ukraine, public author-
ities to avoid liability and any 
further breach of public author-
ities in the rights, freedoms and 
lawful interests of individuals, 
the rights and legitimate inter-
ests of legal persons in public law 
relations [3]. 

The head of the Cassation ad-
ministrative court, M. Smokovich, 
placed the problem of the lack of 
the right to reconciliation in the 
authority on the first line and em-
phasized that this problem is the 

main one when introducing the procedure of reconciliation in 
administrative justice. Also, there is a lack of understanding of the 
essence of this procedure by judges, who consider that they should 
not negotiate peace agreements with the subjects of power. In ad-
dition, mediation can be involved, such as in electoral affairs [4].

Of course, the question may arise: what is the point of 
introducing a dispute settlement with the participation of a 
judge in administrative proceedings without giving appropriate 
authority to the subjects of authority? But before answering it, it 
is necessary to analyze whether such powers in the subjects of 
power are absent. For example, with the Model Regulations of 
the Court staff [5] it follows that any limitation of authority to 
resolve a dispute with a judge or conducting a mediation proce-
dure is given to the court staff. Another thing is that the relevant 
Law on Mediation in Ukraine is not adopted, that is, at the 
legislative level, the possibility of conducting this procedure is 
not regulated, and the subject of power authorities has the right 
to act only on the basis and within the powers, provided by law.

If it is clear with the procedure of mediation, a categorically 
refusal to settle a dispute with the participation of a judge should 
not be. In the Administrative Court of Ukraine, there are cate-
gories of cases in which this institution should be applied. First 
and foremost, these are cases involving individual administra-
tive acts, that is, those that apply to a particular person or a cer-
tain circle of persons. In our opinion, the settlement of a dispute 
with the participation of a judge should necessarily apply in 
disputes of individuals or legal entities with a manager of public 

SETTLEMENT OF A DISPUTE WITH  
THE PARTICIPATION OF A JUDGE

Liudmyla Ostafiichuk
PhD, Associate professor

Department of procedural law
Yuriy Fedkovych Chernivtsi National University

19 Universytetska str., Chernivtsi, Ukraine, 58012
OstafiichukL@gmail.com

Abstract: This research is devoted to the "settlement of a dis-
pute with the participation of a judge" institute, which at the 
end of 2017 was introduced into the administrative, economic 
and civil processes of Ukraine. During the preparatory pro-
ceedings the legislator has provided for the plaintiff and the 
defendant the opportunity to apply the procedure of peaceful 
settlement of a dispute with a judge. Of course, for the short 
time of existence, settlement of a dispute with a judge does not 
have the proper application in judicial practice. This is due to 
caution of the subjects of its application, and so the uncertainty 
and sometimes incomprehensibility purpose of this procedure. 
There are many subjective and objective factors. But the key is 
the Ukrainian’s perception of court, mainly as a punitiver, than 
a state body that protects human right and inability to conduct 
constructive negotiations and agreement. Despite these ob-
stacles, it should be done as evidenced although rare positive 
jurisprudence [1].
The main focus of the research of the institute of dispute set-
tlement involving judges should be the unification of the pro-
visions relating to procedures foundations (principles, the be-
ginning and the end, the order and timing of, etc.). Thanks 
to the practical application, the order of the procedure will be 
improved. But there are issues that require theoretical devel-
opment. Based on the available papers of scientists and practi-
tioners, items in this article will attempt to reveal the concept 
of settlement of a dispute with a judge: opportunities and risks.
Keywords: settlement of a dispute with the participation of a 
judge, alternative dispute resolution, mediation, judge.



27

LAW

information regarding the appeal of his/her decisions, actions 
or inactivity in terms of access to public information; disputes 
concerning the seizure or compulsory alienation of property 
for public needs or the motives of social necessity, as well as in 
some disputes over the decision of citizens to public service, its 
passage, release of the public service. For example, the subject of 
authority did not provide access to public information – infor-
mation on the amount of bonus, received by a civil servant B. in 
the year. In the course of a joint meeting, a judge may draw the 
attention of the parties of a dispute to the decision of the Con-
stitutional Court of Ukraine [6]. Obviously, this information 
will be a signal for an authority to review its position and grant 
the complainant requested public information. Accordingly, the 
administrative dispute will be settled.

Also, there is the lack of a dispute settlement institution with 
the participation of a judge. A judge, involved in the settlement 
of a dispute, has no right to consider the case as a judge in the 
future: redistribution will be carried out, and the parties [4] and 
a judge [7] may specifically abuse this norm, – the represen-
tatives of the judiciary noted. The initiation of the settlement 
procedure may be a “quasi-withdrawal from the trial” [8] and an 
ordinary attempt to replace a judge in the absence of grounds for 
his/her disengagement [9], lawyers say. Consequently, a party is 
aware of the procedural subtleties that a party can fall into the 
hook of abuse of procedural rights of both an opponent and an 
unfair judge.

The Code of Administrative Justice of Ukraine defines 
disputes in which the settlement with the participation of a 
judge is not allowed (appeals of normative legal acts, cases, 
related to the election process, etc.).In other disputes, this 
mechanism can be used, for example, on appealing of tax 
communication decisions. But a positive court practice in 
disputes of this category does not and will not exist. The 
reason is that the Tax Code of Ukraine is not included in the 
relevant regulations that tax notice, decision or tax claim 
may be withdrawn and that the tax authority may reduce the 
amount of additional assessed taxpayer’s money obligations 
as an outcome of a dispute settlement procedure with a judge. 
Consequently, the discretionary powers of the tax authority 
need to be expanded. And this is only possible at the legis-
lative level. It is unlikely, that such legislative initiatives will 
come from the fiscal authority, since for their employees any 
step towards reconciliation or settlement of a dispute has al-
ways been considered a corrupt act.

Space hazards, associated with dispute settlement proce-
dures involving judges, are called by Berezhnaya T. and B. Gra- 
bowski a possibility of abuse by the opponent [9]. The tax 
authority may initiate a “sham” dispute settlement in order to 
buy time for a conviction, which came into force in criminal 
proceedings against the applicant’s contractor. 

L. Yuhtenko convinced that “less than one per cent of ad-
ministrative cases can be completed as reconciliation of the par-
ties by signing the settlement agreement”! Government entities 
do not want to go some concessions and find compromises on 
certain controversial issues of entities and / or citizens, arguing 
that either they are not authorized to do it or it is not required 
by the law of Ukraine [10]. 

The success of a dispute settlement procedure with a judge 
mainly depends on the human factor, namely the understanding 
of a judge and representatives of the parties need such a pro-
cedure, their conscientious attitude to professional duties, at-
tempts to achieve a balance between private and public interests. 
But in administrative proceedings a success of this procedure 
directly depends on the legal regulation of law by a subject of 

authority to resolve a dispute with a judge and establish a clear 
list of categories of cases in which it is possible to do it.

4. Discussion
Scientists are divided in their views regarding the relation-

ship between mediation and dispute settlement institution for 
judges. Most scientists have thought that the settlement of a 
dispute with a judge is not mediation, although they have sim-
ilar features. So, S. Kivalov notes: “The settlement of a dispute 
with a judge has a lot in common with mediation, however, the 
institution can’t accept mediation in the classic sense due to the 
fact that, firstly, a mediator is an independent person, secondly, 
mediation is an extremely flexible and confidential procedure, 
thirdly, mediation is separate from the legal proceedings and is 
an alternative to it” [11]. 

L. Romanadze also explains that the settlement of a dispute 
with the participation of a judge is an independent hybrid rec-
onciliation procedure, which has nothing to do with the classic 
facilitation model of mediation [12].

Denying the opportunity to consider the institution of dis-
pute settlement with the participation of a judge as a model of 
mediation, N. Petrenko gives the following arguments: firstly, 
decisions of mediation’s procedure must be taken by the parties, 
and the leading role of the court in the passing process and one 
of the court decision is fixed in national legislation. Secondly, a 
mediator has no right to give advice or to suggest ways to resolve 
a dispute, and the powers of a judge in the procedure for resolv-
ing a case involving a judge are completely opposite. For these 
reasons, the scientist believes that the settlement of a dispute 
involving a judge is an independent institute of Commercial 
procedural law [13]. 

The settlement of a dispute with the participation of a judge 
I. Butyrskaya also considers an independent form of concili-
ation procedures for the reasons: Firstly, in the Commercial 
procedural code of Ukraine the status of persons, providing 
mediation services (mediation) and those, who settle a dispute 
are delimited; secondly, unlike mediation, during the settlement 
of a dispute involving a judge the parties are deprived of the 
right to choose a mediator, as a judge which helps to settle their 
dispute is determined by the automated system of document 
circulation of the court; thirdly, the settlement of a dispute with 
the participation of a judge is possible only prior to the com-
mencement of consideration of the case on the merits and only 
once [14]. In addition to these differences between mediation 
and settlement of a dispute with a judge O. Karmaza added: the 
lack of flexibility trial principle, and in mediation - principles 
of competition and a reasonable time; the presence of the rules 
of jurisdiction of a dispute in court and the lack thereof in me-
diation [15].

Exploring mediation in civil jurisdiction, S. Kalashnikova 
calls “settlement of a dispute with a judge” “integration of me-
diation’s technology into the trial”. In most European countries, 
scientist remarks, judicial mediation is in the interest of the 
judicial system (and not in the interests of parties of a dispute), 
and is aimed at the following objectives: reducing the number 
of cases, considered on the merits, in the courts; settlement of 
disputes at earlier stages of the process; increasing the efficien-
cy of the courts; shortening the timing of the case; increase 
enforcement opportunities of judgments; reduce the cost of a 
judges and the administration, etc. Only a few countries, such 
as Finland and the Netherlands, declared the autonomy of legal 
disputes as the task of judicial mediation participants, which 
ultimately helps create a dispute settlement mechanism in the 
interests of parties of a dispute, not the judiciary [16].
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However, A. Mozhaykina considers settlement of a dispute 
with a judge a type of mediation and identifies the following key 
criteria for its position: firstly, a judge acts as a neutral side that 
helps the parties to reach agreement and such a function of a 
judge can’t be regarded as an activity of justice; secondly, the key 
principles are: voluntary and confidential; thirdly, a dispute is 
decided not only on legal opinions and within the subject of the 
claim but also with the interests of the parties; fourthly, a judge 
who conducts a dispute settlement procedure like the mediator 
has no right to provide legal advice and recommendations to 
the parties and to evaluate the evidence in the case; Fifthly, re-
sponsibility for the decision lays on the parties of a dispute that 
mutually admit the decision [17].

Since mediation in Ukraine develops exclusively on a vol-
untary basis, and in judicial practice only the declarative obli-
gation of a judge prevails over explanation to the parties of the 
possibility of applying a dispute and solution procedure with 
the participation of a judge instead of inducing the parties to 
conciliation, – further research and comparison of regulation 
and practical application of the procedures in foreign countries 
is promising. 

Among the researchers there is divided an opinion on the 
processuality institute of dispute settlement involving judges 
and its place in the proceedings. Some scientists consider it a 
procedure within the framework of a trial [18]; other scholars in 
general deny its procedurality [19]. The most successful position 
seems to us to classify this institution to optional phase (part) of 
the preparatory stage of the proceedings [11, 20].

“Communication sides with a judge for clarification and 
additional information to assess the prospects of litigation 
parties of a dispute”, as Shelekhova A. and A. Rubanenko con-
sider settling a dispute with a judge [21]. Considering that the 
settlement of a dispute with a judge is in the form of open and 
closed meetings – apparently, this procedure can be considered 
a joint communication to discuss important issues, as the ability 
to jointly analyze important issues, express their opinions and 
suggestions, take coordinated decisions.

Thus, the settlement of a dispute with a judge – it ordered 
the optional stage (part) of the preparatory stage of the proceed-
ings, conducted with the consent of the plaintiff and defendant 
under procedural guidance of judges in order to achieve recon-
ciliation by the parties of a dispute.
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