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\ / nocrpaarucsxifi reopii nogarxoBoro npaBa, B

J rilr.ruc,ri fi eifil,nHrHi.fi, cK,'liuacfl. Ha nepurufi no'

rnrA, fiapa,uoKcanrna cnryaqiq' 3 oaHoro 6ory, uarny

$arcnr, rxi non' r3ytorrc, 3 nouirur'rrrl nporpecoM ttocrpa-

4rHcrroireopii noAarKoBoro npana. -f,x rcrpasi irlocr-
pauii ocrauuroro nafi'rasriure lra3HBalorb' nc'nepue, nG'

roy ui.roi n,rer:H HoBI'tx reoperuxir no.llarxoBoro npaBa

nocrpaarHcbKoro nepioay, nafi6i,nuue niaoMlIt"l'r g qxux

n Yxpaini e M.KyuepraeHKo ra H.flpnuna, y

Pocificrxifi @eaepauii - O.Baxaesa, A.Binnuurxufi,
I.Ky'repon, C.flene,rxer, f .flerpona, f .To,rcrou-rteuxo,

P.[IIeneuxo ra p.r.q inurux; no-apyre, 3pocrarlH' y reo-

verpuunifi nporpecii xi:txocri ony6;rixonaurx aocl'lt-
xeHL 3 no.uarKono-nparonoi TeMarI'lKH B3afa'rll, B TIM

vucri cnpar,qi noMimmr i nasiTb tpyrraallrenra,rrnrc<[1] uo-

HorpaQivHr.rx aoc,riaxeur reopii noAarrosoro npaBq no

-Tpere, 3anoqarryB:tHru qrua,roi xlrrxosri cneuia'risosa-

uux nepiorxwrux BHAaHI' 3 no.qarroBo-nparonoi npo6:re-

Marl{KH 'Ia 3pocraHHq yBaru ro Hei:ara'rlHonpaBoBI{x

nepio.ulrunlx au,uaHb; no-qcrBegre, cucreMilrrlqxe npoBe-

aeHHrl no ,terilrra paris ulopiutto aucoxopefirurronnx

3a cKrlaroM )qacHurcir uayronrx rouQepeHuifi s npo6:reu

reopii i npaxrr.rKu noaarKoBoro npaBa rouo'
Boano.Iac nor:rx6,reHufi aHa,'rig rar :saHI'lx <(HoBI'Ix'

rrpHpoueHHx HayKoBHx 3HaHb) tlocTpal''HCbKI.IMH Teo-

peTHKa,\{H no.IaTKOBOTO npaBa, 3a oKpeMI.rMH BI{IUITKaMH'

nepeKoHye , uo rli suaxun e siquu iuurltv, m MexaHlq-

Hr{M HarpoMa,qxeHHrM HoBlrx Qaxrin, oqiHox, y3araJlb-

neus, nucuosxin i xoHuenuifi Ypy cti miei x padnncarcol'

n ap aduzvu * n o d amx o e o z o np a ea, t o6to oqeBll'(Holo e

HarsHicrr KpH3H nocrpaArucsxoi reopii noaarKoBoro

npana. .[aua napaaurNla Bl'lxorlrrb 3 Toro, qo: 1) nogar-

xn - arpll6yr,[epxaBl'l;2) el'IHlrxHeHH, ra icHynaHur

fionarKoBoro npaBa 3yMoBnego rilsru [epxaBolo;

3) rolorHru npu3HaqeHHrM noAarKoBoro npaBa € 3a-

6esneveHHx QiHaucomx inrepecia gepxanr'r, 4) yci Ha'u-

xo.uxeHH, 3a 3aftulbHo,uepxaBHltMl{ nOAaTKOBUMIT IrJIare-

xaMI,I craHoBJIrrb BIlKJIloqHo,uepxaBHy nnacnicrr; 5) -
nJrarHHKl, no.uarxis t'.{arorb rimxfi o6os'qsKI{ 3 nplrBoAy

cnlam no,[arKis i pea,rrHux no.{arKoBHx npaB He Marorb'

Bnacliaox uboro B oco6ucrifi upanocnigot'locT i

KoxHoro ruIarHI{Ka noaarKy i.uer npupoguoro npa-

sa sracHocti Bcryna€ n xour[lirr 3 eranlcrcbKo]o

i.qeero .qepxanu rx nepricuoro rBopq' Ta Bonorap'

ycboro npaBa B ui,'rovy. To6ro eratncrcbKa [apa-

nr{rMa noaaTKOBOrO npaBa, ,Ka cK,'liulacb lue B xlHIIl

XIX cr., :r.a6yrra KracurrHfix cxocrefi y ro:ruurnifi

pagrucrxifi aepxani i npolonxye sanuuarucs iaefi-

HLIM r.upoM nocrpa.tlcHcbKoi reopii noaarKoBoro

flpaBa, Hexry€ npupoauufi npunaruufi iurepec n:rar-

,r*u roaur*y, a6colrorusye ny6liunufi iurepec y

noaarKoBllx siaHoclrHax, npuvo:uy HocieM ocraHHbo-

ro BBaxa€ He rpoMaarHcrxe cycninrcrBo 3 nrcau-

Horc s fioro ueurpi, a BuKnIor{Ho aepxany' Ton'ry

aaHa napanurua nepe6yrae y noBHoMy aHraroHirlvi

i: xoncruryuiiiHo o6panorc napaallrMolo nocrpa-

.qrHcbKoro cycni,'rruoro po3Bltrxy Yxpaiuu, B T q' y

c(!epi npaa rto.qnHu* *.

ai*-,* *orr*ruo, y uayxoeouy csiri KoHuenuiep T Kyua, napaAurua - 4e cyKynHic'rb HayKo,ux reopirtr' t4o crauoatqrb neBHy
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Byuoai npo6reuH po3BHrhT nocl?aafltrcbxoi r€opii noEarxoBoro npaBa

Y qrolty xniureceHuifl i,qeilnoi 6esniliAHocri era-
rucrcrxoi napaAr,rrMH noAarxoBoro npana. Bona aa

cBoero flpHpoaoro HecnpoMoxHa crarH ocHoBoIo ftofo

a rpancQopua(iiy HanprNri BTireHH, HoB[tx KoHcrHTy-

qifiHo sHgHaqeHux Haqa,'r i qiuHocrefi nocrparrHcbKo-
ro cycni:rc,ra n Yrpaiui, npo uo cBiaqilTb HacaM-

rrepeA cf{acHa noAarKoBo-npaBoBa trpaK'rI1Ka Yrpai-
uu. Haupur,raa, cyxynHi no.qarxoni BHMoTH 3 Bpaxy-

BaHHTM fI.(B yxpaiHcsxux nratuuxia nogarrin, ue

si.qneceHux Ao rpyn ni,rrrogoro qn cneqia,rsroro
onolarKyBaHHr, 3a aaHuMr.r auaniTI.IKiB, nepe6ynarorr
y Mexax sia 56 ao 120 silcorxis. .f rulo x BIIKJIIoqll-

TH 3 po3paxyHris noxasHr,rxiB no,[arKoBoro HaBaHTa-

xeHH, cnJrar{eui Hurun cyr'ru IIIB, 3 ornr,uy Ha re, uo
uefi no.qarox nepeHocuTbc.r y xiuuenor'ay nilcyr,.rxy
Ha cnoxuna.{is qu ua 6roaxer (y pasi excnopry npo-

AyKuii), ro Aiana3oH Ko,'rr{BaHb cyKynHux tro,[arKoBux

Bl.lMof ao 3aBHaqeHHx suule siTqurHxHHx n,rarHuris
noAaruis KoJrr{Baerbc, sia 40 ao 82 siAcorxis crBope-
uoi Hurrrn AoAauoi naprocT i. To.qi sx gonycruunfi
piaeHr onogarKyBaHHr, rrufi cy6'exrlrnxo cnpufi-
Maerbc, rrJrarHr{KoM noAarKy i, ro,rorue, ne niapr-
Ba€ npHpoAHr.rx yMoB po3ruHpeHoro nigraopeuHr
BBII ra Haqiouamuoro AoxoAy, He nepeBuruye y
uusirigosaHoMy cniri 30-35 siAcorxis orpr,rMaHo-

- ro AoxoAy. Ilpu.louy nafisu[Ii noKa3nlrKr.r ryr c[o-
crepirarcruca y rnx xpainax (VrpaiHa ro Hrlx He

Harexurr), xxi nporrrou cropiu (popuyBarla ra
BHxoByBanH coniaapuy cgi.uor{icrr cnoii rpoua.qru.
B YrpaiHi y ni,ucyMKy pitHrqr naix noaarxosrN{rl
Br{ MoraMH ra QaxruvHll uu noAarKoBrrMr.{ HaAxoa-
xeHHrMu ro xoncoairoBaHoro 6rcaxery i couia.ns-
Hnx Qonain .uepxaBH craHoBr.rrb nonoBr.rHy noAar-
KoBr4x BrrMor. Ue .(enoucrpye, ,K ruiniuyu, ruipy
HenpufiurruocT i rrx cycni,rrcrna noaarKoBoro Ha-

BaHTaxeHHr. Bo,[goqac ue e csia.{eHxrrv uacurra6-
Hocri ssimHeHr sir onoAarKyBaHHr, ro6ro nopy-
ureHH, npr{Hrluny fioro Bce3ararbHocri, a raxox
ueeQexruruocri opraui:aqii norarxosoi cucre-
nn[2]. 3riacn :posyni,ro, qoMy caMe Ka6iuer
Minicrpir Yrpainu ruyueunfi 6ya HeulogarHo
3arBepArrrr{ Konqenqirc pe(popuyuanHr nogarxonoi
cHcreMr.r YxpaiHu.

I-l{o6 xoHcrpyxruBHo ra icrunno si.[nosicrr Ha

3atrlrTaHH.,r, flKoro x rroBr.rHHa 6yrra nocrpa4cHcbKa
napa.qr{tMa noaaTKoBoro npaBa, Ha Hauy AyMKy, Ha-

caMnepeA neo6xiAuo B.(aruc, ao Qi.nocoQcrxo-Msro-
Aoloriquoro ra QinocoQcrKo-npaBoBoro anaai:y
srrliueuoi cycni.nuHoi 4ificHoc'ri, nonux rraogycin y nifi
uracue cycnirucrsa, iHauniAa ra AepxaBH, qxi xxicHo
rpaucSopuyna nucs. T aruit aua,ris, rr ni4onro, nuro-

- nye ani s3aelr4onos'r3ani rlyHxuii - KpnrllrrHy ra
KoHcrpyKTHBHo-eBpHcr[r{Hy. flepu-ra nepeg6avae
po3rnr,q ocHoBononoxHr{x noHflTb uayxa rr icro-
puvHo uiH:runux. Hauirr nafi QyHAaMeHTallbHinri xare-
nopii uayru ue 6ynarcrr ocraroqHuMu. I{e cynepeuu-

tssN uI]2,13]1. npABo yKpAiHrJ, 2007, Nc 4

,ro 6 npunquny 6egriuequocti ra HeBur{eprHocri pyxy
i poa*nry.

lpyra x $yrruir ,qonoMarae nnpo6uru Hosi ga-

caaN aoc:riAxennr Hosoi.[ificnocri. flpuvol.ry arcio-
Marr.rqHo, ruo HoBa reoperur{Ha KaprI{Ha aificnocri,
uro gl.tiurl,racr, He Moxe 6yru orpunaua BlrKnroqHo 3

HoBoro evnipuvuoro rnra'repiany cyro iuayrrnnunn
urJrrxoM. 3ara,rrnosiaoMo, Iuo car'r uefi na'repia,r

opraui:onyersc, Ta rrorcHroerbc, y xopcrxifi siano-
siaHocri ro rreBHoro cnoco6y fioro 6aveunr, rxufi
(cnoci6) y cBoro qepry, 3aAae o6'errnsHa KaprHHa

aiftcnocri. Tolry ennipnvnufi narepian Moxe JII{ue
BltflBn"til u ee id n o e id n icmb cm ap o z o 6 aq e HHn u o a o i'

peatuuocmi ( uro rra6yaaersc.r uuui ToraJIbHo B nocr-
paarucrxiil reopii uogarxororo npasa!), aJIe caM no

co6i ure He BKa3ye, rK caMe norpi6uo :uisrru qe 6a-

ueuut. @opuylaHHu Hoaoeo 6aqennn diilcuocmi eu-

uazac oco1nueux ideit, sri Ao:eorxlorb neperpyny-
BarH eJreMeHTr,r crapr{x yrBJreHr npo pearruicrs, eri-
rvriuyraru qacruHy 3 HHx, BrJrtoqurlr Hosi eJIeMeHTI.I 3

rnu, uo6 posn'rsaru uaxani nporupi.ru.r ra naparox-
cu i acuNrintosaruyci uarnui Qaxtu s Ho6y HayKoly
doxmpuuy.

Eilrure rx niscroritu roMy rK raKy iaerc Ha

npoTr.rBary lepxaBoueHTplr3My B onoaarxyrauni
6y.no aanpououonaxo ra pea,risogauo Ha HafiBuuloMy,

xoHcruryuifi uo-npaBoBoMy pinHi .uoxrpuHy,,r nd u no -

4eHmprcMy B ono.qarKyBaHri. I-le 6yr x,tacuqHuft no-
crMo.uepH y raHiit cQepi, uto craB MoxJIInBHM 3aB-

grxu npufinrrrro Horiruix roHcrrryuifi couia,rruo-
iucrpyrraeHralsHxx AeMoKparI{qHHx MoAeJrefi y xpai-
uax cniry. .f,x aryruo 3ayBaxLIB cBoro qacy siaoNlufi
yropcrxrafi nueHufi-nparo3HaBeub A.IUafio, ui xou-
cruryuii Hapo.qlrnHcfl sia nepe,'Irry cycnilrcra ne-

per necnorlt3MoM,qepxaB, uo Mop.IIyBuuIH ix y none-

peaHro icropl{qHy enoxy.
B nepure nroguHoueHTpucrcbKa napaaurMa ono-

AarKyBaHH, 3Hafi rura cgoe xoHcruryuifi He saxpinlen-
us 1946 p. y @paHuii. 3oxpena, y u. 9 llpean6y:ru
KoHcruryuii @panuyssxoi Pecny6lixu uboro poKy

crBep/IxyBano ct'. <<If a4 in s a6 es n euye (nualreHo
Muoro. 

-.1-.P.) 
oco6i i ciru'i neo6xiaHi yt'lonn.qlx ix

po3BurKy> A s n. I 1 Uefi niAxia gHafiruos cnifi no-

,qa,rrruufi po3Br.rroK: <<Bona zapanmye yciu... oxopo-
uy sdopoe't, uamepiataue sa6esneqexun, sidno'luuox
i doseinnx. Eydu-nxa tndcaxa icmoma, txa sa eixotr,

Qisuuxuu qu po3yl4o6uM cmaHoit, exoHo.ui'1uu-u

cmaHosul4ev uesdamna npaqrcsamu, ilae npa6o
odepcrcamu eid cycniLtucmea saco6u, ueo1xidui dnn

*nocHoeo icuyeauun>>l3l (nu.qineHo ruuoro. 
-.llP.). 

Y
cr. I nrlsi qunHoi Koncruryuii n'rroi (Dpanuysrxoii

Pecny6nixu si.q 4 xosrux 1958 p. raui no,roxeHHq

cuuresonaui y nplrHuunoBo Baxrr.rBy ra HaagsilqafiHo

uicrry Qopuy,ry co4 iamno i d ep acaau.

Aua,roriqui qr.r 6nusrxi ao qux nuuoru 6ylu aaQ-

irconasi y 6i.nuuocri xoncrrlryuifi aepxaB enponu i
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P.l-aapr,rrcx

Auepuxu, npsfiHrrux y apyriii noxoBrlHi XX cr.
flpnvovy Ha BinMiHy Bia panrncr,Koi nepxaau, xoH-
crrlTyuiii flKoi nepeBaxHo flllue aeKJapyBanH ii ry-
MaHHi couiarbsi ui,ri, a,re He cnpoMoxHi 6y;rn ra6es-
neqHTt.t ix rra npaxrnqi, couianlno opieHToBaHi KoH-

crl.Iryuii uNsi.;risosaHr.rx AepxaB 3axoay,[aHi uiri He

ri,rrru nporo,rorxyBanlt, a fi 3a6e3neqyna,ru, ocxi.nt-
Kr.r B uux KpaiHax yxe B Tofi rrac e$eKTr4BHo .qiflru
MexaH i3MH no:riruqHoi i couia,rrHoi sianosi.qa.'trHocri
aepxaBr.r 3a cBolo no.rrirnry.

Tuu ne MeHrrre BeiruKr.rfi icropuunrfi rlocria pea-

risauii roHc,lrryuifi pirur.rx Moaejrefi rrboro BHAy,

oco6nxBo 6imur nix nincroniruifi aocBi.[ BrineHH, ix
couianbHo naogu$ixonaHux aapiauria (a n CPCP
6i;rsur rr ciugecmupivHr.rir aocnia!) repeKoHnHBo
rpoAeMoHcTpyBaB, [Io (qepxaBa 3ar&,rbHofo no6po-
61rp (Welfare state) y 6yar-rxifi Qopni - ri6e-
pa,rrHifi , couian-aeMoKparr.rq H ifi , ropnoparnnnifi vu
HasiTr couia,'ricrr.rtrHii - He Moxe rpuBa-rHi\\ac za.lu-
:lu.arvcs. eQexrurHorc. floaarxosufi Trrap y raKr,rx

aepxaBax HelxnnbHo nocnjrloerEcr, lpore fi 3a ur{x
yruor nin He cnpoMoxHHii noxpuru uaauipuNx cou-
ia-nruux :o6on'rraHr, tuo ttoKnaaarcTscr sa couialr-
Hy,[epxaBy. Couianrui npereH3ii, uto KparHo [epe-
Br{uy}orb uox:run ocri AepxaBr,r ga,qonoas nrru ix,
HeMuH)^{e tlpH3Bonrrb ao cyMHHx Hacriaxia -aitrory xanita,ry 3 KpaiHr.r, 3HHxeHH, rennin pos-
urrxy, rexuivuoro nilcrasaHHr, Ao yrp14MaHcrBa rpo-
MaarH, BTparH ix arrusaocri, giaonoi iniqiaruslr, .uo

exouotr.tiquoro 3aHerraAy cycni,rrcrna.
Healanaaxoso na py6exi npyrono ra rperbono

tficx.iorirs y xoncumyuifinifi nora'rxoniil aoxrpr.rui
AepxaB cniry narepia:risyna.racr i niapa:y x ua6yra
fiorxupeHHfl Hosa ires - raer Work-fare state -
repxaBu, uto ninrpuMye npaurc, cnpfire npaui. a He

nparHe ri,rrxu nepepornoai,rrru BBII ra sauioua,rr-
nNi.uoxia Ha cBolo KopHcrb 3a aonoMororc no.qarKo-
Boro iHcrpyMerlrapiro. I-{r .qepxana 306oB'r3yerbc,
3a6e3 [eqyBarr4 ;rrru]e ro,:rosHi norpe6fl nlo.qrr Hr{, Ha-

uinrce rpoMaaflH Ha ix aoryqeHHfl no cycninbHo-Ko-
prcnoi npaui ra 3aKoHHe oaepxaHrur Bin uboro a.qeK-

BarHoi qacrKu (cycnijrbHoro KopoBalo). 3oxpeua,

$ I l0 KoHcruryuii Hopne:rroro xoporiscrBa B pe-

AaKuii 3aKoHy rig 5 rpannr 1980 p. craep.uxye: <<B

0608'r3oK .4epxaBHux opraHin BxoIHTb crBopeHHr
yMoB an, roro. uo6 KoxHa 3.rlarHa no flpaui JrrcnHHa

uor,ra :a6elnequru co6i yrpHMaHHfl cBoero npa-
uerc)[4].

I-l-le 6i,rsu nocriaosuo po:ropnyri i qirxiure
c(poprraynsoaaui aani qini y CororHifi Koucrnryuii
lllnefiuapcsxoi Kon$e4epaqii sis 1 8 xnirur I 999 p.

Tarc, y cr. 6 qacruurl I <3ara,rrni no,roxeHHq)) aaHoi
Koncruryuii Br.rMara€Tbc.fl : <d(oxua oco6a silnosi-
naJrr,Ha :a ce6e cauy i crpaxe sianosiaHo csoiil,r cH-

,rau aupiueuuro 3aBAaHb aepxaBfi i cycni,rrcraar.
Cr. 12 qacruHH Ap),roi (Ocrrouui npasa, rpoua-
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lsscrri npara i couiansni ui.ni>> Koncrutyuii IIIBeil-
qapii nn}ravae: TinbKH (Toi, xro norpannre y rrxxe
craHoBrlule i He s sN.{oei ryp6ynarucx npo ce6e, Mae

[paBo Ha.qonoMory Ta o6cnyroB]tsauu-g i sa Kouru, -
Heo6xiAHi .un, ri.(Horo icuyrauux ,'rrc.ur.rHr.r)). A cr. 4l
rrranu rpersoi <<Couianrni uini) qacrrlHu apyroi KoH-
cruryuii lllBefiuapii BnMara€: <Coros i KaHroH[, B ,uo-

noBHeHH' AO OCO6Hcroi Bi.U[osi.UansHocri i npr.rBarHoi

iniqiarusu Bucrynarorb 3a re, ruo6:... b) npaqesaarHi
von:rr caui noKplrBarr.r cBoi Bil-rparrrrr4 Ha xr4TTr 3aB-

&sxH npaqi na cniaposrraipunx yN{oBax...4. Is coui&rr-
sux ui,reI He Mox]'Tb Br.rBoauTr{cb xorHi 6esnoce-
pelHi npereH3ii Ha gepxanui noc:ryru>[5].

To6ro aeuorparuqHi i puHroni rpaHcQop-
Mauii cycninlcru y apyrift nonoBuui XX - Ha no-
qarKy XXI cronirb BHc)'Hynu Hosi suN{oru ao npa-
BOBOTO pefyjlrOBaHHr OnOIaTKyBaHHr, )'TOrrHH BrUr.r

HacaMneper fioro ui,ri ra iHcrpyrtleHrr. Tarnfi aox-
rpuHaarxufi noBopor xoucruryuifiuoro norarKo-
BOrO npaBa I uer'rnnyricrrc noTrf 3a co6orc rnu6o-
xy xxicHy rpaHcQopruauiro nocrx,racuuuoi napa-
,urrrMH noaarKoBoro npaBa. KsiHrecelruir ii norsrae
B TOMY, UIO NiA BIJIHBOM 3A3HAqCHI.IX BHUIE OAK-
TopiB no.qarKoBe npaBo uHBi,'ri3oBaHHx aepxaB
erponu ra AMeprlKH neperBoproerbc, 3 norarKo-
Boro HenpaBa .u,rx nratrurciB no,qarKiB - 3Hapra- -gr peaaiaaqii oAH06iqHux Qicxa.rrruux iu, epecin
.UepxaBn - 

(q .UieBHfi 3aci6 noro.Uxernr $inanco-
anx iHrepecin i cycni,rrcrna n qi,rouy, oco6nnBo

AepxaBH i nepauuul.rx Bupo6Hr.rKiB .uoaaHoi npr.rBar-

Hoi raprocri a cycni:rrcrri>>, crae <<saco6oM Aocrr-
HeHH, Ha uifi ocHosi r'riuHoro srael{osnriAHoro
xonanporraicy aepxaBu i cycnirscrna 3 npuBoay
ny6rivnux QiHaucir>[6]. 3a csoir.{ ruicrou, cy6-
craHuioua-nrsrun ruuipauu ye e ezan imap uc m cbKa

napaduz.ua nodamKo6020 npaea, flKa BTinrce npx-
poaHo-no3HTHBHy aoKTpr{Hy noIaTKoBoro npaBa 3

ii ocuononoroxHHM npHHuHnou coqiaasuoro Hary-
pari3My.

IuIe sa noqarxy 2004 p. HaMH 6ylo sanpono-
HoBaHo rifiore3y npo noaaroK ,K cBHue nyani-
crHqHe[7], cxe L{icrHrr y co6i B aeMoKparr.rqHoMy
cycnilscrui He JrHrrre o6os'rsor rrJrarHHKa rroaar-
Ky, iue BonHoqac i fioro npaaa xx nparonie:aar-
HOrO rIJIeHa rpoMa.4' HCbKOTO CyCn i,rrCrra. Marep-
ia,rruorc ocHoBoro uux [paB € HacaMflepeA flpaBo
npxBarHoi Bnacuocri nrarsuKa noaaTKy, HirnexHt,i
fiouy Ha raKr.rx xe rcpHAHr{HHx niacraBax .qoxi.q Bi.q

nirsHo o6panoi npaui y po3Mipax, uo nepeBuUry-

rcrr norpe6u nJrarHHKa noAarxy ra fioro y"rpn-
i.raHqig (v:renin ci:r.r'i) na ix nonsouisne niarnopeu-
Hr. CouiarrHoro ocHoBoro npaB nnarHuKa [oaarKy -
Ha cnnary noaarxy e roHxperui xNrreei (npu-
pogHi) norpe6n fioro ra qreuin fioro ciM'i y 3aAo-
goreHHi ny6.rriunoi vacruHu ix inrepecin, rri ri.rrxn
fi cnpouoxua 3a6e3neqHTH aepxaBa'ra iHuri
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Byuosi npo6reuH po3Bxrky trocrpaarHcLRoi reopii norarxosoro npaBa

ry6niqHi yrBopeHHr. flpano4ieraarHufi .r.rreH rpo-
MaarHcLKoro cycninbcrBa BirbHo po6nrr rr.r6ip
M ix v oxrl.r sicrro c n Jrarr,rrH neriTu MHo BcraH oBneH i

-noAarKr.r i sHacai.qor uboro oAepxarr.r noAanbruy
l,roxrunicrr ctroBHa peani3yBarr.r ce6e ,K BJracHrrKa

i oco6xcricrs ra Naoxarlsicrlo yH14KHyrH cnJ.tarfi
noaarxis 3 ronoMororc THx xe,.reriTHMHr4x cnoco6iB
ra nprlfiolrin (a raxox i seaeritul.ruux), npupixaro-
qH flprr uboMy ce6e na 6araro cepfio:sax o6uexeur
ra He6egnex 3HoBy x raKI,LK BJIacHHKa ra oco-
6ucricrr.

flpupoauo, y rpyroMy BrrnaAKy .qepxaBa
cnpo6ye [puMycoBo crrrH]Til noaaroK 3 iloro nrar-
nura, pea:riayroqu rr{M caMHM yxe cBo€ npaBo Ha

icuynaHur ra BoJrro rrrx nnarHr.rKis noaarxis, uo
cBiAoMo o6pa.nx nepurfi BapiaHr posnnrxy nogifi.
Toai noaarox nporBHTLc, no ni,usoureuurc ro fioro
lJrarHHKa yxe ri.nsxu o6os'rgxoNl. Taxe poayllixxr
noaarKy, Ha Harxy ryMKy, [oBHicrro siAnosilae
npHpoAHo-n03 urustiit rpupoai Koncruryuii Yrpai-
HH, KoHcrlrryq ifi pr gy iu urux nocrcoqia,r icruv uux
AepxaB ra uusirisonaHr.ix .UepxaB 3axo.qy, rraoxe

crar[ KnrcqeM.qo ycniruuoro poar'x:auur, rax 6u
MoBr,rrr,r, (c\.{airorc xpon'ro>> uail6iagur rocrpux reo-
peruqHr{x i npaxruvHl.rx npo6neM cyqacHoro norar-

- KoBoro npana. Icropuqnufi aocsiA repeKoHye, uo
uul,r spi:riurulru e rpoMarrHcrxe cycnilucrBo ra
fioro gepxaaa, rnu 6i;rrruorc rtliporc no.qaroK nporB-
tfl€Tbcs tx npaeooioe'u3ox ntamuurcie nodamxy i,
HaBrraKr.r, qr.rM MeHurr{x ycnixiu qe cycnfurcrro go-
crrJro y cBo€My icropuvnotry nocryni, THM

6iarruorc uiporc no4aroK Br.rcrynae rirrrn xx o6o-
s'rgor fioro n.narnNris-

Y xsirHi 2005 p. npanulrnicrr ra o6rpyHro-
saxicrs nuxlageuoi HaMH BI{tue rinoresu, rra
nafi 6inrur crnc.rro nigo6paxae cyrnicrr era.nirapuc-
rcrxoi napa4NrMr{ no,uarKoBoro npaBa, He3 a,rrexHo
ni,q uac niArneprue M.M.KasaHuer: <<flogarxone
npaBo sK noHrrrr, - nuue niu, - 

qe cBoro poAy
eaQerrlisu, rrufi npuxorye 4na piruux, uo nportrcro-
,Tb o.qHe oAHoMy, npana. flepure - npaBo KoxHoro
fpoMa,[rH r{H a rl'r aTI.{TH Br.rKJrrO qH O 3aKOHH O BCTaHOB-

reui no4arrcN, trlo o6qucrrorcrrcr, s6uparcrrcr i anr-
paqarorbc, 3HoBy x sriaHo is 3aKoHHo nepeg6aveHu-
Mr.r npoueA)?ar'.rr.r, o6rpyurosaHi i scraHosaeui ra-
rarIrHonauiona,'rbHHM npeacraBuurolr, ro6ro, nap:ra-
MeHToM. Apyre - 

qe fipaBo orro1arKyBaHHr, npaBo
,qepxaBlr uloao rpoMarrH Ta iHuxx oci6 BcraHoBnro-
Barr,r, cr{ryBaru i nurpauaru ua naacHufi po3cyA 060-
n'a:xosi nm Hr,rx nlarexi. Xoase 3 rIHx npaB He-
rAificHeuse 6e: inruoro, aJre Koxne oanoqacno o6ue-

-xye iuute npn fioro pea,ri:aqii. Ilo npu qronry aol.ri-
Hye, Te fi nr.rlnaqae oco6rnBicrb runy xouxperHo'i
aepxanu>[8].

Ocrasne rBepAxeHrr.f, M.M.KagasueBa Mrr He

no4i.rrcuo, roMy ulo soHo icrorHo anyxye icro-
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pHqHi Mexi icrussocri HaBeIeHnx B[lrue floJroxeHr,

y ix 6yrnanrHolry posyr'.rinui. Ei:rrure roro, .qaHe

TBepnxeHHfl cTocoBHo [ocTKJracHqHoi enoxu ono-
rarKyBaHH, Qaxruvuo Bcryna€ 3 ur.rMH nonoxeH-
HrMr.r y nporr-rpivur, ToMy ruo ceHcoM era,riraprc-
rcrroi gorrpuHr.r onoAarKyBaHH, € He nporr.rcraB-
neHHfl ny6niqHoro ra npuBarHoro inrepecin, npu-
BarHoi Ta ny6rivHoi BnacHocri, nJrarHr{Ka no.qarxia
i .qepxaau, a ix npupo.qxe noegHaHHr, ix xortln-
poMic.

3 no: uuifi eranirapucrcbKoi napa.[flrM n no.uar-
KOBOTO npaBa CyTE OnOIaTKyBaHHT noJrrfae B TOMy,

ruo y KoxHoMy,qoxo.ui trH MafiHi npHBarHoi oco6H no
3aKoHy € qacrKa s,'IacHocri ny6liunoi. Bi4.ryrxennr
rinrru uiei qacrxu npurarHoi uacuocri qepxaBoro y
Bilulr,[i noAarKy, a se o6rraexeusr npr.rpoAnoro npa-
sa sracHocri sirnosianoro BJracHnKa a ui,rolry,
3.uiftcHroerbc, y ny6li.ruux iurepecax a xixuerouy
paxyHKy caMr.rx xe Br.rpo6HlrKiB qi€i Ao.uaHoi npHBar-
Hoi snacHocri. Ei.nrure roro, AaHe rBepAxeHH, cro-
coBHo IIocTKJracuqnoi icroruo 3Byxye icropuuui ruexi
icruusocri HaBeAeHr.rx Bulue troJroxeHr. Tolry nony-
lrpHa unui qorMa, rro [oAaroK - ue o6MexeHH, npa-
ra npuaarHoi alacuocri, rra e raopiuurM erarucrcb-
xoi napaguruu onoAarKyBaHHr, y.ueMoKparnrrHoMy
cycninbcrBi i upanoaifi AepxaBi He siAnoniAae

aificnocri.
B erarirapxcrcbKy napa.qurMy noAarKoBoro

npana rorivuo ra npupoaHo Bnr{cyrorEc, HayKo-
sa xoHuenuir ra ropuanqHa xoucrpyrqir (mo.qar-

KoBoro so6os'csaHHs>, rri s n03urlifi noKH rrlo
rt aHyroqoi eraru crcr xoi napa.qnrMu n o.qarKoBoro
npana niggarorrcx nuuliauifi rpr.rruqi. flpnuur.rn
o.qno6iqHoro 3arrpoBa.qxeHHr noAarxis ra npHMy-
coBoro ix cursesHl B pa3i yxHneHH, nJraTHHKa

no,uarKy sia ao6poniarHoi fioro cflrraru He cyne-
peqr.rrL rpaKTyBaHH ro $icxanr nn x npanonignocr x
,rK cllcreMr.r cnequQivrux 3060B'13aHb, rrlo cKna^{a-

rorbc, Mix aepxaBoro, 3 o,qHoro 6oxy, ra cy6-
'eKTaMH onoaarKyBaHHr, - 3 iHuroro, arxe. 3

ToqKoro 3opy AoKTpr.{Hu so6os'xlanbHoro npaBa,
3a 03HaKoro niacraB BHHt4KHeHH, po:pisurrcrucr
goroaipni Ta no3aAoroBipni so6or'rsaHug. Oc-
TaHHi, ,K Bi.qoMo, BHHHKarorb 3 pi3Hr.rx lopH.qr.rri-
nrx Qaxrin no:agoroaipuoro xapaKTepy - aar'li-
uicrparunurx axrin, sanogirHH, ruxo,qfi ra is. Ha
Haury nyMKy, no ix qucna 3 aocTaTHbolo niacTa-
Boro MoxHa aigHecru i no.qarxosi go6os'rgaHnx
rr JrarH H Ka noAarxy ra Aepx aB H. <Gl epru xa,rru llfi >>

xapaKTep uNx go6os'r:aHb xoqa fi po6Nrr ix 4o-
curr croepilur.rMr,t, THM He MeHure 3atruurae Mox-
,ra aicru a H!i,'rex H g yvacHn xin n oaarKoB Hx [paBo-
siAHocr.rH (xpegurop 

- AepxaBa, 6opxnlrx -nJrarHHK nonarKy), iix o6'exra ra iHurnx e,reueHrin,
BJracru Br,rx gsuqafi HHr,l ro6os' s garr H HM npaBo-
sirHocHHaN{.
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P.Iaapxrrox

Tar, ute I.X.Oaepos BBaxaB rpoMaArH - nJ'rar- oco6a - no,aarKoBl{fi 6opxnrr go6os'ssaHa

Hlrxig nora:rxia coni4apnnlru 6opxHHKaMH B rro- gaificnurn sianogiaHe naaaHur[10]. flpu qrony
rpr.rrri 6roaxery. Ha fioro ayrrlxy, xoxen cy6'exr KoHcrpyl(uir noaarxosoro 30608'r3aHHr y xpai-
noaarKoBr.rxupanosiaHoc[HHa^[inenufiHeni,['euuru uax uiueusxoro npaBa (OPH i Arcrpir) no6yao-^
rrpaBoMognailorr,r;rronarr.rcr3noAarKoBHMHAeK,'Iapa- BaHa 3 ypaxyBaHHrr'l rpaguqifino qirroro Alr
qiqN.{11 iuu]ux n;rarsuxir noAarxis. 3a6eaneuye qe ix Hiueurxoi toptlgtlvuoi HayKIr po3[oAily a uexax
nparo o6on'a3ox aepxaBn onp[nroaHroBarn siAo- 3o6os's:aHHq npaa, o6or'xgxy ra siAnosiaa,'Ir-

rr.rocri npo npr.r6yrxu i noaarxn n:rarHfixis noaarrir. socri.
3 gonyuleuur npo uoxlrnicrb 3acrocyBaHH, tro- Oco6rNse 3HaqeHH, xoncrpyxuii ((noaarKoBe

n.arrs go6os'r3aHb ao noAarKoBnx npanoaiauocrH so6os'rraHHfl)) B :apy6ixuifi nayui (fiHauconoro

BHnJr1,1Bae aouilruicrr fiorrHpeuH, ua c$epy ono- npaBa trerKHx xpaiu nepexoH,rHso nirraepaxye i

.qarKyBaHH, KlracuqHux neroair rauexaHi:ruie rcpn- roft Qaxr, ulo isxonu ueHTpanbHe aJIfl noaarKoBoro

aHqHoro 3axr.rcry 11paB f{acHuxis aaHux so6os's- npaBa noHrrr, ttoaarry BI{3HartaerLcr, ctrfiparc-

3aHr,, B T.rr. Ha,qaHH, 6opxHraxy Nrox,rNsocri saasa- qucb Ha BKa3aHy lopxrrlqHy xoucrpyxuiro. Tar,
"tr4cfl. D,o cyloBoro 3axr{cry. <dloAarxn naarorr ny6r- ira,rificrxuil sqeHLIi l.@anrcirra sll3Haqae no.(aroK

ivHnir inrepec. -f,xuto oAHa oco6a npuxorara criil ,K rpolxoBe so6on'rsaHHc, Iuo nprMo rIH ofioce-

npu6yror, ro raK qr{ inarure rre BquHrerbcr 3a pa- peAXoBaHo nopo[xyerbca raxouou[1 1 ]. Koxcr-
xyHor rperix oci6 - 

gepxari aoBoAHTEc.fl r6iarury- pyruir noaarxonoro :o6os'csaHH.f, gafiN'Iae BaxJIH-

BarH craB1lr qu BAaBarrrcb ao HoBr.rx nurig ono.(at- se r'ticue i s noaarxosor'ay npaai IIIrefiuapii: X.-
KyBaHHr, a roMy KoxHoMy fracHr.rKy noaarKoBux M.Pin'e sia:Haqae, u1o <Qicxaarue 3o6og'csaHHx e

npanoniaHoqlH noBr.rHHo 6yru HaaaHo actio 306oB'r3aHH, uy6nivnoro npaBa, B xxorrly ny6,riu-

popularis, ro6ro npano BtIHHrTtl [O3oB nporl{ npu- He yrBopeHH, (xoHQe1epaUir, KaHToH. xouyua) e

iouyrurua6o.Uoso.(urnUefiQaxrAosi.[oManoAar- Kpe.tluropoM' a flrarHuK no,[arKy - 6opxnu-
xosoi roN.{icii qr rpoKypopa)[9], - nucan I.X.Oge- xorrl>f I 2].

poB. Orxe, npn nopiBH.flHHi pisuortranirxux AoKrpHH

flpo nepcnerrr{B}.r craHoBJreHH, floaarKoBoro ra nor:rsais Ha no.uaroK uinxoM oqeB[aHHM e rofi 
^

so6os'xsaHHs rx cauocrifiuoi ropuguvHoi xoucr- (parr, uto ny6nivno-npasonfifi ceHc rloaarKoBoro

pyKuii nepeKoxruso csi.u.rfirs aocsi.q aepxan 3a- npaBa 3a poxn ifirynaxHfl B yMoBax raHyBaHH, era-

iianoi espon6. 3oKpeMa, y nir'.reurxorray ra aBcrp- rucrcbKlrx,uoKrpHH onolarxyraxHr luavHoto uiporc

ificrxouy [oAaTKoBoMy npani roncrpyxqix no- BTpaTHBcr. B noAarxOsor'ly npari Yxpainu uNni

,[arKoBoro go6os'qsaHHs 6esuocepe,uuso raxpin- npnfiH.rro 6a\nru HacaMnepel aar'liHicrpygaHHs, gn-

reHa a saxoHi. Y floloxesHi npo nogarxt i s6opr.r paxeHH, o.uno6oroi roli lepxann. flpore icropir

OpH 1977 p. ra ancrpificbKoMy Qe,uepaaruorvry ro.uarKoBoro npaBa - ue icropir caue ny6liuno-

floloxenHi 11po [oAarKH i s6opu e px,u nosuuiil, npaBoBoro incrnryry raxoi x ny6livuo-npanonoi

npucBrqeHux ((noAar1oBoMy so6on'raa:rrnOrrly ranpi - tpiuaHcoaoro npaBa, f KI'tM ilraasesrsufi

npuryr. B Hayxoaifi gaxianlfi nireparypi yrov- uu6oxufi aeMoKparn3M' froro i norpi6no rKoMora

Hroerbcr, ruo B noAarrosHx go6on'rga:rrsux noguiure i noc.[iAosHiure nigpoanru, inaxu:e nau se

si.quocuuax 6epyrr 1n{acrb, ,K npaBHno, .(si oco- s6yAyrarn ui npanonoi,[epxaBu, Hi rpoMa.U'[HcEKo-

6n, oana 3 ,KI,IX - 
noaarxosr,Ifi xpegnrop, a iuura ro cycnilucrna'
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Ilpodnennui acnercrn BrI3HarreHHr rloHrrrr rloAarrcoBoro
KOHTpoJilo n Yrcpaini

H.MAPTIHIB
(Haqionamrua rupuduqHa arcaderilis Vxpairuu fuu. flpocaaoa Mydpoeo)

flnra H Hr n onarxosoi peQoprr,t u. H a,'raro.[xe H H,
I InaprxepcbKlrx B3aeMrlH r',rix a,'ranorc ra 6i:Hecorr.r,

crBopeHHs npocrr4x i nposopux yMoB an, ono,qarKy-
BaHH, cboroAHi oco6,runo arcryarrHi, agxe Hago6-
rrx,ruaicrs, HepinHonaipuicru i HecnpanenrHsicru
po:noai,ry noaarKoBoro HaBaHTaxeHHr; qnuogHn usxi
BH KpHBneHH, HopM 3aKoHoaaBcrBa: xopylrnonauicrs
i rapa,rsHufi xapaKrep floaarKoBux ginHocraH, sxi e

roJ.roBHHMH BanaMH .llHHoi no,[arxosoi crrcreMH, Be-

ayrb .qo 3aMopoxeHH, exoHo[.ri.{HV x npouecir.
g6irsueusr cexropa rinsoroi exonouiru ra 3pocraH-
nx iHQ:raqii.

OaHunr ig ocHosHnx 3aBAaHL npoBeIeHHr rrorar-
xonoi pe$opuu n Yxpaiui e He rirrxu nocflrHeHH,
aoBrorpHBanoi cra6i,rsHocri HopM, cKnaay, ctasox i
rrpeAMeTa onoAaTKyBaHHr ; nocryn oBe 3Hr.rxeHHfl rro-

.[arKoBoro HaBaHTaxeHHr; 3atlpoBanxeHnx 6axauoi,
KoHKypeHTocnpouoxuoi, onrHnrisosaHoi uoAe.ni ra
HosocxicHoi cr{creMu siaHocuH onogarryrauux, a fi
g6ilruressr no.uarKoBrlx Ha.uxo.qxeHB .(o 6ro.qxeris ra
qepxaruux qi,rronux $ongin.,(ocrruennr nxa3aHoro
3aBAaHH-f, MOXnHBe JIr-rIIIe 3a yMOB]r AOTpHMaHH.,I rrJlaT-

HIlKaMH nolarxis noaarrosoi,qHcqun,risu. Ee: crso-
peHur e(perrnsHoi cflcreN{r, ttolarKoBoro KoHTpoarc

.ax oAniei i: sax,'runux rapauriii ra6esneveuur ny6l-
iuur.rx iHrepeciB AepxaBr-r B npoueci (piHaHcosoi aisJrs-
uocr:i nigrpauaHnc Ha,'rexHoi no.qarrosoi Ar.rcqlrrriuH
ra :6i,ruruesus Heo6xiauoro piaHr noaarroBHx Ha.u,-

xoaxeH b e rreMoxJ'IItBHM.

Ocu .rovy oco6,runo aKryiurbrrHM i ceoeqacHlrr\r

e po:po6.nerrn, TeoperxqHHx npo6,ren npaBoBoro
peryJ.rroBaHrI, noAaTKoBoro KoHTponrc Ha crracHo-
ruy erani peQoplrynanrrr no,qarrconoi clrcreMH. 3oKpe-

Ma, Ha cyqacHouy erani gopo6;reuur ra npnfiurrrr
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Ilo.qarxosoro Ko.qexcy VxpaiHu, ocriruru $yrruio-
HyB aHH, cr{creMr4 onoAarKyBaH H.r nepe.q6 a.r ae ue-
o6xianicru lpopn,tynaHnr raroi cucrenu aepxaBHlrx
oprauir, qxi :Aificnrosarlr 6 rourpo:r 3a noBHororo

ta csoeqacHicrlo Brl KoHaH H, nJIarH LI KaMH n o,uarxis
no.qarKoBoro o6or'rsry.

flpu na6opi reuu .qoc;ri.uxeHHq y.uaHift crarri
BpaxoByBaBc, i crynixu po3po6neHocri npo6aeura.
Ilpo6neuar'.r, nos'.ngasuu 3 Teoperr,rqHuMu ra npaK-
TrrqHHM[.r nr.rraHHrMu c]THocri, :l.ricry xoHTpoJro B3a-

rali ra QinaHconoro i noaarroBoro, 3oxpeMa, a raKox
uexauialry fioro npoaeleHHx, a uayxorifi nireparypi
rtpucBrt{eHo qHMuLlto npaub, cepe.q sxilx Hafi6iflrrx
saro[.ri: f . Araruauuyra, I.6avr,ro, !. Eaxpax, O.f op-

6yHoaoi, O.fpauenoi, M.Kapacroaoi, [0.Ksaui,
I.Kyrepona, O.Cyaaxora, I.Opeurxiua, M.Kyrepr-
neuxo, JI.KacsrHeHKo, O.Horinoi, l.Ierponoi, O.lIo-
pon,ro, JI. Canuenxo, M. Crygenixinoi,,[.Peru, O. IIIa-
pona, C.Illoxina, H.Xiuiuenoi ra iuur.rx, uo, 6e3y-
MosHo, csiaqflTb npo Baxn[Bicrr 3a3HaqeHoi npo6re-
MH.

Merorc uiei crarri e :'xcynanHr floHrrrg rroaar-

KoBoro KoHTponrc n Yxpaiui ra .qoc,ri.(xesHc fioro
snricry.

3Microsue BH3HaqeHH, no.qarKoBoro KoHTpoJrro

,K ropr.rarrr{Horo floHrrr.f, n npanonifi :rireparypi
rigcyrHe. Y sn'xsxy s vuu, n6avaerrcx ueo6xiaHun
AarI{ BH 3 HaqeHH, IroHrrr, <rno4arxonufi KoHTpoJrE)
r{epe3 fiouryK nafi6inrur 6rn:rrrx Ao Hr,oro noH.rrL

- TaKI,rx rr Qiuauconufi KoHTpoJrr. Bn3Ha.{eHHq oc-
TaHHr,oro uoxe 6yru BHKopHcraHo npu :'.rcynauni
:lricry nonarxoBoro KoHTponrc Ta BH3Har{eHHi ocHos-
Hllx fioro nugin, SopM i ruerogin g:rr uacrynHoro:'.r-
cyBaHH, :uicry nouxrrr nogarronoi nepenipxn, ocx-
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