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PROBLEMS OF SEXUAL VIOLENCE AS A HUMAN RIGHTS VIOLATION
IN THE CONTEXT OF ARMED CONFLICTS

The article analyzes sexual violence as a violation of human rights. It is argued that during an armed conflict, cases
of such violence can be interpreted as crimes against humanity, war crimes, or genocide. Violence against women,
especially sexual violence, has been used during armed conflicts throughout human history.

Sexual violence is only one of many forms of violence in armed conflict. They can be paired with mass killings,
displacement of civilians, arbitrary detention, abductions, looting, and massive destruction of civilian property and
critical infrastructure as a form of violence. The risk of violence, including sexual violence, is higher in certain cases
and under certain conditions, such as in detention.

It is crucial to emphasize the absence of various legal and organizational mechanisms (procedures) that ensure
social and legal protection of a person, functioning to provide the most favorable conditions for the realization
of the constitutionally enshrined human status in armed conflict. In this regard, it makes sense to pay attention to
international legal acts regulating the situation of women during military conflicts.

Itisproved that at the moment, Ukraine lacks the necessary effective and comprehensive mechanisms for documenting
and recording crimes of sexual violence related to the armed aggressive war of the Russian Federation against Ukraine.
In addition, employees of competent law enforcement and prosecutor's offices are not always familiar with the principles
and standards of working with victims of such crimes. In conclusion, it is stated that it appears necessary for the relevant
authorities of Ukraine to ensure the systematic collection of information on cases of sexual violence.

Key words: human rights, crimes against humanity, armed conflict, women's rights, sexual violence

Kapeayvra C. B., Isaniox P. B. IIPOBJIEMU CEKRCYAJIBHOTO HACHUJIBCTBA SK ITOPYIIEHHS IIPAB
JIOAUHU B KOHTEKCTI SPOMHUX KOH®JIIKTIB

Y craTTi aHaNi3yEeThCA CeKCYaIbHe HACUILCTBO IK MOPYIIeHHA mpaB Joanau. CTBepIKyeThCs, 1110 i Yac 306poitHo-
T0 KOHQIIKTY BUIAAKYM TAKOT0 HACWJIBCTBA MOKHA TAYMAUUTH IK 3JIOUMHU IIPOTH JIOAIHOCTI, BiicbKOBi 3mounuu abo
reronua. HacuabeTBO HaZ sKiHKaMM, 0COOIMBO CeKCYaabHE, 3aCTOCOBYBAJIOCA il Yac 30POMHUX KOHQIIKTIB MPOTATOM
Bciei icropii mroacTBa.

HacunbcTBo Haf sKiHKaMu, 0CO0JIMBO CEeKCYyaJlbHe HACHIbCTBO, BUKOPHUCTOBYBAJIOCH Y 30POMHNX KOH(IIKTaX MPOTS-
roM Bciel icropii mopcrBa. CeKkcyasbHe HACUIBCTBO € JIUIIIE YaCTUHO0 M'eHJePHO 3YMOBJIEHOTO HACUJIBCTBA, AKe BiTpisH-
€TbCA Bif 6y ab-AK0I iHII0] (hOPMU HACUILCTBA HE CAMUM aKTOM

CekcyanbHe HACUJIBCTBO € JIUIITE OAHI€I0 3 6araThoxX (HOPM HACUIBCTBA Mif yac 306poitHoro KOHMIiIKTY. BoHN MOKYTH
TOEAHYBATUCA 3 MACOBUMU BOMBCTBAMY, IIEPEMillIeHHAM IUBLILHUX 0ci0, CBaBiIbHUMU 3aTPUMAHHAMY, BUKPATCHHI-
MU, TOrpa0dyBaHHAM i MACOBAM PYHHYBAHHAM I[MBiILHOT0 MaliiHA Ta KPUTHUHOI iHPPACTPYKTYpH AK (GOPMHU HACUILCTBA.

BaxkauBo migKpecanTH BiicyTHiCTh pisHOMaHITHIX TPABOBUX Ta OpraHisaliiHNX MexaHisMiB (IpoIeayp), 1o 3abes-
[eYyIOTh COIliaJbHO-IIPABOBUI 3aXUCT 0c00H, 1110 GYHKIIIOHYE 3 METO0 3a0e3neueHHs MaKCUMAIbHO CIPASITINBUX YMOB
IJ151 peaJtisaiii KOHCTUTYIIIHO 3aKPillJIEHOTO0 CTATYCY JIOAMHE B YMOBAX 30pOHHOT0 KOHMIIKTY. ¥ I[bOMY ILIaHI Mae CeHC
3BePHYTH yBary Ha Mi:KHapOZHO-IIPABOBi aKTH, 1110 PETyJIOI0TH CTAHOBUIIE MKiHOK IIiJ] Yac BilficbKOBUX KOH(JIIKTIB.

IloBemeHo, 1110 HA JaHWI MOMEHT B YKpaiHi BiicyTHi HeoOXifHi AieBi Ta KOMILIEKCHI MeXaHi3Mu JOKYMeHTYBaHHA Ta (ikca-
ITii 3JI0YKHIB CEKCYaIbLHOTO HACUILCTBA, II0B I3aHUX i3 30POiHOI0 arpecuBHOIO BiliHOI0 Pocificbkoi @exeparrii mpotu YKpainum.
Kpim Toro, mpaiiBHUKY KOMIIETEHTHIX ITPABOOXOPOHHKX OPraHiB Ta OPraHiB IPOKYPATYPH He 3aB:K A1 00i3HAHI 3 IPUHITUIIA-
MU Ta CTaHJapTaMK POOOTH 3 MOTEPILINMHU Bif moAiOHuX 3;10unHiB. Ha 3aBepIieHHs 3a3HaUEHO, 1110 BOAUAETHCSA 32 HEoOXimHe
3a0e3MeyNTH BiIIOBIAHIM opraHaM YKpaiHu cucTeMaTHUHIi 36ip iH(opMAIlii Ipo BUMIaIKU CEKCYaIbHOTO HACIIBCTBA.

Kanrwouyosi cosa: mpaBa TIOAWHM, 3TOYNHY TPOTH JIOAAHOCT, 30POMHMI KOH(IIIKT, TPaBa JKiHOK, ceKCyaabHe HaCHIbCTBO

©S. B. Karvatska, R. V. Ivaniuk, 2023
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Introduction. Violence against women, especial-
ly sexual violence, has been used in armed conflicts
throughout human history. Sexual violence is only
a part of gender-based violence, which differs from
any other form of violence not by the act itself (e.g.,
murder, rape, injury) but by the fact that such acts
are conditioned by gender. These include rape, sex-
ual slavery, forced prostitution, forced pregnancy,
forced sterilization, or any other form of sexual vio-
lence of similar gravity against women, men, girls,
or boys that includes tactics of war or instruments of
political intimidation [5]. For a long time, it was not
prohibited by the laws of war, and society perceived
it as an undesirable but inevitable consequence of
the conflict. Such violence could be committed by
the military, representatives of volunteer armed
groups, guerrillas, militants, and representatives of
peacekeeping missions [7].

Main body. The main international documents on
ensuring women's security are: the Universal Dec-
laration of Human Rights (1948); the UN Conven-
tion for the Suppression of the Traffic in Persons
and of the Exploitation of the Prostitution of Others
(1949); the Geneva Convention relative to the Pro-
tection of Civilian Persons in Time of War (1949);
UN Declaration on the Protection of Women and
Children in Emergency and Armed Conflict (1974);
UN Convention on the Elimination of All Forms of
Discrimination against Women (CEDAW or Wom-
en's Convention) (1979); the UN Declaration on the
Elimination of Violence against Women (1993); the
Platform for Action for Equality, Development and
Peace (1995) and the Beijing Declaration (1995);
the Optional Protocol to the UN Convention on the
Elimination of All Forms of Discrimination against
Women (1999); the UN Millennium Declaration
(2000).

Among the international documents directly
related to the protection of women's rights dur-
ing armed conflict are the following: UN Secu-
rity Council Resolution 1325, as the primary
document on the problems of women, peace, and
security, confirms the idea of protecting women
and enhancing their role in conflict prevention
and resolution (2000); UN Security Council Res-
olution 1820, which for the first time in histo-
ry raised the issue of sexual violence in conflict
and emphasized that sexual violence in conflict
is a war crime (2008); UN Security Council Res-
olution 1888 which stresses the need to ensure
the protection of women and children from sexu-
al violence in armed conflict (2009); UN Securi-
ty Council Resolution 1889, which reaffirms the
need to increase women's participation in political
processes (2009); UN Security Council Resolution
1960, which expands and deepens the theme of
combating sexual violence in the context of wom-
en, peace and security (2010).

Thus, the last three resolutions mentioned above
focused on preventing and combating sexual vio-
lence in conflict. A relevant UN structure was estab-
lished: a special representative on conflict-related
sexual violence was appointed; a team of experts on
the rule of law and conflict-related sexual violence
was established to work with the UN on the ground
and assist national authorities in strengthening
the rule of law; women's protection advisers were
deployed; and monitoring, analysis, and reporting
mechanisms were established. In the above-men-
tioned resolutions, the Security Council noted that
acts of sexual and gender-based violence can be used
as a tactic of terrorism (Resolution 2242, adopted in
2015). The interconnection between human traffick-
ing, sexual violence, terrorism, and transnational
organized crime was highlighted by the UN (Reso-
lution 2331, adopted in 2016). July 20, 2018. The
UN Secretary-General's Special Representative on
Sexual Violence in Conflict and the Committee on
the Elimination of Discrimination against Women
signed the Conceptual Framework for Cooperation,
a document that reaffirms common commitments to
promote and protect the rights of women and girls
who have suffered sexual violence in conflict.

In 1998, the Rome Statute of the ICC was adopt-
ed, according to which sexual violence is an interna-
tional crime and, under different circumstances, can
be considered genocide, a crime against humanity,
and a war crime. Sexual violence as a war crime is an
act of a sexual nature against one or more persons or
coercion of such a person or persons to participate in
the act of a sexual nature through the use of force
or threats of force or coercion. It is conditioned by
the fear of violence, detention, psychological pres-
sure, or abuse of power against such person or per-
sons or another person. It may also be triggered by
circumstances characterized by coercion or persons’
inability to consent to express their true will. The
elements of this crime include: violence of compa-
rable gravity to the grave breaches provided for in
the Geneva Conventions or Article III of the Gene-
va Conventions; the perpetrator of such violence is
aware of the factual circumstances that indicate the
gravity of the crime; the violence occurred in the
context of and was connected with an international
or non-international armed conflict; the perpetrator
was aware of the existence of an armed conflict.

On the occasion of the International Day for the
Elimination of Violence against Women on Novem-
ber 25, 2022, the Organization for Security and
Co-operation in Europe (OSCE) leaders called on par-
ticipating States to intensify efforts to prevent and
eliminate violence against women in conflict. In the
context of Russia's aggression against Ukraine, they
emphasized the problem of not only unjustified mil-
itary aggression and violence but also disregard for
human dignity [8], and also stressed the strength-
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ening of measures by States Parties to protect wom-
en and girls from violence and to ensure sufficient
means for adequate and timely access to quality ser-
vices for victims.

Armed conflicts and fragile security situations,
as the OSCE Statement emphasized, allow perpetra-
tors to commit sexual and gender-based violence on
a large scale and with relative impunity, leading to
an increase in the number of cases, which makes it
essential that all allegations of such crimes are inves-
tigated, and perpetrators are brought to justice.

The Russian military uses sexual violence against
girls and women, as well as boys and men. Sexual
violence is a proven and widespread "weapon” of
war around the world. According to the Office of
the United Nations High Commissioner for Human
Rights, there have been numerous reports of sex-
ual violence committed by the Russian military in
Ukraine in the context of the armed conflict. The EU
Advisory Mission Ukraine (EUAM) will therefore
continue to provide strategic advice and support to
the Office of the Prosecutor General as it works to
bring perpetrators to justice [6].

As of July 2022, the UN recorded 124 cases of
sexual violence during the full-scale war in Ukraine.
However, this data is only the "tip of the iceberg”
and does not show the true scale of sexual violence
in the context of Russia's war against Ukraine [4].

In a broader sense, sexual violence is a form of
gender-based violence, a severe and discriminatory
violation of human rights. Sexual violence is defined
as intentional, non-consensual acts of a sexual
nature. There is a wide range of actions that can be
qualified as sexual violence, including non-physical
acts[1].

Regarding the current situation in Ukraine, it is
worth noting the European Parliament's Resolution
on the impact of the war against Ukraine on women
on May 5, 2022, in which the European Parliament
strongly condemned the Russian military aggression
against Ukraine and stated the enormous impact of
the war in Ukraine on women in general, as well as
gave detailed examples of such consequences. The
European Parliament pointed out that the war has
led to a difficult situation and violation of the rights
of both those women who arrived in the EU as refu-
gees and those who remained in Ukraine. The Euro-
pean Parliament condemned any war crimes commit-
ted against civilians, in particular women and girls,
and gender-based and sexual violence should be
prosecuted in accordance with international law. In
addition, the European Parliament emphasized that
trafficking for sexual exploitation and other pur-
poses is one of the biggest risks for women and chil-
dren fleeing the war in Ukraine [3]. The Resolution
is a "soft law" act; it is advisory in nature and does
not provide for consequences for non-compliance.
However, it indicates what kind of protection and

support women fleeing war and women who experi-
ence the impact of war every day urgently require
and how to provide such protection and support. The
Resolution also shows the shortcomings of the prac-
tical application of EU "hard law™ acts, such as the
Temporary Protection Directive. It is a tool to amend
and fill in the gaps in the national legislation of EU
member states. These detailed recommendations can
and should unite the European community to active-
ly cooperate in combating such phenomena as the
trafficking of women and children, sexual violence,
gender-based violence, and multiple discrimina-
tion; providing systematic assistance to Ukraine in
recording war crimes against civilians, in particular
against women and children, and bringing perpetra-
tors to justice under national and international law.

Ukraine currently lacks the necessary effective
and comprehensive mechanisms for documenting and
recording conflict-related sexual violence crimes. In
addition, employees of the competent law enforce-
ment and prosecutorial departments are not always
familiar with the principles and standards of working
with victims of such crimes. Therefore, it is essen-
tial that the relevant Ukrainian authorities ensure
the systematic collection of information on cases of
conflict-related sexual violence, in particular for the
purpose of submitting it to the Office of the Prosecu-
tor of the International Criminal Court [2].

It is crucial to emphasize the absence of various
legal and organizational mechanisms (procedures)
that ensure social and legal protection of a person,
functioning to provide the most favorable conditions
for the realization of the constitutionally enshrined
human status in armed conflict. In this regard, it
makes sense to pay attention to international legal
acts regulating the situation of women during mili-
tary conflicts.

In the context of the Russian aggression in
Ukraine, it is important to raise the issue of sexu-
al and gender-based violence in the context of this
armed conflict. Thus, the OSCE has prepared and
published on its official website a fact sheet, "Sexual
and Gender-Based Violence in Armed Conflict,” on
the nature of sexual and gender-based violence com-
mitted during the armed conflict, providing an over-
view of international and domestic efforts to bring
perpetrators to justice [9].

Sexual violence refers to any sexual act, attempt-
ed sexual act, unwanted sexual comment or harass-
ment, trafficking or act against a person's sexual
life, using coercion against any person, regardless
of their relationship to the victim, in any setting.
Sexual violence is often used as a "strategy” or "tac-
tic” of war, for example, to intimidate civilians or
to extract confessions from detainees. Certain forms
of sexual violence are more prevalent in armed con-
flict than in peacetime, including sexual slavery and
gang rape.
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Sexual violence is only one of many forms of
violence in armed conflict. They can be paired with
mass killings, displacement of civilians, arbitrary
detention, abductions, looting, and massive destruc-
tion of civilian property and critical infrastructure
as a form of violence. The risk of violence, including
sexual violence, is higher in certain cases and under
certain conditions, such as in detention.

UN Security Council Resolution 1820 (2008)
states: "... civilians constitute the vast majority of
those seriously affected by armed conflicts; ... women
and girls are particularly targeted for sexual violence,
including as a tactic of war to humiliate, oppress,
instill fear, disperse and/or forcibly displace civil-
ian members of a community or ethnic group; sexual
violence committed in this manner may in some cases
continue after the cessation of hostilities. ...”

In international armed conflicts, the Geneva Con-
ventions of 1949 protect combatants not taking part
in active hostilities from "violence against their per-
son"; prisoners of war "entitled in all circumstanc-
es to respect for their persons and their honor";
civilians "shall at all times be humanely treated,
and shall be protected especially against all acts of
violence or threats thereof and against insults and
public curiosity” and women "shall be particularly
protected from any attack on their honor, in par-
ticular from rape, forced prostitution or any form of
indecent assault.” Similar protections apply under
Additional Protocol I to the Geneva Conventions.

Significant challenges remain in ensuring jus-
tice for sexual violence survivors. International
courts can only prosecute a small number of the
most high-profile cases, while national authorities
struggle with a lack of capacity and/or willingness
to meaningfully address conflict-related sexual
violence, often complicated by inadequate nation-
al laws and evidence protocols. More must be done
to prosecute political and military leaders for their
involvement in sexual violence committed by their
subordinates.

Conclusions. Sexual violence is a violation of
human rights. During armed conflict, cases of such
violence can be interpreted as crimes against human-
ity, war crimes, or genocide.

At present, Ukraine lacks the necessary effective
and comprehensive mechanisms for documenting
and recording crimes of sexual violence related to
Russia's armed aggressive war against Ukraine. In
addition, employees of competent law enforcement
and prosecutor’s offices are not always familiar with
the principles and standards of working with vic-
tims of such crimes. That is why it seems necessary
that the relevant Ukrainian authorities ensure sys-
tematic collection of information on cases of sexual
violence.
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